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OF  THE  AVOroANCE  OF  THE  CONTEACT. 


CHAPTER  L 

PURPOSE  AND  SCOPE  OF  BOOK  m 

§  798.  Natare  of  the  subjects  here  oonsidered. 
790.  What  subjects  includecL 
800.  How  dassiEed. 

§  796.  Nature  of  the  subjects  to  be  now  considered. —  In 

the  preceding  chapters  consideration  has  been  given  to  the 
qaestions,  how  the  contract  of  sale  may  lawfully  be  made, 
how  it  is  to  be  interpreted,  and  what  is  its  effect  in  transfer- 
ring title.  It  is  proposed  now  to  determine  how  a  contract  of 
sale,  actually  or  apparently  entered  into,  may  be  avoided  by 
one  or  both  of  the  parties  to  it 

§799.  What  subjects  included. —  The  class  of  subjects  to 
be  now  considered  includes  those  chiefly  in  which,  while  it 
may  be  admitted  that  a  contract  has  in  form  at  least  been  en- 
tered into,  there  is  still  opportunity  for  the  claim  that  one  or 
both  of  the  parties  is  at  liberty  to  withdraw  from  it  upon  the 
ground,  either  (1)  that  the  supposed  consent  of  the  parties 
was  really  not  given  at  all,  or  (2),  if  given,  has  been  withdrawn 
by  mutual  consent,  or  (3)  was  given  upon  the  understanding 
that  it  might  be  rescinded  under  certain  circumstances,  or 
(4)  was  given  upon  a  consideration  which  has  failed,  or  (5)  was 
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given  tinder  such  circumstances  of  (a)  mistake,  (b)  misrepre- 
sentation, (c)  absence  of  consideration,  (d)  fraud,  and  the  like, 
as  really  to  amount  to  no  contract  at  all,  or  (6)  was  given  for 
or  upon  a  comsideration  which  was  illegal,  so  that  there  was 
no  contract  in  law. 

§  800.  How  classified  here. —  Without  attempting  to  go 
into  all  of  the  subjects  here  suggested,  consideration  will  be 
given  to  the  most  important  of  them,  as  follows: 
L  Rescission  of  the  contract  in  accordance  with  the  agree- 
ment of  the  parties. 
11.  Avoidance  of  the  contract  for  failure  of  consideration. 
III.  Avoidance  of  the  contract  for  mistake. 
lY.  Avoidance  of  the  contract  for  innocent  misrepresentation. 
V.  Avoidance  of  the  contract  for  fraud  — 
{a)  Upon  the  seller. 
(5)  Upon  the  buyer. 
{c)  Upon  the  seller's  creditors. 
id)  Upon  subsequent  purchasers. 
VI.  Avoidance  of  the  contract  for  illegality. 
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OF  AVOIDANCE  OF  THE  CONTRACT  BY  CONSENT  OF  PAKElEa 


§  801, 802L  In  general  . 

L  TBBMmAnoN  of  Ooktkact  by 

SUBSEQUBNT  MUTUAL  CONSBNT. 

806.  Contfaot  may  be  disohairged 
by  agreement. 

804k  Executory  Gontraots. 

805u  Executed  contracts. 

<806i  Substitution  of  a  new  con- 
tract 

•807.  Intention  must  be  clear. 

808.  Introduction  of  new  parties. 

809.  Formalities  of  rescission— De- 

livery. 
810,811.  One  party  alone  cannot 
rescind— Breach  of  contract 
acquiesced  in,  as  a  rescis- 
sion. 

II  Termination  of  the  Contraot 

IN  PUBSUANCE  OF  THE  ObIGI- 

NAii  Agreement. 

812.  Parties  may  stipulate  for  sub- 
sequent termination. 


§  81SL  Right  may  be  reserved  to 
terminate  for  any  cause. 

814  -^— Or  may  be  limited  to  par- 
ticular cause  or  event. 

815. Or  may  be  limited  as  to 

time  and  manner. 

810-619.  Usually  no  rescission  of 
executed  sale  for  mere 
breach  of  warranty  — Al- 
lowed in  some  States. 

820.  May  be  rescission  for  fraudu- 

lent warranty. 

821.  Contract  may  provide  for  re- 

scission f w  mere  breaoh  of 
warranty. 

822.  Rescission  for  breach  of 

warranty  on  sale  of  imple- 
ments. 

82a  Form. 

824, ^Conditions. 

825.  —  Unless  waived,conditions 
precedent. 

826,827.  Rescission  for  non-pay- 
ment of  price. 


§  801.  In  general. —  Assuming  that  a  contract  of  sale  has 
been  entered  into,  it  is,  in  general,  just  as  competent  for  the 
parties  to  it  to  unmake  it  as  to  make  it  in  the  first  instance. 
That  which  exists  by  their  consent  may  equally,  in  general, 
eease  to  exist  by  the  same  consent. 


S802« 


— .  The  consent  of  the  parties  that  their  contract 
shall  come  to  an  end  may  be  given  either  (1)  after  the  contract 
is  fully  completed  and  as  a  new  and  separate  agreement,  or 
(2)  there  may  have  been  incorporated  in  the  contract  itself,  at 
the  time  of  its  formation,  some  term  or  stipulation  in  pursu- 
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ance  of  which  the  contract  might  subsequently  be  terminated 
by  either  or  both  of  the  parties  to  it.  Each  of  these  forms  re- 
quires some  consideration.  And  as  much  of  the  matter  relates 
to  the  elements  of  contracts,  the  subject  may,  perhaps,  best  be 
shown  by  using  largely  the  language  of  elementary  writers 
upon  contracts.    Thus — 

L 

V 

Termination  of  Oontraot  by  Subsequent  Mutual  Consent. 

§803.  Contract  may  be  discharged  by  agreement. — ^^A 

contract  may  be  discharged,"  says  Sir  William  Anson,^  "by 
agreement  between  the  parties  that  it  shall  no  longer  bind 
them. '  This  is  a  waiver  or  rescission  of  the  contract."  This 
agreement,  however,  like  the  original  one,  must  exhibit  the 
necessary  incidents  of  contract.  The  parties  must  be  com- 
petent, they  must  still  retain  their  interest  in  the  contract,  and 
their  agreement  must  be  founded  upon  sufficient  consideration. 
With  respect  of  the  consideration  required,  a  distinction  must 
be  made  between  those  contracts  which  remain  wholly  execu- 
tory and  those  which  have  been  executed  by  one  or  both  of 
the  parties. 

§  804.  Execntory  contracts, —  In  the  case  of  the  ex- 
ecutory agreement,  "  the  consideration  for  the  promise  of  each 
party  is  the  abandonment  by  the  other  of  his  rights  under  the 
contract.  The  rule,  often  stated,  that '  a  simple  contract  may, 
]>efore  hredch^  be  waived  or  discharged  without  a  deed  and  with- 
out consideration,'  must  be  understood  to  mean  that,  where 
the  contract  is  executory^  no  further  consideration  is  needed  for 
an  agreement  to  rescind  than  the  discharge  of  each  party  by 
the  other  from  his  liabilities."  * 

1  Anson  on  Contract  (7th  ed.)»  pi  278.  writers  as  to  the  manner  in  which  a 

3  Anson  on  Contract,  p.  278.  simple  contract  may  be  annulled. 

In  CoUyer  ▼.  Moulton  (1868),  9  R  I.  We  think  the  rule  is,  that  so  long 

90,98  Am.  Dec.  870,  it  is  said:  *' There  and  so  far  as  the  contract  remains 

is  some  apparent  inconsistency  in  the  executory  and  before  breach,  it  may 

language  used  in  the  reports  and  text-  be   annulled  by  agreement  of  all 
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§  805. Executed  contracts. —  "  There  seems  to  be  no 

authority,"  continues  Sir  William  Anson/  "for  saying  that  a 
contract,  executed  upon  one  side,  can  be  discharged  before 
breach,  without  consideration  —  that  where  A  has  done  all  that 
he  was  bound  to  do  and  the  time  for  X  to  perform  his  promise 
has  not  yet  arrived,  a  bare  waiver  of  his  claim  by  A  would  be 

parties;  but  that  when  it  has  been  rescind  the  contract,  the  other  party 
broken,  and  a  right  of  action  has  ao-  need  not  object,  and  if  he  permits  it 
cruedi  the  debt  or  damages  can  only  to  be  rescinded  it  will  be  done  by 
be  released  for  a  consideration*;  and  mutual  consent  Nor  need  this  pur- 
even  so  far  as  it  remains  executory  "poae  of  rescinding  be  expressly  de- 
it  may  be  said  that  the  agreement  to  clared  by  the  one  party  in  order  to 
annul  on  one  side  may  be  taken  as  give  to  the  other  the  right  of  con- 
the  consideration  for  the  agreement  senting,  'and  so  rescinding.  There 
to  annul  on  the  other  side.  Dane,  6,  may  be  many  acts  from  which  the 
112;  Johnson  v.  Reed,  9  Mass.  78,  6  opposite  party  has  a  rigbt  to  infer 
Am.  Dea  86;  Cnmmings  t.  Arnold,  that  the  party  doing  them  would  re- 
3  Meta  (Mass.)  486-489,  87  Am.  Dec.  scind.'  2  Parsons  on  Cont.  (7th  ed.) 
155;  Richardson  y.  Hooper,  18  Pick.  678.  At  all  events,  mere  loose  oon- 
(Mas&)  446;  Blood  v.  Enos,  12  Yt  625,  versations  will  not  be  sufficient  proof 
36  Am.  Dec.  868.**  of  waiver  of  a  contract  by  agreement 
In  a  valuable  note  to  Bryant  v.  (Moore  v.  Crofton,  8  Jo.  &  La  T.  488); 
Isburgh,  74  Am.  Dea  657,  it  is  said:  nor  will  negotiations  for  abandon- 
**  AU  executory  contracts  may  be  re-  ment  or  rescission  constitute  a  re- 
scinded by  the  parties  to  them,  if  scission,  unless  such  was  the  evident 
they  continue  interested  imtil  the  intention  of  the  parties.  Robinson 
agreement  to  rescind  is  mada  John-  v.  Page,  8  Rusa  114;  Murray  v.  Har- 
son  V.  Reed,  [supra];  Blood  v.  Bnos,  way,  56  N.  Y.  837.  So  an  offer  to  re- 
{supra}.  It  has  been  said  that  courts  scind,  which  is  not  accepted,  will  not 
require  as  clear  evidence  of  waiver  have  such  effect  Fripp  v.  Fripp, 
of  contract  by  mutual  assent  as  of  the  Rice's  Ch.  84. " 
contract  itself.  Carolan  v.  Brabazon,  ^  Anson  on  Contract,  pp  278,  274 
8  Ja  &  Lat  200;  Dial  v.  Crane,  10  He  quotes  Parke,  B.,  in  Foster  v. 
Tex.  444;  (Juincy  v.  Tilton,  5  Greenl.  Dawber,  6  Exch.  889,  as  follows:  "It 
277.  On  the  other  hand,  it  is  said  is  competent  for  both  parties  to  an 
that  an  agreement  to  rescind  niay  be  executory  contract,  by  mutual  agree- 
shown  by  such  circumstances,  or  by  ment,  without  any  satisfaction,  to 
such  a  course  of  conduct,  as  clearly  discharge  the  obligation  of  that  con- 
evidences  the  intention  of  the  parties  tract  But  an  executed  contract  can- 
that  it  shall  so  operata  Wheeden  v.  not  be  discharged  except  by  release 
Fisk,  50  N.  H.  125;  Green  v.  Wells,  2  under  seal  or  l^  performance  of  the 
CaL  584;  Robinson  v.  Page,  3  Rusa  o&Ztgation,  as  by  payment,  where  the 
114;  Murray  v.  Harway,  56  N.  Y.  887.  obligation  is  to  be  performed  by  pay- 
And  Parsons  says  further,  that  'if  ment." 
either  party,  without  right»  claims  to 
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an  effectual  discharge  to  X.  In  fact,  English  law  knows  noth- 
ing of  the 'abandonment  of  such  a  claim,  except  by  release 
nnder  seal,  or  for  consideration.  The  plea  of  •waiver'  under 
the  old  system  of  pleading  was  couched  in  the  form  of  an 
agreement  between  the  parties  to  waive  a  contract,  an  agree- 
ment consisting  of  mutual  promises,  the  consideration  for  which 
is  clearly  the  relinquishment  of  a  right  by  each  promisee. 
Where  a  discharge  by  waiver  is  alleged  as  a  defense  in  an  ac- 
tion for  breach  of  contract,  the  cases  tend  to  show  that  the 
defendant  must  set  up,  in  form  or  substance,  a  mutual  aban- 
donment of  claims,  or  else  a  new  consideration  for  the  waiver.'^ 

§  806.  Substltntion  of  a  new  contract. —  Instead  of  simply 
terminating  the  old  contract  the  parties  may  substitute  another 
for  it,  in  whole  or  in  part.     This  has  been  well  stated  by  Pro- 
fessor Harriman  ^  as  follows :  ^'  Any  valid  alteration  of  the  terms 
of  the  original  contract  will  amount  to  the  substitution  of  a 
new  contract  and  the  discharge  of  the  original  contract.*   The 
new  contract  will  be  identical  with  the  old,  except  so  far  as 
the  terms  have  been  altered.    A  written  contract  may  be  re- 
scinded by  a  subsequent  oral  contract;  and  this  though  the 
original  contract  is  within  the  statute  .of  frauds.'    But  if  the 
new  contract  is  itself  within  the  statute  of  frauds,  it  must  ex- 
pressly  rescind  the  old.*    If  the  second  contract  is  within  the 
statute  of  frauds  as  well  as  the  first,  and  is  not  in  substitution 
for  the  first,  the  first  contract  remains  in  force.*    The  distinc- 
tion between  the  substitution  of  a  new  contract  for  the  old,  bv 
which  the  old  is  entirely  discharged,  and  the  substitution  of  a 
new  mode  of  performance  must  be  kept  carefully  in  mind. 
Although  the  second  contract  may  not  be  in  substitution  for 
the  first,  the  performance  of  the  second  contract  may  be  ac- 

1  Harriman's  Elements  of  the  Law  ^  Citing  Noble  v.  Ward,  L.  R  3  Ex. 
of  Ck>ntracts,  p.  284.  185;  Moore  v,  Campbell,  10  Ex.  82a 

2  Citing  Taylor  v.  Hilary,  1  C.  M.  &  *  Citing  Moore  v.  Campbell,  supra; 
R  741.  Whittier  y.  Dana,  10  AUen  (Mass.). 

s  Citing  Goss  ▼.  Lord  Nugent,  5  R    82& 
&  Ad.  58;  Cummings  y.  Arnold,  8 
Mete.  (Mass.)  48a 
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cepted  as  a  substituted  performance  of  the  first,  and  so  discharge 
the  first  contract.  In  that  case,  however,  it  is  not  the  second 
contract,  bat  the  performance  of  it,  which  discharges  the  orig- 
inal contract."* 

§  807. Intention  to  discharge  old  contract  by  new  one 

must  be  clear. —  But  in  order  that  the  old  contract  shall  be 
held  discharged  by  implication,  ^Hhe  intention  to  discharge  the 
original  contract  must  clearly  appear  from  the  inconsistency  of 
the  new  terms  with  the  old.  A  mere  postponement  of  perform- 
ance, for  the  convepience  of  one  of  the  parties,  does  not  dis- 
charge the  contract. 

^^  This  question  has  often  arisen  in  contracts  for  the  sale  and 
delivery  of  goods,  where  the  delivery  is  to  extend  over  some 
time.  The  purchaser  requests  a  postponement  of  delivery,  then 
refuses  to  accept  the  goods  at  all,  and  then  alleges  that  the 
contract  was  discharged  by  the  alteration  of  the  time  of  pei^ 
formance;  that  a  new  contract  was  thereby  created,  and  that 
the  new  contract  is  void  for  non-compliance  with  the  seven- 
teenth section  of  the  statute  of  frauds. 

"  But  the  courts  have  always  recognized  *  the  distinction  be- 
tween a  substitution  of  one  agreement  for  another,  and  a  vol- 
untary forbearance  to  deliver,  at  the  request  of  another,'  and 
will  not  regard  the  latter  as  affecting  the  rights  of  the  parties 
further  than  this,  that  if  a  man  asks  to  have  performance  of  his 
contract  postponed  he  does  so  at  his  own  risk.  For  if  the 
market  value  of  the  goods  which  he  should  have  accepted  at 
the  earlier  date  has  altered  at  the  later  date,  the  rate  of  dam- 
ages may  be  assessed,  as  against  him,  either  at  the  time  when 
the  performance  should  have  taken  place  and  when  by  non- 
performance the  contract  was  broken,  or  when  he  ultimately 

1  Citing  Bogers  y.  Rogers,  189  Mass.  tract  cannot  prove  it  if  he  has  alleged 

440,1  N.  £.  R122;  Hicknian  v.Haynes,  only  the  original  contract,  as  there 

L.  R  10  C.  P.  698;  Leather  Cloth  Ca  would  be  a  variance  between  his  al- 

T.  Hieronimus,  L.  R.  10  Q.  R  140.  legations  and  proofs.    King  v.  Faist 

As  a  matter  of  pleading,  a  party  (1894),  161  Mass.  449,  87  N.  K  R  456. 
who  relies  upon  the  substituted  con- 
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exhausted  the  patience  of  the  vendor  and  definitely  refused,  to 

perform  the  contract."  * 

• 

§  808.  Introdnction  of  new  parties. — The  contract  may  also 
be  discharged  and  perhaps  a  new  one  made  by  the  introduction 
or  substitution  of  new  parties.  As  has  been  seen,'  every  man 
has  a  right  to  choose  with  whom  he  will  deal,  and  he  cannot 
have  new  parties  thrust  upon  him  without  his  consent.  Any 
attempt  to  do  so  may  be  wholly  disregarded  by  him,  or  may 
be  treated  as  a  repudiation.  He  may,  however,  consent  to  the 
change.  Thus,  "  if  A  owes  B,  and  B  owes  0,  and  it  is  agreed 
by  these  three  parties  that  A  shall  pay  this  debt  to  C,  and  A 
is  by  this  agreement  discharged  from  his  debt  to  B,  and  B  is 
also  discharged  from  his  debt  to  C,  then  there  is  an  obligation 
created  from  A  to  C,  and  C  may  bring  an  action  against  A  in 
his  own  name." ' 

So  '*  if  A  has  entered  into  a  contract  with  X  and  M,  and  these 
two  agree  among  themselves  that  M  shall  retire  from  the  con- 
tract and  cease  to  be  liable  upon  it,  A  may  (1)  insist  upon  the 
continued  liability  of  M,  or  (2)  he  may  treat  the  contract  as 
broken  and  discharged,  or  (3)  by  continuing  to  deal  with  X 
after  he  becomes  aware  of  the  retirement  of  M,  he  may  enter 
into  a  new  contract  to  accept  the  sole  liability  of  X;  he  cannot 
then  hold  M  to  the  original  contract."* 

§  809.  Formalities  of  rescission — Delivery  as  against  cred- 
itors.—  In  general  the  same  formalities  are  necessary  for  the 
rescission  of  the  executed  contract  of  sale  as  would  be  required 
for  making  it  in  the  first  instance.*  For  example,  upon  the 
agreement  to  rescind  an  executed  sale  of  a  chattel  or  resell  it 
to  the  original  vendor,  the  same  delivery  is,  in  general,  requi- 

1  Anson  on  Contract,  pp.  275,  27d.  See  Mechem's  Elements  of  Partner- 
Citing  Ogle  V.  Earl  Vane,  L.  R  2  Q.  ship,  §§  874-27a 
K  275,  L.  R.  8  Q.  R  272.  »  Robinson  t.  Pogue  (1888),  86  Ala. 

s  See  an^e,  §  267.  257, 5  S.  R  685 ;  Miller  y.  Smith  a818), 

s  1  Parsons  on  Contracts  (8th  ed.),  1  Mason  (U.  &  a  a),  437,  Fed.  Ca& 

•Sia  Na  9,590, 

^ Anson  on  Contract  (7th  ed.),  p.  277. 
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site  to  preserve  the  sale  as  against  the  creditors  of  the  original 
vendee,  now  vendor,*  as  would  have  been  necessary  on  the  sale 
to  him.*  "But  where  by  the  terms  of  the  agreement,  or  by  a 
fair  implication  therefrom,  the  article  thus  sold  or  resold  is  to 
remain  in  the  possession  of  the  vendor  for  a  specific  time  or  for 
a  specific  purpose  as  part  of  the  consideration,  and  the  sale  is 
otherwise  complete,  the  possession  of  the  vendor  will  be  con- 
sidered the  possession  of  the  vendee,  and  the  delivery  wiU  be 
complete  and  sufficient." ' 

§  810.  One  party  alone  cannot  rescind — Breach  by  one 
acquiesced  In  by  other  as  rescission. —  It  is  clear  enough  that 
one  party  alone  cannot  ordinarily  rescind  the  contract  or  force 
the  other  to  rescind,  unless  his  act  is  in  some  way  authorized 
or  acquiesced  in  by  the  other.  What  two  at  least  are  needed 
to  make,  one  alone  cannot  ordinarily  undo.  But  white  one 
alone  cannot  thus  usually  unmake  the  contract,  the  act  of  one 
may  be  so  treated  or  regarded  by  the  other  that  the  combined 
acts  of  both  will  result  in  a  termination.  Many  instances  will 
be  met  with  hereafter  wherein  one  party  has  broken  or  repu- 
diated the  contract  on  his  part,  and  the  other,  at  his  option, 
may  either  treat  that  act  as  a  breach  and  recover  damages  for 
it,  or  be  may  acquiesce  in  it  as  a  termination  of  the  contract 
and  thus  bring  it  to  an  end.^ 

§  811. .  Thus,  for  example,  if  the  seller  has  undertaken 

to  supply  goods  of  a  certain  kind,  or  at  a  certain  time,  or  in  a 
certain  amount,  or  at  a  certain  place,  the  buyer  is  not  bound 
to  receive  goods  of  a  different  kind,  or  at  a  different  time,  or 
in  a  different  amount,  or  at  a  different  place.  The  seller's  per- 
formance is  here  a  condition  precedent  to  the  buyer's  liability ; 

^  Folsom  ▼.  Cornell  (1889),  160  Mass.  of  (Contract  for  Fraud  upon  Credit- 
115,  22  N.  K  R  705;  State  v.  Intoxi-    ors. 

eating  Liquors  (1878),  61  Me.  520;  Col-  >  Hotohkiss  ▼.  Hunt  (I860),  49  Me. 
cord  V.  Dryfus  (1893),  1  Okla.  228,  32    2ia 

Pac  R.  829;  Quincy  v.  Tilton  (1828),       *See  po8t,  §  1088;  FHley  v.  Pope 

5  GreenL  QAe.)  277.  (1885),  115  U.  S.  218;  Norrington  v. 

>  As  to  these,  see  post,  Avoidance    Wright  (1885),  115  U.  &  188;  Pope  v. 

Allis  (1885),  115  U.  8.  363. 
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and  if  the  seller  makes  default  in  any  of  these  particulars,  the 
buyer  may  treat  the  contract  as  broken  simply  and  claim  dam- 
ages for  the  breach,  or  he  may  treat  the  contract  as  at  an  end. 
He  is  not,  in  any  event,  bound  to  give  the  seller  another  trial, 
or  wait  while  the  seller  experiments  to  see  if  he  can  perform 
his  contract,^  and  he  may,  of  course,  insist  upon  strict  perform- 
ance without  rescinding. 

IL 

Tbrminatiok  of  thb  Oontraot  in  Pubsuanob  of  the  Obiginai* 

AOBBEMSNT. 

§  812.  Parties  may  stipulate  fbr  subsequent  termiiiatioii. 

At  the  time  of  making  the  contract  the  parties  may  expressly 
stipulate  that  the  contract  shall  come  to  an  end,  or  may,  at  the 
option  of  one  of  the  parties,  be  terminated,  upon  the  happening 
of  some  event  or  for  some  reason  specified.  In  such  a  case, 
though  one  party  alone  may  have  the  option,  the  contract  is 
terminated  in  pursuance  of  it  by  the  consent  of  both. 

Where  such  a  contract,  however,  is  in  writing,  and  the  writ- 
ing purports  to  contain  all  the  terms  agreed  upon,  a  stipulation 
that  one  party  may  terminate  it  in  a  certain  event  cannot  be 
annexed  by  word  of  mouth.' 

1  Thus  in  American  White  Bronze  delivered  is  not  of  the  description  of 
Co.  y.  Gillette  (1891),  88  Mioh.  231, 50  the  article  ordered,  the  purchaser 
N.  W.  R.  186,  the  court,  per  Morse,  J.,  has  a  right  to  reject  it,  and  to  re- 
said:  "I  know  of  no  rule  of  law,  in  scind  the  contract  in  toto.^* 
such  a  case  as  this,  where  the  manu-  ^  Lilienthal  v.  Suffolk  Brewing  Ca 
facturer  has  tendered  goods  or  ma-  (1891),  154  Mass.  185,  28  N.  EL  R.  151, 
chinery  in  performance  of  a  written  26  Am.  St  R.  234  Here  was  an  ap- 
order  or  agreement  of  purchase  that  parently  complete  written  contract 
obliges  the  purchaser,  if  the  article  for  the  sale  of  hops  at  a  certain  price, 
or  articles  do  not  conform  to  the  but  the  buyer  contended  that  it  had 
agreement,  to  permit  the  man uf act-  signed  it  on  the  oral  condition  that 
urer  to  keep  on  tendering  other  goods  if,  when  its  president,  who  acted  for 
or  new  machinery  until  the  terms  of  it,  returned  from  a  trip  he  was  then 
his  contract  are  performed,  unless  about  to  make,  lie  should  find  that 
the  contract  expressly  provides  that  the  price  named  was  not  the  market 
he  shall  have  such  opportunity,  price,  it  was  not  to  be  a  sale.  Said 
When,  as  in  this  case,  the  article  the  court:  '*  It  is  admitted  that  if  the 
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§  813.  Bight  may  be  reserved  to  terminate  for  any  cause. 

It  is  of  course  competent  for  the  parties  to  stipulate  that  one 
party  shall  have  the  right  to  terminate  the  contract  for  any 
reason  which  he  deems  suflScient,  or  to  limit  the  right  to  be 
exercised  only  for  a  specified  reason.  Instances  of  the  first  sort 
have  already  been  observed  in  dealing  with  the  contract  of 
•*  sale  or  return."  *  As  has  there  been  seen,  if  the  vendee,  for 
example,  may  buy  or  return,  he  may  return  the  article  and  ter- 
minate the  contract  for  any  reason  satisfactory  to  himself;  and 
the  same  principle  applies  to  the  contracts  already  considered 
of  "  sale  upon  approval "  *  and  "  sale  if  satisfactory." '  Similar 
to  these  is  a  recent  case  in  which  it  was  stipulated  that,  if  the 
buyer  should  be  "  dissatisfied"  at  the  end  of  the  year,  the  seller 
should  refund  the  money  and  the  buyer  should  reconvey  the 
chattel.* 

§  814.  Bight  to  terminate  may  be  limited  to  particular 
cause  or  event. —  On  the  other  hand,  the  contract  may  limit 
the  party's  right  of  termination  to  a  particular  cause  or  event, 
and  in  such  case  he  cannot  terminate  the  contract  except  for 
that  cause  or  in  that  event.  Thus,  to  recur  again  to  cases  al- 
ready several  times  referred  to,  if  the  contract  is  that  the  buyer 
of  a  machine  may  return  it  if  it  does  not  do  good  work,  his 
rightto  return  and  terminate  the  contract  is  dependent  on  the 
fact  that  it  does  not  do  good  work, —  a  fact  of  which  he  would 
not  necessarily  be  the  only  judge.*  But  if,  on  the  contrary,  the 

allied  oondition  was  a  oondition  the  hops.    Davisv.  Randall,  115  Mass. 

subsequent,  the  defendant  [the  buyer]  547.  15  Am.  R.  146;   Batchelder  v. 

was  not  entitled  to  prove  or  to  rely  Queen  Ins.  Ca,  135  Mass.  449;  Gordon 

upon  it.   There  could  be  no  argument  ▼.  Niemann,  118  N.  Y.  152,  28  N.  R  R. 

that  it  was  a  subsequent  modification  454;  Daly  ▼.  Kimball  Ca,  67  Iowa, 

of  the  written  memorandum.  It  was  132,  24  N.  W.  R.  756." 

strictly  contemporaneous  talk.  Clark  i  See  ante,  §§  676-685, 

V.  Houghton,.  12  Gray,  88,  41.    This  «See  ante,  §S  657-662. 

being  so,  of  course  the  defendant  >  See  anfe,  §g  668-671. 

could  not  modify  by  spoken  words  *0'Rourke   v.    Schultz   (1899),  23 

the  efltect  of  a  writing  signed  by  it.  Mont  285,  58  Pao.  R.  712. 

which  purported  to  set  forth  all  the  *  Manny  v.  Glendinning  (1862),  15 

terms  of  the  bargain,  and  to  bind  the  Wi&  50. 

defendant  unconditionally  to  accept 
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stipulation  is  that  he  may  retura  the  machine  if  it  does  not  suit 
him,  he  may  return  if  he  is  not  suited,  though  the  machine 
were  one  with  which  he  ought  to  have  been  suited.^ 

§  815.  Time  and  manner  of  terminating  may  be  limited. 

The  cause  or  event  which  shall  justify  termination  may  not 
only  be  thus  Uraited,  but  the  parties  may  also  limit  the  time 
within  which  or  the  method  by  which  the  right  to  terminate 
shall  be  exercised.  Where  this  is  done,  these  provisions  stand 
in  the  attitude  of  conditions  precedent,  and,  unless  the  other 
party  waives  them,  there  can  be  no  termination  except  within 
the  time  or  by  the  method  so  specified.* 

§  816.  Usnally  no  rescission  of  executed  sale  for  mere 
breach  of  warranty — Permitted  in  some  States. —  It  is  the 

general  rule,  as  will  be  more  fully  seen  hereafter,  that,  in  the  ab- 
sence of  fraud '  or  an  agreement  to  rescind,^  an  executed  and 
completed  sale — as  distinguished  from  the  merely  executory 
one  —  cannot  be  rescinded  for  a  mere  breach  of  warranty.  In 
the  case  of  the  executory  contract,  as  will  be  seen,*  if  the  arti- 
cles when  tendered  do  not  conform  to  the  warranty,  the  ven- 
dee may  reject  them,  or  if,  after  receiving  them,  he  discovers 
that  they  do  not  conform  to  the  warranty,  he  may  return  them ; 
but  the  buyer  of  a  specific  and  ascertained  chattel  must  usu- 
ally retain  the  chattel  and  find  his  remedy  in  an  action  for 
damages." 

In  a  few  States,  however,  the  buyer  who  finds  that  he  has 
not  received  the  kind  of  article  which  it  was  expressly  or  im- 
pliedly warranted  to  be  is  not  "compelled  to  retain  a  chattel, 
purchased  upon  a  warranty  which  is  broken  and  be  put  to  his 
action  for  damages,  when  it  may  be  altogether  unsuitable  to 
his  wants,  and  not  possessing  those  essential  qualities  absolutely 

1  Goodrich  V.  Van  Nortwick  (1867),       '  As  to  which,  see  chapter  VI,  fol- 
48  III  445.     Compare  also  Clark  v.    lowing. 

Rice,  46  Mich.  808, 9  N.  W.  R.  427,  and       «  As  to  which,  see  following  8ec>' 

Piano  Mfg.  Ca  v.  Ellis,  68  Mich.  101,  tions. 

85  N.  W.  R  841.  5  See  post,  %  1805. 

2  See  po8t,  §824  ^  See  post,  §  1785. 
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necessary  to  make  it  useful  to  him.''  He  may,  if  he  has  not  waived 
his  right,  rescind  the  sale,  even  though  there  was  no  fraud,  and, 
on  restoring  or  oflFering  to  restore  the  article,  may  recover  what 
he  has  parted  with  for  it.  This  rule  prevails  in  Massachusetts  ^ 
(whence  it  is  often  called  the  Massachusetts  rule),  and  in 
Maine,*  Maryland,'  Missouri,*  Alabama,^  Iowa,"  Kansas '  and 
Wisconsin.® 

§  817.  .  It  is,  of  course,  true  everywhere,  as  will  be 

seen  hereafter,*  that  where  the  contract  is  executory,  and  the 
undertaking  of  the  seller,  in  respect  of  the  kind  of  goods, 
amounts  to  a  condition  precedent,  the  buyer  may  refuse  to  re- 
ceive the  goods  if  they  do  not  conform  to  the  condition,  or 
may  return  them,  before  acceptance,  for  like  reasons ;  and  in 
certain  of  the  cases  cited  above  this  was,  in  fact,  the  situation, 
though  the  decision  was  not  put  upon  that  ground.  Not  all  of 
these  cases,  however,  can  be  so  distinguished. 

§  818.  The  buyer  in  these  cases  is  not  obliged  to  re- 
scind: he  may  do  so,  or  he  may  retain  the  chattel  and  have 

1  Bryant  v.  Isburgh  (1859),  18  Gray,  «  Boothby  ▼.  Scales  (1871),  27  Wia 
607,  74  Am.  Dec  655;  Smith  v.  Hale  626;  Croninger  v.  Paige  (1880X  48  Wis. 
(1803),  158  Masa  178,  83  N.  K  R  498,    229. 

85  Am.  St  B.  485.  Illinois,  on  the  strength  of  Spar- 

2  Marston  v.  Knight  (1849),  29  Me.  ling  y.  Marks  (1877),  86  IlL  125,  is 
341.  See  also  MarshaU  v.  Perry  (1877),  sometimes  included  in  this  b'st;  but 
67  Ma  78l  that  this  is  not  the  view  in  that  State, 

'Franklin  y.  Long  (1886),  7  Gill  &  see  Kemp  v.  Freeman  (1891).  42  111. 

J.  (Md.)  407.  App.  500;  Crabtree  y.  Kile  (1859).  21 

♦Branson  y.  Turner  (1883),  77  Ma  la  180:  Owens  y.  Sturges  (1873),  67 

489 ;  Johnson  y.  Whitman  AgL  Works  IlL  866. 

(1885),  20  Ma  App.  100.  In  Louisiana,  under  the  code,  arti- 

A  Thompson    v.  Harvey  (1888),  86  de  2520,  the  sale  may  be  avoided  **  on 

Ala.  519,  5  Sw  R.  825;  Hodge  v.  Tufts  account  of  some  vice  or  defect  in  the 

(1895),  115  Ala.  866,  22  S.  B.  422.  thing  sold,  which  renders  it  either 

*  Rogers  v.  Hanson  (1872X  85  Iowa,  useless,  or  its  use  so  inconvenient  and 

283;  Upton  Mfg.  Ca  v.  Huiske  (1886),  imperfect  that  it  must  be  supposed 

69  Iowa,  557,  29  N.  W.  R.  621.  that  the  buyer  would  not  have  pur- 

'  Weybrich  v.  Harris  (1883),  31  Kan.  chased  it  had  he  known  of  the  vice." 

92;  Gale  Sulky-Harrow  Mfg.  Ca  v.  Flash  v.  American  Glucose  Ck>.  (1886), 

Stark  (1891),  45  Kan.  606,  26  Paa  R.  38  La.  Ann.  4 

a,  23  Am.  St  R  73a  »  Seei>o«^  §§  1206  et  t^^. 
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his  action  for  the  damages.  If  he  would  exercise  his  option, 
he  must  do  so  with  promptness  after  his  discovery  of  the 
breach  of  warranty.  He  has  a  reasonable  time,  considering 
all  of  the  circumstances,  within  which  to  test  the  chattel  to  as- 
certain whether  it  conforms  to  the  warranty;  but  if  it  does 
not,  he  must  promptly  return  or  offer  to  return  the  article  to 
the  seller  in  rescission  of  the  contract.^  ^^  It  will  not  excuse 
the  failure  to  offer  to  return  that  the  vendor  lived  at  a  dis- 
tance from  the  vendee,  or  in  another  State,  if  his  residence  was 
known.  A  proposition  to  that  effect,  communicated  through 
the  medium  of  the  postoffice,  is  equivalent  to  a  personal  offer  to 
return,  and  secures  to  the  vendee  every  benefit  resulting  from 
it.*'  *  A  failure  to  so  rescind  will  be  deemed  a  waiver  of  the 
right.  Whether  he  has  acted  with  the  requisite  promptness, 
under  the  circumstances,  is  usually  a  question  for  the  jury, 
though  "  cases  may  arise  where,  although  an  offer  to  return 
was  made,  the  court  must  say,  as  a  matter  of  law,  it  came  too 
late." » 

§  819. .  The  buyer's  duty  here,  as  generally  upon  rescis- 
sion, is  to  do  what  he  reasonably  may  to  put  the  parties  as 
nearly  as  possible  in  statu  quo}  This  ordinarily  includes  a 
restoration  of  the  article  purchased  in  as  good  condition  as 
when  received,  and  a  failure  to  do  this  would  usually  prevent 
rescission ;  but  this  would  not  be  true  if  the  deterioration  or 
injury  arose  from  the  exercise  by  the  buyer  of  any  of  the  rights 
which  the  contract  gave  him,  as,  for  example,  to  test  the  goods.* 
Es|>ecially  could  the  seller  not  complain  of  any  injury,  hap- 
pening without  the  buyer's  fault,  where  that  was  the  very 
event  against  which  the  seller  had  given  the  warranty .• 


1  Boothby  v.  Scales  (1871),  87  WJs. 
636;  Upton  Mfg.  Ga  v.  Huiske  (1886), 
69  Iowa,  657,  99  N.  W.  R  621;  Fint 
Nat  Bank  y.  Laisen  (1884)»  60  Wis. 
206. 

s  Barrett  t.  Strenton,  2  Ala.  181, 
quoted  in  Boothby  y.  Scales,  «tpra. 

'Boothby  y.  Scales,  9upra;  Gam- 
mon y.  AbzamB  (1881)»  68  Wis.  82a 


« Upton  Mfg.  Ca  y.  Huiske  (1886), 
69  Iowa,  667,  29  N.  W.  R  62t 

•See  Head  y.  Tattersall,  L.  R  7 
Ezch.  7. 

«Thu8  in  Smith  y.  Hale  (1898),  168 
Mass.  178, 88  N.  E.  R  498, 85  Am.  St  R 
486,  where  a  wagon  sold  was  wai^ 
ranted  to  carry  a  certain  weight,  and 
it  broke  down  under  a  less  weighty  it 


OH.  IL]  avoidance  by  OONSIENT  OF  PABTIE8.      [§§  820-822. 

§  820.  May  be  rescisston  for  IVaudalent  warranty. — But 

while  the  general  rale  does  not  permit  rescission  for  mere 
breach  of  warranty  nnaooompanied  by  fraud,  it  is  dear  that  if 
frand  were  present  the  sale  may  be  rescinded/  as  will  be  seen 
in  a  later  chapter  where  the  conditions  and  circnmstances  of 
rescission  for  fraud  are  fally  discussed.* 

§  821  •  Contract  may  provide  for  rescission  for  mere  breach 
of  warranty. —  So  while,  according  to  the  general  rule,  the 
buyer  may  not  rescind  for  mere  breach  of  warranty,  it  is  en- 
tirely competent  for  the  parties  to  agree  that  if  the  article  is 
not  found  to  be  as  warranted  the  buyer  may  return  it  and  rescind 
the  contract;  and  contracts  are  very  numerous  which  thus  con- 
fer a  right  of  rescission  in  more  or  less  explicit  terms,  and 
subject  often  to  carefully  defined  conditions.  Where  such  a 
stipulation  exists,  the  buyer,  who  complies  with  it,  may  rescind, 
even  though  the  rule  prevailing  in  his  State  might  not  other- 
wise permit  it. 

§  832. Be^eission  for  breacli  of  warranty  on  sale  of 

implements. —  While,  of  course,  not  at  all  confined  to  cases  of 
that  sort,  this  provision  for  rescission  in  case  of  a  breach  of 
warranty  presents  itself  most  frequently,  in  modern  times,  in 
contracts  for  the  sale  of  implements  and  machinery.  These 
contracts  are  commonly  made  by  the  use  of  printed  blanks, 
carefully  prepared  beforehand  by  the  seller,  and  those  used  by 
different  manufacturers  and  dealers  are  usually  substantially 
alike.  They  exhibit,  moreover,  a  constant  evolution,  the  re- 
sult of  experiment  and  adjudication  upon  particular  provisions. 
Careful  attention  to  their  terms  is  therefore  usually  indispen- 
sable. 

was  held  that  the  fact  that  the  wagon  IlL  203;  Owens  v.  Sturges  (1878),  07 

was  thus  broken  did  not  prevent  a  HI.  866;  Sparling  y.  Marks  (1877),  86 

return  and  rescissidn.  IlL  135;  Fryman  y.  Knecht  (1875)» 

>  Dawson  v.  Pennaman  (1880),  65  78  Pa.  St  141;  Ndson  y.  Martin  (1884), 

Qa.  696;  Matteson  y.  H(4t  (1878),  '45  105  Pa.  St.  220. 
Vt  336;  Gates  y.  Bliss  (1871X  48  Vt       ^Qeepast,  oh.  VL 
209;  Frasoie  y.  Zunmerly  (1861),  25 
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§  823.  Form. —  These  contracts  run  through  every  va- 
riety of  form,  from  the  simple  provision  that  if  the  article 
does  not  conform  to  the  warranty  it  may  be  returned  and  an- 
other substituted  in  its  place,' — which,  of  course,  would  not 
ordinarily  justify  rescission;  and  the  alternative  provision  that 
if  the  article  does  not  comply  with  the  warranty  it  may  be  re- 
turned, when  another  one  will  be  given  in  its  place  or  the  con- 
sideration refunded ' —  which  gives  an  option  to  the  seller, — 
to  the  positive  one  that,  if  the  article  does  not  conform  to  the 
warranty,  it  may  be  returned,  when  the  notes  or  other  pay- 
ment will  be  refunded ' —  which  clearly  contemplates  rescis- 
sion of  the  whole  contract;  and  the  still  more  positive  one  that 
on  such  failure  the  article  may  be  returned,  ^^  and  the  payment 
of  money  or  note  will  be  refunded,  ending  all  further  reaporv- 
sibility  on  the  part  of  either  party  "  * —  which  leaves  no  doubt  as 
to  the  result. 

§  824. Conditions. —  These  contracts  further  all  pro- 
vide, in  varying  forms,  that  the  buyer  shall  give  the  article  a 
fair  test;  that,  if  it  appears  not  to  satisfy  the  warranty,  notice 
shall  be  given  to  the  seller,  and  an  opportunity  given  to  send 
his  representative  to  examine,  test  and  repair  it;  that  the 
buyer  in  such  test  shall  render  "necessary  and  friendly  assist- 
ance;" and,  often,  that  if  the  article  is  still  deficient,  it  shall 
be  returned  without  charge  by  the  buyer  to  the  seller  at  some 
specified  place.  The  time  when  the  notice  to  the  seller  shall 
be  given  and  the  period  within  which  the  test  is  to  be  made 
are  also  usually  prescribed.* 

1  For  example,  see  Hefner  T.Haynes  Paa  R  417;  Acker  t.  Klmmie  (1887X 
(1894),  89  Iowa,  «16,  57  N,  W.  R.  421;  37  Kan.  27«,  15  Pac.  R.  248;  McCor- 
Davis  V.  Iverson  (1894),  6  S.  Dak.  295,  mick  Harvester  Ca  v.  Brower  (1898), 
58  N.  W.  R  796.  88  Iowa,  607,  55  N.  W.  R  587. 

2  This  is  very  common;  &  gr.,  Davis'  ^  For  example:  Sandwich  Mfg.  Co. 
Sons  V.  Robinson  (1885),  67  Iowa,  355.  ▼.  Feary  (1892),  34  Neb.  411,  51  N.  W. 
25  N.  W.  R  280.  R  1026. 

*  For  example:  (Ilhampion  Machine  ^  See  fuller  discussions  in  chapter 
Ca  y.  Mann  (1889),  42  Kan.  872,  22    on  Acceptance  by  the  Buyer. 
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§  825. Unless  waived^  eondltions  precedent* — All  of 

these  acts  are,  unless  waived,  conditions  precedent  to  the  buy- 
er's right  of  rescission,  and  a  failure  to  perform  them  will  fore- 
close his  right.^  Express  provision  to  this  effect  is  frequently 
inserted,  in  the  form  of  stipulations  that  failure  to  comply  on 
the  part  of  the  buyer,  or  continued  use,  or  use  beyond  a  speci- 
fied term,  shall  be  deemed  conclusive  evidence  of  performance 
by  the  seller.' 

The  fuller  discussion  of  these  provisions  will  be  found  in  the 
later  chapter  on  Acceptance  by  the  Buyer.' 

§  836.  Rescission  for  non-payment  of  price. — In  the  ordi- 
nary case,  the  seller  who  has  transferred  the  title  and  deliv- 
ered over  the  possession,  without  insisting  upon  payment,  or 
upon  giving  a  term  of  credit,  has  no  implied  right  reserved  to 
rescind  the  sale  and  recover  the  goods  simply  beciiuse  the 
buyer  does  not  pay  as  agreed.^  The  seller's  remedy  in  such  a 
case  rests  simply  in  the  contract. 

Of  course,  where  fraud  is  present,  a  different  question  arises, 
and  cases  may  exist  wherein  the  seller  may  rescind,  as  will 
be  seen  in  the  chapter  on  Avoidance  of  the  Contract  for 
Fraud.* 

So,  where  payment  and  the  transfer  of  the  title  are  to  be 
concurrent  acts,  and  the  buyer  obtains  possession  in  expecta- 
tion of  immediate  payment,  the  seller  may  regain  his  goods  if 
payment  is  not  made  as  was  expected." 

§  827. .  Again,  where  the  seller  is  in  possession  by  vir- 
tue of  his  vendor's  lien,  he  may,  in  many  cases,  as  will  be  seen, 
treat  the  contract  as  rescinded  in  case  the  buyer  makes  default 
in  payment.'  , 

And  the  seller  may  expressly  reserve  the  title  until  full  pay- 

*  PtMf,  §  ISOa  »Seejpo««,  oh.  VL 

2  Post,  §  138a  «  See  ante,  §§  554-567. 

^P08t,  §  1868  et  aeq.  TSeepoat  §§  1681  et  aeq. 

^Kramer   t.   Messner   (1897),  101 
Iowa»  88,  69  N.  W.  R  1142. 
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ment,  thoagh  he  surrenders  the  possession;^  and  he  may  sell 
upon  condition  that  in  case  of  default  the  title  shall  revest  in 
him.' 

All  of  these  cases,  however,  stand  upon  exceptional  ground, 
and  the  general  rule  remains,  as  stated  at  the  outset,  that  mere 
non-payment  of  the  price  does  not  justify  rescission  by  the 
seller  of  an  executed  and  completed  sale. 

1  See  an^e,  §  585  et  seq.  sgee  ante^  gg  67%  698L 
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OF  AVOroANCE  OF  THE  CONTRACT  FOR  FAILURE  OF  CONSID- 
ERATION. 


§  828,  829.  Of  the  nature  of  the  ob- 
jection in  general. 

L  As  ▲  Defense  to  the  Buyeb. 

880.  In  what  cases  applicable  as 
defense  to  buyer. 

831.  How  in  case  goods  not  deliv- 
ered at  all,  or  in  part  only, 
or  were  not  such  as  buyer 
bound  to  accept. 

882, 83a  How  when  article  re- 
ceived of  no  value  —  Caveat 
emptor, 

834.  How  on  sale  of  invalid  patent 


g  835.  How  in  sales  of  commercial 
instruments. 
836u  How  on  sale  of  goods  to  which 
the  seller  had  no  title. 

837.  How  in  case  goods  condition- 

ally sold   are   retaken    by 
seller. 

n.  As  Ground  of  Action  by  the 

Buyer. 

838,  839.  Buyer  may  have  action  to 

recover  price  paid  without 
consideration. 


§828.  Of  the  nature  of  this  objeetlon  in  general.— The 

objection  of  failare  of  consideration  seems  to  have  an  estab- 
lished place  in  our  law,  but  precisely  what  is  meant  by  it,  or 
what  its  limits  and  effects  may  be,  seem  nowhere  to  be  accu- 
rately defined.    It  is  often  confused  with  the  defense  of  mis- 
take.   It  is  often  applied  where  a  failure  of  performance  of 
some  condition  precedent  is  the  true  reason.    It  is  often  inter- 
posed where  a  breach  of  an  express  or,  especially,  an  implied 
warranty  is  the  real  defense.    It  may  also  be  interposed  where 
fraud  or  illegality  would  be  a  more  appropriate  defense.    Thus, 
for  example,  a  person  who  has  apparently  made  a  contract  for 
the  purchase  of  an  article  may,  when  called  upon  for  perform- 
ance, show  that  his  apparent  promise  was  not  a  real  promise, 
because  the  parties  were  mistaken  as  to  the  subject-matter,  the 
person,  and  the  like.    In  such  cases  it  is  sometimes  said  that 
the  consideration  for  his  promise  has  failed,  but  the  true  ground 
is  that  there  was  no  real  promise  or  consent. 

691 


V 

§  827.]  TJLw  OF  SALE.  [book  m. 

ment,  though  he  surrenders  the  possession;^  and  he  may  sell 
upon  condition  that  in  case  of  default  the  title  shall  revest  in 
him.' 

All  of  these  cases,  however,  stand  upon  exceptional  ground, 
and  the  general  rule  remains,  as  stated  at  the  outset,  that  mere 
non-payment  of  the  price  does  not  justify  rescission  by  the 
seller  of  an  executed  and  completed  sale. 

1  See  an^e,  §  585  et  seq.  *  See  an^  §g  57%  698. 
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OP  AVOIDANCE  OF  THE  CONTRACT  FOR  FAILURE  OF  CONSIIV 

ERATION. 


§  828, 829.  Of  the  nature  of  the  ob- 
jectioD  in  general. 

L  As  ▲  Defense  to  the  Buyeb. 

830.  In  what  cases  applicable  as 
defense  to  buyer. 

631.  How  in  case  goods  not  deliv- 
ered at  all,  or  in  part  only, 
or  were  not  such  as  buyer 
bound  to  accept. 

632, 833.  How  when  article  re- 
ceived of  no  value  —  Caveat 
emptor. 

834  How  on  sale  of  invalid  patent. 


§  835.  How  in  sales  of  commercial 
instruments. 

83G.  How  on  sale  of  goods  to  which 
the  seller  had  no  title. 

837.  How  in  case  goods  condition- 
ally sold  are  retaken  by 
seller. 

IL  As  Ground  of  Action  by  the 

Buyer. 

838»  839.  Buyer  may  have  action  to 
recover  price  paid  without 
consideration. 


§828.  Of  the  nature  of  this  objeetlon  in  general.— The 

objection  of  failure  of  consideration  seems  to  have  an  estab- 
lished place  in  our  law,  but  precisely  what  is  meant  by  it,  or 
Tvhat  its  limits  and  effects  may  be,  seem  nowhere  to  be  accu- 
rately defined.  It  is  often  confused  with  the  defense  of  mis- 
take. It  is  often  applied  where  a  failure  of  performance  of 
some  condition  precedent  is  the  true  reason.  It  is  often  inter- 
posed where  a  breach  of  an  express  or,  especially,  an  implied 
warranty  is  the  real  defense.  It  may  also  be  interposed  where 
fraud  or  illegality  would  be  a  more  appropriate  defense.  Thus, 
for  example,  a  person  who  has  apparently  made  a  contract  for 
the  purchase  of  an  article  may,  when  called  upon  for  perform- 
ance, show  that  his  apparent  promise  was  not  a  real  promise, 
because  the  parties  were  mistaken  as  to  the  subject-matter,  the 
person,  and  the  like.  In  such  cases  it  is  sometimes  said  that 
the  consideration  for  his  promise  has  failed,  but  the  true  ground 
is  that  there  was  no  real  promise  or  consent. 
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§  829. .  So,  where  the  promise  of  one  party  was  not  to 

be  performed  until  the  other  had  done  some  act  which  he  has 
failed  to  do,  it  is  frequently  said  that  the  consideration  for  the 
first  party's  promise  has  failed ;  but  it  is  also  true  and  prob- 
ably more  accurate  to  say  that  the  contract  has  been  discharged 
by  breach.  Again,  where  the  purchaser  has  been  given  an 
article  of  no  value  where  the  seller  has  expressly  or  impliedly 
warranted  that  the  thing  should  be  of  value,  or  where  the  pur- 
chaser has  been  given  an  article  to  which  it  appears  that  the 
seller  had  no  title  as  he  expressly  or  impliedly  warranted  that 
he  had,  it  is  often  said  that  the  purchaser  is  relieved  from  his 
obligation  to  pay  by  the  failure  of  consideration ;  but  it  may 
also  be  said  in  either  case  that  his  defense  would  be  a  breach 
of  warranty.  And  finally,  where  there  has  been  such  fraud 
as  will  justify  a  rescission  of  the  contract,  it  is  not  infrequently 
said  that  the  party  who  has  been  defrauded  may  be  relieved 
because  there  has  been  a  failure  of  the  consideration  for  his 
promise. 

I. 

As  A  Defense  to  the  Buyer. 

§  880.  In  what  cases  applicable  as  a  defense. — Eeserving 
for  other  places  the  consideration  of  the  questions  of  mistake, 
fraud,  illegality,  warranty  and  performance,  it  may  be  asked 
whether  there  are  any  cases  in  which,  in  the  absence  of  mis- 
take, fraud,  illegality,  breach  of  warranty  or  failure  of  per- 
formance, the  buyer  may  be  relieved  from  his  obligation  be- 
cause of  a  failure  of  consideration. 

§  831.  flow  in  case  goods  not  delivered  at  all^  or  in  part 
only^  or  not  snch  as  buyer  bound  to  accept. — Where  the  goods 
contracted  for  are  never  delivered  at  all,*  or,  though  delivery 
were  tendered,  were  not  of  such  kind,  quality  or  condition,  or 
in  such  quantity,  at  such  place  or  time,  that  the  buyer  was 
bound  to  receive  them,  and  he  rejected  them,*  or,  if  delivered, 

1  See,  for  example,  Nash  ▼.  Towne  ^  See,  for  example,  Pope  v.  AUis 
(1866),  72  U.  a  (5  Waa)  689.  a885),  115  U.  a  86a 
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were  returned  by  virtue  of  an  express  or  implied  right  to  do 
so,*  there  would  clearly  be  such  an  entire  failure  of  considera- 
tion as  would  defeat  a  recovery  Dy  the  seller.  These  matters, 
as  will  be  seen,'  stand  as  conditions  precedent  to  the  buyer^s 
liabilitv.  And  the  same  result  would  ensue  if  the  seller  failed, 
in  such  respects,  in  part  only  where  the  contract  was  entire  * 
or  pro  tanto  where  it  was  severable.* 

§  833.  How  when  article  of  no  value — Caveat  emptor. — 

Such  a  defense,  however,  cannot  be  interposed  merely  because 
the  article  sold  proves  to  be  of  no  value;  for  it  is  well  settled 
that,  in  the  absence  of  fraud  or  warranty,  either  express  or 
implied,  a  purchaser  of  an  article  open  to  inspection  cannot 
be  relieved  from  his  promise  to  pay  because  it  is  subsequently 
discovered  that  the  article  for  which  he  has  agreed  to  pay  is 
of  no  value.  In  such  cases  the  doctrine  of  (xmeat  emptor  ap- 
plies. If  he  gets  the  article  agreed  upon,  he  must  pay  for  it, 
though  it  proves  to  be  valueless.* 

§  833. .  There  may,  of  course,be  express  warranties  given, 

and,  as  will  be  seen,'  the  law  in  certain  cases  will  imply  a  war- 
ranty, as  where  goods,  not  open  to  inspection,  are  sold  by  de- 
scription or  sample,  or  where  a  manufacturer  or  dealer  under- 
takes to  supply  goods  of  a  certain  kind  or  for  a  certain  purpose; 
but  none  of  these  cases  is  the  one  now  under  consideration. 
"  No  principle  of  the  common  law,"  said  Mr.  Justice  Davis  of 
the  supreme  court  of  the  United  States,'^  "  has  been  better 
established  or  more  often  affirmed,  both  in  this  country  and 

1  See  antej  §§  812-^15.  treated  by  the  buyer  as  severabla 

2SeeiX)«*,  g§  1206  et  seq.  Avery  v.  Wilson  (1880),  81  N.  Y.  341, 

s  See  Norris  ▼.  Harris  (1860),  15  CaL  37  Am.  R  50a 

226.  6  Bryant  v.  Pember  (1873),  45  Vt. 

<  See  Young  Mfg.  Co.  V.  Wakefield  487;  Barnard  v.  Kellogg  (1870),  10 

(1876),  121  Mass.  91;  Wheadon  v.  Olds  WalL  (U.  &)  383;  Kircher  v.  Conrad 

(1838),  20  Wend.  (N.  Y.)  174;  Hill  ▼.  (1890).  9  Mont  191, 18  Am.  St.  R  781, 

Rewee  (1845X  11  Mete.  (Mass.)  268;  23  Puc.  R.  74,  and  many  other  cases 

Morgan  t.  MoKee  (1874),  77  Pa.  St.  cited  in  notes  to  §  1311,  jpo«f. 

228;  Richards  v.  Shaw  (1873),  67  IlL  ^  See  post,  g  1320  et  seq. 

222.   Or,  though  originally  entire,  is  ?  Iq  Barnard  ▼.  Kellogg,  mprcu 
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ia  England,  than  that  in  sales  of  personal  property,  in  the  ab- 
sence of  express  warranty,  where  the  buyer  has  an  opportunity 
to  inspect  the  commodity,  and  the  seller  is  guilty  of  no  fraud, 
and  is  neither  the  manufacturer  nor  grower  of  the  article  he 
sells,  the  maxim  of  cdvea4i  emptor  applies.  Such  a  rule,  requir- 
ing the  purchaser  to  take  care  of  his  own  interest,  has  been 
found  best  adapted  to  the  wants  of  trade  in  the  business  trans- 
actions of  life.  And  there  is  no  hardship  in  it,  because,  if  the 
purchaser  distrusts  his  judgment,  he  can  require  of  the  seller 
a  warranty.'' 

§  834, How  in  sales  of  patents. —  This  question  has 

arisen  frequently  in  actions  brought  to  recover  upon  notes  or 
other  obligations  given  upon  the  sale  or  assignment  of  patents 
for  inventions  which  have  subsequently  proven  to  be  of  little 
or  no  value.  In  such  cases  it  is  well  settled  that  if  the  patent 
prove  to  be  void,  either  because  the  alleged  invention  was  not 
new  or  was  not  useful  or  because  of  defects  in  the  issue  of  the 
patent,  the  note  or  other  promise  to  pay  is  without  considera- 
tion, and  the  money,  if  paid,  can  be  recovered,^  or,  if  not  paid, 
^  no  action  can  be  maintained,  even  though  the  seller  acted  in 
good  faith  and  both  parties  supposed  the  patent  to  be  valid.* 

1  Sandage  v.  Studabaker  Bros.  Mfg.  this  sense,  it  is  patentable,  and  the 

Ca  (1895),  142  Ind.  148, 41 N.  K  R  380,  degree  of  its  utility  or  practical  value 

61  Am.  St  R  165.  does  not  affect  the  validity  of  the 

3 In  Nash  V.  Lull  (1869),  102  Mass.  60,  patent;  if  it  is  not  useful,  a  patent 

8  Am.  R.  485,  Gray,  J.,  said:  <*  Letters  for  it  is  void.    Lowell  v.  Lewis,  1 

patent  of  the  United  States  can  be  Mason,  185, 186;  Bedford  v.  Hunt,  id. 

lawfully  granted  only  for  new  and  303,  304;  Kneass  v.  Schuylkill  Bank, 

useful  inventions;  and  are  but  prima  4  Wash.  G.  C.  13;   Langdon  v.  De 

facie  evidence  of  the  novelty  and  Groot,  1  Paine,  203;  Roberts  v.  Ward, 

utility  of  the  invention  described.  4  McLean,  565.    In  a  suit  brought  on 

U.  S.  Stat  1837,  ch.  45;  Corning  v.  a  promissory  note,  the  only  consider- 

Burden,  15  How.  (U.  S.)270, 271.    All  ation  for  which  is  the  assignment 

that  is  required  to  make  an  inven-  of  an  interest  in  or  right  under  a 

tion  useful,  under  the  patent  laws,  patent,  the  question  of  consideration 

is  that  it  should  be  capable  of  being  depends  upon  the   validity  of  the 

applied  to  some  practical  and  bene-  patent;  if  the  patent  is  void,  the  note 

ficial  purpose,  and  not  to  be  frivolous  is  of  course  without  consideration; 

or  injurious  to  the  well  being  or  but  if  it  is  valid,  the  court  will  not 

morals  of  society.    If  it  is  useful  in  inquire  into  the  adequacy  of  the  con- 
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But  if  the  patent  is  valid  there  may  be  a  recovery  notwith- 
standing the  invention  proves  to  be  of  little  value,  for  the  court 
will  not  inquire  into  the  adequacy  of  the  consideration.^ 

This  rule  is  based,  not  upon  the  ground  of  implied  warranty 
of  validity  —  for  it  is  held  that  no  such  warranty  is  implied, — 
but  upon  the  ground  of  a  failure  of  the  consideration.* 

§  835.  How  in  sales  of  commereial  instruments. — The  same 
kind  of  question  is  sometimes  raised  in  actions  upon  promises 
to  pay  for  notes,  bonds,  scrip  and  other  commercial  paper 
which  has  proven  not  to  be  genuine.  There  is  here  a  failure 
of  consideration  which  will  constitute  a  defense ;  •  but  the  law 

sideration.    The  issue  in  such  a  case  (TeuiL)  418;  Myers  v.  Turner  (1855)» 

is,  therefore,  the  same  as  in  a  suit  in  17  IlL  179,  and  other  cases  suprcu 
the  courts  of  the  United  States  for       An  English  patent,  if  regular  in 

the  infringement  of  a  patent,  the  form  and  in  existence  as  a  document, 

validity  of  which  is  denied  by  the  is,  by  force  of  the  English  decisions 

defendant;  and  so  it  has  been  re-  (see  HaU  v.  Conder,  3  GL  R  (N.  S.)  23, 

peatedly  adjudged  in  this  and  other  53;  Noton  v.  Brooks,  7  HurL  &  N.  499 

courts.    Bliss  v.  Negus,  8  Masa  46;  Trotman  v.  Wood,  16  C.  B.  (N.  S.)  479 

Dickinson  v.  Hall,  14  Pick.  217,  25  Adie  v.  Clark,  L.  R.  3  Ch.  Div.  134 

Am.  Dec.  390;  Bierce  v.  Stocking,  11  Lawes  v.  Purser,  6  EL  &  Bl.  930 

Gray.  174;  Lester  v.  Palmer,  4  Allen,  Smith  v.  Neale,  2  C.  R  (N.  a)  67;  Bow- 

145;  Dunbar  v.  Marden,  13  N.  H.  311 ;  man  v.  Taylor,  3  Ad.  &  EL  278;  HiUs 

Crossv.  Huntly,13Wend.(N.  Y.)385;  v.   Laming,  9  Exch.  256;    Wiles  v. 

Gteiger  v.  Ck)ok,  3  W.  &  S.  (Pa.)  266;  Woodward,  5  id.  557;  Cutler  v.  Bower, 

McClure  v.  Jeffrey,  8  Ind.  79 ;  Myers  1 1  Ad.  &  EL  (N.  S.)  973),  sufficient  con- 

V.  Turner.  17  IlL  179;  Jolliffe  v.  Col-  sideration  to  support  a  promissory 

lins,  21  Ma  338.'*  Clough  v.  Patrick,  note  made  in  Massachusetts,  even 

37  Vt  421,  was  distinguished,  and  though  the  patent  is  in  fact  invalid 

Elmer  v.  Pennel*  40  Me.  430,  was  for  want  of  novelty,  and  notwith- 

denied.    To  the  like  effect,  that  a  standing   the  fact  that  under  the 

promise  to  pay  for  a  void  patent  is  Massachusetts  decisions  a  note  given 

without  consideration,  see  Harlow  for  an  invalid  United  States  patent 

V.  Putnam  (1878X 124  Mass.  553;  Jack-  is  without  consideration.    Chemical 

son  V.  Allen,  120  Mas&  64;  Shepherd  Electric  Ca  v.  Howard  (1889),  148 

T.  Jenkins  (1881),  78  Ma  510;  Cowan  Mass.  352, 2  L.  R  A.  168, 20  N.  E.  R.  92. 
V.  Dodd  (1866),  3  Coldw.  (Tenn.)  278;       2Hiatt  v.  Twomey  (1836),  1  Dev.  & 

Bellas  V.  Hays  (1819),  5  a  &  R  (Pa.)  Bat  (N.  C.)  Eq.  315;  3  Robinson  on 

427,  9  Am.  Dea  385;  Keith  ▼.  Hobbs  Patents,  §§  1230-1239,  where  this  sub- 

(1878),  69  Ma  84;  Rowe  v.  Blanchard  ject  is  more  fully  discussed. 
(1864),  18  Wis.  441 ;  National  Bank  v.        »  Wood  ▼.  Sheldon  (1880),  42  N.  J.  L. 

Peck  (1871),  8  Kan.  660.    See  also  Mo-  421,  36  Am.  R.  523;  Thrall  v.  Newell 

Kee  V.  Eaton  (1881),  26  Kan.  22a  (1847),  19  Vt.  202,  47  Am,  Dec.  682; 

1  Green  y.  Stuart  (1874),  7  Baxt.  Aldrich  v.  Jackson  (1858),  5  R.  L  218. 
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also  implies  a  warranty  in  such  cases,  and  the  subject  is  re- 
served for  fuller  consideration  when  the  subject  of  implied 
warranties  is  reached.^ 

§  886.  How  on  sale  of  goods  to  whlcli  seller  had  no  title. — 

A  similar  quiestion  arises  also  where  the  purchaser  has  been 
divested  of  the  goods  by  a  title  superior  to  that  of  his  vendor, 
or  where  the  goods  have  been  taken  from  him  as  the  goods  of 
the  vendor  upon  some  claim  or  process  to  which  the  attempted 
sale  must  have  been  subject.  Here  also  is  an  unquestionable 
failure  of  consideration,  which  will  defeat  a  recovery.*  There 
is  also,  usually,  as  will  be  seen,  an  implied  warranty  of  title, 
and  the  whole  question  will  be  considered  later.' 

§  887.  How  in  ease  goods  sold  conditionally  are  retaken 
by  the  seller. —  The  defense  of  a  failure  of  consideration  has 
likewise  been  interposed  in  actions  brought  upon  promises  to 
pay  for  goods  which  have  been  delivered  upon  a  contract  of 
purchase  or  a  conditional  sale,  and  which  have  been  subse- 
quently retaken  by  the  vendor.  In  such  cases  it  has  been  held 
by  some  courts  that,  upon  such  retaking,  the  promise  to  pay 
for  the  goods  fails,  and  that  therefore  no  recovery  can  be  had.^ 
The  true  defense,  however,  is  undoubtedly  that  considered  in 
an  earlier  action,  namely,  that  the  retaking  must  have  been  a 
rescission  of  the  contract  which  releases  both  parties.^ 

11. 

As  Gboukd  of  Action  by  Buteb. 

§  838.  Buyer  may  have  action  to  recover  price  paid  with- 
out  consideration. —  The  objection  of  a  want  or  failure  of  con- 
Compare  Christy  v.  Sullivan  (1875),       •  See  po«t  §1800. 
50  CaL  837, 19  Am.  R  655^  *  Minneapolis  Harvester  Works  v. 

1  See  iXM^,  §  188a   •  Hally  (1881),  27  Minn.  495,  S  N.  W.  R 

s  Matheny  v.  Mason  (1881),  78  Ma  697  (but  see,  as  to  this,  Aultman  v. 
677,  89  Am.  R  541;  Bailey  v.  Foster  Olson,  48  Minn.  409,  45  N.  W.  R  853); 
(1829),  9  Pick.  (Mass.)  189;  Dyer  v.  Howe  Machine  Ckx  v.  WiUie  (1877), 
Homer  (1889),  22  Pick.  (Masa)  258;  85IlL88a  See  also  ante,  §  620,  where 
Hunt  V.  Sackett  (1875),  81  Mich.  18;  the  cases  are  more  fully  collected. 
Costigan  v.  Hawkins  (1867),  22  Wis.  »See  ante,  §  617. 
74;  MarshaU  v.  Duke  (1875X  51  Ind.  6a 
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sideration  may  also  —  to  anticipatfe  somewhat  matters  more 
fully  considered  in  a  later  chapter  —  furnish  the  foundation  for 
an  action  by  the  buyer  to  recover  the  price  paid.  Thus,  for 
example,  if  the  buyer  has  paid  the  price,  but  the  title  has  failed 
and  he  has  been  divested  by  the  true  owner  ;^  or  if  he  has  paid 
for  a  patent  which  proves  to  be  invalid ;  *  or.  if  he  has  paid  for 
commercial  instruments,  such  as  notes,  bonds,  scrip,  and  the  like, 
which  prove  not  to  be  genuine,* —  in  these  and  the  like  cases  he 
may  recover  his  money  as  paid  without  consideration. 

§  839. .  So,  if  the  buyer  has  paid  the  price  in  advance, 

but  has  never  received  the  goods  at  all ;  ^  or  has  rejected  them 
wholly,  as  he  had  the  right  to  do  because  they  were  not  such 
as  the  contract  contemplated ;  *  or  if  they  were  not>  as  agreed, 
but  entirely  worthless ;  •  or  if  the  agreed  article  has  not  been 
delivered,  but  another  substituted  for  it,  and  the  latter  has  been 
returned,^ — in  these  and  similar  cases  there  is  a  total  failure 
of  consideration,  and  the  buyer  may  recover  his  money.  He 
may  likewise  do  so  jpro  tamto  where  he  has  paid  for  more  than 
he  has  received.® 

1  Eicholtz  V.  Bannister  (1864),  17  *  Petersen  v.  Door,  Sash  &  Lumber 

Com.  a  (N.  a)  708;  Ledwich  v.  Mo-  Ckx  (1883),  51  Mich.  86,  16  N.  W.  R. 

Kim  (1878),  58  N.  Y.  807;  Wilkinson  243;  Ripley  v.  Case  (1889),  78  Mich. 

V.  Ferree  (1855),  24  Pa.  St  190.  126,  43  N.  W.  R.  1097,  18  Am.  St.  R 

s  Darst  ▼.  Brockway  (1842),  11  Ohio,  42a 

462.  The  consideration   fails   entirely 

'  Frank  ▼.  Lanier  (1888),  91  N.  T.  where  the  seller  of  trees  agrees  to 

112;  Wood  T.  Sheldon  (1880),  42  N.  J.  set  them  out  and  care  for  them,  but 

L.  421,  36  Am.  R  528;  Thompson  ▼.  neglects  to  do  so,  whereby  they  be- 

McCullough  (1860),  81  Ma  224, 77  Am.  come  totally  worthless.    Perkins  v. 

Dec  644;  Ghimey  v.  Womersley  (1854),  Brown  (1897),  115  Mich.  41,  72  N.  W. 

4  EL  &  Bl.  138,  82  Eng.  Com.  L.  132;  R  1095. 

Paul  V.  Kenosha  (1867),  22  Wis.  256,  ?  Howe  Machine  Ca  v.  Willie  (1877), 

94  Am.  Dec.  598;  Terry  v.  Bissell  85  IlL  8da 

(1857),  26  Conn.  2a  «  Devaux  v.  Conolly  (1849),  SCR 

*Nash  V.  Towne  (1866),  72  U.  a  640, 65  Eng.  Com.  L.  639;  Wheadonv. 

(5   Wall.)  689;    Dalton   v.    Bentley  Olds(1838),20  Wend.  (N.Y.)  174;  Hill 

(1854),  15  la  420;  Cleveland  v.  Ster-  v.  Rewee  (1846),  11  Meta  (Masa)  268; 

rett  (1871),  70  P&.  St.  204  Devine  v.  Edwards  (1877),  87  111.  177; 

»Pope  V.  AUis  (1885),  115  U.  a  363;  (1881)  101  ILL  ISa 
Meader  t.  Cornell  (1895),  68  N.  J.  L. 
876,  88  AtL  R.  96a 

697 


CHAPTER  IV. 


OF  AVOIDANCE  OF  THE  CONTRACT  FOR  MISTAKBL 


§  840.  Purpose  of  this  chapter. 

84L  Kinds  of  mistake  involvecL 

S42.  Mistake  which  would  prevent 
formation  will  justify  avoid- 
ance. 
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§  84a w  a  Mistake  of  buyer  as 

to  quality  promised^  seller 
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4.   Mistake  of  one 


party  as  to  quality  promised 

by  the  other  known  to  the 

latter. 
851, 852.  Further  as  to  mistake  of 

quality. 

85a Same  rule  in  equity. 

854  Effect  of  the  mistake. 


§  840.  Purpose  of  this  chapter. — In  a  preceding  chapter 
there  has  been  given  quite  a  full  consideration  of  the  question 
of  the  mistakes  which  will  prevent  the  creation  of  the  contract 
in  the  first  instance,^  but  some  reference  to  the  same  general 
subject  seems  desirable  in  this  place  as  furnishing  another  of 
the  grounds  which  will  justify  the  avoidance  of  the  assumed 
contract. 

§  841.  Kinds  of  mistake  involved. —  As  seen  in  the  previ- 
ous discussion,  the  kinds  of  mistake  which  most  frequently  af- 
fect the  formation  of  the  contract  are:  mistake  as  to  the  nature 
of  the  transaction,  mistake  as  to  the  identity  of  the  parties, 
mistake  regarding  the  existence,  identity,  quantity,  kind,  qual- 
ity, character  or  location  of  the  thing  sold,  mistake  respecting 
the  terms  of  the  contract,  and  mistake  as  to  the  possibility  of 
performance. 

§  842.  Mistake  which  wonld  prevent  formation  will  Jus- 
tify  avoidance  of  contract. —  It  must  in  general  be  true  that 

iSeean<e,§§  265-279. 
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the  mistake  which  will  operate  to  prevent  the  formatioa  of 
the  contract  in  the  first  instance  will  justify  a  withdrawal 
from  it,  or  furnish  a  defense  for  a  failure  or  refusal  to  perform 
it.  No  further  statement  of  the  principles  involved  is  there- 
fore necessary;  but  inasmuch  as  questions  in  reference  to 
mistakes  respecting  the  quality  of  the  thing  sold  arise  so  fre- 
quently and  give  so  much  difficulty,  it  is  thought  that  some 
further  discussion  of  that  aspect  may  be  here  permissible. 

§  843.  Mistake  as  to  the  qnality  of  the  thing  sold. —  It  is 

in  respect  of  the  quality  of  the  thing  sold  that  the  question  of 
mistake  most  frequently  arises,  and  in  considering  the  question 
the  limits  of  the  discussion  must  be  kept  constantly  in  mind. 
In  actual  practice  the  parties  usually  exclude  question  by  a 
warranty  of  the  quality,  hui  the  question  of  warranty  is  not 
here  involved.  There  may  also  be  representations  made  re- 
specting the  quality  which  may  prove  untrue,  but  such  repre- 
sentations, if  innocently  made,  constitute  misrepresentation,  or, 
if  fraudulently  made,  constitute  fraud  —  both  of  which  are  sub- 
jects reserved  for  later  consideration. 

§  844.  Illustration. —  The  question  here  can  be  made 

more  plain  perhaps  by  illustrations  suggested  by  an  actual  case: 

A  sells  to  B  a  quantity  of  oats.  Under  the  circumstances  old 
oats  are  worth  more  than  new  ones,  but  nothing  is  said  as  to 
the  age  of  the  oats.    The  oats  in  fact  are  new. 

1.  B  thinks  the  oats  are  old  ones,  while  A  thinks  they  are 
new. 

2.  B  thinks  the  oats  are  old  ones.  A  knows  that  B  thinks 
so,  but  A  knows  that  they  are  new. 

3.  B  thinks  the  oats  are  old  ones,  and  thinks  that  A  is  selling 
them  as  old  oats.  A  knows  they  are  new  oats,  but  does  not 
know  that  B  thinks  he  intends  to  sell  them  as  old  ones. 

4.  B  thinks  the  oats  are  old  ones,  and  thinks  that  A  intends 
to  sell  them  as  old  oats.  A  knows  that  B  thinks  that  he  (A)  is 
selling  old  oats,  but  does  not  mean  to  do  more  than  simply  to 
sell  the  oats  as  oats. 

Each  of  these  cases  requires  separate  consideration. 
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§  845.  ' 1.  Mistake  of  buyer  as  to  quality^  the  seller 

being  ignorant  of  tbat  mistake. — Where  the  bnyer  is  mis- 
taken as  to  the  quality  of  the  thing  sold,  but  the  seller  is  igno- 
rant of  this  mistake,  and  there  was  no  warranty,  there  can  be 
no  question  that  the  buyer  is  bound.  Mr.  Benjamin  ^  has  stated 
the  rule  thus:  "Where  the  mistake  is  that  of  one  party  only 
to  the  contract,  and  is  not  made  known  to  the  other,  the  party 
laboring  under  the  mistake  must  bear  the  consequences,  in  the 
absence  of  any  fraud  or  warranty.  If  A  and  B  contract  for 
the  sale  of  the  cargo  per  ship  Peerless,  and  there  be  two  ships 
of  that  name,  and  A  mean  one  ship  and  B  intend  the  other 
ship,  there  is  no  contract.*  But  if  there  be  but  one  ship  Peer- 
less, and  A  sell  the  cargo  of  that  ship  to  B,  the  latter  would 
not  be  permitted  to  excuse  himself  on  the  ground  that  he  had 
in  his  mind  the  ship  Peeress,  and  intended  to  contract  for  a 
cargo  by  this  last  named  ship.  Men  can  only  bargain  by  mutual 
communication;  and  if  A's  proposal  were  unmistakable,  as  if 
it  were  made  in  writing,  and  B's  answer  was  an  unequivocal 
and  unconditional  acceptance,  B  would  be  bound;  however 
clearly  he  might  afterwards  make  it  appear  that  he  was  think- 
ing  of  a  different  vessel.  For  the  rule  of  law  is  general  that, 
whatever  a  man's  real  intention  may  be,  if  he  manifests  an  in- 
tention to  another  party,  so  as  to  induce  that  other  party  to 
act  upon  it,  he  will  be  estopped  from  denying  that  the  inten- 
tion as  manifested  was  his  real  intention."  • 

§  846.  .  So  Blackburn,  J.,  in  a  leading  case,*  where  a 

quantity  of  oats  had  been  sold  which  the  buyer  believed  were 
old  oats,  but  which  in  fact  were  new,  said :  "  In  this  case  I 

1  Benjamin  on  Sale  (6th  Am.  ecL),  ToU  v.  South  Eastern  Ry.  Ca,  13  a 

g  417.  R  (N.  &)  75;  In  re  Bahia  &  S.  F.  Ry. 

>  Citing  Raffles  v.  Wichelhaus,  3  H.  Ca»  T^  R  8  Q.  R  584;  Carr  v.  London, 

&  C.  906.  etc.  Ry.  Ca,  L.  R  10  C.  R  807,  per 

s  Citing  per  Lord  Wensleydale  in  Brett<,  J.,  at  p.  316. 
Freeman  v.  Cooke,  3  Ex.  654;  Doe  v.        <  Smith  v.  Hughes  (1871X  Li  R  6 

Oliver,  and  cases  collected  in  notes  Q.  B.  597.    In  this  case  it  appeared 

to  it  3  Sm.  L.  C.  803  (ed.  1887);  Com-  that  plaintiff,  having  oats  to  sell,  of- 

ish  V.  Abington,  4  H.  &  N.  549;  Alex-  fered  them  by  sample  to  the  defend- 

ander  y.  Worman,  6  H.  &  N.  100;  Van  ant  through  his  manager.    There 
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agree  that  on  the  sale  of  a  specific  article,  unless  there  be  a 
warranty  making  it  part  of  the  bargain  that  it  possesses  some 
particular  quality,  the  purchaser  must  take  the  article  he  has 
bought  though  it  does  not  possess  that  quality.''  And  Cock- 
burn,  0.  J.,  in  the  same  case,  said :  **  I  take  the  true  rule  to  be, 
that  where  a  specific  article  is  offered  for  sale  without  express 
warranty,  or  without  circumstances  from  which  the  law  will 
imply  a  warranty  —  as  where,  for  instance,  an  article  is  ordered 
for  a  specific  purpose, —  and  the  buyer  has  full  opportunity  of 
inspecting  and  forming  his  own  judgment,  if  he  chooses  to  act 
on  his  own  judgment,  the  rule  caveat  emptor  applies.  If  he  gets 
the  article  he  contracted  to  buy,  and  that  article  corresponds 
with  what  it  was  sold  as,  he  gets  all  he  is  entitled  to,  and  is  bound 
by  the  contract.  Here  the  defendant  agreed  to  buy  a  specific 
parcel  of  oats.  The  oats  were  what  they  were  sold  as,  namely, 
good  oats  according  to  the  sample.  The  buyer  persuaded  him- 
self they  were  old  oats,  when  they  were  not  so ;  but  the  seller 
neither  said  nor  did  anything  to  contribute  to  his  deception. 
He  has  himself  to  blame.  The  question  is  not  what  a  man  of 
scrupulous  morality  or  nice  honor  would  do  under  such  circum- 
stances. The  case  of  the  purchase  of  an  estate  in  which  there 
is  a  mine  under  the  surface,  but  the  fact  is  unknown  to  the 
seller,  is  one  in  which  a  man  of  tender  conscience  or  high 
honor  would  be  unwilling  to  take  advantage  of  the  ignorance 
of  the  seller;  but  there  can  be  no  doubt  that  the  contract  for 
the  sale  of  the  estate  would  be  binding." 

was  a  bargain  made  for  them  and  testimony  was  that  he  was  a  horse 

one  lot  of  the  oats  was  sent  to  de-  trainer  and  never  bought  new  oats 

fendant,    who    afterwards    desired  if  he  could  get  old  ones;  that  plain t- 

them  taken  back  and  refused  to  re-  iff  said  the  oats  were  old  ones,  and 

ceive  more  on  the  ground  that  he  that  he,  defendant,  supposed  them 

supposed  he  was  buying  old  oats,  to  be  old.    "On  cross-examination, 

while  these  were  new.    The  action  witness  hesitated  and  contradicted 

was  for  the  price  of  those  sent  and  himself  somewhat  as  to  whether  the 

damages  for    not    taking   the   re-  word  *  old' was  used  at  the  time  of 

mainder.  Plaintiff 's  evidence  was  to  making  the  contract"    There  was 

the  effect  that  the  question  as  to  the  also  evidence  that  the  price  paid  was 

age  jof  the  oats  was  not  raised  and  very  high  for  new  oats,  but  also  that 

that  he  did  not  know  that  defendant  oats  were  then  very  scarce, 
never  bought  new  oats.  Defendant's 
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§  847.  2.  Mistake  of  bnyer  as  to  quality^  seller  know- 
ing of  that  mistake. —  And  so  thoagh  the  seller  knows  that  the 
buyer  is  mistaken  as  to  the  quality,  the  buyer  is  still  bound  if 
the  seller  has  done  nothing  to  deceive  him.  The  seller  is  not 
bound  to  prevent  the  buyer  from  deceiving  himself.  Thus  in 
the  case  referred  to  in  the  last  section,'  Blackburn,  J.,  continues : 
^^  And  I  agree  that  even  if  the  vendor  was  aware  that  the  pur- 
chaser thought  the  article  possessed  that  quality  [age],  and 
would  not  have  entered  into  the  contract  unless  he  had  so 
thought,  still  the  purchaser  is  bound,  unless  the  vendor  was 
guilty  of  some  fraud  or  deceit  upon  him,  and  that  a  mere  ab- 
stinence from  disabusing  the  purchaser  of  that  impression  is  not 
fraud  or  deceit;  for  whatever  may  be  the  case  in  a  court  of 
morals,  there  is  no  legal  obligation  on  the  vendor  to  inform 
the  purchaser  that  he  is  under  a  mistake,  not  induced  by  the 
act  of  the  vendor."  And  Cockburn,  0.  J.,  said:  "Suppose  a 
person  to  buy  a  horse  without  a  warranty,  believing  him  to  be 
sound,  could  it  be  contended  that  it  would  be  open  to  him  to 
say  that,  as  he  had  intended  to  buy  a  sound  horse,  and  the  seller 
to  sell  an  unsound  one,  the  contract  was  void,  because  the  seller 
must  have  known  from  the  price  the  buyer  was  Mrilling  to  give, 
or  from  his  general  habits  as  a  buyer  of  horses,  that  he  thought 
the  horse  was  sound?" 

§  848. 3.  Mistake  of  bnyer  ajs  to  the  quality  promised^ 

seller  not  knowing  of  that  mistake. —  If  the  parties  are  bound, 
as  has  been  seen  in  the  last  section,  where  one  was  mistaken  as 
to  the  quality  and  the  other  knew  of  that  mistake  but  did  noth- 
ing to  cause  it,  then  a  fortiori  must  they  be  bound  where  one 
party  is  mistaken  as  to  the  quality  promised,  but  the  other  is 
ignorant  of  the  mistake.  This  is  not  a  case  of  mutual  mistake 
or  of  mistake  as  to  the  subject-matter,  but  a  mistake  as  to  the 
quality  or  attributes  of  an  agreed  chattel.  In  the  case  cited  in 
the  preceding  sections,'  Hannen,  J.,  said :  "  It  is  essential  to  the 
creation  of  a  contract  that  both  parties  should  agree  to  the 
same  thing  in  the  same  sense.    Thus,  if  two  persons  enter  into 

1  Smith  V.  Hughes  (1871),  L.  R.  6  Q.  K  597.       >  Smith  t.  HugheSi  supra. 
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an  apparent  contract  concerning  a  particular  person  or  ship, 
and  it  turns  out  that  each  of  them,  misled  by  a  similarity  of 
name,  had  a  different  person  or  ship  in  his  mind,  no  contract 
would  exist  between  them.^  But  one  of  the  parties  to  an  ap- 
parent contract  may,  by  his  own  fault,  be  precluded  from  set- 
ting up  that  he  had  entered  into  it  in  a  different  sense  to  that 
in  which  it  was  understood  by  the  other  party.  Thus  in  the 
case  of  a  sale  by  sample,  where  the  vendor,  by  mistake,  exhib- 
ited a  wrong  sample,  it  was  held  that  the  contract  was  not 
avoided  by  this  error  of  the  vendor." ' 

§  849. 4t.  Mistake  of  one  party  as  to  quality  promised 

by  the  other^  known  to  the  latter. —  ^'  But  if  in  the  last  men- 
tioned case,"  continues  Hannen,  J.,  in  the  opinion  quoted  from 
in  the  preceding  section,'  "  the  purchaser,  in  the  course  of  the 
negotiations  preliminary  to  the  contract,  had  discovered  that 
the  vendor  was  under  a  misapprehension  as  to  the  sample  he 
was  offering,  the  vendor  would  have  been  entitled  to  show  that 
he  had  not  intended  to  enter  into  the  contract  by  which  the 
purchaser  sought  to  bind  him.  The  rule  of  law  applicable  to 
such  a  case  is  a  corollary  from  the  rule  of  morality  cited  from 
Paley*  that  a  promise  is  to  be  performed  *in  that  sense  in 
which  the  promisor  apprehended,  at  the  time,  the  promisee 
received  it,'  and  may  be  thus  expressed:  'The  promisor  is  not 
bound  to  f ulfiU  a  promise  in  a  sense  in  which  the  promisee  knew 
at  the  time  the  promisor  did  not  intend  it.'  And  in  consider- 
ing the  question,  in  what  sense  a  promisee  is  entitled  to  enforce 
a  promise,  it  matters  not  in  what  way  the  knowledge  of  the 
meaning  in  which  the  promisor  made  it  is  brought  to  the  mind 
of  the  promisee,  whether  by  express  words,  or  by  conduct,  or 
previous  dealings,  or  other  circumstances.  If  by  any  means 
he  knows  that  there  was  no  real  agreement  between  him  and 
the  promisor,  he  is  not  entitled  to  insist  that  the  promise  shall 

1  Citliig  RafiQes  ▼.  Wichelhaus,  2  H.       ^  Smith  y.  Hughes,  supra, 
&  C.  90a  <  Paley,  Moral  and  Political  PhiloB- 

>  Citing  Scott  ▼.  Littledale,  8  R  &    ophy,  book  III,  ch.  Y. 
B.  815. 
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be  f  atfiiled  in  a  sense  to  which  the  mind  of  the  promisor  did 
not  assent." 

§  860.  •^— .  Proceeding  thereupon  to  apply  this  rule  to  the. 
oats  case  under  consideration,  he  continued :  ^^  If ,  therefore,  in 
the  present  case,  the  plaintiff  knew  that  the  defendant,  in  deal- 
ing with  him  for  oats,  did  so  on  the  assumption  that  the  plaintiff 
was  contracting  to  sell  him  old  oats,  he  was  aware  that  the 
defendant  apprehended  the  contract  in  a  different  sense  to  that 
in  which  he  meant  it,  and  he  is  thereby  deprived  of  the  right 
to  insist  that  the  defendant  shall  be  bound  by  that  which  was 
only  the  apparent  and  not  the  real  bargain."  . 

§861.  Farther  as  to  mistake  of  quality. —  Sir  Frederick 
Follpck,  in  his  work  on  Contracts,^  states  the  question  now 
under  consideration  in  this  way:  '' Suppose  A  and  B  are  the 
contracting  parties;  and  let  us  denote  by  X  a  fact  or  state  of 
facts  materially  connected  with  the  subject-matter  of  the  con- 
tract, which  is  supposed  by  A  to  exist,  but  which  in  truth  does 
not  exist,  and  is  known  by  £  not  to  exist.  Then  we  have  to 
ask  these  questions: 

'^  1.  Does  A  intend  to  contract  only  on  the  supposition  that 
X  exists  ?  which  may  be  put  in  another  way,  thus :  If  A's  at- 
tention were  called  to  the  possibility  of  his  belief  in  the  exist- 
ence of  X  being  erroneous,  would  he  require  the  contract  to  be 
made  conditional  on  the  existence  of  X  ? 

^^  2.  If  so,  does  B  know  that  A  supposes  X  to  exist  ? 

^^  3.  If  B  knows  this,  does  be  also  know  that  A  intends  to 
contract  only  on  that  supposition  ? 

§  852.  .  "  If  the  answer  to  any  one  of  these  questions 

is  in  the  negative,"  he  continues,  '^  it  seems  there  is  no  binding 
contract.  But  it  is  to  be  observed  that  a  negative  answer  to 
the  second  question  will  generally  require  strong  evidence  to 
establish  it,  and  that,  if  this  question  be  answered  in  the  afSrm- 
ative,  an  affirmative  answer  to  the  third  question  will  often 
follow  by  an  almost  irresistible  inference.    ...    If  the  ques- 

Pollock  on  Contracts  (2d  Eng.  ed.),  *429. 
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tions  above  stated  be  all  answered  ia  the  affirmative,  either  by 
positive  proof  or  by  probable  and  uncontradicted  presumption 
from  the  circumstances,  then  it  may  be  considered  either  that 
the  case  becomes  one  of  fraud,  or  at  least  that  the  party  who 
knew  the  true  state  of  the  facts,  and  also  knew  the  other  party's 
intention  to  contract  only  with  reference  to  a  supposed  differ- 
ent state  of  facts,  is  precluded  from  denying  that  he  under- 
stood the  contract  in  the  same  sense  as  that  other,  namely,  as 
conditional  on  the  existence  of  the  supposed  state  of  facts." 

§  853.  — -  Same  rale  applies  In  equity. —  The  rule  of  the 
last  section  applies  also  in  equity.  Thus  where,  in  preparing 
a  lease,  the  lessor  by  mistake  inserted  a  less  sum  as  rent  than 
that  previously  agreed  upon,  and  the  lessee  signed  and  accepted 
the  lease  with  knowledge,  as  the  court  found,  that  the  lessor 
was  laboring  under  the  mistaken  idea  that  the  true  amount 
was  inserted,  it  was  held  that  the  lessor  was  not  bound.^  Said 
Sir  John  Eomilly,  M.  K :  "  It  was  certainly  not  a  mistake 
committed  by  her  [the  lessee],  and  thereupon  it  is  argued  that 
there  must  be  an  end  of  the  case,  for  that,  to  enable  this  court 
to  interfere  to  rectify  a  mistake,  the  mistake  must  be  mutual. 
But  though,  as  a  general  rule,  this  is  correct,  it  does  not  apply 
to  every  case.  The  court  will,  I  apprehend,  interfere  in  cases 
of  mistake,  where  one  party  to  the  trcmsaction^  heing  at  the  time 
cognizaM  of  the  fact  of  the  error ^  seeks  to  take  advantage  of  itJ*^ 

§  854.  ElBTeet  of  tlie  mistake. —  The  effect  of  the  mistake, 
where  it  has  any  effect  at  all,  is  to  avoid  the  contract,  at  the 
option  of  the  mistaken  party,  for  he  may  abide  by  it  if  he  so 
elects.  If  he  seeks  to  repudiate  it,  he  has  at  law  two  remedies. 
If  it  be  executory,  he  may  refuse  performance  upon  the  ground 
of  the  mistake;  if  it  be  executed,  he  may,  upon  putting  the 
other  party  in  statu  quo  —  a  subject  to  be  considered  in  a  fol- 
lowing chapter,' —  have  restitution  of  what  he  has  parted  with.' 

1  Garrard    v.  Frankel    (1862),   80       » See  KeUy  v.  Solari  (1841),  9  M.  & 
Beav.  445.  W.  64 

2  See  1708^,  §914 
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In  equity  he  may  resist  specific  performance,  or  may  proceed 
to  bare  the  contract  set  aside.^ 

iln  Webster  t.  Cecil  (1861X  80  price  than  he  intended,  of  whioh  the 
Beay.  Oa»  specific  x)erformance  of  a  other  party  must  have  been  aware» 
contract  for  the  sale  of  land  was  re-  and  the  vendor  promptly  repudiated 
fused  where  the  vendor,  by  mistake  the  agreement  npon  diaoovering  the 
in  addition,  had  inserted  a  smaller   mistake, 
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S  855i  What  here  meant  by  misrep- 
resentation. 

856,897.  How  misrepresentation  to 
be  distinguished  from  fraud. 

858L  How  representation  to  be  dis- 
tinguished from  a  term  of 
the  contract. 

859, 860. Illustrations. 


8  86L 


—  Importance  of  distinc- 
tion. 

862.  Question  for  the  jury. 

868w  Effect  of  innocent  misrepre- 
sentation. 

864.  Innocent  misrepresentation 
rendered  fraudulent  by 
knowingly  retaining  its 
fruits. 


§  856.  What  meant  by  misrepresentation. — The  term  ^^mis- 
representation ''  is  used  in  a  variety  of  senses.  To  the  popular, 
and  to  some  extent  to  the  legal,  mind,  it  seems  necessary  to 
convey  the  idea  of  fraud,  and,  as  will  be  seen  in  the  following 
chapter,  many  misrepresentations  are  fraudulent,  but  all  are  not 
necessarily  so.  A  misrepresentation  is  an  untrue  representa- 
tion, and  an  untrue  representation  may  be  made  in  perfect  in- 
nocence of  a  fraudulent  intent,  and  with  a  firm  belief  at  the 
time  that  th^  representation  is  true.  To  make  a  representation 
known  to  be  ujutrue  may  be  fraud  though  it  was  made  in  good 
faith; ^  and  to  make  a  representation  as  true  when  the  maker 
does  not  know  whether  it  is  true  or  not  may  be  fraud ;  *  but 
the  case  now  to  be  considered  is  that  in  which  a  person,  who 
has  no  intention  to  deceive,  makes  a  representation  which  he 
then  believes  to  be  true  but  which  subsequently  proves  to  be 
untrue. 

§  856.  How  misrepresentation  to  be  distingoished  from 
fraud.  —  "  The  practical  test  of  fraud  as  opposed  to  misrepre- 
sentation," says  Sir  W.  R.  Anson  in  his  work  on  Contract,'  "  is 


1  See  po</,  §  874  et  seq. 
3Seei)09^,ggS7i-87& 


'  Anson  on  Contract  (7th  ecL),  148» 


707 


§  856.]  LAW  OF  8AXB.  [bOOK   IIL 

that  one  does,  and  the  other  does  not,  give  rise  to  an  action  ex 
delicto.  Fraud  is  a  wrong  and  may  be  treated  as  such,  besides 
being  a  vitiating  element  in  contract.  Misrepresentation  may 
invalidate  a  contract,  but  will  not  give  rise  to  an  action  ex  de- 
licto^ the  action:  of  deceit.*    .     .    . 

^^  Knowledge  that  a  statement  is  false  may  not  be  inconsist- 
ent with  honesty  of  motive  in  making  it;  on  the  other  hand, 
there  may  be  no  clear  knowledge  that  the  statement  made  is 
false,  but  a  dishonest,  or  at  any  rate  self-seeking,  motive  for 
wishing  that  it  should  be  believed  by  the  party  to  whom  it  is 
made."  * 

iMr.  Anson  here  quotes  from  the  honored  at  maturity,  and  an  indorsee, 
opinion  of  Cotton,  L.  J.,  in  Arkwright  who  had  given  value  for  the  biU  on 
v.  Newbold,  17  Ch.  D.  820,  as  follows:  the  strength  of  Walter's  representa- 
"  It  must  be  borne  in  mind  that  in  an  tion,  brought  against  him  an  action 
action  for  setting  aside  a  contract  of  deceit  He  was  held  liable,  and 
which  has  been  obtained  by  misrep-  Lord  Tenterden,  in  giving  judgment, 
resentation  the  plaintiff  may  suo-  said:  *If  the  defendant,  when  he 
ceed,  though  the  misrepresentation  wrote  the  acceptance,  and  thereby, 
was  innocent;  but  in  an  action  of  in  substance,  represented  that  he  had 
deceit  the  representation  to  found  authority  from  the  drawee  to  make 
the  action  must  not  be  innocent,  that  it,  knew  that  he  had  no  such  author- 
is  to  say,  it  must  be  made  either  with  ity  (and  upon  the  evidence  there  can 
a  knowledge  of  its  being  false  or  be  no  doubt  that  he  did),  the  repre- 
with  a  reckless  disregard  as  to  sentation  \^  as  untrue  to  his  know]- 
whether  it  is  or  is  not  trua"  edge,  and  we  tliink  that  an  action 

3  Mr.  Anson  here  quotes  from  Tin-  will  lie  against  him  for  the  damage 
dal,  C.  J.,  in  Foster  v.  Charles,  7  sustained  in  consequence^'  It  will 
Bing.  107:  *'It  is  fraud  in  law  if  a  be  observed  that  in  this  case  there 
party  make  representations  which  he  was  a  representation  of  facts  known 
knows  to  be  false  and  injury  ensues,  to  be  false;  that  the  knowledge  of 
although  the  motives  from  which  the  the  untruth  of  the  statement  was  the 
representations  proceeded  may  not  ground  of  the  decision;  it  is,  there- 
have  been  bad."  And  continues:  "  In  fore,  clearly  distinguishable  from  a 
Polhill  T.  Walter,  3  R  &  A.  114,  class  of  cases  in  which  it  lias  been 
Walter  accepted  a  bill  of  exchange  held,  after  some  conflict  of  judicial 
drawn  on  another  person;  he  repre-  opinion,  that  a  false  representation 
sented  himself  to  have  authority  believed  to  be  true  by  the  party 
from  that  other  to  accept  the  bill,  making  it  will  not  give  rise  to  the 
honestly  believing  that  the  accept-  action  of  deceit,"  citing  Derry  v. 
ance  would  be  sanctioned,  and  the  Peek,  14  App,  Cas.  837. 
bill  paid  by  the  person  for  whom  he  "  Representations  made  for  an  hon- 
professed  to  act    The  bill  was  dis-  est  purpose,  and  with  fair  reason 
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§  867.  .  "  It  is  not  necessary  to  constitute  fraud,"  he 

continues,  "  that  there  should  be  a  clear  knowledge  that  the 
statement  made  is  false.  But  statements  which  are  intended 
to  be  acted  upon,  if  made  recklessly  and  with  no  reasonable 
ground  of  belief,  may  furnish  such  evidence  of  dishonest  mo- 
tive as  to  bring  their  maker  within  the  remedies  appropriate 
to  f  raud.^    ... 

"  And  so  neither  the  intent  to  defraud  nor  deliberate  asser- 
tion of  untruth  are  necessary  elements  in  fraud.  And  the  best 
distinction  which  we  can  make  between  misrepresentation  and 
fraud  is  that  the  former  is  a  misstatement  of  facts  not  known 
to  be  false,  or  a  non-disclosure  of  facts  not  intended  to  deceive ; 
while  the  latter  consists  in  representations  known  to  be  false, 
or  made  with  no  real  belief  in  their  truth  or  falsehood,  and 
entitles  the  original  party  to  the  action  of  deceit." 

§  858.  How  representation  to  be  distingnished  from  a  term 
of  tbe  contract. —  The  misrepresentation  which  may  be  thought 
to  affect  the  contract  may  have  been  made  under  any  of  a  va- 
riety of  circumstances  or  at  any  of  a  variety  of  times.  The 
most  important  distinction  is  whether  the  representation  is  or 
is  not  a  part  of  the  contract.  For,  1.  A  representation  may  be 
made  prior  to  the  making  of  a  contract  and  not  as  any  part  of 
that  contract,  but  rather  as  an  inducement  to  the  making  of  it; 
or,  2.  The  representation,  whether  made  prior  to  or  contem- 
poraneously with  the  making  of  the  contract,  may  have  been 
intended  by  the  parties  to  be  a  term  of  the  contract  and  to  con- 
stitute a  part  of  it. 

for  believing  them  to  be  true,  are  issue  a  prospectus  setting  forth  the 

not  fraudulent,  although  it  may  turn  advantages  of  an  undertaking  into 

out  that  they  were  not  true."  Lewark  the   circumstances   of  which   they 

V.  Carter  (1888),  117  Ind.  206, 20  N.  E.  have  not  troubled  themselves  to  in- 

R 119, 10  Am.  St  R.  40,  citing  Furnas  quire,  intending  to  induce  those  who 

V.  Friday,  102  Ind.  129, 1  N.  K  R.  296;  read  the  prospectus  to  incur  liabil- 

Watson  Ck)al,  etc.  Ca  v.  Casteel,  68  ities  in  respect  of  the  undertaking, 

Ind.  476.  they  commit  a  fraud  if  the  state- 

^Mr.  Anson  here  refers  to  Reese  ments  contained  in  the  prospectus 

River  Mining  Co.  v.  Smith,  L.  R  4  turn  out  to  be  untrue;  they  repre- 

fi.  Lb  64,  saying:  **  Where  directors  sent  themselves  to  have   a   belief 
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* 

§  859. Illustrations. —  For  example:  A  saya  to  B  one 

day,  ^^  I  have  a  fine,  sound  horse  for  sale.  Come  around  to  my 
stable  some  time  and  look  at  if  On  a  later  day  B  goes  to  A'a 
stable,  examines  the  horse  and  buys  it,  without  any  reference 
to  the  previous  conversation  and  without  any  further  statement 
whatever  as  to  the  soundness  of  the  horse.  A,  in  good  faith, 
believed  the  horse  to  be  sound,  but  it  proves  to  have  been,  in 
fact,  unsound  at  and  since  the  first  conversation.  Has  B  any 
remedy  against  A?  The  answer  may  be  suggested  by  reference 
to  a  case  in  Minnesota.^  The  action  was  upon  an  alleged  war* 
ranty  by  the  defendant  on  the  sale  of  a  span  of  horses  to  the 
plaintiff.  The  plaintiff  alleged  ^Hhat  at  the  time  of  such  pur- 
chase, and  before  the  same  was  made,  one  of  the  said  horses 
was  affected  with  what  defendant  said  was  a  cold,  which  caused 
said  horse  to  discharge  at  the  nose;  tJiat  hefore  thh  plaintiff 
houghb  said  Korse  the  defendant  told  him,  the  plaintiff,  that 
nothing  ailed  said  horse  but  a  cold,  and  that  it  was  only  such 
cold  that  caused  the  said  horse  to  discharge  from  the  nose  as 
aforesaid."  Plaintiff  also  alleged  that  he  relied  upon  such  state- 
ment and  was  thereby  led  to  purchase  the  horses,  and  that  the 
horse  in  question,  in  fact,  then  had  the  glanders,  from  which 
he  afterwards  died. 

§  860. .  In  speaking  of  the  sufficiency  of  this  evidence 

the  court  said:  ^^  It  is  not  only  not  such  that,  if  submitted  to  a 
jury  without  any  other  evidence,  they  would  be  bound  to  find 
a  contract  of  warranty,  but  it  is  such  that  a  jury  could  not^ 
from  it,  find  such  a  contract;  for  it  does  not  appear  under 
what  circumstances,  nor,  except  that  it  was  before  the  sale,  at 
what  time  defendant  told  plaintiff  what  is  stated  in  the  com- 
plaint. It  is  not  stated  that  it  was  during  the  negotiations  for 
the  sale,  or  in  any  way  connected  with  them,  or  with  a  view 
to  a  sale,  or  to  induce  the  plaintiff  to  buy.    Kone  of  the  cir- 

which  they  know  they  do  not  po9-  Minn.  888, 10  N.  W.  R.  416;  Hopkins 
8e8&"  V.  Tanqueray  (1854),  15  Com.  R  180 

1  Zimmerman  y.  Morrow  (1881X  28  80  Eng.  Com.  L.  129,  and  the  disoua- 
Minn.  867, 10  N.  W.  R  139.  See  also  sions  in  the  chapter  on  Warranty^ 
Torkelson   v.   Jorgenson   (1881),  28   jpo»«,  g§  1224  ef  se^. 
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cumstances  under  which  the  words  were  spoken  are  stated  so 
that  it  may  be  known  whether  they  were  intended  and  were 
understood  as  merely  expressing  an  opinion,,  or  as  indicating 
that  the  defendant  undertook  or  contracted  that  the  horse  had 
nothing  more  than  a  cold.  The  fact  alleged,  that  plaintiff  was 
led  to  purchase  the  horses  by  the  representation,  does  not  alter 
the  case ;  for,  there  being  no  fraud,  he  had  no  right  to  rely 
upon  it  in  making  the  purchase,  unless  it  was  made  in  such  a 
manner  and  under  such  circumstances  as  gave  him  a  right  to 
understand  that  defendant  intended  to  be  bound  by  it  as  a 
part  of  the  contract  of  sale." 

.  §  861. Importance  of  distinction. —  To  distinguish  be- 
tween those  representations  which  are  and  those  which  are  not 
terms  of  the  contract  is  a  matter  of  importance,  because,  as  has 
been  clearly  pointed  out  both  by  Sir  Frederick  Pollock  *  and  Sir 
W.  R.  Anson'  in  their  respective  works  on  Contract,  it  must 
be  borne  in  mind,  "  first,  that  a  representation  which  is  em- 
bodied in  a  contract  ceases  to  be  a  representation  and  becomes 
a  promise  that  a  certain  thing  is  or  shall  be;  and  next,  that, 
unless  a  representation  is  so  embodied,  it  cannot  of  itself  con- 
fer any  right  of  action  with  a  view  to  its  realization." 

If  the  representation  be  found  to  be  a  term  of  the  contract, 
"  it  receives  the  name  of  a  condition '  or  a  warranty,*  and  its 
untruth  does  not  affect  the  formation  of  the  contract,  but  op- 
erates to  disoKa/rge  the  injured  party  from  his  obligation,  or 
gives  him  a  right  of  action  ex  contractu  for  loss  sustained  by 
the  untruth  of  a  statement  which  is  regarded  in  the  light  of  a 
promise."  • 

1  Pollock  on  Contract  (4th  ed.),  480  that  Behn's  ship,  then  in  the  port  of 

et  fteq.  Amsterdam,  should  proceed  to  New- 

^  Anson  on  Contract  (7th  ed.),  146b  port  for  a  cargo  of  coaL    At  the  time 

'As  to  this,  aeepoat,  §  1218.  of  the  contract  the  ship  was  not  at 

^  As  to  this,  see  post,  §  1281.  Amsterdam,  and  did  not  arrive  there 

*  Anson  on  Contract,  ubi  auprtu  imtil  four  days  later.     When  she 

This  question  was  fully  discussed  reached  Newport, Bumess  repudiated 

in  the  leading  case  of  Behn  v.  Bur-,  the  contract,  and  the  question  was 

ness  (1863),  1  R  &  a  877,  3  id.  751,  whether  the  words  now  in  tlie  port 

where  a  charter  was  entered  into  of  Amsterdam  amounted  to  a  condi- 
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§  862. Question  for  tlie  jury. — Whether  the  assertioa 

made  was,  under  the  circumstances,  a  mere  representation,  or 
was  designed  to  be  a  term  of  the  contract  and  thus  to  consti- 

• 

tion  the  breach  of  which  gave  him  obvious  that  the  contraot  would  on 
a  right  to  repudiate  the  contract  or  that  ground  be  voidabla 
only  gave  him  a  right  of  action  after  ''The  representations  are  not  usa- 
he  had  performed  the  contract  It  ally  contained  in  the  written  instru- 
was  held  that  the  former  was  the  ment  of  contract,  yet  they  sometimes 
true  construction.  Said  Williams,  J. :  are.  But  it  is  plain  that  their  inser- 
"  Properly  speaking,  a  representation  tion  therein  cannot  alter  their  nat- 
is  a  statement  or  assertion,  made  by  ure.  A  question,  however,  may  arise, 
one  party  to  the  other,  before  or  at  whether  a  descriptive  statement  in 
thetimeof  thecoDtract,ofsomemat-  the  written  instrument  is  a  mere 
ter  or  circumstance  relating  to  it  representation,  or  whether  it  is  a 
Though  it  is  sometimes  contained  in  substantive  part  of  the  contract, 
the  written  instrument,  it  is  not  an  This  is  a  question  of  construction 
integral  part  of  the  contract;  and  which  the  court,  and  not  the  jury, 
consequently  the  contract  is  not  must  determine^  If  the  court  should 
broken  though  the  representation  come  to  the  conclusion  that  such  a 
proves  to  be  untrue;  nor  (with  the  statement  by  one  party  was  intended 
exception  of  the  case  of  policies  of  to  be  a  substantive  part  of  his  con- 
insurance,  at  all  events  marine  pol-  tract,  and  not  a  mere  representa- 
icies,  which  stand  on  a  peculiar  tion,  the  often  discussed  question 
anomalous  footing)  is  such  untruth  may,  of  course,  be  raised,  whether 
any  cause  of  action,  nor  has  it  any  this  part  of  the  contract  is  a  con- 
efficacy  whatever,  unless  the  repre-  dition  precedent,  or  only  an  inde- 
sentation  was  made  fraudulently,  pendent  agreement,  a  breach  of 
either  by  reason  of  its  being  made  which  will  not  justify  a  repudiation 
with  a  knowledge  of  its  untruth,  or  of  the  contract,  but  will  only  be  a 
by  reason  of  its  being  made  dishon-  cause  of  action  for  a  compensation 
estly,   with    a    reckless    ignorance  in  damages. 

whether  it  was  true  or  untrua  (See  "In  the  construction  of  charter- 
Elliott  V.  Von  Glehn,  13  Q.  R  632;  parties,  this  question  has  often  been 
Wheelton  v.  Hardisty,  8  E.  &  K  232.)  raised  with  reference  to  stipulations 
**  If  this  be  so,  it  is  difficult  to  un-  that  some  future  thing  shall  be  done 
derstand  the  distinction  which  is  to  or  shall  happen,  and  has  given  rise 
be  found  in  some  of  the  treatises,  to  many  nice  distinctiona  Thus  a 
and  is  in  some  degree  perhaps  sane-  statement  that  a  vessel  is  to  sail,  or 
tioned  by  judicial  authority  (see  be  ready  to  receive  a  cargo,  on  or  be- 
Barker  v.  Windle,  6  K  &  R  675, 680),  fore  a  given  day,  has  been  held  to  be 
that  a  representation,  if  it  differs  a  condition  (see  Glaholm  v.  Hays,  3 
from  the  truth  to  an  unreasonable  M.  &  G.  257;  Oliver  v.  Fielden,  4 
extent,  may  affect  the  validity  of  the  Ezch.  185;  Croockewit  v.  Fletcher,  1 
oontract  Where,  indeed,  the  misrep-  H.  &  N.  893;  Seeger  v.  Duthie,  8  G.  R, 
resentation  is  so  gross  as  to  amount  N.  S.,  45),  while  a  stipulation  that  she 
to  sufficient  evidence  of  fraua,  it  is  shall  sail  with  all  convenient  speed, 
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tate  a  condition  or  a  warranty,  is,  where  the  facts  are  in  dis- 
pate,  a  question  for  the  jury.^ 

§  863.  Effect  of  innocent  misrepresentation. — The  rule  re- 
specting such  misrepresentations  as  are  being  here  considered 
has  been  said  to  be  that  a  misrepresentation,  not  fraudulent  and 

or  within  a  reasonable  time*  has  been  has  been  sold,  with  a  warranty  of 
held  to  be  only  an  agreements  (See  its  quality,  under  such  circumstances 
Tarrabochia  t.  Hickie,  1 H.  &  N.  188;  that  the  property  passes  by  the  sale, 
Dimech  v.  Corlett,  12  Moa  P.  G.  G.  the  vendee  having  been  thus  bene- 
199;  Clipsham  t.  Yerfgie,  5  Q.  R  265.)  fited  by  the  partial  execution  of  the 
But  with  respect  to  statements  in  a  contract*  and  become  the  proprietor 
contract  descriptive  of  the  subject-  of  the  thing  sold,  cannot  treat  the 
matter  of  it»  or  of  some  material  in-  failure  of  the  warranty  as  a  condi- 
cident  thereof,  the  true  doctrine,  tion  broken,  unless  there  is  a  special 
established  by  principle  as  well  as  stipulation  to  that  effect  in  the  con- 
authority,  appears  to  be.  generaUy  tract  (see  Bannerman  v.  White,  10 
speaking,  that  if  such  descriptive  C  R,  N.  8.,  844);  but  must  have  re- 
statement was  intended  to  be  a  sub-  course  to  an  action  for  damages  in 
stantive  part  of  the  contract,  it  is  to  respect  of  the  breach  of  warranty, 
be  regarded  as  a  warranty,  that  is  to  But  in  cases  where  the  thing  sold  is 
say,  a  condition  on  the  failure  or  not  specific,  and  the  property  has 
non-performance  of  which  the  other  not  passed  by  the  sale,  the  vendee 
I)arty  may,  if  he  is  so  minded,  re-  may  refuse  to  receive  the  thing  prof- 
pudiate  the  contract  in  toto,  and  so  fered  to  him  in  performance  of  the 
be  relieved  from  performing  his  part  contract,  on  the  ground  that  it  does 
of  it,  provided  it  has  not  been  par-  not  correspond  with  the  descriptive 
tially  executed  in  his  favor.  If,  in-  statement,  or,  in  other  words,  that 
deed,  he  has  received  the  whole  or  the  condition  expressed  in  the  con- 
any  substantial  i>art  of  the  consid-  tract  has  not  been  performed.  Still 
eration  for  the  promise  on  his  part,  if  he  receives  the  thing  sold,  and  has 
the  warranty  loses  the  character  of  the  enjoyment  of  it,  he  cannot  after- 
a  condition,  or  to  speak  perhaps  more  wards  treat  the  descriptive  state- 
properly,  ceases  to  be  available  as  a  ment  as  a  condition,  but  only  as  an 
condition,  and  becomes  a  warranty  in  agreement,  for  a  breach  of  which 
the  narrower  sense  of  the  word,  viz.,  he  may  bring  an  action  to  recover 
a  stipulation  by  way  of  agreement,  damages." 

for  the  breach  of  which  a  compensa-       ^  Kinley   v.   Fitzpatrick   (1839),  4 

tion  must  be  sought  in  damages  (see  How.  (Miss.)  59,  34  Am.  Dec.  108; 

EUen  V.  Topp,6  Exch.  424-441 ;  Graves  MorriU  v.  Wallace  (1837),  9  N.  a  111 ; 

V.  Legg,  9  Exch.  709-716,  adopting  Baum  v.  Stevens  (1842),  2  Ired.  (N.  C.) 

the  observations  of  Serjt.  Williams  411;  Foggart  v.  Blackweller  (1844),  4 

on  the  case  of  Boone  v.  Eyre,  1  H.  Ired.  238;   House  v.  Fort  (1837),  4 

BL  278,  in  note  a  in  1  Saund.  320c2  (6th  Blackf.  (Ind.)  293;  Bradford  v.  Bush 

ed.);  EUiott  v.  Yon  Glehn,  13  Q.  B.  (1846),  10  Ala.  386. 
^2).  Accordingly,  if  a  specific  thing 
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not  a  term  of  the  contract,  or  (except  in  certain  cases  not  here 
material,  sometimes  designated  contracts  uherrinim  fidei)  ^  an 
innocent  concealment  of  the  trath,  is  not,  at  law,  a  ground  for 
the  avoidance  of  the  contract,  nor  does  it  give  rise  to  an  action 
for  damages,^  though  there  is,  on  the  part  of  the  common-law 
courts,  a  strong  tendency  ^  to  bring  any  statement  which  was 

1  These  are  contracts  of  marine,  them,  he  oould  not  be  held  liable  In 
life  and  fire  insurance,  contracts  for  this  action;  that  if  he  told  plaintiff 
the  sale  of  lands,  for"  family  settle-  that  he  had  never  seen  the  land,  but 
ment«,  for  the  allotment  of  shares  in  that  he  had  had  the  same  examined 
companies,  and,  according  to  some  by  a  competent  land-looker,  who  said 
authorities,  contracts  of  suretyship  that  there  were  five  million  feet  of 
and  partnership.  See  Anson  on  Con-  pine  on  the  land,  and  made  no  repre- 
tract  (7th  ed.),  157;  Pollock  on  Part-  sentations  as  of  his  own  knowledge, 
nership  (4th  ed.),  486.  the  plaintiff  could  not  recover. 
'Anson  on  Contract  (7th  ed.).  150.  ''A  subsequent  careful  ezamina- 
On  the  contrary,  see  Holcomb  v.  tion  of  the  case,  and  the  authorities 
Noble  (1888),  69  Mich.  896,  87  N.  W.  cited  by  defendant's  counsel,  has  but 
R  497.  The  action  here  was  an  ac-  confirmed  me  in  the  correctness  and 
tion  on  the  case  for  misrepresenta-  justness  of  his  claim.  1  am  satisfied 
tion  of  the  value  and  quality  of  cer-  that  the  law  ought  not  to  make  a 
tain  lands.  The  representations  were  different  contract  for  the  seller  than 
made  by  defendant  Noble  as  the  he  sees  fit  to  make  for  himself,  and 
judgment  of  a  third  person  whom  he  hold  him,  in  effect,  for  warranties 
had  employed  to  examine  the  lands,  that  he  never  mada 
The  representations  were  not  true  in  **  But  an  equally  careful  examina^ 
fact,  but  the  defense  was  that  they  tion  of  the  cases  adjudicated  in  this 
were  made  in  good  faith  in  ignorance  State  satisfies  me  that  the  doctrine  is 
of  their  untruth.  Two  of  the  judges  settled  here,  by  a  long  line  of  cases, 
held  this  no  defense,  and  the  two  that  if  there  was  in  fact  a  misrepre- 
others  concurred  gprudgingly  on  the  sentation,  though  made  innocently, 
ground  that  it  was  the  settled  rule  and  its  deceptive  influence  was  ef- 
in  Michigan.  Speaking  for  these  fective,  the  consequence  to  the 
two,  Morse,  J.,  said:  *^  I  was  strongly  plaintiff  being  as  serious  as  though  it 
impressed  upon  the  argument  of  this  had  proceeded  from  a  vicious  pui^ 
case  with  the  theory  of  the  defend-  pose,  he  would  have  a  right  of  action 
ant,  supported  by  abundant  author-  for  the  damages  caused  thereby 
ity  outside  of  our  own  State,  that  either  at  law  or  in  equity.  Baugh- 
unless  the  jury  found  that  the  repre-  man  v.  Gould,  45  Mich.  481,  8  N.  W. 
sentations  relied  upon  by  the  plaint-  R  78;  Converse  v.  Blumrich,  14  Mich, 
iff  as  false  were  made  by  the  defend-  109;  Steinbach  v.  Hill,  25  Mich.  78; 
ant  knowing  them  to  be  false,  or  he  Webster  v.  Bailey,  81  Mich.  86;  Stark- 
made  the  statements  as  facts  within  weather  v.  Benjamin,  82  Mich.  805; 
his  own  knowledge  when  he  was  ig-  Beebe  v.  Knapp,  28  Mich.  68.** 
norant  of  the  truth   or  falsity  of  See  also  the  fuller  discussion  of 
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material  enough  to  affect  consent,  if  possible,  into  the  terms  of 
the  contract."  * 

In  the  courts  of  equity,  however,  a  material  misrepresenta- 
tion, though  not  fraudulent,  may  defeat  an  action  for  specific 

this  question  in  the  following  chapter  representation  of  the  plaintiff  was  a 
on  AToidanoe  of  the  Contract  for  part  of  'the  contract  and  a  prelimi- 
Fraad.  nary  condition,  the  breach  of  which 
1  Anson  on  Ck>ntract  (7th  ed.),  150,  entitled  the   defendant  to   be  dis- 
citing  as  illustration,  Bannerman  y.  charged  from  liability. 
White.  10  a  R  (N.  &)  844    Of  this  "Erie,  C.  J.,  said:  *We  avoid  the 
case  Mr.  Anson  says:  "  Bannerman  term  warranty  because  it  is  used  in 
offered  hops  for  sale  to  White.  White  two  senses,  and  the  term  condition 
asked  if  any  sulphur  liad  been  used  in  because  the  question  is  whether  that 
the  treatment  of  that  year  s  growth,  term  is  applicable.    Then,  the  effect 
Bannerman  said  'no.'    White  said  is  that  the  defendants  required,  and 
he  would  not  even  ask  the  price  if  that  the  plaintiff  gave  his  undertake 
any  sulphur  had  been  used.    They  ing,  that  no  sulphur  had  been  used, 
then  discussed  the  price,  and  White  This  imdertaking  was  a  preliminary 
ultimately  purchased  by  sample  the  stipulation;  and,  if  it  had  not  been 
growth  of  that  year;  the  hops  were  given,  the   defendants   would   not 
sent  to  his  warehouse,  were  weighed,  have  gone  on  with  the  treaty  which 
and  the  amount  due  on  their  pur-  resulted  in  the  sala    In  this  sense  it 
chase   was   then   ascertained.     He  was  the  condition  upon  which'  the 
afterwards  repudiated  the  contract  defendants  contracted,  and  it  would 
on  the  ground  that  sulphur  had  been  be   contrary  to   the   intention   ex- 
used  in  the  treatment  of  the  hopa  pressed  by  this  stipulation  that  the 
Bannerman  sued  for  their  price.    It  contract  should  remain  valid  if  sul- 
was  proved  that  he  had  used  sulphur  phur  had  been  used, 
over  five  acres,  the  entire  growth  " 'The  intention  of  the  parties  gov- 
oonsisting  of  three  hundred  acres,  ems  in  the  making  and  in  the  con- 
He  had  used  it  for  the  purpose  of  struction  of  all  contracts.     If  the 
trying  a  new  ^nachine,  had  after*  parties  so  intend,  the  sale  may  be  ab- 
wards  mixed  the  whole  growth  to-  solute,  with  a  warranty  superadded; 
gether,  and  had  either  forgotten  the  or  the  sale  may  be  conditional,  to 
matter  or  thought  it  unimportant,  be  null  if  the  warranty  is  broken. 
The  jury  found 'that  the  representa-  And  upon  this  statement  of  facts, 
tion  made  as  to  the  use  of  sulphur  we  think  that  the  intention  appears 
was   not  wilfully  false,   and   they  that  the  contract  should  be  null  if 
further  found  that 'the  afl9rmation  sulphur  had  been  used;  and  upon 
that  no  sulphur  had  been  used  was  this  ground  we  agree  that  the  rule 
intended  by  the  parties  to  be  part  of  should  be  discharged.' 
the  contract  of  sale,  and  a  warranty  "It  should  be  noted  that  in  this 
by  the  plaintiff.'    The  court  had  to  case  the  representation  was  made 
consider  the  effect  of  this  finding,  before  the  parties  commenced  bar- 
and  came  to  the  conclusion  that  the  gaining;  whereas  the  representation 
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performance,  or  "  may  give  a  right  to  avoid  or  rescind  a  con- 
tract where  capable  of  such  rescission."^ 

§  864.  Innocent  misrepresentation  made  fraudulent  by 
knowingly  retaining  its  frnits. —  But  though  the  misrepre- 
tation  was  not  originally  fraudulent,  it  may,  it  is  said,  be  made 

in  Behn  v.  Bumess  was  actually  a  effect  to  a  representation  unless  it 

term  in  the  charter-party.  was  a  term  in  the  contract,  and  so 

*'  It  should  further  be  noted  that  in  order  to  do  justice.they  were  com- 

the  actual  legal  transaction  between  pelled  to   drag  into  the  contract 

the  parties  was  an  executory  con-  terms  which  it  was  never  meant  to 

tract  of  sale  by  sample  of  a  quantity  contain.** 

of  hops,  a  contract  which  became  a  ^  Per  Bramwell,  J.,  in  Derry  v.  Peek 
bargain  and  sale,  so  as  to  pass  the  (1889),  L.  R.  14  App.  Cas.  837,  S47. 
property  when  the  hops  were  Equity  may  rescind  contract  of  sale 
weighed  and  their  price  thus  ascer-  of  chattel  for  material  false  repre- 
tained.  There  was  nothing  in  the  sentation  by  buyer,  though  he  was 
contract  of  sale  to  make  the  accept-  not  aware  that  his  statement  was 
ance  of  the  hops  conditional  on  the  false.  Newman  v.  Glaflin  (1890),  107 
absence  of  sulphur  in  their  treat-  G^l  89,  32  S.  E.  R.  943. 
ment;  and  the  language  of  Erie,  In  Grosh  v.  Ivanhoe  Land  (Ik>.  (1897), 
C  J.,  shows  that  he  felt  it  difficult  95  Va.  161, 27  a  R  R.  841  (a  land  case), 
to  apply  the  terms  *  condition^  or  it  is  said:  "  A  false  representation  of 
*  warranty^  to  the  representation  a  material  fact  constituting  an  in- 
made  by  the  plaintiff.  ducement  to  the  contract,  on  which 

** '  The  undertaking,'  he  says,   was  the  party  had  a  right  to  rely,  is  a 

a  preliminary   stipulation;'  and  ground  for  rescission  of  the  contract 

clearly  the  court  felt  that  its  intro-  by  a  court  of  equity,  although  the 

duction  into  the  contract  was  only  party  making  the  representation  was 

to  be  effected  by  an  extension  of  the  ignorant  whether  it  was  true  or  false, 

terms  of  the  contract  so  as  to  in-  The  real  inquiry  is  not  whether  the 

dude  the  discussion  preliminary  to  party   making    the    representation 

the  bargain.    What  reaUy  happened  knew  it  to  be  false,  but  whether  the 

was  that  Bannerman  made  a  state-  other  party  believed  it  to  be  true, 

ment  to  White,  and  then  the  two  and  was  misled  by  it  in  making  the 

made  a  contract  which  did  not  in-  contract;  and,  whether  the  misrep- 

clude  this  statement,  though  but  for  resentation  is  made  innocently  or 

the   statement   the    parties   would  knowingly,  the  effect  is  the  sama" 
never  have  entered  on  a  discussion       In  Brooks  v.  Hamilton  (1870),  15 

of  terms.     The  truth  was  that  the  Minn.  26  (a  land  caseX  it  is  said:  ''It 

consent  of  the  buyer  was  obtained  is  true  that  'an  innocent  misrepre- 

by  a  misrepresentation  of  a  material  isentation  by  mistake  can  never  be 

fact,  and  was  therefore  unreal,  but  made  the  ground  of  a  personal  action 

the   common-law   courts   had   pre-  for  fraud,'  but  it  may  opei-ate  upon 

eluded  themselves  from  giving  any  the  contract  itself  to  such  an  extent 
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SO  by  knowingly  retaining  the  benefits  accruing  from  it.  "  For 
it  is  a  settled  rule,"  says  the  court  of  appeals  of  Kentucky  in  a 
recent  case,*  "  that  even  when  one,  who  brings  about  a  con- 
tract by  misrepresentation,  commits  no  fraud,  because  his  rep- 

that  a  court  of  equity  will  rescind  the  effect  of  the  Judicature  Act,  were 
the  contract;  but  that  will  only  be  stated  by  Jessel,  M.  R.,  as  follows: 
the  case  when  the  error  between  the  "As  regards  the  resci^ion  of  a  con- 
parties  is  of  such  a  nature  and  char-  tract,  there  was  no  doubt  a  difference 
acter  as  to  destroy  the  consent  neces-  between  the  rules  of  courts  of  equity 
sary  to  the  validity  of  the  contract,  and  the  rules  of  courts  of  common 
-and  the  rule  is  further  qualified  so  law — a  difference  which  of  course 
that  it  embraces  only  cases  to  which  has  now  disappeared  by  the  opera- 
the  rule  caveat  emptor  does  not  tion  of  the  Judicature  Act,  which 
apply."  makes  the  rules  of  equity  prevail. 

In  Wilcox  V.  Iowa  Wesleyan  XJni*  According  to  the  decisions  of  courts 

versity  (1871),  82  Iowa,  367  (a  land  of  equity  it  was  not  necessary,  in 

case),  it  is  said  that  **  even  if  by  mis-  order  to  set  aside  a  contract  obtained 

take,  and  innocently,  a  party  misrep-  by  material  false  representation,  to 

resents  a  material  fact,  upon  which  prove  that  the  party  who  obtained  it 

another  party  is  induced  to  act,  it  is  knew  at  the  time  when  the  repre- 

as  conclusive  a  ground  of  relief  in  sentation  was  made  that  it  was  false, 

equity  as  a  wilful  and  false  assertion*"  .    .    .    As  regards  the  rule  of  com- 

In  Frenzel  v.  Miller  (1871),  87  Ind.  1  mon  law  there  is  no  doubt  it  was  not 
(a  case  of  the  sale  of  a  chattel),  it  is  quite  so  wida  There  were,  indeed, 
said,  speaking  of  the  rules  prevailing  cases  in  which,  even  at  common  law» 
before  the  adoption  of  , the  code  of  a  contract  could  be  rescinded  for  mis- 
procedure:  ''The  courts  of  equity  representation,  although  it  could  not 
would  afford  relief  by  reforming  or  be  shown  that  the  person  making  it 
rescinding  a  contract  founded  upon  knew  the  representation  to  be  false. 
a  mutual  mistake  of  fact  upon  a  They  are  variously  stated,  but  I 
material  matter,  although  the  repre-  think,  according  to  tlie  later  decis- 
sentation  was  innocently  made  by  ions,  the  statement  must  have  been 
mistake;  while  the  courts  of  law  made  recklessly  and  without  care 
would  afford  no  remedy,  in  the  ab-  whether  it  was  true  or  false,  and  not 
sence  of  a  warranty,  unless  there  was  with  the  belief  that  it  was  trua" 
either  positive  or  constructive  fraud."  iPrewitt  v.  Trimble  (1891),  93  Ky. 
But  since  the  code,  it  is  said,  this  dis-  176,  17  a  W.  R.  356, 36  Am.  St.  R.  586. 
tinction  no  longer  prevails  and  the  But  in  this  case  the  court  held  that 
equitable  defenses  may  be  availed  of  the  defendant  had  at  least  construct- 
in  actions  which  formerly  would  have  Ive  knowledge  of  the  falsity  of  his 
been  legal  in  form.  statements.    It  was  an  action  for  the 

in  Redgrave  v.  Hurd  (1881),  20  Ch,  rescission  of  a  sale  of  bank  stock  in- 

Div.  1  (an  action  for  specific  perform-  duced,  as  plaintiff  claimed,  by  false 

ance),  the  same  distinction  between  representations  concerning  its  condi- 

the  rules  at  law  and  in  equity,  and  tion  made  by  the  defendant,  who  was 
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resentation  vrasj  when  made,  innocent  in  the  ordinary  sense, 
still,  if  when  the  fact  of  its  falsity  becomes  known  he  refuses 
to  relinquish  the  advantage,  upon  offer,  of  reciprocal  relinquish- 
ment received,  by  the  injured  party,  it  would  make  him  guilty 
of  constructive  fraud,  and  the  contract  subject  to  rescission  by 
a  court  of  equity." 

its  president    *'Iii  this  case,"  said  tation.    For  leaving  out  of  view  the 

the  court,  "not  the  bank,  but  appeUee  question  whether  he  did,  in  fact, 

personally,  profited  by  the  bargain  know  that  the  statement  was  untrue, 

appellant  was  induced  by  the  false  being  in  a  situation  to  know,  and 

report  or  statement  of  its.  condition  where  it  was  his  duty  to  know,  he^ 

to  make  with  him;  and  therefore  it  in  contemplation  of  law,  did  know  it^ 

would  be  contrary  to  reason  and  jus-  and,  consequently,  such  statement  is 

tice  for  him  to  be  permitted  to  enjoy  to  be  held  fiaudulent  and  appellant 

the  benefits  of  it  at  the  expense  of  has  a  remedy  for  the  loss  sustained, 

appellant  upon  the  flimsy  ground  of  either  by  action  in  damages  or  for 

igpiorance  about  the  material  mat-  rescission."    Then  foUows  the  state- 

ters  in  reference  to  which  he  made  ment  quoted  in  the  tezti 
the  deliberate  and  positive  represen- 
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CHAPTER  VI. 

OF  THE  AVOIDANCE  OF  THE  CONTRACT  FOE  FRAUD. 


§  86&  Porpoae  of  this  chapter. 

L  Of  Fbattp  in  Gbnebai* 

8e&  Definition  of  fraud. 

867.  Must  be  false  repr^8entation. 

868L Whether  oonoealment  of 

truth  equivalent 

800. Oonoealment  of  latent  de- 

fecta 

870L  Must  be  present  representa- 
tion and  not  mere  promise 
as  to  f  utura 

871.  Must  be  representation  as  to 
facts  and  not  mere  expres- 
sion of  opinion. 

872, 878.  Must  be  representation  of 
facts  and  not  of  law. 

874  Representation  must  be  mate- 
rial 

87Si  Representation  must  have 
been  made  with  knowledge 
of  its  falsity  or  without  be- 
lief in  its  truth. 

878. Derry  v.  Peek. 

877,8781  Representation  must  have 
been  made  to  be  acted  upon 
by  injured  party. 

879,880.  Party  complaining  must 
have  been  deceived  by  the 
representation. 

881-883. Right  to  rely  on  rep- 
resentation. 

884885.  Misrepresentation  must 
have  caused  proximate  in- 
juiy. 

n.  Of  Fraud  won  the  Seller. 

888.  Forms  of  fraud. 

887,888.  Fraudulent  personation. 


§  880.  Possession  fraudulently  ob- 
tained. 

890,891.  Fraudulently  disposing  of 
goods  conditionally  deliv* 
ered. 

892,898.  Misrepresentation  by 
buyer  as  to  his  solvency  or 
ability  to  pay. 

894899.  Representations     to 

agents— "  Commercial  agen- 
cies." 

896b How  long  may  be  relied 

upon —  Duty  to  notify  of 
changa 

897. Statement  madeby  agency 

on  its  own  information  — 
Material  alterations  of  deal- 
er's  statement 

898.  Representation  must  have 

been  relied  upon. 

899,900.  Other  false  representa- 
tions inducing  sala 

901,902.  Buying  goods  not  intend- 
ing to  pay  for  them. 

903.  Intention    not    to    pay 

coupled  with  insolvency. 

—  Cause  for  rescission  dis- 
tinct from  false  representa- 
tiona 

—  Intention,,   how     deter- 
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mined. 

906.  Concealment  of  insolv- 
ency or  inability  to  pay  not 
enough. 

907.  Remedies  of  the  seller. 

908.  Election  of  remedy — Reason- 

able tima 

909. Evidence  of  election. 

910. Bringing  action  for  deceit 
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§  911.  —  Election  to  rescind  bars 
personal  remedy. 

912.  Must  rescind  in  toto — Rescis- 
sion as  to  term  of  credit 
only. 

91&  Rescission  as  to  mode  of 

payment  only. 

914  Must  restore  consideration. 


915. 

9ia. 

917. 

9ia 


— ^Note  of  vendee  or  a 
stranger. 

—  Things  of  no  value. 

—  When  defendant  not  in- 
terested. ' 

—  Restoration  impossible — 
Goods  damaged  or  partly 
sold. 

—  Restoration  in  actions  of 
trover. 

—  Restoration  waived. 


919. 

920. 

921.  Keeping  tender  of  restoration 

open. 

922.  Who  may  rescind. 

923.  Against  what  parties  rescis- 

sion had  — Anyone  not  bona 
fide  purchaser  for  value. 

924  Assignees,  mortgagees, 

creditors,  eta 

925-927.  Following  proceeds  as  a 
trust  fund. 

928,  929.  Necessity  of  demand  be- 
fore action. 

IIL  Of  Fraud  upon  the  Bxtyeb. 

980.  Methods  of  defrauding. 

931.  Misrepresentations  concern- 
ing title. 

982.  Misrepresentation  concerning 
quality. 

98a  Buying  "with  all  faults." 

934 Misrepresentations  must 

have  deceived  buyer. 

935.  Concealment  of  latent  defect 

980.  Representations  as  to  value. 

937.  Market  value. 

938,939.  Representation  as  to  quan- 
tity. 

940.  Remedies  of  the  buyer. 

941.  Must  restore  article 

942b  Must  act  promptly. 


IV.  Of  Fraud  upon  Creditors. 

§  94a  In  general 

944  The  statutory  provisions. 

945, Declaratory  of  common- 
law  rules. 

940.  Transactions    voidable^ 

not  void. 

947, 94a  Sales  to  defeat  creditors 
usually  valid  between  the 
partiea 

949, 950.  Basis  and  extent  of  cred- 
itors' right  to  interfere. 

951.  What  dispositions  obnoxious 

to  the  statutes. 

952.  Bona  fide    conveyances   for 

value  cannot  be  impeached. 

95a Fraud  of  seller  alone  not 

enough. 

954 Inadequacy  of  considera- 
tion. 

955. Considerations  other  than 

pecuniary. 

95a  Conveyance  subject  to  secret 
lien  or  trust 

957.  Voluntary  conveyances. 

95a  Intention  of  parties. 

959. Relations  of  parties. 

960.  Retention  of  possession  by 
seller  as  badge  of  fraud. 

961. Regulated  by  statute  in 

some  States. 

962.  What  delivery  or  change  of 
possession  necessary. 

96a Immediate. 

964  Actual 

905. Continued. 

96a  Exclusive. 

967. Sufficiency  usually  ques- 
tion for  jury. 

968.  Doubts  resolved  in  favor 

of  creditor  or  purchaser. 

969.  Who  are  creditors. 

970.  Nature  of  demand — Con- 
tract or  tort  — In  judgment. 

971.  Absolute  or  conditional. 

972.  Existing  or  subsequent  cred- 

itors —  What  conveyances 
existing  creditors  may 
avoid. 
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§978. 


974 


975. 


—  What  sabeequeiit  cred- 
itors may  avoid. 

—  Where  oredltoxs  of  both 
classes. 

—  Subrogation  of  subse- 
quent to  rights  of  existing 
creditors. 

—  Creditors  with  notice. 


9  960, 96L  Delivery  as  a  requisite  to 
the  transfer  of  the  titla 

9821 Reasons  for  rule. 

988.  Retention  of  possession  by 
seller  as  a  badge  of  fraud. 

984 Conclusiveness  of  pre- 
sumption. 

98& Statutoiy  provisions. 

986.  What  delivery  sufScea 

987,  98& lUustrationa 

989. Delivery  of  documents. 

990, 991. Seller  as  bailee  of 

buyer. 
992.  Who  are  purchasers. 


97«.  — 

977.  Bona  fide  purchasers   from 

fraudulent  grantee. 

978.  Fraudulent  conveyance  not 

good  as  security  for  amount 
paid. 

V.    Of  Fraud  upon  Subsequent 
Purchasers. 

979.  In  general 

§  865.  Purpose  of  this  chapter. —  In  the  preceding  chapter 
there  has  been  considered  the  effect,  as  to  the  avoidance  of 
the  contract,  of  representations  which  were  untrue  in  fact,  but 
which  were  made  without  any  intention  to  deceive.  Passing 
from  these  innocent  misrepresentations,  there  is  next  to  be 
considered  the  case  in  which  the  misrepresentation  was  not 
innocent, —  a  case  to  which  the  term  "  fraud  "  is  usually  ap- 
plied. It  will  be  considered,  first,  as  respects  its  general  aspect, 
and  then  as  it  applies  particularly  to  the  seller  and  purchaser 
of  the  chattels,  and  finally  as  it  respects  creditors  and  vendees 
of  the  seller. 

I. 

Of  Fraud  in  General* 

§  866.  Definition  of  fraud. —  Many  definitions  of  fraud  have 
been  attempted  with  varying  success,  but  that  of  Sir  William 
Anson  may  be  adopted  as  best  suited  to  the  present  purpose : 
Fraud  is  a  false  representation  of  facts,  made  with  a  knowl- 
edge of  its  falsehood,  or  recklessly  without  belief  in  its  truth, 
with  the  intention  that  it  should  be  acted  upon  by  the  com- 
plaining party,  and  actually  inducing  him  to  act  upon  it.^ 
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It  is  not  necessary  here  to  go  extensively  into  an  analysis  of 
this  definition,  as  that  is  fully  done  by  the  leading  writers 
upon  contract,  but  the  chief  features  of  the  question  may  be 
touched  upon  with  special  reference  to  the  subject  now  in 
hand.    Thus  — 

§  867.  Must  be  false  representation. —  In  the  first  place 
theve  must  be  fahs  representcUioiiy —  not  necessarily  false  atcUe^ 
mentj  but  a  false  appearance  given  to  the  fact.  The  method 
employed  is  immaterial.  "It  does  not  matter  whether  the 
representation  is  made  by  express  words,  or  by  conduct,  nor 
whether  it  consists  in  the  positive  assertion  or  suggestion  of 
that  which  is  false,  or  in  the  active  concealment  of  something 
material  to  be  known  to  the  other  party  for  the  purpose  of 
deciding  whether  he  shall  enter  into  the  contract."  ^ 

§  868. Whether  conoealment  of  truth  Is  equivalent  to 

false  representation. —  The  concealment  which  shall  amount 
to  a  false  representation  is  that  only  which  may  properly  be 
designated  as  active.  Mere  passive  non-disclosure  which,  as 
has  been  seen,  may  suffice  to  vitiate  a  contract  uberrima  Jldei, 
will  not  be  sufficient  here;  "there  must  be  an  active  attempt 
to  deceive,  either  by  a  statement  which  is  false  or  which  is 
true  so  far  as  it  goes,  but  is  accompanied  with  sitch  a  suppres- 
sion of  facts  as  to  convey  a  misleading  impression."  *  "  There 
must  be  some  active  misstatement  of  fact,  or,  at  all  events, 
such  a  partial  and  fragmentary  statement  of  fact  as  that  the 
withholding  of  that  which  is  not  stated  makes  that  which  is 
stated  absolutely  false.'"  Thus,  where  one,  seeking  credit, 
being  asked  "  how  he  stood,"  correctly  stated  his  means,  but 
did  not  mention  that  he  owed  two-thirds  as  much  as  he  had, 
the  court  said :  "  To  tell  half  a  truth  only  is  to  conceal  the 
other  half.  Concealment  of  this  kind,  under  the  circumstances, 
ajnounts  to  a  false  representation."  ^   But  it  has  been  held  that 

1  Pollock  on  Contract  (4th  ed),  5ia  *  NeweU  v.  Randall  (1884),  33  Minn. 

2  Anson  on  CJontraot  (7th  ed.),  166.  171, 19  N.  W.  R  972,  60  Am.  R  562. 

3  Per  Lord  Cairns,  in  Peek  y.  Gar-  So  where  a  trader  had  made  state- 
ney,  L.  R  6  EL  L.,  at  p.  40a  ments  respecting  his  financial  stand- 
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the  mere  failure  to  answer  a  question  relating  to  a  matter  con* 
cerning  which  one  party  had  important  information  is  not 
equivalent  to  a  misrepresentation.^ 

ing  to  a  commercial  agency  for  the  pression  of  the  truth  may  amount  to 
purpose  of  gaining  credit,  and  sub-  a  suggestion  of  falsehood;  and  if, 
sequently,  when  his  financial  condi-  with  intent  to  deceive,  either  party 
tion  had  greatly  changed,  bought  to  a  contract  of  sale  conceals  or  sup- 
more  goods  without  notifying  the  presses  a  material  fact,  which  he  is 
agency  of  the  change,  it  was  held  to  in  good  faith  bound  to  disclose,  this 
be  such  a  false  representation  as  en-  is  evidence  of  and  equivalent  to  a 
titled  the  seller  to  rescind.  Mooney  false  representation,  because  the  con- 
V.  Davis  (1889X  75  Mich.  188,  42  N.  oealment  or  suppression  is  in  effect 
W.  B.  803,  13  Am.  St  R.  425.  See  a  representation  that  what  is  dis- 
also  Croyle'  v.  Moses,  90  P&  St  250,  closed  .is  the  whole  truth.  The' gist 
85  Am.  R.  654;  Kenner  v.  Harding,  of  the  action  is  fraudulently  produc- 
85  IlL  264,  28  Am.  R.  615;  Graham  v.  ing  a  false  impression  upon  the  mind 
Stiles,  88  Vt.  578;  Wheeler  v.  Wheel-  of  the  other  party;  and  if  this  result 
■ock,  84  Vt  558,  and  other  cases  more  is  accomplished,  it  is  unimportant 
fully  stated  post,  in  notes  to  §  894  whether  the  means  of  accomplishing 

f'To  represent  untruly  that  a  glan-  it  are  words  or  acts  of  the  defend- 

dered  horse  had  the  distemper  only,  ant,  or  his  concealment  or  suppres- 

or  to  conceal  the  fact  that  he  had  sion  of  material  facts  not  equally 

glanders,  would  be  as  much  a  sug-  within  the  knowledge  or  reach  of 

geatio  falsi  and  suppressio  veri  as  to  the  plaintiff." 

represent  an  unsound  horse  as  sound,  In  Ennis  v.  Bomer  (1900),  40  C.  C. 

or  as  to  conceal  the  unsoundness."  A.  249, 100  Fed.  R.  12,  it  appeared  that 

George  v.  Johnson,  6  Humph.  (Tenn.)  the  seller  sold  three  cargoes  of  ore, 

36,  44  Am.  Dec.  288.  to  be  paid  for  in  stccordance  with  an 

The  rule  is  well  stated  by  Mr.  Jus-  analysis  to  be  made  by  one  of  two 

tice  Gray  in  Stewart  v.  Wyoming  chemists  to  be  selected  by  the  seller. 

Ranch  Ca  (1888),  128  XJ.  S.  883,  388,  9  Instead  of  making  the  selection,  the 

S.  Ct  101,  as  follows:  ''In  an  action  seller  requested  the  buyer  to  make 

^of  deceit  it  is  true  that  silence  as  to  the  selection  and  notify  seller.    The 

a  material  fact  is  not  necessarily,  as  buyer  made  no  selection,  but,  on  the 

matter  of  law,  equivalent  to  a  false  arrival  of  first  cargo,  had  the  ore 

representation.    But  mere  silence  is  analyzed  by  both  chemists,  and  sent 

quite  different  from   concealment;  to  the  seller  the  one  most  favorable 

<duid  est  tacere,  aluid  cdare;  a  sup-  to  the  buyer,  with  a  draft  in  pay- 

1  Laidlaw  v.  Organ,  2  Wheat  (U.  S.)  price.    The  sellera  asked  if  there  was 

178.    This  was  a  contract  for  the  sale  any  news  affecting  the  market  price, 

of  tobacca    On  the  morning  of  the  The  buyers  gave  no  answer  and  the 

sale  the  buyers  knew,  but  the  sellers  sellers  did  not  insist  on  having  one. 

did  not  know,  that  peace  had  been  HeLd,   that   their    silence  did    not 

concluded  between  the  United  States  amount  to  a  fraudulent  concealment, 

.and  England,  and  this  enhanced  the  See  criticism,  Story,  £q.  Jur.,  §  149. 

723 


§  869.]  LAW  OF  SALE.  [bOOK  HX. 

§  869. Concealment  of  latent  defects  —  Careat  emptor. 

As  has  been  seen,  one  party  to  the  contract  is  not,  as  a  general 
rule,  boand  to  see  to  it  that  the  other  does  not  deceive  himself, 
but  he  is  bound  not  to  aid  in  that  deception.^  Caveat  emptor 
is  the  usual  rule,  and  the.  seller  of  goods  is  not  bound,  under 
ordinary  circumstances,  to  point  out  defects  in  his  wares,  though, 
he  is  bound  not  to  represent,  either  by  act  or  implication,  that 
such  defects  do  not  exist.  In  the  case  of  latent  defects,  not 
discoverable  upon  ordinary  observation,  some  difficulty  exists. 
The  question  has  been  confused  by  association  with  cases,  here- 
after to  be  considered,  in  which  there  is  an  implied  warranty, 
as  in  the  case  of  sales  of  goods  for  a  particular  pu^pose  and 
the  sale  of  articles  for  food.  In  an  action  for  fraud  or  deceit, 
however,  the  question  becomes  one  of  knowlfedge  on  the  part 
of  the  seller  which  he  fails  to  communicate  to  the  buyer.  It 
certainly  cannot  be  fraud  or  deceit  to  sell  an  article  having  a 
secret  defect  of  which  the  seller  is  ignorant.  Whether  the 
seller  is  bound  to  point  out  defects,  known  to  him  but  not  dis- 
coverable by  the  usual  examination,  which  if  known  to  the 
seller  would  deter  him  from  buying,  is  a  question  upon  which 
the  authorities  are  not  agreed ;  but  the  weight  of  authority,  ill 
this  country  at  least,  is  that  to  intentionally  conceal  such  a  de- 
fect is  a  fraud  upon  the  buyer.*    Where  the  defect  is  of  a  nox- 

ment  on  that  basis*  which  the  seller  first  by  the  seller  was  not  such  an 

accepted.    Th^  same  course  was  pur-  acceptance  as  precluded  his  recovery 

sued  on  the  arrival  of  the  other  car-  of  the  price  according  to  the  second, 

goes;  but  the  analysis  was  so  un-  ^  See  Smith  v.  Hughes,  L.  R.  6  Q.  R 

favorable  to  the  seller  that  he  asked  507,  cited  arUe^  §  846i 

to  have  the  ore  resampled,  but  the  ^xhat  the  vendor  is  not  bound  to 

buyer  told  him  that  it  had  been  so  disclose  secret  defects,  see  Beninger 

mixed  with  other  ore  that  this  was  v.  Ck)rwin  (1854),  24  N.  J.  Lk  257;  Peek 

impossible.    The  buyer  sold  the  ore  v.  Gurney  (1878),  L.  R.  6  H.  L.  877. 

in  accordance  with  the  other  chem-  There  are  many  cases  which  hold 

ist^s  analysis,  which  made  the  ore  of  otherwise.    In  Missouri  a  failure  to 

better  grade,  but  he  at  no  time  in-  disclose  a  latent  defect,  known  to  the 

formed  the  seller  that  such  an  analy-  seller  and  not  to  the  buyer,  and  of 

sis  had  been  made.    HeldL,  that  he  such  a  character  that,  if  known,  the 

was  bound  in  good  faith  to  report  buyer  would  not  have  purchased,  is 

both  analyses,  and,  having  concealed  a  fraudulent  concealment  Mc  Adams 

the  second,  the  acceptance  of  the  t.  (^tes,  24  Ma  228;  Barron  v.  Alex- 
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ioas  character,  the  aathorities  in  this  country  are  pronounced 
upon  the  duty  of  the  seller  to  disclose  his  knowledge  of  it.^ 

§  870.  Mast  be  present  representation  and  not  mere  prom- 
ise as  to  f ntnre. —  In  the  next  place,  there  must  be  a  repre- 
sentation concerning  a  present  or  past  condition,  and  not  a 
mere  promise  as  to  the  future.'  As  is  said  in  a  recent  case:  "A 
representation,  in  order  that,  if  material  and  false,  it  may  form 

ander,  27  Ma  580;  Grigsby  y.  Staple-  552,  78  Am.  Dea  108,  it  is  said:  ''It 

ton  (1887),  94  Ma  423,  7  &  W.  R  421.  is  a  universal  doctrine,  founded  upon 

Paddock  v.  Strobridge  (1857),  29  Vt  the  plainest  principles  of  natural  jus- 

470,  is  also  in  the  same  line,  though  tioe,  that,  whenever  the  article  sold 

the  court  finally  leave  the  question  has  some   latent  defect,  which   is 

open.  [They  rely  on  the  English  cases  known  to  the  seller,  but  not  to  the 

of  Mellish  v.  Motteux,  Peake,  115;  purchaser,  the  former  is  liable  for 

Bruce  v.  Ruler,  2  Man.  &  Ry.  8,  and  this  defect  if  he  fails  to  disclose  his 

Hill  V.  Gray,  1  Stark.  484.    But  the  knowledge  on  the  subject  at  the  time 

first  and  last  of  these  cases  at  least  of  the  sale.''    See  also  post,  §  935. 

are  of  doubtful  authority  upon  the  ^  In  Grigsby  v.  Stapleton  (1887),  94 

point  of  mere  concealment    See  as  Ma  423,  7  S.  W.  R.  4^1,  it  was  held 

to  Hill  V.  Gray:  Keates  v.  Lord  (I!ad-  fraudulent  concealment  to  sell  cattle 

ogan  (1851X  10  C.  R  591;  Peek  v.  known  to  be  infected  with  Texas 

Gurney  (1873),  L.  R.  tt  H.  L.  877.    As  fever,  and  not  to  disclose  that  fact, 

to  Mellish  v.  Motteux,  see  Baglehole  To  same  effect:  Wintz  v.  Morrison, 

v.  Walters,  8  CJamp.  154;  Pickering  17  Tex.  872, 67  Am.  Dec.  658;  George  v. 

V.  I>owson,  4  Taunt  779.]  In  Hughes  Johnson,  6  Humph.  (Tenn.)  36, 44  Am. 

V.  Robertson  (1824).  1  T.  R  Mon.  (Ky.)  Dea  28a    In  French  v.  Vining(1869), 

215,  15  Am.  Dea  104,  it  was  held  102  Mass.  132,  8  Am.  R  440,  it  was 

fraud  for  a  seller  to  fail  to  disclose  held  fraudulent  concealment  to  sell 

that  the  horse  which  he  was  selling  hay  which  the  seller  knew  had  been 

was  blind  when  this  was  not  appar-  exposed  to  poison  without  disclosing 

ent  to  the  purchaser.    To  like  effect:  that  fact    See  also  post,  §  935. 

Dowling  V.  Lawrence,  58  Wis.  282, 16  2  Knowlton  v.  Keenan  (1887),  146 

N.  W.  R  552.    In  Maynard  v.  May-  Mass.  86, 15  N.  E.  R  127,  4  Am.  St  R 

nard  (1877),  49  Vt  297,  a  man  sold  a  282;  Dawe  v.  Morris  (1889),  149  Mass. 

bull  which  he  knew  was  being  bought  188,  21  N.  K  R  813, 14  Am.  St  R  404, 

for  breeding  purposes  and  which  he  4  Lb  R  A  158;  Lawrence  v.  Gayetty 

knew  was  impotent  but  he  did  not  (1889),  78  Cal  126,  20  Paa  R  382,  12 

disclose  the  defect  He7(i,  to  be  f raud-  Am.  St  R  29;  Nounnan  v.  Land  (Ila 

ulent  concealment  It  is  fraud  in  the  (1889),  81  CaL  1,  22  Paa  R  515,  6  L. 

seller  of  commercial  paper  not  to  dis-  R  A  219;  Chicago,  eta  Ry.  Ca  v. 

close  the  sudden  and  recent  failure  Titterington  (1892),  84  Tex.  218,  31 

of  the  makera    Brown  v.  Montgom-  Am.  St  R  39, 19  &  W.  R  472;  Har* 

ery,  20  N.  Y.  287,  75  Am.  Dea  404.  rington  v.  Rutherford,  38  Fla.  321, 21 

In  Hoe  V.  Sanborn  (1860),  21  N.  T.  a  R  28a 
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the  ground  of  an  action  where  one  has  been  induced  to  act  by 
reason  thereof,  should  be  one  of  some  existing  fact.  A  state- 
ment  promissory  in  its  character,  that  one  will  thereafter  sell 
goods  at  a  particular  price  or  time,  will  pay  money,  or  do  any- 
similar  thing,  or  any  assurance  as  to  what  shall  thereafter  be 
done,  or  as  to  any  further  event,  is  not  properly  a  representa- 
tion, but  a  contract,  for  the  violation  of  which  a  remedy  is  to 
be  sought  by  action  thereon."  ^  , 

§  871.  Must  be  representation  as  to  facts  and  not  mere 
expression  of  opinion. —  The  representation  must  also  be  of 
an  existing  fact  and  not  the  mere  expression  of  an  opinion. 
Thus,  representations  concerning  the  value  or  worth  of  an  arti- 
cle, the  goodness  of  a  security,  the  profitableness  of  a  contem- 
plated investment,  and  the  like,  are  mere  expressions  of  opin- 
ion, and  neither  vitiate  a  contract  nor  give  rise  to  an  action 
for  damages."  And,  as  will  be  seen,  the  same  rule  applies  even 
though  the  opinion  was  given  with  a  knowledge  of  its  unsound- 
ness and  for  the  purpose  of  deceiving  the  other  party,  unless 
there  is  a  want  of  knowledge  by  the  other  party  who  relies 
entirely  upon  the  opinion,  or  unless  some  artifice  is  employed 
to  prevent  his  inquiry  or  his  discovery  of  the  truth.* 

§  872.  Must  be  representation  of  fact  and  not  of  law. — 

The  representation  must  also  be  one  of  fact  as  distinguished 
from  one  of  law.  In  the  leading  case  upon  the  subject  it  is  said 
by  the  supreme  court  of  the  United  States,*  quoting  from  the 
supreme  court  of  Illinois :  *  "  A  representation  of  what  the  law 

*  Da  we  V.  Morris,  9V,pra,  •  See  ^sl^  §  986. 

2  See  Esterly  Harvesting  Mach.  Ca  *  Upton  v.  Tribilcock  (1875),  91 U.  S. 

V.  Berg,  52  Neb.  147,  71  N.  VST.  R.  952;  45. 

Lynch  v.  Murphy,  171  Masa  307,  50  *Fish  v.  Cleland,  88  HL  287.     To 

N.  E.  R.  628;  Evans  v.  Gerry,  174  IlL  same  effect:  Lehman  v.  Sbackleford, 

595,  51  N.  K  IL  615;  Lehigh  Zinc  &  50   Ala.    487;    Beall    v.    McGehee, 

Iron  Ca  v.  Bamford,  150  U.  a  665;  57  Ala.  488;  Grant  v.  Grant,  56  Me. 

Reeves  v.  Coming,  51  Fed.  R.  774  578;  Jordan  v.  Stevens,  51  Me.  78,  81 

The  question  of  the  effect  of  repre-  Am.  Dea  556;    Thompson  v.  Phoe- 

sentations  concerning  valw^  cost,  of-  nix  Ins.  Ca,  75  Me.  55, 46  Am.  R  857; 

/ers,  and  the  like,  is  more  fully  con-  Smither  v.  Calvert,  44  Ind.  242;  Gop- 

Bidered  post,  §  986.  mely  v.  Gymnastic  Ass'n,  56  Wi&  850^ 
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will  or  will  not  permit  to  be  done  is  one  on  which  the  party  to 
whom  it  is  made  has  no  right  to  rely;  and,  if  he  does  so,  it  is 
his  folly,  and  he  cannot  ask  the  law  to  relieve  him  from  the 
consequences.  The  truth  or  falsehood  of  such  a  representation 
can  be  tested  by  ordinary  vigilance  and  attention.  It  is  an 
opinion  in  regard  to  the  law  and  is  always  understood  as  such." 
The  same  rule  applies  ordinarily  to  representations  concern- 
ing the  legal  effect  of  instruments  or  transactions.^ 

§  873.  .  But  while  these  principles  are  appropriate 

enough  where  the  parties  are  dealing  at  arm's  length  with 
each  other,  the  relation  or  situation  of  the  parties  may  modify 
the  result.  Thus  it  is  said:  "Notwithstanding  a  misrepresen- 
tation as  to  a  matter  of  law  does  no%  per  sej  constitute  a  fraud, 
yet  other  circumstances,  concurring  with  such  misrepresenta- 
tion, may  make  it  a  fraud.  If  any  peculiar  relationship  of  trust 
or  confidence  existed  between  the  parties,  and  the  plaintiff  has 
availed  himself  of  such  trust  or  confidence  to  mislead  the  de- 
fendant, by  a  misrepresentation  as  to  the  legal  effect  of  the 
contract,  it  would  constitute  a  fraud.  So,  if  the  defendant  was 
in  fact  ignorant  of  the  law,  and  the  other  party,  knowing  him 
to  be  so,  and  knowing  the  law,  took  advantage  of  such  igno- 
rance to  mislead  him  by  a  false  statement  of  the  law,  it  would 
constitute  a  fraud."  * 

§874.  Representation  mast  be  material. —  The  rep- 
resentation which  shall  affect  the  contract  or  give  rise  to  an 
action  for  damages  must  be  one  concerning  facts  material  to 

13  N.  W.  R.  242;  Jaggar  ▼.  Winslow,  lidity  of  a  patent  must  ordinarily  be 

80  Minn.  263, 15  N.  W.  R.  242;  Cham-  regarded  as  mere  expressions  of  opin- 

pion  V.  Woods,  79  CaL  17, 12  Am.  St.  ion  as  to  legal  effect  Reeves  v.  Ck)rn- 

R  126, 21  Pac.  R  534  ing,  51  Fed.  R  774  So,  that  a  patent 

This  rule  does  not  apply  to  repre-  is  valid  and  "covers  broadly ''  certain 

sentations  concerning  the  law  of  an-  point&     Huber  v.  Guggenheim,  80 

other  State  or  country.    Wood   v.  Fed.  R  598. 

Roeder,  50  Neb.  476,  70  N.  W.  R  21.  2  Townsend  v.  Cowles  (1858),  81  Ala. 

1  i£tna  In&  Ca  v.  Reed,  83  Ohio  St  428.    To  like  effect:  Lamb  v.  Lamb^ 

283;  aem  v.  Newcastle  R  Ca,  9  Ind.  130  Ind.  273;  Kline  v.  Kline,  57  Pa. 

488,  68  Am.  Dec.  65a  St  120. 

Representations  regarding  the  va- 
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the  transaction.  It  must  be  a  representation  to  the  complaining 
party  '^  of  material  facts  calculated  to  deceive  him  and  induce 
him  to  act.  Eepresentations  as  to  matters  which  are  merely 
collateral,  and  do  not  constitute  essential  elements  of  the  con- 
traict  into  which  the  plaintiff  is  induced  to  enter,  are  not  suffi- 
cient." *  "  To  avoid  a  contract  for  false  representations,  the  rep- 
resentations must  relate  diistinctly  and  directly  to  the  contract, 
must  affect  its  very  essence  and  substance,  and  must  be  mate- 
rial to  the  contract.  If  the  representations  relate  to  other  mat- 
ters, or  to  the  contract  in  a  trivial  and  unimportant  respect 
only,  or  are  wholly  collateral,  they  afford  no  ground  for  avoid- 
ing the  contract." ' 

§  875.  Representation  must  have  been  made  with  knowl- 
edge of  its  falsity  or  without  belief  in  its  truth. —  And,  again, 
the  representation  must  have  been  made  either  with  knowledge 
of  its  falsity,  or,  at  any  rate,  without  belief  in  its  truth.  Some 
statements  of  the  rule  do  indeed  go  further  than  this,'  and  treat, 
as  fraudulent,  assertions  made  by  a  person  as  true  which  he 
does  not  know  and  has  no  reasonable  ground  to  believe  to  be 

I  Per  Morton,  Q  J.,  in  Hedden  v.  147  Mass.  403,  18  N.  E.  R  168.  0  Am. 
Griffin  (1884),  136  Mas&  229, 49  Aul  R.  St  R  727,  C.  Allen,  J.,  said:  *'  It  is 
25.  To  same  effect:  Da  we  v.  Morris  well  settled  in  this  Commonwealth 
(1889),  149  Mass.  188»  21  N.  E.  R.  313,  that  the  charge  of  fraudulent  intent, 
14  Am.  St.  R.  404,  4  L.  R.  A.  158;  in  an  action  for  deceit,  may  be  main- 
Williams  V.  MoFadden  (1887),  23  Fla.  tained  by -proof  of  a  statement  made, 
143,  1  a  R.  618,  11  Am.  St  R  345;  as  of  the  party's  own  knowledge, 
MoCter  V.  WiUiams  (1855),  26  Ala.  469,  which  is  false,  provided  the  thing 
62  Am.  Dec.  739;  ^tna  Ina  Ca  v.  stated  is  not  merely  a  matter  of 
^ed,  33  Ohio  St  283.  opinion,  estimate  or  judgment,  but 

*^Per  Start,  J.,  in  Stone  v.  Robie  is  susceptible  of  actual  knowledge; 

<1894X  66  Vt  245,  29  AtL  R  257,  cit-  and  in  such  case  it  is  not  necessary 

ing  Long  v.  Woodman,  58  Me.  49;  to  make  any  further  proof  of  an 

Medbury  y.  Watson,  6  Mete.  (Mass.)  actual  intent  to  deceive.    The  fraud 

246,  259,  39  Am.  Dec  726;  Clem  v.  consists  in  stating  that  the  party 

Newcastle,  eta  R  Ca,  9  Ind.  488,  68  knows  the  thing  to  exist  when  he 

Am.  Dea  653;  Wight  v.  Shelby  R  does  not  know  it  to  exist;  and  if  he 

Ca,  16  R  Men.  (Ky.)  4»  63  Am.  Dea  does  not  know  it  to  exist,  he  must 

522.  ordinarily  be  deemed  to  know  that 

'Thus  in  Massachasetts,  in  Chat-  he  does   not    Forgetfulness  of  its 

ham  Furnace  Ca  v.  Moffatt  (1888),  existence  after  a  former  knowledge, 
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true;  bat  the  rule  has  been  settled  for  the  English  courts,  m 
the  great  case  of  Derry  v.  Peeky  in  accordance  with  what  is 
believed  to  be  the  weight  of  authority,  that,  to  sustain  an  action 
for  deceit,  actual  fraud  must  be  shown. 

or  a  mere  beUef  of  its  existence,  will  acts  upon  them,  as  if  he  had  actual 

not  warrant  or  excuse  a  statement  knowledge  of  their  falsity."  Lehigh 

of  actual  knowledge^    This  rule  has  Zinc  So  Iron  Ca  v.  Bamford  (1893), 

been  steadily  adhered  to  in  this  Com-  160  U.  S.  665. 

monwealth,  and  rests  alike  on  sound  In  Oregon  it  is  said  that  false  rep- 
I)olicy  and  on  sound  legal  principles,  resentation  made  recklessly  as  of 
Cele  V.  Cassidy,  188  Masa  487,  62  Am.  one's  own  knowledge,  without  know- 
B.  284:  Savage  v.  Stevens,  126  Masa  ing  whether  it  was  true  or  not,  is 
207;  Tucker  v.  White,  125  Masa  844;  fraudulent  Cawston  v.  Sturgis,  29 
Litchfield  v.  Hutchinson,  117  Mass.  Oreg.  831,  48  Pftc.  R.  656. 
195;  Milliken  V.  Thomdike,  108  Mass.  In  Missonrl  it  is  said:  '*A  dis- 
882:  Fisher  v.  Mellen,  108  Mass.  508;  tinct,  wilful  statement,  in  ignorance 
Stone  V.  Denny,  4  Mete  151 ;  Page  y.  of  the  truth,  is  the  same  as  the  state- 
Bent,  2  Meta  871 ;  Hazard  t.  Irwin,  ment  of  a  known  falsehood,  and  will 
18  Pick.  95."  See  also  Gk)odwin  y.  constitute  scienter.^*  Walsh  v.  Morse 
Massachusetts  Loan  Ass'n,  152  Mass.  (1888),  80  Ma  56a  Cf.  Dulaney  y. 
189, 202.  Rogers,  64  Ma  201;  and  see  Bank  of 

In  ConnQctieut  the  Massachusetts  Atchison  v.  Byers,  189  Ma  627,  41  S. 

rule,  as  laid  down  in  the  Chatham  W.  R,  325,  where  Derry  v.  Peek  is 

Furnace  Ca's  case,  aupra,  is  cited  cited  with  approval 

with  approval    Scholfield  Gear   &  In  Wlseousin  it  is  said  that  **it 

Pulley   Ca  v.  Scholfield  (1898X  71  makes   no   difference  whether  the 

Conn.  1,  40  Atl  R.  1046.  misrepresentations  are  wilful    The 

In  Maine  the  Massachusetts  rule  seller  is  bound  to  know  that  the  rep- 
is  approved.  Braley  v.  Powers,  92  resentations  which  he  makes  to  in- 
Me.  203,  42  Atl  R.  86a  duce  the  sale  of  his  property  are 

In  the  United  States  supreme  true."  Beetle  v.  Anderson  (1897X  98 
court  it  is  said  that  **  a  statement  Wis.  5,  73  N.  W.  R.  560,  citing  Miner 
recklessly  made  without  knowledge  v.  Medbury,  6Wi&  295;  Cotzhausen 
of  its  truth  was  a  false  statement  v.  Simon,  47  Wia  103;  Montreal  River 
knowingly  made  "  (Cooper  v.  Schles-  L  Ca  v.  Mihills,  80  Wis.  540;  Gunther 
inger  (1883),  111  U.  S.  148);  and  that  v.  Ullrich,  82  Wia  222. 
**  a  person  who  makes  representations  In  Nebraska  it  is  said:  "It  is  the 
of  material  facts,  assuming  or  in-  settled  law  of  this  State  that  to  en- 
tending  to  convey  the  impression  title  a  party  to  relief  on  the  ground 
that  he  has  actual  knowledge  of  the  of  false  representations,  it  is  not 
existence  of  such  facts,  when  he  is  necessary  for  him  to  allege  or  prove 
conscious  that  he  has  no  such  knowl-  that  the  party  making  them  at  the 
edge,  is  as  mdch  responsible  for  the  time  knew  they  were  false;  in  other 
injurious  consequences  of  such  rep-  words,  whether  the  defendant  acted 
resentation,  to  one  who  believes  and  in  good  faith  or  not  is  immaterial" 
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§  876. Derry  t.  Peek. —  "  To  believe  without  reasonable 

grounds,"  said  Lord  Bramwell,  "  is  not  moral  culpability,  but 
(if  there  is  such  a  thing)  mental  culpability."  And  Lord  Her- 
schell  said:  '^I  think  the  authorities  establish  the  following' 

Field  V.  Morse  (18d8),  54  Neb.  780,  75  it  had  proceeded  from  a  vicious  pur- 

N.  W.  R.  58,  citing  Phillips  v.  Jones,  pose,  he  would  have  a  right  of  action 

12  Neb.  213;  Foley  v.  Holtry,  43  NeH  for   the    damages   caused   thereby 

133;  Hoock  v.  Bowman,  42  Neb  80;  either  at  law  or  in   equity."    Per 

Johnson  v.  Gulick,  46  Neb.  817.  Morse,  J.,  in  Holcomb  v.  Noble,  69 

In  Texas  it  is  &iaid  that  if  the  rep-  Mich.  806,  37  N.  W.  R  407,  citing 

resentations  are  intended  to  and  do  Baughman  v.  Gk>uld,  45  Mich.  481, 

influence  the  other  jmrty's  conduct,  8  N.  W.  R.  73;  Ck)n verse  v.  Blumrich, 

the  party  making  them  should  "  be  14  id.  100;  Steinbach  v.  Hill,  25  id. 

held  responsible  for  their  verity,  if  78;  Webster   v.    Bailey,  81  id,  86; 

they  should  prove  false,  no  matter  Starkweather   v.  Benjamin,  82   id. 

how  innocently  made   or  honestly  305;  Beebe  v.  Ejiapp,  28  id.  53.    And 

believed."    Loper  v.  Robinson  (1881),  in  a  still  later  case,  Totten  v.  Bur- 

54  Tex.  510.  bans  (1802),  01  Mich.  400,  the  same 

In  Minnesota  the  Massachusetts  judge  said:  '* The  rule  of  law  is  weU 

cases  are  cited  with  approval,  though  settled  in  this  State  since  the  case 

the  court  finally  put  the  rule  upon  of  Holcomb  v.  Noble,  supra,  that  it 

substantially  the  same  ground  as  the  is  immaterial  whether  a  false  repre- 

English  rule,  saying:  ^*It  is  fraud-  sentation    is    made   innocently   or 

ulent  to  affirm  what  is  false,  know-  fraudulently,  if  by  its   means  the 

ing  it  to  be  false.    It  is  equally  as  plaintiff  is  injured.'* 

fraudulent  to  affirm  what  is  false,  The  Pennsylvania  rule  differs  in 

knotving  that  the  affirmation  is  of  little  except  form  from  the  English 

the  existence  of  a  fact  about  which  rula    Thus  in  Hexter  v.  Bast  (1880), 

one  is  in  entire  ignorance."    Bullitt  123  Pa.  St.  52, 17  AtL  R.  252, 11  Am. 

v.  Farrar  (1880),  42  Minn.  8,  43  N.  W.  St  R.  874,  it  is  said:  "The  general 

R  566, 18  Am.  St  R  485,  citing  Mer-  rule  is,  that  to  support  an  action  of 

riam  v.  Pine  City  Lumber  Co.,  23  deceit,  properly  so  called,  it  must  ap- 

Minn.  314;  Wilder   v.    De  Cou,  18  pear  that  the  fraudulent  representa- 

Minn.  471.    See  also  Busterud  v.  Far-  tion  complained  of  was  untrue;  that 

rington,  36  Minn.  320,  31  N.  W.  R  the  defendant  knew,  or  ought  to 

860;  Riggs  V.  Thorpe,  67  Minn.  217,  have  known,  at  the  time  it  was  made, 

60  N.  W.  R  801.  that  it  was  untrue ;  that  it  was  calcu- 

In  Michigan  the  rule  is  said  to  be  lated  to  induce  the  plaintiff  to  act 

settled,  contrary  to  "abundant  au-  upon  it,  and  that,  believing  it  to  be 

thority  outside  of  our  own  State,"  true,  he  was  induced  to  act  accord- 

"  that  if  there  was  in  fact  a  misrep-  ingly.    C>)x  v.  Highley,  100  Pa.  St 

resentation,  though  made  innocently,  240.  As  a  general  rule,  the  statement 

and  its  deceptive  influence  was  ef-  must  be  both  false  and  fraudulent; 

fective,    the    consequences   to   the  but  if  a  person  take  upon  himself  to 

plaintiff  being  as  serious  as  though  state  as  true  that  of  which  he  ia 
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propositions:  Firsty  in  order  to  sustain  an  action  of  deceit  there 
most  be  proof  of  frand,  and  nothing  short  of  that  will  suffice. 
Secondly^  fraud  is  proved  when  it  is  shown  that  a  false  repre- 
sentation has  been  made  (1)  knowingly,  or  (2)  without  belief  in 
its  truth,  or  (3)  recklessly,  careless  whether  it  be  true  or  false. 

whoUy  ignorant,  he  will,  if  it   be  N.  W.  R  454;  Soroggin  v.  Wood  (189d)» 

false,  incur  the  same  legal  responsi-  87  Iowa,  497,  64  N.  W.  R.  437. 

bility  as  if  he  had  made  the  state-  In  New  York  knowledge  of  the 

ment  with  knowledge  of  its  falsity;  falsity  and  an  intent  to  deceive  must 

the  fraud  consists  in  representing  be  shown.  Wakeman  v.  Dalley  (1872), 

that  he  knows  that  of  which  he  is  in  51 N.  T.  27, 10  Am.  R.  55t  In  Kountze 

fact  consciously  ignorant"    And  in  v.  Kennedy  (1895),  147  N.  T.  124,  41 

Qriswold  v.  Gebbie  (1889),  126  Pa.  St  N.  E.  R.  4H  49  Am.  St  R.  651,  it  is 

85S»  17  AtL  R.  678, 12  Am.  St  R.  878,  said:  '*  It  has  been  held  that  one  who 

it  is  still  more  clearly  put  as  follows:  falsely  asserts  a  material  fact,  sus- 

**  There  can  be  no  question  at  this  ceptible  of  accurate  knowledge,  to  be 

date  that  in  an  action  of  deceit  the  true   of  his   own   knowledge,  isind 

sciejUer  must  not  only  be  alleged,  but  thereby  induces  another  to  act  upon 

proved,  and  the  jury  must  be  satis-  the  fact  represented  to  his  prejudice, 

fied  that  the  defendant  made  a  state-  commits  a  fraud  which  will  sustain 

ment  knowing  it  to  be  false,  or  with  an  action  for  deceit    This  is  not  an 

such  conscums  ignorance  of  its  truth  exception  to,  but  an  application  of, 

as  to  be  equivalent  to  a  falsehood,  the  principle  that  actual  fraud  must 

This  is  the  general  rule,  and  it  has  be  shown  to  sustain  such  an  action." 

been  declared  with  notable  emphasis  In  Hadcock  v.  Osmer  (1897),  153  N.  Y. 

in  several  recent  cases  in  this  State."  604,  47  N.  E.  R.  923,  it  is  said:  "An 

Citing  Dilworth  v.  Bradner,  85  Pa.  action  to  recover  damages  for  deceit 

St  238;  Duff  v.  'Williams,  85  id.  490;  cannot  be  maintained  without  proof 

McCandless  v.  Toung,  96  id.  289,  and  of  fraud  as  weU  as  injury.    Action- 

Hezter  v.  Bast,  suprcu   See  also  Erie  able  deceit  cannot  be  practiced  with- 

City  Iron  Works  v.  Barber,  106  Pa.  out  an  actual  intention  to  deceive, 

St  125,  51  Am.  R  508.  resulting  in  actual  deception    and 

In  llliDois  honest  belief  in  the  consequent  loss.     But  while  there 

truthfulness  of  the  representation  is  must  be  a  furtive  intent,  it  may  exist 

a  bar  to  the  action  of  deceit    Ends-  when  one  asserts  a  thing  to  be  true 

ley  V.  Johns  (1887),  120  IlL  469, 12  N.  which  he  does  not  know  to  be  true, 

E.  R  247,  60  Am.  R  572;  Holdom  v.  as  it  is  a  fraud  to  affirm  positive 

Ayer  (1884),  110  BL  448.    See  also  knowledge  of  that  which  one  does 

Jones  V.  Foster,  175  111.  459,  51  N.  R  not  positively  know.    Where  a  party 

R  862.    And  so  in  New  Hampshire,  represents  a  material  fact  to  be  true 

Qriswold  v.  Sabin  (1871),  51  N.  H.  167,  to  his  personal  knowledge,  as  distin- 

12  Am.  R  76.  guisbed  from  belief  or  opinion,  when 

In  Iowa  the  representation  must  he  does  not  know  whether  it  is  true 

have  been  knowingly  false.    Avery  or  not,  and  it  is  actually  untrue,  he 

T.  Chapman  (1883),  62  Iowa,  144^  17  is  guilty  of  falsehood,  even  if  he  be- 
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Although  I  have  treated  the  second  and  third  as  distinct  cases, 
I  think  the  third  is  bnt  an  instance  of  the  second,  for  one  who 
makes  a  statement  nnder  such  circumstances  can  have  no  real 
belief  in  the  truth  of  what  he  states.  To  prevent  a  false  state- 
ment being  fraudulent,  there  must,  I  think,  always  be  an  honest 
belief  in  its  truth.  And  this  probably  covers  the  whole  ground, 
for  one  who  knowingly  alleges  that  which  is  false  has  obvi- 
ously no  such  honest  belief.  Thirdly^  if  fraud  be  proved,  the 
motive  of  the  person  guilty  of  it  is  immaterial.  It  matters  not 
that  there  was  no  intention  to  cheat  or  injure  the  person  to 
whom  the  statement  was  made."  ^ 

lieves  it  to  be  true,  and  if  the  state-  fraudulent  misrepresentations  made 

ment  is  thus  made  with  the  intention  by  thedefendants,  whereby  the  plaint- 

that  it  shall  be  acted  upon  by  an-  iSt  was  induced  to  take  shares  in  the 

other,  who  does  so  act  upon  it  to  his  company.    The  directors  had  issued 

in  jury,  the  result  is  actionable  fraud.*'  a  prospectus  in  which  they  set  forth. 

The  New  Jersey  rule  seems  also  to  as  one  of  the  chief  inducements,  that 
accord  with  the  English.  Thus  in  they  had  the  right  to  use  either  ani- 
Cowley  V.  Smyth  (1884),  46  N.  J.  Lk  880,  mal,  steam  or  mechanical  means  of 
50  Am.  R.  43^  after  a  full  review  of  locomotion.  They  also  sent  out  a 
the  authorities,  it  is  said:  ^  In  such  circular  letter  in  which  they  referred 
an  action  (deceit)  a  false  representa-  to  "  special  privilege  "  enjoyed  by  the 
tion,  without  a  fraudulent  design,  is  company  of  using  steam  power  in- 
insufficient.  There  must  be  moral  stead  of  horse  power.  As  matter  of 
fraud  in  the  misrepresentations  to  fact,  the  company  had  the  right  to 
support  the  action."  See  also  Cum-  use  steam  power  only  upon  obtain- 
mings  V.  Cass,  52  N.  J.  L.  77.  ing  certain  consents,  which  required 

In  Mississippi  it  is  said  that  to  to  be  renewed  every  seven  years, 
maintain  an  action  for  deceit  "the  These  consents  had  not  then  been 
defendants  must  have  made  a  false  obtained,  and  were  subsequently  re- 
statement knowing  it  to  be  false."  fused.  The  directors  claimed,  and 
Sims  V.  Eiland,  57  Miss.  83,  id.  607.  the  court  found,  that  they  believed, 

In   Yirginia   knowledge   of  the  when  they  issued  the  prospectus  and 

falsity  must  be  shown.    Proctor  v.  the  letter,  that  these  consents  had 

Spratley,  78  Va.  254  already  been   practically   obtained 

^Derry  V.  Peek  was  an  action  of  and  would  not  be  refused — that  it 

deceit  brought  by  Sir  H.  Peek  against  was  a  mere  matter  of  requirements 

Mr.  W.  Derry,  the  chairman,  and  to  be   complied  with   on  the  part 

Messrs.  J.  C.  Wakefield,  M.  M.  Moore,  of  the  company,  "and  that,  if  those 

J.  Pethick  and  S.  J.  Wilde,  four  of  requirements  were  complied  with, 

the  directors,  of  the  Plymouth,  Dev-  there  was  no  practical  danger  that 

onport  and  District  Tramwa^'^s  Com-  the  consent  would  be  refused."    The 

pany,  claiming  damages  for  alleged  case  was  tried  before  Stirling,  J., 
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It  is  true  that  Derry  v.  Peek  was  an  action  for  deceit,  but  the 
same  principles  apply  where  a  rescission  is  sought  at  law,  al- 
though, as  has  been  se^n  in  a  preceding  section,^  equity  may 
relieve  where  there  was  no  actual  fraud. 

§  877.  Representation  must  have  been  made  to  be  acted 
npon  by  injured  party* — The  representation  must  be  made 
with  the  intention  that  it  should  be  acted  upon  by  the  party 

who  dismissed  the  case  both  becaiise  Heyworth  (1842),  10  M.  &  W.  at  p.  157 ; 

the  representations  were  not  £raudur  Taylor  v.  Asbton  (1843),  11  M.  &  W. 

lent  in  such  a  sense  as  to  make  the  401:  Evans  v.  Collins  (1^44),  5  Q.  R 

defendants  liable  for  deceit,  and  be-  804;    Evans  v.  Edmonds  (1858),  13 

cause  the  plaintiff  was  not  really  G.  B.  777;  Western  Bank  of  Scotland 

misled  by  the  representation.    Peek  v.  Addie  (1867),  L.  R.  1  H.  L.  So.  145, 

V.  Derry  (1887),  L.  R  87  Ch.  Div.  541.  162;  Reese  Silver  Mining  Ckx  v.  Smith 

Plaintiff  appealed  to  the  court  of  ap-  (1869),  L.  R.  4  H.  L.  64;  PeeK  v.  Our- 

peal,  and  the  case  was  argued  be-  ney  (1873),  L.  R.  6  H.  L.  877:  Weir  v. 

fore  Cotton,  L.  J.,  Sir  J.  Hannen  and  Bell  (1878),  3  Ex.  Div.  238;  Arkwright 

Lopes,   L.  J.,  who  unanimously  re-  v.  Newbold  (1881X  17  Ch.  Div.  801; 

versed  the  judgment  below  and  gave  Edging^n  v.  Fitzmaurice  (1885),  29 

judgment  for  the  plaintiff.    Each  of  Ch.   Div.  459;    Smith  v.   Chadwick 

the  judges  delivered  an  opinion,  all  (1882),  20  Ch.  Div.  27,  9  App.  Cas.  187. 

concurring  that  to  make  a  statement  Derry  v.  Peek  has  been  both  vig- 

as  true  which  one  does  not  know  and  orously  assailed  and  defended    Sir 

has  no  reasonable  ground  to  believe  Frederick  Pollock  writes  a  ti'enchant 

to  be  true  was  such  fraud  as  would  article  in  5  L.  Q.  Rev.  (1887),  410,  in 

sustain  an  action  for  deceit    Peek  which  he  says:  "  The  purpose  of  this 

T.  Derry,  87  Ch.  Div.  563.    From  this  paper  is  to  show  that  the  grounds 

decision  defendants  appealed  to  the  assigned  in  Derry  v.  Peek,  whether 

House  of  Lords,  which  unanimously  necessary  for  the  decision  or  not,  are 

reversed  the  court  of  appeal  and  af-  erroneous  in  law,  and  ought  to  be 

firmed  the  judgment  of  Stirling,  J.  disregarded  by  every  tribunal  which 

Derry  v.  Peek  (1889X  14  App  Cas.  337.  is  at  liberty  to  disregard  them ; "  and 

Lords  Halsbury,  Bramwell,  Watson,  as  to  these  he  subsequently  says  (6 

Fitz  Gerald  and  Herschell  delivered  L.  Q.  Rev.  72,  n.)  he  "  was  thinking 

opinion&    Lord  Herschell  made  an  chiefly  of  American   courts."     Sir 

exhaustive  review  of  the  decisions,  William  R.  Anson,  on  the  other  hand, 

beginning  with  Pasley  v.  Freeman  comes  to  its  support  in  6  L.  Q.  Rev. 

(1789),  8  T.  R  51,  2  SnL  L.  Caa  74,  and  72.     See  also,  per  Lord  Esher,  in 

including  Haycraft  v.  Creasy  (1801),  Tomkinson   v.  Balkis   Clonsolidated 

2  East,  92;  Foster  v.  Charles  (1830),  7  Co.,  [1891]  2  Q.  R  614.    In  this  coun- 

Bing.  105;  Corbett  v.  Brown  (1831),  try  the  decision  has  been  quite  gen- 

8  Bing.  33;  Polhill  v.  Walter  (1832),  erally  criticised.  23  Am.  L.  Rev,  1007, 

8  R  &  Ad.  114;  Oawshay  v.  Thomp-  24  id.  154, 155. 

son  (1842),  4  M.  &  Gr.  357;  Moens  v.  i§  863. 
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injured  by  it.^  The  rule  is  frequently  stated  that  it  must  have 
been  made  with  an  intention  to  deceive  the  party  injured,  and 
this,  of  course,  is  true ;  but  it  is  not  essential  that  an  intention 
to  deceive  should  have  been  actively  present  to  the  deceiver's 
mind,  nor  that  he  should  have  foreseen  and  contemplated  all 
of  the  results  which  would  ensue.*  The  intention  to  deceive 
will  be  presumed  from  the  fact  that  he  has  made  a  statement, 
which  he  did  not  know  or  believe  to  be  true,  with  the  intention 
that  it  should  be  acted  upon,  and  this  presumption  cannot  be 
overthrown  by  evidence  that  there  was  no  intention  to  deceive.' 
If,  on  the  other  hand,  the  representation  was  not  made  with 
the  intention  or  expectation  that  it  would  be  acted  upon,  or 
was  not  calculated  to  induce  action,  the  mere  fact  that  some 
one  has  acted  upon  it  to  his  injury  will  not  give  rise  to  an  action 
of  deceit  nor  warrant  rescission.* 

§  878.  .  The  representation  must  also  have  been  made 

to  induce  action  hy  the  party  injured,^  though  it  need  not  have 

lEndsley  t.  Johns  (1887),  120  HL  fondant's  knowledge.    The  scienter 

469, 12  N.  R  R  247,  60  Am.  R.  572;  as  well  as  the  falsehood  being  proved, 

Cowley  V.  Smyth  (1884),  46  N.  J.  L.  proof  of  the  fraudulent  intent  is  re- 

880, 50  Am.  R  432 ;  Tacoma  v.  Tacoma  garded  as  conclusive.  Evidence  that 

L.  &  W.  Ca,  16  Wash.  288, 47  Paa  R  the  defendant  intended  no  fraud  will 

788.  not  be  received,  and  the  jury  will  be 

2  Thus  in  Judd  v.  Weber  (1887),  55  instructed  to  find  for  the  plaintiff. 

Conn.  267, 11  AtL  R  40,  it  is  said:  though  they  should  be  of  opinion 

"  It  is  a  mistake  to  suppose  that  it  is  that  the  defendant  was  not  instigated 

essential  to  a  fraudulent  intent  that  by  a  corrupt  motive  of  gain  for  him- 

it  should  reach  forward  and  actually  self,  or  by  a  malicious  motive  of  in- 

contemplate  the  resulting  damage  to  jury  to  the  plaintiff."    Fraudulent 

the  other  party.    There  is  a  fraudu-  intent  will  be  presumed  from  false 

lent  intent,  if  one,  with  a  view  of  representation  intended  to  be  acted 

benefiting   himself    by   ijitentional  upon.  Haven  v.  Neal  (1890),  48  Minn, 

falsehood,   misleads    another   in   a  815,  45  N.  W.  R  612.    A  denial  of 

course  of  action  which  may  be  in-  actual  intent  to  defraud  does  not 

jurious  to  him."  avoid  the  consequences  of  an  act 

s  In  Cowley  v.  Smyth  (1884),  46  N.  which  is  in  effect  a  fraud.    Newlove 

J.  L.  880,  50  Am.  R  432,  it  is  said:  v.  Callaghan  (1891),  86  Mich.  801,  48 

"The  simplest  form  in  which  the  N.  W.  R  1096. 

question  of  the  sufficiency  of  proof       *  See  Smith  v.  Mariner  (1856)^  5  Wis. 

arises  is  where  the  proof  is  that  the  551,  68  Am.  Dec.  78. 
representation  was  false  to  the  de-       ^Thus  in  Carter  v.  Harden  (1886)^ 
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been  made  directly  ^  him ;  if  it  be  made  to  one  person  with  the 
expectation  and  purpose  that  it  shall  be  communicated  to  and 
acted  upon  by  another,  it  is  enough.^    Neither  is  it  necessary 

78  Me.  528,  7  Atl.  R  d93,  it  is  held  Munro  v.  Gairdner,  8  Brev.  (S.  Q)  81, 
that  a  wife  oannot  maintain  an  ao-  5  Aul  Dec.  53L 
tion  to  recover  damages  tot  injuries  The  cause  of  action  survives  to 
received  by  her  in  using  a  vicious  the  personal  representatives  of  the 
horse,  against  the  person  who  sold  person  deceived.    Baker  v.  CrandaU 
the  horse  to  her  husband  with  repre-  (1888),  78  Mo.  584,  47  Am.  R  120. 
sentation  that  it  was  not  vicious.  (In  cases  of  negligence  for  selling 
Plaintiff  contended  that  defendant  or  furnishing  dangerous  articles,  the 
sold  the  horse  to  her  husband  know-  right  of  a  remote  party  to  sue,  if  in- 
ing  that  it  was  to  be  used  as  a  family  jured,  has  been  sustained.    Schubert 
horse,  but  the  court  found  that  de-  v.  Clark,  40  Minn.  381,  51  N.  W.  R 
fendant  did  not  know  this,  but  sup-  1103,  82  Am.  St  R.  559,  15  L.  R  A 
posed  it  was  to  be  used  by  the  hus-  818;  Thomas  v.  Winchester,  6  N.  Y. 
band  in  his   business  as  a  sewing  897,  57  Am.  Dec.  455;  Norton  v.  Sew- 
machine   peddler.     The   case   was  all,  106  Mass.  143,  8  Am.  R  298;  Wel- 
]ikened  to  Winterbottom  v.  Wright,  lington  v.  Oil  Ca,  104  Mass.  64;  Elkins 
10  M.  &  W.  109,  and  distinguished  v.  McKean.  79  Pa.  St  493;  Bishop 
from  Jjangridge  .v.  Levy.    In  lAng-  v.  Weber,  139  Mass.  411,  1  N.  E.  R 
ridge  v.  Levy  (1837),  2  M  &  W.  519,  it  154.  52  Am.  R  715;  George  v.  Skiv- 
appeared  that  Levy  sold  a  gun  to  the  ington,  L.  R  5  Ex.  Cas.  1 ;  Devlin  v. 
father,  Langridge,  for  the  use  of  him-  Smith,  89  N.  Y.  470,  42  Am.  R  811. 
self  and  his  sons,  with  certain  repre-  Contra,  Heizer  v.  Kingsland  Mfg.  Ca, 
sentations  as  to  its  make  and  safety,  110  Mo.  605,  19  S.  W.  R  630,  33  Am. 
which  proved  to  be  untrue,  and  Lang-  St  R  482,  15  L.  R  A.  821;  Necker  v. 
ridge,  the  son,  in  using  the  gun,  was  Harvey,  49  Mich.  517, 14  N.  W.  R  503; 
injured.    Held,  that  the  son  might  Curtin  v.  Somerset,  140  Pa.  St  70, 
maintain  an  action  against  Levy  to  21  AtL  R  244,  23  Am.  St  R  220,  and 
recover  damages.    It  has  been  said,  cases  cited  in  these  cases.) 
however,  in   later  €ases,  that  this  In  Peek  v.  Gurney,  L.  R  6  H.  L. 
was  regarded  as  a  case  whose  prin-  377,  it  was  held  that  liability  for  false 
ciple  was  not  to  be  extended.    And,  representations  in  a  prospectus  to 
in  general,  the  rule  is  well  settled  induce  the  subscription  for  shares 
that  the   false  representation  will  did  not  extend  to  the  vendees  of  the 
give  a  cause  of  action  to  those  per-  original  subscribers.    But  in  Water- 
sons  only  who  had  a  right  to  rely  bury  v.  Andrews  (1887),  67  Mich.  281, 
upon  it  as  one  made  with  the  inten-  false  representations  to  a  husband, 
tion  that  it  should  or  might  influence  repeated  by  him  to  his  wife  to  in- 
their  action.    Wells  v.  CJook  (1865X  16  duce  her  to  become  surety  for  him, 
Ohio  St  67,  88  Am.  Dec.  436;  Mo-  were  held  to  avail  the  wife  to  defeat 
Cracken  v.  West  17  Ohio,  16;  Riw-  liability. 

lings  V.  Bean,  80  Ma  614;  Beesley  v.  i  Chubbuck  v.  Cleveland  (1887),  37 

Hamilton,  50  IlL  88;  Savings  Bank  Minn.  466,  35  N.  W.  R  362,  5  Am.  St 

V.  Albee,63N.H.152,56  Am.  R501;  R  864  [citing  Langridge  v.  Levy, 
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that  the  particalar  person  who  shall  act  upon  it  be  at  the  time 
identified ;  if  it  be  made  to  be  acted  upon  by  any  one  of  a  class 
of  persons  and  one  of  that  class  does  consequently  act  upon  it, 
it  is  sufficient.^ 

§  879*  Party  complaining  must  hare  been  deceired  by  the 
representation. —  In  the  next  place  the  party  complaining 
must  have  relied  upon  the  representation  and  been  deceived 
thereby.  For  if  he  did  not  rely  upon  the  representation,  or  if 
he  knew  it  was  false  and  therefore  was  not  deceived  by  it,  it 
has  done  him  no  injury.*    And  so,  if  he  did  not  believe  the 

supra;   lasigi  t.  Brown,    17   How.  public  adopts  and  acts  upon  it    See 

(U.  S.)  188].    Representation  may  be  Derry  ▼.  Peek.  14  App.  Cas.  837;  Peek 

made  to  agent    Beetle  v.  Anderson,  v.  Gurney,  L.  R.  18  Eq.  Cas.  79,  Ia  R.  6 

98  Wis.  5,  78  N.  W.  R.  560;  Riggs  v.  a  L.  377;  Seale  v.  Baker,  70  Tex.  283, 

Thorpe,  67  Minn.  217.  69  N.  W.  R.  891.  7  a  W.  R  742,  8  Am.  St  R  592;  Bar- 

1  This  is  well  illustrated  by  the  tholomew  v.  Bentley,  15  Ohio,  659,  45 

cases  (more  fully  to  be  considered  in  Am.  Dec.  596;  Delano  v.  Case,  121  HL 

a  later  section,  §  894)  of  representa-  247,  12  N.  &  R.  676,  2  Am.  St  R  81; 

tions  to  commercial  agencies,  to  be  Morgan  v.  Skiddy,  62  N.  Y.  319;  Cole 

by  them  communicated  to  their  pa-  t.  Cassidy,  188  Mass.  437,  52  Aul  R. 

trons.    Eaton  v.  Avery,  88  N.  Y.  31.  284;  Cowley  v.  Smyth,  46  N.  J.  L. 

88  Am.  R  389;  Gainesville  Nat  Bank  380.  50  Am.  R  482;  TerwiUiger  v. 

V.  Bamberger,  77  Tex.  48,  18  a  W.  Great  West  TeL  Ca,  59  111  249;  Pad- 

R  959,  19  Am.  St  R  788;  Robinson  dock  v.  Fletcher,  42  Vt  389. 
V.  Levi,  81  Ala.  134,  1  a  R  554;  Ste-       2Miug  v.  Woolfolk  (1885),  116  U.  a 

vens  V.  Ludlum,  46  Minn.  160«  48  N.  599,  6  S.  Ct  489;  Proctor  v.  McCoid 

W.  R  771,  18  L.  R  A.  270;  Mooney  (1882),  60  Iowa,  153,  14  N.  W.  R  208; 

V.  Davis,  75  Mich.  188,  42  N.  W.  R  Hiunphrey    v.    Merriam    (1884),    33 

802,  13  Am.  St  R  425;  Fechheimer  Minn.  197,  20  N.  W.  R  138;  Priest  v. 

V.  Baum,  87  Fed.  R  167,  2  L.  R  A.  White  (1886).  89  Mo.  609.  1  a  W.  R 

158:  Genesee  County  Savings  Bank  361;  Bennett  v.  Gibbons  (1888),  55 

V.  Michigan  Barge  Co.,  52  Mich.  164,  Conn.  450, 12  Atl.  R  99;  Amstine  v. 

17  N.  W.  R  790. 18  N.  W.  R  206.  Treat  (1888),  71  Mich.  561,  39  N.  W. 

Representations  made  to  the  pub-  R  749;  Phipps  v.  Buckman,  30  Pa. 

lie  generally,  by  means  of  prospect-  St  401;  HiUer  v.*  Ellis,  72  Miss.  701. 

uses  and  the  like,  issued  by  the  direct-  18  a  R  95;  Gregory  v.  Schoenell,  55 

ors  or  promoters  of  corporations,  for  Ind.  101;  Dady  v.  Condit  168  UL  51 1» 

the  purpose  of  securing  subscriptions,  45  N.  R  R  224;  Hartford  F^  Ins.  Ca 

deposits,  etc.,  also  afford  an  excellent  v.  Kirkpatrick,  111  Ala.  456,  20  a  R 

illustration  of  how  a  representation  651;  Davidson  v.  Crosby,  49  NeU  60, 

to  a  class,  i.  e.,  the  public,  may  be-  68  N.  W.  R  838;  Fromer  v.  Stanley, 

come  a  representation  to  an  indi-  95  Wis.  56,  69  N.  W.  R  820. 
vidual,  when  one  member  of  that       If  the  party  acted  on  his  own  judg- 
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representation,^  or  if  its  falsity  was  apparent  from  the  things 
open  to  his  observation,*  or,  according  to  many  cases,  if  its 
falsity  would  have  been  discovered  if  he  had  exercised  ordi- 
nary care  and  prudence,  he  cannot  be  deemed  to  have  been 
deceived. 

§  880,  .  In  order  to  give  rise  to  a  cause  of  action,  the 

representations,  it  was  said  by  the  supreme  court  of  the  United 
States,  must  be  representations  relating  to  a  matter  as  to  which 
the  complaining  party  did  not  possess  at  hand  the  means  of 
knowledge.  Where  means  of  knowledge  are  at  hand,'  and 
equally  available  to  both  parties,  and  the  subject  of  the  pur- 
chase is  equally  open  to  their  inspection,  if  the  purchaser  does 
not  avail  himself  of  those  means  and  opportunities,  he  will  not 
be  heard  to  say,  in  impeachment  of  the  contract  of  sale,  that 
he  was  drawn  into  itT)y  the  vendor's  misrepresentations.  If, 
having  eyes,  he  will  not  see  matters  directly  before  them, 
where  no  concealment  is  made  or  attempted,  he  will  not  be 
entitled  to  favorable  consideration  when  he  complains  that  he 
has  suffered  from  his  own  voluntary  blindness,  and  befen  mis- 
led by  overconfidence  in  the  statements  of  another.' 

ment   or  investigatioQ   he   cannot  cases  cited  in  foUowing  note.    In- 

oomplain.  Slaughter's  Adm'r  v.  Ger-  formation  of  the  falsity  of  the  repre- 

son,  18  WalL  (U.  S.)  879;  Southern  sentation  received  at  any  time  be- 

Development  Ca  v.  Silva,  125  TJ.  S.  fore  the  party  has  become  bound  is 

247,  8  a  Ct  881;  Farrar  v.  Churchill,  enough.    Whiting  v.  Hill,  23  Mich. 

185  U.  a  609,   10  a  Ct  771;  Fams-  899;  Pratt  v.  Philbrook,  41  Ma  132. 

worth  V.  Duffner,   142  U.  S.  43,  12  » Slaughter's  Adm'r  v.  Gerson,  18 

a  Ct  164;  Colton  v.  Stanford,  82  CaL  WalL  (U.  a)  379.    To  same  effect: 

851,  23  Pac.  R  16, 16  Am.  St  R  137;  Long  v.  Warren  (1877),  68  N.  Y.  426; 

Halls  V.  Thompson,  1  a  &  M.  (Miss.)  Studer  v.  Bleistein,  115  N.  Y.  816,  22 

448;  Hagee  v.  Grossman,  81  Ind.  223;  N.  £.  R.  248;  Rubber  Co.  v.  Adams, 

Nye  V.  Merriam,  85  Vt  43a  23  Pick.  (Mass.)  256;  Mooney  v.  Mil- 

^  Bowman  v.  Carithers,  40  Ind.  90;  ler,  102  Mas&  217;  Brown  v.  Leach, 

Dady  v.  Condit,  163  IlL  511,  45  N.  E.  107  Mass.  364;  Leavitt  v.  Fletcher,  60 

R.  224;  Hartford  F.  Ins.  Ca  v.  Kirk-  N.  H.  182;  Hobbs  v.  Parker,  31  Me. 

Patrick,  111  Ala.  456^  20  a  R.  651;  143;  Rockafellow  v.  Baker,  41  Pa.  St 

Davidson  t.  Crosby,  49  Neb.  60,  68  319,  80  Am.  Dec.  624;  Saunders  v. 

N.  W.  R.  838;  Fromer  v.  Stanley,  95  Hatterman,  2  Ired.  (N.  g.)  L.  32,  37 

Wia  56,  69  N.  W.  R.  820.  Am.  Dec.  404;  Etheridge  v.  Vemoy, 

>  Long  V.  Warren,  68  N.  Y.  426,  and  70  N.  0,  713;  Finlayson  v.  Finlayson* 
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§881. Bight  to  rely  on  representation. —  This  rule,         ' 

however,  is  one  not  to  be  extended  beyond  the  cases  falling  j 

clearly  within  it,  for  where  a  person  intentionally  makes  a  false  • 

representation  to  influence  the  action  of  another,  particularly 
where  the  representation  is  of  such  a  kind  as  naturally  to  allay  ! 

investigation,  and  thereby  induces  him  to  rely  on  the  repre- 
sentation to  his  injury,  the  guilty  person  will  not  be  permitted 
to  escape  liability  by  saying  that  the  other  was  too  easily  de- 
ceived, or  ought  not  to  have  trusted  him.^  And  if,  in  any  case, 
the  means  of  knowledge  were  not  present  or  were  not  equal, 
as  if  the  matter  was  peculiarly  within  the  knowledge  of  the 

17  Oreg.  847,  21  Paa  R.  67,  8  Ia  R  A.  cannot  procure   a  contract  in  his 

801;  Moore  v.  Recek,  163  IlL  17,  44  favor  by  fraud  and  then  bar  a  defense 

N.  K  R.  868;  Griffith  v.  Strand,  19  to  it  on  the  ground  that  had  not  the 

Wash.  686,  54  Pac.  R  613;  Olcott  v.  other  party  been  so  ignorant  or  neg- 

Bolton,  50  Nebi  779,  70  N.  W.  R.  866-  ligent  he'could  not  have  succeeded 

Dillman  ▼.  Nadlehoffer,  119  IlL  567.  in  deceiving  him."   See  also  to  same 

^Thus,  in  Albany  City  Sav.  Insti-  effect:  Jackson  v.  Collins,  39  Mich, 

tution  V.  Burdick  (1881),  87  N.  Y.  40,  557;   Gardner  v.  Trenary,  65  Iowa, 

the  court,  speaking  of  Long  v.  War-  646,  22  N.  W.  R  912;  Olson  v.  Orton, 

ren,  mpra,  said:  "The  authority  of  28  Minn.  36,8  N.  W.  R.  878;  David  v. 

that  case  should  not  be  extended  to  Park,  103  Mass.  501 ;  Linlngton  v. 

cases  not  clearly  within  the  princi-  Strong,  107  111.  295;  Thome  v.  Prentiss, 

pies  there  laid  down.    It  is  certainly  83  IlL  99;  Cottrill  v.  Krum,  100  Ma 

not  just  that  one  who  has  perpetrated  897, 18  Am.  St  R  549, 13  S.  W.  R  753L 
a  fraud  should  be  permitted  to  say        In  Chamberlin  v.  Fuller  (1886),  59 

to  the  party  defrauded,  when  he  de-  Vt  247,  it  is  said:  *'The  defendant 

mands  relief,  that  he  ought  not  to  insists  that  the  false  representations 

have  believed  or  trusted  him.  Where  must  have  been  such  as  to  deceive  a 

one  sues  another  for  negligence,  his  man  of  ordinary  care  and  prudence; 

own  negligence  contributing  to  the  t.  e.,  if  a  man  is  not  endowed  with 

injury  will  constitute  a  defense  to  those  faculties  he  is  at  the  mercy  of 

the  action;  but  where  one  sues  an-  every  swindler  who  makes  him  his 

other  for  a  positive,  wilful  wrong  or  prey,  excluding  from  the  benefits  of 

fraud,  negligence  by  which  the  party  the  law  the  very  class  around  whom 

injured  exposed  himself  to  the  wrong  its  arm  should  be  thrown — thus  pro- 

or  fraud  will  not  bar  reliet    If  the  tecting  the  strong  and  robbing  the 

rule  were  otherwise  the  unwary  and  weak.  As  well  adopt  Rob  Roy *s  rule: 

confiding,  who  need  the  protection  *  That  they  should  take  who  have  the 

of  the  law  the  most,  would  be  left  a  power,  and  they  should  keep  who 

prey  to  the  fraudulent  and    artful  can.*    No  rogue  should  enjoy  his  Ul- 

practices  of.  evil-doers."    In  Warder,  gotten  plunder  for  the  simple  reason 

etc.  Ca  V.  Whitish  (1890),  77  Wis.  430,  that  his  victim  is  by  chance  a  fooL" 

46  N.  W.  R  540,  it  is  said:  "A  person  See  s.\sopo8t,  §  184L  * 
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party  making  the  representation,^  or  if  the  thing  concerning 
which  it  was  made  was  not  present  or  open  to  observation,*  or 
if  the  party  making  the  representation  did  anything  to  prevent 
or  dissaade  the  other  from  investigating  for  himself,'  then  the 
rale  above  referred  to,  denying  him  a  remedy,  does  not  apply. 

§  882.  .  It  is  not  necessary  that  the  false  representation 

shall  have  been  the  sole  cause  of  the  deceit;  if  it  was  a  con- 
tributing cause,  it  is  enough.* 

§  883. .  Whether  the  alleged  representation  was  such 

an  one  as  the  plaintiff  had  a  right  to  rely  upon,  or  whether  it 
was  of  a  character  to  deceive  such  a  person  as  he,  are  questions 
for  the  jury.' 

§  884.  Misrepresentation  must  hare  caused  proximate  in- 
jury.—  And,  lastly,  the  party  relying  upon  the  representation 
must  have  sustained  injury.  "  Fraud  without  damage,  or  dam- 
age without  fraud,  gives  no  cause  of  action,"  said  Croke,  J.,  in 
an  old  case,*  "  but  where  these  two  do  concur  then  an  action 
lieth."  The  amount  of  the  injury  is  not  material  (except  as 
affecting  the  amount  of  the  damages  to  be  awarded  in  an  ac- 
tion), so  long  as  it  be  of  the  kind  and  nature  of  which  the  law 
takes  cognizance. 

§  885.  .  And  here,  as  elsewhere,  the  injury  complained 

of  must  have  been  the  natural  and  proximate  result  of  the  mis- 
representation.   "A  misrepresentation  goes  for  nothing,"  it  is 

1  Smith  ▼.  Riohards,  13  Pet  (IJ.  a)    Mass.  20;  Mathews  v.  Bliss,  23  Pick. 

2  Martin  ▼.  Jordan,  60  M&  53L  ^Ingalls  v.  Miller  (1889),  121  Ind. 
'Harris  ▼.  McMurray,  23  Ind.  0;    188,  22  N.  R  R  995. 

Webster  v.  Bailey,  81  Mich.  86;  Rose-       «  Baily  v.  Merrell  (1616),  8  Bulst  94. 

man  t.  Canovan,  43  CaL  110.  To  same  effect:  Childs  v.  Merrill,  63 

*  Cook  V.  GUI,  83  Md.  177, 34  Atl.  R  Vt  463, 22  AtL  R.  626, 14  L.  R  A.  264; 

248;  Handy  v.  Waldron,  19  R  L  618,  Ming  v.  Woolfolk,  116  U.  a  599,  6  a 

35  AtL  R  884;   Roberts  v.  French  Ct  489;   Jordan  v.  Pickett,  78  Ala. 

(1891X  153  Mass.  60,  26  N.  E.  R  416,  831;   Holton  v.  Noble,  83  CaL  7,  23 

10  L.  R  A.  656;  Windram  v.  French  Pac.  R  58;  Danforth  v.  Cashing,  77 

(1890),  151  Mass.  547,  24  N.  E.  R  914,  Ma  182;  Butterfield  v.  Barber,  20 

8  L  R  A.  750;  Safford  v.  Grout,  120  R  I  99, 87  AtL  R  532. 
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said,  ^^  unless  it  is  a  proximate  and  immediate  cause  of  the  trans- 
action. It  is  not  enough  that  it  may  have  remotely  or  indi- 
rectly contributed  to  the  transaction,  or  may  have  supplied  a 
motive  to  the  other  party  to  enter  into  it.  The  representation 
must  be  the  very  ground  on  which  the  transaction  has  takea 
place."  *  As  has  been  noticed,  however,  it  is  not  necessary  that 
the  representation  was  the  sole  inducement^  if  it  was  a  mate- 
rial and  contributing  one. 

n. 

Of  Fraud  upon  the  Seller. 

§  886.  Forms  of  fraud. —  The  forms  of  fraud  are  infinite, 
and  it  is  impossible  to  describe  them  all.  It  will  suffice  for  the 
present  purpose  to  mention  a  few  of  the  phases  which  most  fre- 
quently present  themselves  when  the  seller  is  to  be  deceived. 

§  887.  Fraudulent  personation. —  A  kind  of  fraud  not  in- 
frequently practiced  upon  the  seller  is  that  of  fraudulent  per- 
sonation, as,  for  example,  where  A,  for  the  purpose  of  defraud- 
ing B,  leads  B  by  false  representations  to  believe  that  A  is  C, 
or  is  the  agent  of  0,  and  thereby  induces  B  to  deliver  goods  to 
A  under  the  mistaken  belief  that  he  is  selling  them  to  C*   The 

1  Adams  v.  Schiffer  (1887),  11  Cola  and  that  he  could  recover  the  wool 

15, 17  Paa  R  21,  7  Am.  St  R  202,  or  its  value  from  a  &  Ca    Barker  v. 

quoting  Kerr  on  Fraud,  84    To  same  Dinsmore  (1872\  72  Pa.  St  427,  13 

effect:  Dawe ▼.  Morris,  149  Masa  188,  Am.  R.  697.    ''The  principle  which 

14  Am.  St  R.  404,  4  L.  It  A.  158,  21  underlies  this  case,  and  by  which  the 

N.  K  R  dlS.  rights  of  the  parties  are  to  be  deter- 

2&,  who  falsely  and  fraudulently  mined,"  said  the  court,  per  Will- 
pretended  to  represent  B.  &  Ckx,  iams,  J.,  "is  this:  The  sale  of  goods 
called  upon  D.  and  contraoted  with  by  one  who  has  tortiously  obtained 
him  for  wool  to  be  consigned  to  R  &  their  possession  without  the  owner's 
Ca  S.  also  called  upon  R  &  Ca  and  consent  vests  in  the  purchaser  no 
pretended  to  be  the  son  of  D.,  and  title  to  them  as  against  the  owner, 
contracted  to  sell  them  wooL  The  As  a  general  rule  no  man  can  be  di- 
wool  was  shipped  by  rail  consigned  vested  of  his  property  without  his 
to  R  &  Ca,  but  S.  procured  it  from  own  consent  and  voluntary  act  It  is 
the  railroad  company  and  delivered  true  that  there  are  exceptions  to  the 
it  to  R  &  Ca,  who  paid  S.  for  it  rule,  as  clearly  defined  and  as  well 
Held,  that  D.'8  title  was  not  divested  settled  as  the  rule  itself,  but  this  case 
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distinction  between  this  case  and  those  to  be  hereafter  consid- 
ered of  sales  induced  by  false  representations  as  to  solvency 
and  the  like  is  obvious.  There  the  seller  intends  to  sell  to  the 
person  who  obtains  the  goods,  though  his  consent  to  such  sale 

does  not  come  within  any  of  them.  Where   one»  falsely  and   fraudu- 

Herethe  defendants*  vendor  acquired  lently  pretending  to  be  the  agent  of 

no  right  or  title  tb  the  wool  under  a  third  person,  as  such  pretended 

his  contract  with  the  plaintiff  [the  agent  purchases  personal  property 

jury  having  found  that  D.  had  not  from  a  vendor  who  intends  to  vest 

8old  the  wool  to  S.  but  to  B.  &  Co.,  the  title  in  the  supposed  principal, 

and  upon  their  credit],  and  he  [S.]  did  the  sale  is  void  and  vests  no  title  in 

not  obtain  from  him  [D.]  its  actual  such  pretended  agent,  and  he  cannot, 

possession.     The  railroad  company  by  a  subsequent  sale,  confer  title 

had  no  authority,  as  the  plaintiffs  upon  another.    The  seUer  is  not  es- 

agent,  to  deliver  the  wool  to  him,  topped  from  reclaiming  by  the  fact 

and  their  delivery  gave  him  no  right  that  he  permitted  the  biU  of  lading 

or  title  to  it  whatever.    Nor  had  he  to  be  made  out  in  the  name  of  the 

any  apparent  or  implied  authority  pretended  agent     The  measure  of 

from  the  plaintiff  to  sell  or  dispose  the  seUer's  recovery  is  the  value  of 

of  it.    It  is  clear  then  that  he  could  the  property  at  the  time  of  the  re- 

oonvey  no  title  by  its  sale;  and  if  so  fusal  to  restore  it-,  less  the  value  of 

the  defendants  could  acquire  no  title  improvements  added  in  good  faith 

by  its  purchase,  though  they  pur-  by  the  purchaser  from  the  pretended 

chased  it  for  a  fair  and  valuable  con-  agent    Peters  Box  &  Lumber  Ca  v. 

flideration,  in  the  usual  course  of  Lesh  (1888),  119  Ind.  98, 12  Am.  St  R. 

trade,  without  notice  of  the  plaint-  867,  20  N.  K  R  291. 

iWa  ownership,  or  of  any  suspicious  The  plaintiff,  refusing  to  sell  to  C, 

circumstances  calculated  to  awaken  a  broker,  delivered  goods  to  him  on 

inquiry  or  put  them  on  their  guard,  his  representation  that  they  were  for 

The  case  is  a  hard  one  in  any  aspect  an   undisclosed   principal   in   good 

of  it    One  of  two  innocent  parties  credit,  entering   and  billing   them 

must  suffer  by  the  fraud  and-knav-  as  a  sale  to  C.    It  appearing  that 

ery  of  a  swindler,  who  had  no  au-  there  w^  no  such  princii)al,  held, 

thority  to  act  for  either.    But  the  that   plaintiff   might    replevy    the 

law  is  well  settled  that  the  owner  goods  from  defendant,  who  was  C*s 

cannot  be  divested  of  his  property  bona  fide  pledgee^    Rodliff  v.  Dallin- 

without  his  own  consent,  unless  he  ger  (188G),  141  Mass.  1,  4  N.  K  R.  805, 

has  placed  it  in  the  possession  or  ous-  55  Am.  R  489.    Said  the  court,  per 

tody  of  another  and  given  him  an  Holmes,  J.:  ''The  invalidity  of  the 

apparent  or  implied  right  to  dispose  transaction  in  the  case  at  bar  does 

of  it    The  case  was  tried  on  this  not  depend  upon  fraud,  but  upon  the 

principle,  and  as  there  is  no  error  ap-  fact  that  one  of  the  supposed  parties 

parent  in  the  record  the  judgment  is  wanting,  it  does  not  matter  how. 

must  be  affirmed."  See  also  McOold-  Fraud  only  becomes  important  as 

rick  V.  Willits  (187dX  52  N.  Y.  612.  such  when  a  sale  or  contract  is  com- 
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may  have  been  procured  by  fraud.  Here  the  seller  does  not 
intend  to  sell  to  the  person  who  obtains  the  goods  but  to  an- 
other, who,  as  he  is  fraudulently  led  to  believe,  is  the  person 
obtaining  the  goods  or  his  principal.     There  there  is  a  conaenty 

plete  in  its  formal  elements,  and  and  as  plaintiff  did  not  seU  to  Clem- 
therefore  valid  unless  repudiated,  enteon  and  there  was  no  principal, 
bat  the  right  is  claimed  to  rescind  there  was  no  sale  (Edmunds  v.  Mer- 
it It  goes  to  the  motives  for  mak-  chants*  Desp^  Trana  Ca,  135  Mas& 
ing  the  contract,  not  to  its  existence ;  283). 

as  when  a  vendee  expressly  or  im-  A  swindler  of  the  name  of  Kent, 

pb'edly  represents  that  he  is  solvent  pretending  to  be  a  partner  in  the  firm 

and  intends  to  pay  for  the  goods,  of  Charles  K  Kent  &  Son,  a  respon- 

when  in  fact  he  is  insolvent  and  sible  firm  of  K.,  bought  goods  from 

has   no  reasonable  expectation   of  Yates  &  Ca,  in  Cleveland.    Yates 

paying  for  them;  or  being  identified  shipped  the  goods  directed  to  Charles 

by  the  senses  and  dealt  with  as  the  H.  Kent  &  Son,  supposing  them  to  be 

person  ao  identified,  says  that  he  is  the   purchasers.    When   the   goods 

A,  when  in  fact  he  is  R    But  when  reached  K,  the  swindler,  by  other 

one  of  the  formal  constituents  of  a  false  representations,  obtained  them 

legal  transaction  is  wanting,  there  is  from  the  carrier  and  sold  them  to 

no  question  of  rescission;  the  trans-  Dean,  who  claimed  to  be  a  bona  fide 

action  is  void  ab  initio,  and  fraud  purchaser;  but  it  was  held  that  even 

does  not  imimrt  to  it,  against  the  will  if  he  was,  he  was  liable  to  Yates  & 

of  the  defrauded  party,  a  validity  Co.    Dean  v.  Yates  (1872),  22  Ohio  St. 

that  it  would  not  have  if  the  want  888.    See  also  Sanders  v.  Keber,  28 

were  due  to  innocent  mistaka    The  Ohio  St  630. 

sale  being  void,  and  not  merely  void-  R  falsely  pretended  to  be  the  agent 

able,  or,  in  simpler  words,  there  hav-  of  L.  and  bought  goods  of  EL  osten- 

ing   been  no  sale,  the  delivery  to  sibly  for  L.,  and  H.  delivered  them 

Clementeon  gave  him  no  power  to  to  L.    L.  had  bought  the  same  goods 

convey  a  good  title  to  a  bona  fide  from  R,  supposing  him  to  be  the 

purchaser.  He  had  not  even  a  defect-  owner.    R  paid  H.  part  of  the  price, 

ive  title,  and  his  mere  possession  did  Held,  that  H.  could  recover  the  value 

not  enable  him  to  pledge  or  mort-  of  the  property  from  L.,   less  the 

gage.   The  considerations  in  favor  of  amount  received   from  R     Hamet 

protecting   bona  fide   dealers  with  v.  Letcher  (1881),  87  Ohio  St  856,  41 

persons  in  possession,  in  cases  like  Am.  R  519. 

the  present,  were  much  urged  fin  A,  falsely  representing  himself  ta 
Thacher  v.  Moors,  184  Masa  156,  but  be  the  member  of  a  firm,  bought 
did  not  prevaiL  Much  less  can  they  goods  from  B  in  the  name  of  the 
be  allowed  to  prevail  against  a  legal  firm,  to  whom  R  sent  them  by  car- 
title  without  the  intervention  of  stat-  rier.  The  firm  declined  to  receive 
uta"  The  entry  on  the  books  was  them  and  A  thereupon  sold  them  to 
held  not  conclusive  (Com.  v.  Jeffries,  C,  to  whom  the  carrier  delivered 
7  Allen,  548,  564,  88  Am.  Dea  712);  them  at  A's  request    Held,  that  R 
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procured  by  fraud,  and  therefore  a  sale,  though  voidable.  Here 
there  is  no  consent,  by  reason  of  the  fraud,  and  therefore  no 
sale  or  a  sale  void. 

oould   maintain   trover  against  C,  had  never  passed  ont  of  plaintifE^ 

though  the  latter  was  a  purchaser  in  Hardman  v.  Booth,  1  H.  &  C.  80d. 

good  &ith.    Moody  v.  Blake  (1875),  A  swindler  of  the   name   of  A. 

117  Mass.  23, 19  Am.  R.  394    See  also  Blenkarn  took  a  room  at  87  Wood 

Howe  V.  Ck>mh8  (Ky.X  88  &  W.  R  8treet,nearwhioh,at  123  Wood  street, 

10o2l  W.  Blenkiron  &  Son,  a  responsible 

A  sold  goods  to  B,  believing  him  to  firm,  carried  on  business.  He  ordered 

be  the  agent  of  G.    Subsequently  G  goods  of   plaintiffs,  who  knew  of 

took  a  mortgage  on  the  goods  in  B's  Blenkiron  &  Son,  but  not  the  num- 

possession,  refusing  to  recognize  the  ber  of  their  store.    His  letters  were 

agency.   JBeZd,  that  there  was  no  sale  dated  at  87  Wood  street  and  signed 

and  that  A  could  maintain  replevin  Blenkarn  &  Ca,  but  so  written  as  to 

against  C.    Kemper  Dry  Goods  Ga  resemble  Blenkiron  &  Ga    Plaint- 

V.  Kidder  Saving  Bank,  72  Ma  App.  iffs,  supposing   they  were    dealing 

226u  with  Blenkiron  &  Son,  sent  the  goods 

Where  goods  of  A  are  sold  as  the  addressed  to  Messrs.  Blenkiron  &  Go., 

goods  of  B,  the  other  party  on  dis-  87  Wood  street,  where  they  were 

covering  the  fact  may  refuse  to  take  received  by  Blenkarn,  who  sold  them 

them.    Barker  v.  Keown,  67  UL  App.  to  defendants.    Defendants  bought 

483.  in  good  faith  for  value  and  resold 

Where  a  discharged  clerk  of  a  for-  the  goods  in  ordinary  course  of  their 

mer  customer  fraudulently  procured  businesa    Held^  that  plaintiffs  could 

goods  from  plaintiff  as  being  for  the  recover  their  value  from  defendants, 

customer,  and  then  sent  them  to  the  Lindsay  v.  Gundy,  8  App.  Gas.  459, 

defendant,  an  auctioneer,  for  sale,  it  2  Q.  K  Div.  90, 1  id.  848. 

was  held  that  plaintiff  could  main-  Similar  cases,  in  which  the  action 

tain  trover  against  the  auctioneer,  was  brought  against  the  carrier  for 

Higgons  V.  Burton,  26  L.  J.  Ex.  842.  delivering  to  the  wrong  person,  are 

Plaintiff,  dealing  with  one  Edward  numerous.    Stephenson    v.  Hart,  4 

Gandell,  who  represented  himself  to  Bing.  476;  Duff  v.  Budd,  3  Brod.  & 

be  a  member  of  the  firm  of  Gkmdell  B.  177;  Heugh  v.  Railway  Ga,  L.  R 

&  Ga,  sold  goods  which  he  supposed  5  Exch.  51 ;  Bush  v.  Railroad  Ga,  3 

he  was  selling  to  that  firm.    Edward  Ma  App.  62;  Wilson  v.  Express  Ca, 

GandeU  was  but  a  clerk  for  Gkmdell  27  Ma  Appu  860:  Price  v.  Railroad 

&  Ga,  though  he  was  a  partner  in  Ga,  50  N.  Y.  213,  10  Am.  R  475; 

another  firm,  Gandell  &  Todd,  and  Quillaume  v.  Transportation  Co.,  100 

Edward  Gandell  sent  the  goods  on  N.  Y.  491,  8  N.  R  R.  489;  Winslow 

their  arrival  to  Gandell  &  Todd.   The  v.  Railroad  Ga,  42  Vt  700,  1  Am. 

latter  firm  pledged  them  to  defend-  R  865;   American   Express   Ga  v. 

ant,  who  acted  in  good  faith.    Held^  Flet-cher,  25  Ind.  492;  American  Ex- 

that  plaintiff  might  maintain  trover  press  Ga  v.  Stack,  29  Ind.  27,  and 

against  defendant*  as  the  property  many  others  collected  in  Hutchinson 
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§  888. No  title  passes. —  No  title  passes  out  of  the 

owner,  and  the  person  who  so  fraudulently  obtains  the  goods 
can  therefore  convey  none  to  any  person,  however  innocent, 
and  the  owner  may  recover  his  goods  not  only  from  the  wrong- 
doer himself,  but  even  from  a  hona  fide  purchaser  for  value 
and  without  notice.  There  is  no  occasion  for  rescission  of  the 
sale,  for  there  is  no  sale  to  rescind;  the  whole  transaction  is 
void  ab  initio. 

It  is  simply  another  phase  of  a  subject  already  considered  — 
that  of  "  Mistake  "  ^  —  the  mistake  here  being  induced  by  the 
fraud  of  one  of  the  parties  to  the  transaction. 

§  889*  Possession  frandulently  obtained. —  Questions  may 
also  arise  where  the  parties  have  a  sale  in  contemplation  or 
process  of  negotiation,  and  the  intended  buyer,  by  fraudulent 
practices,  obtains  possession  of  the  goods  before  the  negotia- 
tions are  completed  or  before  the  time  has  arrived  at  which, 
by  the  terms  of  the  agreement,  the  title  is  to  pass.'  No  title 
could  be  acquired  by  such  a  transaction,  nor,  in  the  absence  of 
anything  to  work  an  estoppel  against  the  owner,  could  even 
a  hona  fde  purchaser  acquire  title  from  the  person  so  obtain- 
ing possession. 

§  890.  Fraudulently  disposing  of  goods  eonditionally  de- 
livered.—  As  has  been  seen,  goods  may  be  delivered  upon  an 
executory  contract  of  sale  coupled  with  the  condition  that  the 
title  shall  not  pass  until  some  precedent  condition,  such  as  pay- 
ment, has  been  performed;  and  the  condition  is,  by  the  weight 
of  authority,  effective  against  even  a  hona  fide  purchaser  from 
the  conditional  vendee,'  unless  the  vendor  has  so  clothed  the 

on  Carriers  (Mechem's  ed.),  §^  345-  supposed  that  B  was  buying  for  C, 

356.    Compare  with  Samuel  v.  Che-  wiU  not  give  A  a  right  of  action  in 

ney,  135  Mass.  278,  46  Am.  R.  467;  trover  against  C,  who  buys  the  goods 

Edmunds  v.  Transportation  Co.,  135  from  R    Stoddard  v.  Ham   (1880), 

Mass.  283,  and  cases  there  cited.  129  Mass.  383,  37  Am.  R  36a 

Where,  however,  there  is  no  fraud  ^  See  ante,  §§  265,  840. 

or  misrepresentation,  the  fact  that  ^  See  ante^  §  554 

A,  who  has  really  sold  goods  to  B,  'See  aniey  §  599. 
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vendee  with  the  evidences  of  title  as  to  estop  him  from  assert- 
ing title  in  himself.^ 

§  891.  .  But,  as  distinguished  from  thig  conditional  con- 
tract of  sale,  there  may  be  a  present  and  absolute  sale  accom- 
panied with  a  conditional  delivery,  and  in  such  case  a  bona  fids 
purchaser  from  the  vendee  may  acquire  a  good  title  even  though 
the  condition  upon  which  the  delivery  depended  has  not  been 
complied  with.  Thus  in  New  York  it  is  said  that  the  cases 
there  "  establish  that  a  condition  t^hat  the  title  shall  not  pass 
until  payment,  when  attached  to  a  delivery  upon  an  actual 
completed  contract  of  sale,  is  available  only  as  against  the  ven- 
dee and  persons  claiming  under  him,  other  than  bona  fide  pur- 
chasers without  notice."  * 

§  892.  Misrepresentations  by  buyer  as  to  his  solvency  or 
ability  to  pay. —  One  of  the  most  common  forms  of  practicing 
fraud  upon  the  seller  is  that  of  procuring  goods  from  him,  upon 
credit,  in  reliance  upon  false  representations  made  by  the  buyer 
as  to  his  solvency,  means  or  ability  to  pay.'  There  can  be  no 
question,  of  course,  that,  in  sales  upon  credit,  a  representation 
as  to  the  buyer's  solvency,  means  or  ability  to  pay  is  a  material 
one,*  and,  if  false,  it  must  operate  as  a  fraud  upon  the  seller 

1  Dows  y.  Kidder  (1881),  84  N.  Y.  tary  assignee  of  the  purchaser  does 
121;  Saltus  T.  Everett,  20  Wend,  not  Haggerty  v.  Palmer,  6  Johns.  Ch. 
(N.  Y.)  267,  83  Am,  Dec,  541;  Smith    (N.  Y.)  43a" 

▼.  Lynes,  5  N.  Y.  41;  Paddon  v.  Tay-       ^Cary  v.  Hotaiiing  (1841),  1   HUl 

lor,  44  N.  Y.  871 ;  Comer  v.  Cunning-  (N.  Y.),  811, 87  Am.  Dec.  328;  01  nsted 

ham,  77  N.  Y.  891,  33  Am.  R  62«.  v.  Hotaiiing,  1  HUl  317;  Hughes  v. 

2  In  Comer  v.  Cunningham,  77  N.  Y.  Winship  Machine  Ca,  78  Ga.  793,  4 
391,  83  Am.  R.  626,  citing  Smith  ▼.  S.  K  R  6;  Richmond  v.  Mississippi 
Lynes,  5  N.  Y.  41,  and  Rawls  v.  Desh-  Mills,  52  Ark.  30. 11  S.  W.  R  960,  4 
ler,  3  Keyes  (N.  Y.),  672.  The  court  L.  R  A.  413;  Nichols  v.  Michael,  23 
also  said:  <*But  after  actual  delivery,  K  Y.  264,  80  Am.  Dec.  259. 
although  as  between  the  parties  to  '*  Insolvency  does  not  mean  in- 
the  sale  such  delivery  be  conditional,  ability  to  pay  '  current  demands  as 
a  bona  fide  purchaser  from  the  ven-  they  mature,'  but  it  means  not  hav- 
dee  obtains  a  perfect  title  (Smith  v.  ing  money,  goods  or  estate  sufficient 
Lynes,  supra;  Fleeman  v.  McKean,  to  pay  all  debts."  Noble  v.  Worthy, 
25  Barbt  (N.  Y.)  474;  Beavers  v.  Lane,  (Ind.  Ter.),  45  a  W.  R  137. 

6  Duer  (N.  Y.%  2dS),  though  a  volun-       « McAleer  v.  Horsey,  35  Md.  489, 
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who  relies  upon  it  to  his  injury,  and  will  justify  him  in  avoiding 
the  sale.^  Neither  can  there  be  any  question,  in  the  ordinary 
case,  that  these  are  matters  so  peculiarly  and  necessarily  within 
the  buyer's  own  knowledge  that  he  cannot  well  be  innocently 
ignorant  of  them;^  and  that  consequently  a  false  representation, 
unqualifiedly  made  as  of  his  own  knowledge,  must  be  deemed 
to  have  been  knowingly  and  wilfully  made;'  though  there 
may,  perhaps,  be  cases  where  such  misrepresentation  would  be 
innocent.* 

§  893.  .  The  representation  must,  here  as  elsewhere,  be  a 

representation  of  fact  and  not  a  mere  promise'  or  expression  of 
opinion.*    Here  a&  elsewhere,  also,  the  statement  made  may  be 

453;  GteinesYille  Nat  Bank  ▼.  Bam-  cial  standing  of  his  firm,  ought  not 

berger,  77  Tez.  48, 19  Am.  St  R.  788,  to  be  heard  to  say  that  he  did  not 

13  S.  W.  R.  959.  know  what  his  firm  owned  and  owed. 

^  See  the   cases  cited  under  the  It  is  his  duty  to  know.    Morrison  ▼. 

several  notes  to  this  section.    See  Adoue  (1890),  76  Tex.  255, 18  a  W.  R. 

also  Dinkier  t.  Potts,  90  Gkk.  108, 15  166. 

S.  £.  B.  690;  Boyd  v.  ShifFer,  156  Pa.  'That   such    representations   are 

St  100,  27  AtL  R.  60;  Work  v.  Jacobs,  deemed  to  be  of  matters  concerning 

35  Neb.  772,  53  N.  W.  R.  993;  Wolf  v.  which  the  party  is  bound  to  know, 

Lachman  (Tex.  Civ.  App.),  .20  &  W.  see  Miner  v.  Medbury,  6  Wis.  295; 

R.  867;  Wright  v.  Wright,  51  N.  J.  Montreal  River  Lumber  Ca  v.  Mihills, 

Eq.  475,  637.  26  Atl.  R.  166;  Morrow  80  Wis.  540, 50  N.  W.  R  507;  Beetle  v. 

Shoe  Mfg.  Ca  v.  New  England  Shoe  Anderson,  98  Wia  5,  78  N.  W.  R  56a 

Co.,  60  Fed.  R.  841,  57  Fed.  R  685,  6  « In  Jaif  ray  v.  Moss  (1889),  41  La. 

a  a  A.  508,  8  C.  C.  A  652,  24  L.  R  A.  Ann.  548,  6  a  R  520,  it  is  said  that 

417,  425;  England  v.  Forbes,  7  Houst.  a  statement  as  to  solvency  must  be 

(Del)  801;  Hudson  v.  Bauer  Grocery  wilfully  false  and  not  be  merely  an 

CkK,  105  Ala.  200, 16  a  R  698;  Oswego  opinion  as  to  it 

Staith  Co.  V.  Lendrum,  57  Iowa,  573;  »  See  People  v.  Healy,'l28  111.  9, 15 

SUrr  V.  Stevenson,  91  Iowa,  684,  60  Am.  St  R  90, 20  N.  E.  R  692;  Haenu 

N.  W.  R  217;  Reid  v.  Cowduroy,  79  v.  Bleisch,  146  IlL  262, 34  N.  R  R  153. 

Iowa,  169,  44  N.  W.  R  851, 18  Am.  St  *  Representations  as  to  value  are 

R  859;  Smith  K  &  F.  (Da  v.  Smith,  usually  matters  of  opinion.    Ellis  v. 

166  Pa.  St  563, 81  AtL R  843;  Wingate  Andrews,  56  N.  Y.  83, 15  Am.  R  379; 

V.  Buhler,  62  Mo.  App.  418;  Des  Fargea  Fairchild  v.  McMahon,  139  N.  Y.  290. 

V.  Pugh,  93  N.  a  81;  Wertheimer-  34  N.  R  R  779,  36  Am.  St  R  701; 

Swartz  Shoe  Ckx  v.  Faris  (Tenn.),  46  Lynch  v.  Murphy,  171  Mass.  307,  50 

a  W.  R  336.  '        '      *  N.  E.  R  623;  Evans  v.  Gerry,  174  HI 

2  An  active  partner,  who  makes  a  595,  51  N.  E.  R  615. 

representation  concerning  the  finan-  So  of  statements  respecting  the 
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rendered  false  by  the  active  concealment  of  a  part  of  the  truth 
as  well  as  by  the  expression  of  that  which  is  untrae;  and  a  party 
who  undertakes  to  make  a  statement  respecting  his  solvency 
or  ability  to  pay  is  bound  to  make  a  fair  one  or  suffer  the  con- 
sequences of  a  fraudulent  misrepresentation.^ 

§894.  Representations  to  agents  —  ^^  Commercial 

ageneies/' — It  is  not  essential  that  the  misrepresentation 
should  have  been  made  to  the  seller  in  person :  it  may  be  made 
to  his  agent,  or  to  a  third  person  with  the  intent  and  for  the 
purpose  of  being  communicated  to  the  seller.^ 

The  most  common  means  of  such  communication,  in  modern 
times,  is  the  so-called  "commercial  agency  "  whose  business  it  is 
to  collect  information  concerning  the  pecuniary  standing  of 
dealers  and  to  furnish  this  information  to  its  patrons.  In  ob- 
taining such  information,  the  "  agency  "  may  make  independ- 
ent investigation,  or  it  may  procure  and  report  the  statement 
of  the  dealer  himself  concerning  his  condition.    It  not  infre- 

value  or  sufficiency  of  a  security,  were  no  mortgages  on   his   stock, 

Deming  v.  Darling,  148  Mass.  504,  2  when  he  was  then  under  a  binding 

L.  R  A.  743,  20  N.  K  R.  107.  agreement  to  give  one  which  he  did 

So  of  statements  that  the  party  is  not  disclose,  and  stated  that  his  stock 

doing  **  a  nice  business,"  that "  every-  was  insured,  but  did  not  disclose  that 

thing  was  looking  promising,"  etc.  the  insurance  had  been  pledged,  it 

Wakefield  Rattan  Ca  v.  Tappan,  70  was  held  fraudulent     Fechheimer 

Hun  (N.  Y.),  405.  v.  Baum  (1889),  37  Fed.  R.  167,  2  L.  R. 

So   is   a   statement  that  '*  I  can  A.  153.    So  where  the  buyer  exhlb- 

safely  promise  you  that  our  dealings,  ited  an  invoice  of  the  goods,  but  con- 

if  you  wish  to  continue  them,  will  cealed  a  contemporaneous  contract 

be  more  satisfactory  than  last  sea-  which  provided  that  the  buyer  did 

son.*'     Syracuse    Knitting    Co.    v.  not  acquire  title  until  a  sum,  equal 

Blanchardy  69  N.  H.  447, 43  Atl.  R.  637.  to  the  value  of  the  goods,  was  paid, 

1  Thus  where  a  person  who  desired  it  was  held    fraudulent    Nairn  v. 

credit  was  asked  '*how  he  stood,"  Ewalt,  51  Kan.  855,  32  Pac.  R  1110. 

and  correctly  stated  his  means  but  But  the  mere  fact  that  the  buyer 

said  nothing  about  the  fact  that  he  did  not  mention  certain  debts  is  not 

owed  two-thirds  as  much  as  he  had,  necessarily  fraudulent,  where  they 

it  was  held  fraudulent    Newell  v.  did  not  affect  his  solvency.    Noble 

Randall  (1884),  32  Minn.  171, 19  N.  W.  v.  Worthy  (Ind.  Ter.),  45  a  W.  R.  137. 

R.  972, 50  Am.  R.  562.  See  also  Jan dt  v.  ^Hichmond  v.  Mississippi  Mills,  52 

Potthast,102  Iowa,  223,71  N.  W.  R  216.  Ark.  30, 11  a  W.  R.  960, 4  L.  R  A-  413; 

8o  where  the  party  stated  that  there  Moyer  v.  Lederer,  50  111.  App.  94. 
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quently  resorts  to  both  methods,  and  it  will  be  obvious  that 
important  distinctions  may  result  so  far  as  the  responsibility  of 
the  dealer  for  the  statements  of  the  agency  is  involved. 

§895.  The  methods  and  purposes  of  these  "agencies"  aro 
now  so  well  known  that  courts  take  judicial  notice  of  them, 
and  it  is  entirely  settled  that  a  representation  made  by  a  dealer 
to  such  an  agency  or  its  representative,  to  be  furnished  by  it  to 
its  patrons,  is  to  be  deemed  to  be  a  representation  to  any  of 
such  patrons  to  whom  it  is  furnished  and  who  may  have  occasion 
to  act  upon  it.^ 

1  In  Grenesee  Savings  Bank  t.  Michi-  it,  for  their  guidance  in  giving  credit 
gan  Barge  Co.  (1883),  52  Mich.  164, 169,  to  the  party;  and  if  a  merchant  fur- 
17  N.  W.  B.  700,  18  N.  W.  R.  206,  it  is  nishes  to  such  an  agency  a  wilfully 
said :  "  The  business  of  these  agencies  false  statement  of  his  circumstances 
is  well  known  to  the  commercial  or  pecuniary  ability,  with  intent  to 
community.    Indeed  it  is   said  by  obtain  a  standing  and  credit  to  which 
Justice  Rapallo  in  Eaton  v.  Avery,  he  knows  that  he  is  not  justly  en- 
83  N.  Y.  31,  38  Am.  B.  889,  that  'the  titled,  and  thus  to  defraud  whoever 
business  and  office  of  these  agencies  may  resort  to  the  agency,  and,  in  re- 
are  so  well  known,  and  have  been  so  liance  upon  the  false  information 
often  the  subject  of  discussion  in  there  lodged,  extend  a  credit  to  him, 
adjudicated  cases,  that  the  courts  there  is  no  reason  why  his  liability 
can  take  judicial  notice  of  them,  to   any  party  defrauded  by  those 
Their  business  is  to  collect  informa-  means  should  not  be  the  same  as  if 
tion  as  to  the  circumstances,  stand-  he  hadnmde  the  false  representation 
ing  and  pecuniary  ability  of  mer-  directly  to  the  party  injured.'    In. 
chants  and  dealers  throughout  the  these  views  of  the  learned  judge  we 
country,  and  keep  accounts  thereof,  entirely  concur.   They  are  supported 
so  that  the  subscribers  to  the  agency,  by  Commonwealth  v.  Call«  21  Pick. 
when  applied  to  by  a  customer  to  (Masa)  515,  82  Am.  Dea  284  and 
sell  goods  to  him  on  credit,  may.  by  Commonwealth  v.  Harley,  7  Meta 
resorting  to  the  agency  or  the  lists  (Mass.)  462.    We  think  a  person  f  urr 
which   it   publishes,  ascertain   the  nishing  information  to  a  commercial 
standing  and  responsibility  of  the  agency  as  to  his  means  and  pecuniary 
customer  to  whom  it  is  proposed  to  responsibility  is  to  be  presumed  to 
extend  credit.    A  person  furnishing  have  done  so  to  enable  the  agency  to 
information  to  such  an  agency  in  communicate  the  same  to  persons 
relation  to  his  own  circumstances,  interested  for  their  guidance  in  giv- 
means  and  pecuniary  responsibility  ing  credit  to  him,  and  so  long  as  such 
can  have  no  other  motive  in  so  doing  intention  exists,  and  the  representa- 
thcui  to  enable  the  agency  to  commu-  tions  reach  the  persons  for  whom 
nicate  such  information  to  persons  they  were  intended,  it  is  immaterial 
who  may  be  interested  in  obtaining  whether  they  passed  through  a  direct 
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Statements  made  to  the  "  agency  "  or  its  representative  by 
an  agent  of  the  dealer,  aatborized  to  make  it,  stand,  of  course, 
upon  the  same  footing  as  though  made  by  the  dealer  in  per- 
son.* 

§  896. How  long  to  be  relied  upon  —Duty  to  notify  if 

changed. —  The  effect  of  representations  is  usually  to  be  deter- 
mined by  their  truth  or  falsity  at  the  time  they  are  made,  and 
they  cannot  ordinarily  be  deemed  to  be  guaranties  of  the  con- 
tinuance of  existing  conditions.  It  is  doubtless  true,  also,  that 
a  dealer  who  has  given,  upon  request,  a  statement  of  his  iBnan- 
cial  condition,  true  when  made,  is  not  ordinarily  bound  to  sub- 
sequently follow  it  up  with  voluntary  statements  of  changes 
in  his  condition.^    But  there  may  well  be  cases  in  which  a 

channel  or  otherwise,  provided  they  unless  he  was  shown  to  be  author- 
were  reported  by  the  ugency  as  made  ized  to  make  them, 
by  the  party."  In  Schram  v.  Strouse  (Tex.  Civ. 

To  same  effect:  Stevens  v.  Ludlum,  App.),  28  a  W.  R.  262,  the  buyer's 

46  Minn.  160, 48  N.  W.  R.  771, 13  L.  R.  son  and  bookkeeper  were  given  gen- 

A«  270;  Gainesville  Nat  Bank  V.  Bam-  eral  control  of  the  business.    They 

berger,  77  Tex.  48, 18  S.  W.  R  959,  19  made  untrue  statements  to  a  com- 

Am.  St  R.  738;  Mooney  v.  Davis,  75  mercial  agency.    The  buyer  claimed 

Mich.  188,  42  N.  W.  R.  802, 13  Am.  St  immunity  because  he  did  not  know 

R.  425;  Fechheimer  v.  Baum,  87  Fed.  that  such  statements  had  been  made. 

R.  167,  2  L.  R.  A.  158;  Hinchman  v.  '*  But  it  remains,"  said  the   court. 

Weeks,  85  Mich.  535,  48  N.  W.  R  790;  "  that  the  statements  were  legally 

Hiller  v.  EUis,  72  Miss.  701, 18  S.  R.  his  acts,  and,  as  plaintiffs  were  mis- 

95;  Moyer  v.  Ledeier,  50  ill  App  94;  led  by  them,  he  ought  not  to  be  heard 

Aultman  &  Co.  v.  Carr,  16  Tex.  Civ.  to  say  that  he  was  ignorant  of  them. 

App  430. 42a  W.  R.  614;  Cox  Shoe  Ca  Morrison  v.  Adoue,  76  Tex  261,  13  8, 

V.  Adams,  105  Iowa,  402,  75  N.  W.  R  W.  R  16&    He  was  bound  to  know 

316;  Lindauer  v.  Hay,  61  Iowa,  668,  what  his  agents  had  done  in  the  ex- 

17  N.  W.  R  98;  Robinson  v.  Levi,  81  ercise  of  authority  given  to  them  by 

Ala.  185, 1  a  R  554;  Belleville  Pump  himself.'' 

Works  V.  Samuelson,  16  Utah,  284, 52  ^  ii^  Burohinell  v.  Hirsh  (1895),  5 

Pac.  R  282;  Newman  v.  Claflin  (1899X  Cola  App  500,  89  Bac.  R  35i  it  was 

107  Ga.  89,  82  S.  £.  R  94&  held  that  as  a  general  rule  a  buyer 

2  See  Nevada  Bank  v.  Portland  Nat  is  under  no  obligation  whatever  to 

Bank,  59  Fed.  R  338.  furnish  unsought  information  either 

In  Wakefield  Rattan  Ca  v.  Tap-  as  to  his  present  or  his  changed  finan- 

pan,  70  Hun,  405,  it  is  held  that  rep-  cial  condition;   and  although,  after 

resentations  made  by  the  bookkeeper  he  had  made  statements  to  commer- 

of  the  buyer  could  not  be  considered  cial  agencies,  he  found  his  financial 
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dealer  will  make  statements  and  permit  their  continaed  pub- 
lication, when  no  longer  true,  with  the  express  purpose  of 
defrauding;  and  cases  in  which  a  dealer,  who  knows  that  a 
previous  s^tement  is  still  being  used  as  a  statement  of  exist- 
ing conditions,  may  be  deemed  guilty  of  fraudulent  representa- 
tion if  he  does  not  correct  them  after  his  condition  has  mate- 
rially changed.^ 

condition  altered  so  that  in  some  In  Cortland  Mfg.  Ca  ▼.  Piatt  (1890), 
substantial  respect  his  statement  83  Mich.  419.  430,  47  N.  W.  R  830,  it 
would  not  be  true,  he  is  not  bound  is  said:  ''This  court  has  not  gone  so 
to  publish  his  insolvency.  The  court  far  in  any  case  as  to  hold  that  trad- 
criticised  the  trial  court  because,  in  ers  must  report  to  the  commercial 
its  charge  to  the  jury,  it  "left  the  agencies  every  variation  in  their  cir- 
level  of  common  every-day  life  and  cumstances.  It  is  only  when  they 
entered  a  moral  region  with  which  are  in  an  insolvent  condition,  and 
few  men  are  familiar."  [The  pres-  are  or  should  be  aware  that  they 
ent  writer,  however,  ventures  to  en-  will  be  obliged  to  suspend  or  fail  in 
tertain  the  hope  and  the*  belief,  their  business,  that  they  owe  it  as  a 
founded  upon  a  somewhat  wide  ob-  duty  to  creditors,  or  those  they  solicit 
servation  of  judicial  tendencies,  that,  to  deal  with  them  upon  credit,  to  in- 
in  matters  of  fraud,  not  aU  of  the  form  them  of  their  situation,  or  to 
practices  "of  common  every-day  life"  notify  the  commercial  agencies  of 
will  receive  the  sanction  of  the  their  change  of  situation.  Purchases 
courts.]  See  also  cases  cited  in  the  not  made  in  good  faith,  while  in  such 
following  not&  straits,  may   well  be   regarded   as 

^InMooney V.Davis (1889), 75 Mich,  fraudulent  But  no  fraud  can  be 
188,  43  N.  W.  R.  803,  18  Am.  St  R  predicated  upon  the  fact  that  a  mer- 
425,  it  is  held  that,  where  a  merchant  chant  or  trader  makes  a  representar 
had  recently  made  statements  to  a  tion  of  his  standing  which  is  truth- 
commercial  agency,  and  there  had  ful  at  the  time  to  a  commercial 
since  been  material  changes  in  his  agency  and  thereby  obtains  credit 
condition,  he  was  bound  to  notify  If  a  considerable  time  elapses,  and 
the  agency  of  the  change.  Morse,  J.,  no  new  statements  are  made,  and  no 
dissented,  and  it  seems  to  be  a  de*  new  representations  as  to  his  stand- 
cision  not  to  be  extended  beyond  its  ing,  it  cannot  be  said  that,  if  his 
facts.  condition  has  changed,  he  is  guilty 

Knowingly  to  permit  a  false  rating  of  actual  fraud,  unless  he  knows,  or 
to  be  carried  on  the  books  of  a  com-  the  circumstances  are  such  that  he 
mercial  agency  is  fraud.  Taylor  v.  should  know,  that  the  credit  is  ex- 
Mississippi  Mills,  4J  Ark.  247, 1  S.  W.  tended  upon  the  strength  of  the  orig- 
R.  283;  Lindauer  v.  Hay,  61  Iowa,  inalratingof  the  commercial  agency. 
663,  17  N.  W.  R.  98;  Cox  Shoe  Ca  v.  Fraud  is  a  question  of  fact  to  be  de- 
Adams»  105  Iowa,  402,  75  N.  W.  Ri  duced  from  aU  the  circumstances, 
816;  Frisbee  v.  Chickering,  115  Mich,  and  a  vendor  cannot  shut  his  eyes  to 
185»  78  N.  W.  R.  112l  the  subsequent  reports  of  the  com- 
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§  897. Statements  made  by  agency  on  its  own  infor- 
mation—  Material  alterations  of  dealer's  statement. —  The 

same  considerations  may  apply  where  an  ^'  agency "  makes  a 
statement  of  a  dealer's  condition  without  inquiry  of  him  and 
in  reliance  solely  upon  outside  information,  or  materially  alters 
one  made  by  him.  A  dealer  ignorant  of  a  misrepresentation 
so  made  could,  of  course,  not  be  responsible  for  it,^  though  it 
might  be  brought  to  his  attention  in  such  a  way  as  to  reason- 

merdal   agencies  tending  to  cast  aUy  influenced  thereby.**    To  same 

doubt  and  suspicion  upon  the  finan-  effect:  Coz  Shoe  Ca  ▼.  Adams,  105 

oial  ability  and  credit  of  a  merchant  Iowa,  403,  75  N.  W.  R  8ia 

or  trader,  and  rely  upon  a  statement  Whether  the  seller  was  justified  in 

by  such  person  made  a  year  befora"  relying  upon  a  statement  made  two 

See  also  Strickland  v.  Willis  C^eXt  months  before,  without  inquiry  as 

Civ.  App.),  43  S.  W.  R.  602.  to  present  conditions,  i0  for  the  jury. 

In  Sharpless  ▼.  Gummey,  166  Pa.  Richardson  Dry  Goods  Ca  v.  Good- 

St  199,  80  AtL  R.  1127,  it  is  said  that  kind,  22  Mont  462,  56  Paa  R.  1079. 

the  seller  has  no  right  to  rely  upon  In  a  criminal  case  (Tread  well  v. 

statements  made  to  a  commercial  State^  99  Ga.  779, 27  S.  E.  R  785),  sixty 

agency  two  years  and  a  half  before  days  was  held  to  be  too  long  a  time, 

the  sala     So,  in  substance,  it  was  unless  vendee  reaffirms  it  or  knows, 

held  of  statements  true  when  made,  or  has  reason  to  believe,  that  vendor 

but  made  fifteen  to  eighteen  months  is  relying  upon  it. 

before  the  sala    Reid  v.  Kempe,  74  ^  Where  the  statement  as  made  by 

Minn.  474,  77  N.  W.  R.  4ia  the  buyer  to  a  commercial  agency  is 

In  Lowdon  v.  Fisk  (Tex.  Civ.  App.),  materially  altered  by  the  "  agency  *' 

27  S.  W.  R.  180,  it  was  held  that  the  and  published  only  in  its  altered  form, 

fact  that  the  statements  were  made  the  buyer  cannot  be  charged  with 

to  the  commercial  agency  a  year  be-  fraud  in  reliance  upon  it    Wachs- 

fore  the  sale  did  not  of  itself  defeat  muth  v.  Martini,  154  III  515.  89  N.  E. 

the  seller's  right  to  rely  upon  them.  R.  129.  To  same' effect:  Ralph  v.  Fon 

"It  is  well  understood,"  said  the  court,  Dersmith,  8  Pa.  Super.  Ct  618,  40  W. 

"that  such  statements  are  made  as  a  N.  G.  116;  Poska  v.  Stearns,  56  Neb. 

basis  for  a  continuing  credit,  and  it  541,  76  N.  W.  R.  1078,  42  L.  R.  A  427, 

is  not  necessary  that  they  should  be  71  Am.  St  R.  688. 

made  exactly  at  the  time  of  the  sale.  But  where  the  ^  agency  "  corrected 

Such  a  requirement  would  be  unrea-  an  error  in  the  sum  of  the  vendee's 

sonabl&  The  length  6f  time  that  has  liabilities  as  stated  by  him,  this  was 

elapsed  since  the  making  of  the  state-  held  not  such  an  alteration  as  re- 

ment,  within  reasonable  limits,  is  for  leased  the  vendee  from  liability  for 

the  consideration  of  the  court  and  the  statement    Belleville   Pump 

jury  in  passing  upon  the  question  as  Works  v.  Samuelson,  16  Utah,  234^ 

to  the  extent  that  the  sale  was  actu-  52  Paa  R.  2821 
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ably  cast  upon  him  the  daly  to  gaaid  against  its  continoed  use 
if  it  were  mateiiallj  oatroe. 

§  896. Bepresentation  mnat  haTe  been  relied  upeii. — 

Here,  as  elsewber3,  if  the  statement  of  the  '*  agency,"  though 
untrue,  was  not  relied  on,  it  cannot  be  made  the  basis  of  an 
action  or  a  rescission.^ 

§  899.  Other  false  representations  inducing  sale. — The 

seller  may  likewise  be  deceived  by  other  false  representations 
of  the  buyer.  Thus,  though  representations  concerning  the 
worth  or  value  of  an  article  are  usually  matters  of  opinion  and 
not  of  fact,  representations  concerning  the  cost  or  what  one 
paid  for  an  article  are  often,  at  least,  deemed  representations 
of  matters  of  fact,  and  may  give  rise  to  an  action  or  justify 
rescission.*  So  where  the  buyer,  in  order  to  induce  a  sale, 
falsely  asserts  that  be  has  just  bought  like  goods  from  the 
seller's  neighbor  for  a  certain  price,  he  makes  a  misrepresenta- 
tion of  fact  which  will  justify  repudiation  by  the  seller.* 

1  Though  buyer  has  made  a  false  lies  upon  it  <Z8  a  whole,  he  cannot  re- 
representation  to  one  commercial  scind  because  a  fact  stated  by  the 
agency,  if  the  seller  relied  upon  the  buyer  was  untrue.  Poska  v.  Steams, 
report  of  another  agency  he  cannot  56  Neb.  541,  76  N.  W.  R  1078, 42  L. 
rescind.  Hiller  v.  Ellis,  72  Miss  701,  R  A.  427;  Berkson  ▼.  Heldman,  58 
18  a  R  95.  Neb.  595,  79  N.  W.  R  16a 

Where  the  false  statement  to  the  The  mere  fact  that  the  seller  sub- 

"agency  "  is  not  communicated  to  the  sequently  received  other  in  formation 

vendor  until  after  the  sale  is  com-  raises  nopresumptionthathe  did  not 

pleted,  he  cannot  rescind  because  of  rely  on  the  "agency"  report    Bich^ 

it  Manhattan  Brass  Ca  v.  Roger,  168  ardson  Dry  Gk)od8  Co.  v.  Gkx>dkind, 

Pa.  St  644,  82  AtL  R  64    So,  where  22  Mont  462,  56  Paa  R  ia7a 

the  "agency,"  in  transmitting  the  ^Seeposf,^  937,  where  this  question 

statement  of  the  buyer,  warned  the  is  more  fully  discussed, 

seller  that  the  buyer's  estimates  as  to  'Smith  v.  Countryman  (1864),  30 

his  means  were  too  high.    Cohn  v.  N.  Y.  655.  So  where  the  buyer  falsely 

Broadhead,  51  Neb.  834,  71  N.  W.  R  represents  that  he  can  buy  like  goods 

747.  of  the  seller's  competitor  at  a  certain 

Where  the  report  as  made  by  the  price.    Smith,  K.  &  F.  Ca  v.  Smith, 

"agency"  is  made  up  partly  of  its  166  Pa.  St  56i  81  Atl.  R  84a    See 

own  conclusions  and  partly  of  the  also  Edelman  v.  Latshaw,  180  Fa.  St 

buyer's  statements,  and  the  seller  re-  419,  86  Atl.  R  926b 
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§  900. ,  But  a  statement  by  the  buyer,  during  the  negotia- 
tions, that  he  would  give  no  more  than  a  sum  named,  when 
he  had  in  fact  concluded  to  pay  more  if  necessary,  has  been 
held  not  to  be  a  fraud  upon  the  seller.^  And  so  it  has  been  held 
that  a  statement  made  by  the  buyer  that  the  persons  with 
whom  he  was  associated  would  not  permit  him  to  pay  more 
than  a  given  sum,  when  in  fact  they  bad  imposed  no  such  lim- 
itation, does  not  constitute  such  a  fraud  upon  the  seller  as  will 
entitle  him  to  maintain  an  action.^  So,  ordinarily,  a  false  state- 
ment as  to  the  buyer's  motive  in  making  the  purchase  will  not 
constitute  fraud.' 

§  901.  Buying  goods  Intending  not  to  pay  for  them. — A 

person  who  buys  goods  upon  credit  thereby  impliedly  if  not 
expressly  represents  that  he  intends  to  pay  for  them.*  If  there- 
fore he  has  then  no  such  intention,  and,  a  fortiori^  if  he  has  then 
a  present  intention  not  to  pay  for  them,  and  conceals  this  fact 
from  the  seller,  there  is  such  a  misrepresentation  of  a  material 
fact  as  will  entitle  the  seller  either  to  avoid  the  sale^  or  to  main- 

1  Humphrey  v.  HaskeU  (1868),  7  '  Byrd  v.  Rautman,  85  Md.  414,  86 
AUen  (Mass.),  497.    So  of  statements    AtL  R.  1099. 

by  the  seller  that  no  more  favorable       *  Buying  goods  upon  a  promise  to 

terms  "would  be  given  "to  any  other  pay  cash«  not  intending  to  pay  at 

buyer.  Huber  v.  Guggenheim  (1898),  all  but  to  credit  amount  on  a  claim 

89  Fed.  It  598.  against  the  seller,  is  a  fraud  which 

2  Vernon  v.  Keys  (1810),  12  East,  entitles  the  seller  to  rescind.  Blake 
632;  affirmed,  4  Taunt  488;  a  a,  11  v.  Blackley,  109  N.  G.  257, 18  S.  R  R 
Revised  Reports,  499.   As  to  this  case,  786,  26  Am.  St.  R.  66a 

Sir  Frederick  Pollock,  in  the  preface       ^  Donaldson  v.  Farwell,  98  U.  S.  681 ; 

to  the  eleventh  volume  of  the  Be-  Belding  v.  Frankland,  8  Lea  (Tenn.), 

vised  Reports,  after  referring  to  it  as  67, 41  Am.  R  630 ;  Wertheimer-Swartz 

a  case  of  "  doubtful  authority,"  says:  Shoe  Ga  v.  Fan's  (Tenn.),  46  S.  W.  R 

*'  It  seems  to  be  supportable  only  on  886;  Burrill  v.  Stevens,  78  M&  395,  40 

the  ground  of  failure  to  prove  dam-  Am.  R  866;  Kearney  Milling  Ox  v. 

ag&    A's  opinions  or  intentions  are  Union  Pacific  Ry.  Ga  (1896),  97  Iowa, 

as  much  a  matter  of  fact  to  B  as  the  719, 66  N.  W.  iL  1059, 59  Am.  St.  k  434 ; 

law  of  Scotland  is  a  matter  of  fact  Starr  v.  Stevenson,  91  Iowa,  684, 60  N. 

in  an  English  court.  And  if  B  makes  W.  R  217;  Reid  v.  Gowduroy,  79  Iowa, 

a  wilfully  false  statement  about  A's  169,  44  N.  W.  R  851,  18  Am  St  R 

opinion  or  intention,  it  may  make  859;  Oswego  Starch  Ga  v.  Lendrum, 

him  liable  for  deceit  as  well  as  any  57  Iowa,  578,  10  N.  W.  R  900,  42  Am. 

other  kind  of  false  statement"  R  53;  Lindauer  v.  Hay,  61  Iowa,  663, 
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tain  an  action  for  the  deceit.*  The  existence  of  such  an  inten- 
tion is  not  a  mere  promise  or  a  matter  of  opinion,*  but  a  pres- 
ent fact  peculiarly  within  the  knowledge  of  the  buyer;  and  the 
concealment  of  an  intention  contrary  to  that  indicated  by  his 
conduct  in  buying  may  well  be  termed,  as  it  has  been,  a  fraud- 
ulent concealment.' 

§  902. .  The  intention  not  to  pay  must  be  one  existing  at 

the  time  of  the  sale,  or,  as  it  is  often  described,  a  preconceived 
intention,  and  not  merely  one  formed  after  the  sale.*    It  must 

17  N.  W.  R.  98;  Lee  v.  Simmons,  66       2  See  ante,  §  871. 
Wi&  523, 27  N.  W.  R.  174?  Gainesville       •  See  cases  supra. 
Nat  Bank  v.  Bamberger,  77  Tex.  48,       «"Nor  is  it  enough  that  after  the 

13  a  W.  R.  950,  19  Am.  St  R.  738;  purchase  the  vendee  conceives  a  de- 

Deitz  V.  Sutcliffe,  80  Ky.  650;  Kline  sign  and  forms  a  purpose  not  to  pay 

V.  Baker,  106  Mass.  61;  Watson  v.  for  the  goods,  and  successfully  avoids 

Silsby,  166  Mass.  57,  48  N.  E.  R.  1117;  paying  for  them.    The  only  intent 

Morrison  v.  Adoue,  76  Tex.  255,  18  S.  that  renders  the  sale  fraudulent  is 

W.  R  166;  Stewart  v.  Emerson,  52  a  positive  and  predetermined  inten- 

N.  H.  301;  Syracuse  Knitting  Ckx  v.  tion,  entertained  and  acted  upon  at 

Blanchard,  69  N.  H.  447, 43  AtL  R.  637 ;  the  time  of  going  through  the  forms 

Dow  V  Sanborn,  3  Allen  (Mass.),  181;  of  an  apparent  sale,  never  to  pay  for 

Ayres  v.  French,  41  Conn.  142;  Mor-  the  goods."  Burrill  v.  Stevens  (1882), 

rill  V.  Blackman,  42  Conn.  324;  Rear  73  Me.  395, 40  Am.  R.  366  [citing  Cross 

ger  V.  KendaU  (Ky.),  39  S.  W.  R  257;  v.  Peters,  1  GreenL  378;   Biggs  v. 

Merrill  Chem.  Ca  v.  NickeUs,  66  Ma  Barry,  2  Curtis,  259;  Parker  v.  Byrnes, 

App.  678;  Reid  v.  Lloyd,  67  Ma  App.  1  Low.  539;  Rowley  v.  Bigelow,  12 

513;  Staver  Mfg.  Ca  v.  Coe,  49  IIL  Pick.  307,  23  Am.  Dea  607];  King  t. 

App.  426;  Hudson  v.  Bauer  .Grocery  Brown,  24  HL  Appi  579;    Syracuse 

Co.,  105  Ala.  200, 16  S.  R  693;  Shipman  Knitting  Co.  v.  Blanchard,  69  N.  H. 

V.  Seymour,  40  Mich.  274;  Zucker  v.  447,  43  AtL  R  637;  Skinner  v.  Michi- 

Karpeles,  88  Mich.  413,  50  N.  W.  R  gan  Hoop  Ca,  119  Mich.  467, 78  N.  W. 

378;  Frisbee  v.  Chickering,  115  Mich.  R  547. 

185,  73   N.  W.  R  112;    Sprague  v.        Where,  however,  goods  previously 

Kempe,  74  Minn.  465,  77  N.  W.  R  ordered  but  not  then  received  are 

412;  Consolidated  Milling  Ca  v.  Fogo  subsequently  received  and  kept  at  a 

(1899),  104  Wis.  92,  80  N.  W.  R  103;  time  when  the  buyer  knows,  or  ought 

Liee  V.  Simmons,  65  Wia  523.  27  N.  to  know,  that  he  cannot  i)ay  for  them 

W.  R  174;  Adler  v.  Thorp,  102  Wis.  or  must  fail  in  his  business,  it  was 

70,  78  N.  W.  R  184.  held  that  an  intent  not  to  pay  for 

1  So  held  in  Swift  v.  Rounds  (1896),  them  may  be  inferred,  even  though, 

19  R  L  527,  35  Atl.  R  45,  33  L.  R  A.  when  he  ordered  them,  he  thought 

561,  43  Cent  L,  J.  266,  61  Am.  St  R  he  could  pay  for  them.    Whitten  v. 

791.  Fitzwater,  129  N.  Y.  626,  29  N.  E.  R. 
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aiso  be  an  intention  not  to  pay  at  all  or  never  to  pay,  and  not 
merely  an  intention  not  to  pay  according  to  the  contract  or 
not  to  pay  when  dae.^ 

§  903.  - —  Intention  not  to  pay  conpled  with  insolyeney. 

The  intention  not  to  pay  is  usually  found  coupled  with  a  con- 
cealed condition  of  insolvency,  and  there  can  be  no  question 
that  if  a  buyer,  who  is  insolvent  and  who  intends  not  to  pay, 
conceals  from  the  seller  his  condition  and  intention  for  the 
purpose  of  securing  the  goods,  there  is  such  a  fraud  upon  the 

seller  as  will  entitle  him  to  disaffirm  the  sale.^    The  condition 

• 

of  insolvency,  though  usual  and  made  a  prerequisite  to  disaf- 
firmance in  some  States,'  does  not  seem,  upon  principle,  to  be 
necessary.*  It  is,  however,  frequently  of  importance  as  bear- 
ing upon  the  question  of  intention.    Direct  proof  of  an  inten- 

<298;  Pike  ▼.  Wieting,  49  Barb.  (N.  Y.)  ^  See  cases  cited  in  notes  to  section 

314.    But  the  contrary  is  declared  in  901. 

Brooks  V.  Paper  Ca,  94  Tenn.  701,  81  *  Thus,  in  Alabama,  three  things 
&  W.  B.  160.  And  in  all  cases  evi-  must  be  shown  to  entitle  the  seUer 
denceof  what  was  done  afterward  is  to  rescind:  1.  That  the  purchaser 
admissible  for  the  purpose  of  throw-  was  at  the  time  of  the  sale  insolvent 
ing  light  upon  the  intention  at  the  or  in  failing  circumstances.  2.  That 
time  of  the  purchase.  Ross  v.  Miner,  he  had  at  the  time  a  preconceived 
-67  Mich.  410,  85  N.  W.  R  00.  intention  not  to  pay  for  the  goods,  or, 
i^'To  constitute  the  fraud  there  what  is  deemed  equivalent,  no  rea- 
must  be  a  preconceived  design  never  sonable  expectation  of  being  able 
to  pay  for  the  goods.  A  mere  intent  to  pay  for  th^m.  8.  There  must 
not  to  pay  for  the  goods  when  the  have  been  on  the  part  of  the  pur- 
debt  becomes  due  is  not  enough;  chaser  either  a  fraudulent  conceal- 
that  falls  short  of  the  idea.  A  design  ment  of,  or  a  fraudulent  representa- 
not  to  pay  according  to  the  contract  tion  in  reference  to,  one  or  more  of 
is  not  equivalent  to  an  intention  these  facts.  Le  Grand  v.  Eufaula 
never  to  pay  for  the  goods,  and  does  National  Bank,  81  Ala.  123, 60  Am.  R 
not  amount  to  an  intention  to  de-  140,  1  S.  R.  460.  See  also  Kyle  v. 
fraud  the  seller  outright,  although  Ward,  81  Ala.  120;  Robinson  v.  Levi, 
it  may  be  evidence  of  such  a  con-  81  Ala.  134;  WoUner  v.  Lehman,  85 
templated  fraud."  Burn  11  v.  Stev-  Ala.  274.  But  see  now,  Maxwell  v. 
ens,  73  Ma  395,  40  Am.  R  866.  To  Brown  Shoe  Ga,  114  Ala.  304^  21  S.  R 
same  effect:  Bidault  v.  Wales,  20  Mo.  1009. 

546,  64  Am.  Dea  205;  Beebe  v.  Hat-  ^See  cases  cited  in  notes  to  section 

field,  67  Ma  App.  609;  Strickland  v.  901. 
Willes  (Tex.  Civ.  App.),  43  a  W.  R 
602L 
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tioD  not  to  pay  is  usually  impossible  to  make  It  may  there> 
fore,  as  is  said  in  one  case,^  ^'  be  deduced  from  the  facts  and 
circumstances  without  any  actual  representations,  full  knowl- 
edge by  the  purchaser  of  bis  insolvency  being  always  a  con- 
trolling element.  '* 

§  904.  Cause  for  rescission^  distinct  from  false  rep- 
resentations.—  Buying  goods  with  the  intention  not  to  pay  for 
them  is  a  ground  of  avoidance  entirely  distinct  from  that  of 
false  representations,  and  may  exist  when  no  such  representa- 
tions wer^  made.*  In  Pennsylvania,  however,  the  rule  is  otber^ 
wise,  and  it  is  not  enough  unless  there  was  also  some  ^^  actual 
artifice  intended  and  fitted  to  deceive."  *  And  the  same  rule 
has,  with  some  modification,  been  declared  in  Alabama.^ 

§  905.  Intention^  how  determined. —  The  existence  of 

the  intent  is  a  question  of  fact  for  the  jiiry,*  and  here,  as  in 
other  cases  of  fraudulent  intent,  a  wide  range  of  inquiry  is  al- 
lowed, to  put  before  the  jury  all  the  facts  and  circumstances 

iBelding    v.   Frankland,    8    Lea  66  Ark.  288,  50  a  W.&  455;  Hart  v. 

(Tenn.),  67, 41  Am.  R.  630.  Moulton  (1899),  104  Wia  849,  80  N.  W. 

>Thus  in  Ross  ▼.  Miner,  67  Mioh.  R.  599. 
410,  35  N.  W.  R  60,  it  is  said:   <*!£       'Smith  v.  Smith,  21  Fa.  St  867; 

they   [the   purchasers]   bought  the  Bao  ken  toss  v.  Speicher,  31  Pau  SL 

goods  intending   never  to  pay  for  324;  Rodman  ▼.  Tbalheimer,  75  Pa. 

them,  and  intending  to  get  rid  of  St  232. 

such  payment  by  the  interposition  of       *  See  cases  cited  in  second  note  to 

[a]  mortgage  between  the  piaintiffs'  section  903;  Le  Grand  y.  Eufaula 

and  defendant's  assets,  then  it  would  Nat  Bank,  81  Ala.  123, 1  &  R.  460,  60 

be  a  fraud  upon  plaintiffs  having  an  Am.  R.  140;   Kyle  v.  Ward,  81  Ala. 

equal  effect  in  law  as  regards  this  120, 1  S.  R.  468;  Robinson  v.  Levi,  81 

suit  as  if  they  had  made  false  and  Ala.  135, 1  S.  R  554;  Wollner  v.  Leh- 

f  raudulent  representations  as  to  their  man,  85  Ala.  274^  4  S.-  R.  643.  But  see 

financial  standing  at  the  time  they  now.  Maxwell  v.. Brown  Shoe  Ca,  114 

bought  the  good&"    And  in  Bugg  v.  Ala.  804^  21  a  R.  1009. 
Wertheimer-Schwartz  Shoe  Ckx,  64       ^  (}avin  v.  Armistead,  57  Ark.  574^ 

Ark.  12,  40  a  W.  R.  134,  45  Cent  L.  22  a  W.  R  431;  Byrd  v.  Hall,  2  Keyes 

Jour.  97,  there  is  a  full  discussion  to  (N.  Y.),  646;  'Ross  v.  Miner,  67  Mioh. 

the  effect  that  the  two  causes  for  re-  410,  35  N.  W.  R.  60;  Watson  v.  Silsby, 

scission  are  distinct  and  separate,  166  Mass.  57,  43  N.  K  R  1117;  Boyd 

and  one  may  exist  without  the  other,  v.  Shiffer,  156  Pa.  St  100, 27  AtL  R  60. 
So  also  in  Johnson  Ckx  v.  Triplett, 
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which  may  throw  light  upon  it.*  Thus,  for  example,  evidence 
of  similar  representations  made  to  others,  or  of  similar  purchases 
made  of  others  at  about  the  same  time,  is  admissible  for  the  pur- 
pose of  showing  the  intention  with  which  the  representations  or 
purchases  in  question  were  made.'  And  so  it  is  competent  to 
prove  that  the  vendee,  who  knew  himself  to  be  insolvent,  pur- 
chased goods,  at  about  the  same  time,  of  many  other  persons, 
in  largely  excessive  quantities,  and  out  of  the  season  for  their 
sale,  as  throwing  light  upon  the  question  of  his  intention  not 
to  pay  for  them.' 

^  Boss  ▼.  Miner,  67  Mich.  410,  35  N.  lars,  on  credit,  then  his  fraudulent 

W.  R.  60;  Taylor  v.  Mississippi  Mills,  purpose  is  apparent  Bigelow,  Fraud, 

47  Ark.  247. 1  a  W.  R.  288;  Brower  v.  160;  State  v.  Brady,  100  Iowa,  191; 

Goodyer,  88  Ind.  572;  Huthmacher  v.  Kowley  v.  Bigelow,  12  Pick.  806;  In- 

Lowman,  66  UL  App.  448;  EdelhofiFv.  surance  Ca  v.  Armstrong,  117  IT.  S. 

Horner  Mfg.  Ca,  86  Md.  595,  89  AtL  591 ;  Schofield  v.  Sbiffer,  156  Pa.  St 

R  814.  65." 

*  Raby  v.  Frank,  12  Tex.  Civ.  App.  '  Cox  Shoe  Ca  v.  Adams,  supra. 

125,  84  a  W.  R.  777;  Fait  &  Slagle  In  the  following  cases  the  facta 

Ca  V.  Truxton,  1  Pennew.  (Del)  24,  were  held  not  to  amount  to  such 

89  AtL  R  457;  Freeman  v.  Topkis,  1  fraud  upon  the  seUer  as  to  warrant 

Marv.  (Del)  174, 40  AtL  R  948 ;  Huth-  rescission : 

raacher  v.  Lowman,  66  IlL  App.  448;  Levi  v.  Bray  (1895),  12  Ind.  App. 
Cox  Shoe  Ca  v.  Adams,  105  Iowa,  402,  9,  39  N.  E.  R  754.  Hattie  L.  Wolf 
75  N.  W.  R  816.  In  the  last  case  (Cox  and  Max  R  Kaufman  were  engaged 
Shoe  Ca  v.  Adams)  the  court  said :  in  business  under  the  firm  name  of 
"If  the  issues  presented  involve  the  Wolf  &  Kaufman.  Lee  Wolf,  bus- 
intention  or  good  faith  of  the  defend-  band  of  H.  L.  W..  as  her  representa- 
ants,  then,  as  bearing  thereon,  evi-  tive,  assisted  in  the  management  of 
dence  is  admissible  of  like  transao-  the  business  of  the  firm.  Appellees, 
tions  at  or  about  the  time,  or  that  prior  to  June  28, 1898,  had  sold  goods 
the  act  complained  of  is  a  part  of  to  the  firm  of  W.  Sc  K.,  which  goods 
a  series  of  similar  occurrences.  If  were  on  that  date  still  unpaid  for. 
Adams  had  purchased  but  one  small  Appellees  on  that  day  pressed  for 
bill  of  goods  through  misrepresenta-  payment,  whereupon  L.  W.  repre- 
tion  or  concealment,  it  might  well  be  sented  to  appellees  that  the  firm  of 
argued  that  there  was  no  intent  to  W.  &  K.  was  solvent  and  had  ao- 
defraud  because  of  the  small  profit  counts  outstanding  sufficient  to  pay 
But  when  it  appears  that  this  is  only  all  their  indebtedness,  which  state- 
one  of  a  series  of  different  purchases,  ments  were  accepted  as  true  by  ap- 
made  under  similar  circumstances,  pellees,  and  they  thereupon  impor- 
and  a  part  of  a  scheme  to  acoumu-  tuned  L.  W.  to  buy  more  goods  from 
late  goods  valued  at  thousands  of  dol-  them,  but  he  replied  that  they  did 
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§  906. Concealment  of  insolrency  or  inabilitj  to  paj 

not  enough. —  The  fact  that  the  purchaser  is  at  the  time  in- 
solvent, or  in  such  a  financial  condition  that  he  can  have  no 

not  want  to  buy.  On  July  8, 1898,  L.  had  the  better  title  to  the  good& 
one  of  appellees'  traveling  salesmen  Said  the  court,  speaking  by  Mr.  Chief 
called  and  took  from  W.  &  K.  an  Justice  Boss:  "The  representations 
order  for  goods  amounting  to  $471.85,  relied  on  by  the  appellees  as  the  basis 
being  for  the  goods  mentioned  in  the  of  their  right  to  recover  were  made 
complaint,  which  order  was  duly  not  for  the  purpose  of  inducing  ai>- 
filled,  and  the  goods  upon  being  re-  pellees  to  sell  the  goods  in  contro- 
ceived  were  at  once  mingled  with  v^rsy,  but  were  made  to  mollify  ap- 
the  stock  of  W.  &  K,  then  worth  pellees'  apprehensions,  so  that  they 
about  $19,000.  On  October  5,  1893,  would  not  urge  the  payment  of  the 
W.  &  K.  mortgaged  their  stock  of  balance  then  due  them  from  Wolf 
goods  to  Levi  to  secure  payment  of  &  Kaufman.  To  constitute  fraud 
$19,000,  of  which  sum  $12,000  was  sufficient  to  set  aside  a  sale  of  goods 
owing  directly  to  Levi,  and  for  the  the  purchase  must  have  been  per- 
other  $7,000  he  was  surety.  All  of  fected  through  some  artifice,  trick, 
this  indebtedness  except  $787  was  in  false  pretense,  misstatement  of  the 
existence  on  June  23, 1893.  On  Octo-  facts,  or  suppression  of  the  truth, 
ber  9,  1893,  the  appellees  instituted  which  enables  the  purchaser  to  ob- 
this  action,  having  previously  de-  tain  possession  of  the  goods  without 
manded  of  W.  &  K.  "a  rescission  of  consideration." 
the  sale  and  return  of  the  goods."  Fromer v.  Stanley  (1897),  95  Wis.56» 
The  goods  were  seized  on  that  day  69N.W.  R.820.  F.  is  a  manufacturer 
by  the  sheriff,  and  were  of  the  value  and  wholesale  dealer  in  cigars  in 
'Of  $330.  On  October  10,  1893,  **  Levi  New  York  city,  a  is  a  retail  dealer 
by  a  written  bill  of  sale  purchased  in  cigars  in  Milwaukee.  A.  is  F.'s 
said  stock  and  took  possession  of  the  salesman.  S.  had  been  accustomed 
same,'*  in  satisfaction  of  the  mort-  to  buy  cigars  from  A.,  both  before 
gage  thereon  held  by  him.  At  the  and  after  A  became  salesman  for  F. 
time  of  taking  his  mortgage  Levi  S.hadboiightofF. through  A. twenty- 
had  no  knowledge  that  the  appellees  five  thousand  cigars,  under  agree- 
had  or  claimed  any  interest  in  the  ment  of  F.  that  he  would  aid  S.  in 
goods.  The  debts  owing  by  W.  &  EL  selling  fifteen  thousand  of  them  U> 
to  L.  were  bona  fide,  L.  was  the  the  retail  trade,  and  A  had  gone  with 
father  of  H.  L.  Wolf.  W.  &  K.  were  S.  for  that  purpose.  On  their  way 
in  fact  insolvent  on  June  23,  1893,  home,  in  October,  1894^  after  selling 
yet  they  continued  doing  business  the  cigars,  A  and  S.,  being  acquaint- 
and  buying  goods.  Appellees  be-  ances  of  eight  or  nine  years'  stand- 
lieved  the  statements  made  by  L.  W.  ing,  had  fallen  to  discussing  &'s  af- 
concernihg  the  solvency  of  W.  &  K.  fairs.  It  was  testified  by  A.  that  in 
to  be  true,  and  on  the  faith  thereof  the  coui*se  of  the  conversation  the 
sold  the  goods.  It  was  held  that  the  following  was  said  by  A  to  S. :  "  Why 
goods  were  not  acquired  by  W.  &  K.  you  must  be  worth  from  $20,000  to 
from  appellees  by  fraud,  and  that  $50,000,"  and  that  S.  "  poo-hooed  at 
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reasonable  expectation  of  being  able  to  pay  for  the  goods,  and 
that  he  conceals  this  condition  from  the  seller,  is  not;  alone 
enough  to  entitle  the  seller  to  rescind.^    There  must  be  also  an 

the  idea  of  |50.000,  but  on  our  way  said  from  $10,000  to  $20,000  shows 

told  me  in  words  plainly  that  he  that  he  was  not  claiming  to  have 

cx>nsidered  himself  worth  $10,000  to  any   definite   knowledge   nor  well- 

$30,000  clear  anyhow."    A.  believed  defined  opinion  on  the  subject;  and 

this  statement  to  be  true  when  he  besides,  he  was  talking  to  a  man  who, 

subsequently  sold  goods  to  S.,  and  de-  from    tlie  nature  of  things,  would 

clared  that  in  the  absence  of  such  naturally  be  supposed  to  know  more 

representations  and  R's    statement  or  less  about  his  financial  condition. 

that  he  would  discount  the  bills  in  There  is  nothing  to  indicate  that 

January  next,  upon  which  he  relied,  the  statement  was  dishonestly  made, 

he  would  not  have  sold  8.  the  cigars  nor  made  with  intent  to  deceive  or 

now  in  controversy,  which  were  sold  defraud  any  ona    .    .    .    We  must 

some   time    between    October  and  hold    that   the    representations   of 

January.    Later,  March  25,  1895,8.  Stapleton,  assuming  them  to  have 

made  an  assignment,  and  on  March  been  made  as  testified  to  by  Alces, 

27th,  F..  having  just  learned  of  S.'s  and  that  they  were  false,  were  not 

insolvency,  attempted  to  rescind  the  of  such  a  character  as  authorized  the 

sale  for  fraud.    Upon  this  point  said  plaintiff  to  rely  upon  them,  and  avoid 

Mr.  Chief  Justice  Cassoday  in  ren-  the  sale  in  consequence  of  them." 

dering   the   opinion   of  the   court:  Hallacher   v.    Henlein   (1896),   — 

"  After  completing  the  business  of  Tenn.  Ch.  App.  — ,  39  S.  W.  R  869. 

the  day  at  Racine,  and  while  riding  On  January  1,  1894,  defendant's  in- 

home  on  the  cars,  an  accidental  re-  ventory  showed  assets  $9,973.87,  and 

mark  of  Alces  induced  Stapleton  to  liabilities  $14,172.24;  excess  of  liabili- 

say  that  he 'considered  himself  worth  ties  $4,196.4&    Of  his  debts,  $3,403 

from  ten  to  twenty  thousand  dollars  were  owing  to  an  uncle  and  an  aunt» 

clear.'    It  is  not  stated  as  an  exist-  and  he  had  as   much   time  as  he 

ing  £act>  but  merely  that  he  *  consid-  pleased  in  which  to  pay  this  debt, 

ered '  himself  worth  that  amount. —  Another  debt  of  $7,200  was  due  in 

in  other  words,  that  that  was  his  weekly  instalments  of  $400  each,  but 

estimate  or  opinion  of  his  then  pres-  the  creditor  had  agreed  that  if  he 

ent  worth;    and  the    fact  that  he  could  not  pay  these  instalments  aa 

1  Talcott  V.  Henderson  (1877),  81  proved  in  Wilmot  v.  Lyon,  49  Ohio 

Ohio  St  162,  27  Am.  R  501,  seems  to  St  296.    Some  other  cases  also  seem 

go  further  and  to  declare  *'  that  an  to  support  this  rule.    See  Morrow 

insolvent  purchaser,  without  reason-  Shoe  Mfg.  C]k>.  v.  New  England  Shoe 

able  expectations  of  ability  to  pay,  Ca,  57  Fed.  R  685,  6  C.  C.  A.  508,  24 

should  be  presumed  to  intend  not  to  L.  R  A.  417;  Davis  v.  Stewart,  8  Fed. 

pay ; "  but  it  is  doubtful  if  the  learned  R  803.  The  great  weight  of  authority 

judge  who  wrote   the   opinion  in-  certainly  is  the  other  way,  as  will  be 

tended  to  do  more  than  to  lay  down  seen  in  the  following  note. 
a  rule  of  evidence.    The  case  is  ap- 
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intention  not  to  pay;^  thongb  the  fact  that  the  bayer  was  in- 
solvent,  or  in  such  a  financial  condition  that  he  could  have  no 

the  J  f eU  due  the  notes  might  be  re-  upon  the  market.  He  made  no  rep- 
newed.  His  business  was  apparently  resentation  to  the  plaintiffs  conoem- 
prosperous,  and  during  the  months  ing  his  solTency  when  he  made  the 
of  January,  Febroaiy,  March  and  purchases  under  consideration,  and 
April  his  purchases  amounted  to  plaintiffs  asked  nothing  concerning 
$18,000  and  his  sales  to  nearly  $18,000.  it  During  the  four  months  of  Janu- 
The  monthly  purchases  increased  ary- April,  he  withdrew  from  his  busi- 
from  less  than  $1,500  in  January  to  ness  for  his  own  use  about  $3,5001 
more  than  $7,000  in  April  The  He  made  a  general  aasignment  on 
monthly  sales  increased  from  Janu-  May  8th,  and  at  no  time  firom  Janu- 
ary to  March  and  feU  off  in  April  ary  Ist  to  May  8th  had  he  a  reason- 
There  was  nothing  suspicious  in  his  able  expectation  of  being  able  to  pay 
salea    His  goods  were  not  forced  all  his  debta    Plaintiffs  upon  learn- 

1  *'  This  is  not  a  question  of  reason-  397;  Zucker  ▼.  Karpelec^  88  Mich.  413, 

able  expectation,  but  of  fraudulent  50  N.  W.  R.  873;  Bell  ▼.  Ellis,  38  CaL 

purposa  It  is  not  a  question  whether  030;  Nichols  y.  Pinner,  18  N.  Y.  295; 

the  grounds  of  their  belief  that  they  Nichols  ▼.  Michael,  23  N.  T.  204  80 

could  and  should  pay  were  sound  and  Am.  Dea  250 ;  Wright  v.  Brown,  67 

rational,  but  whether  they  did  so  N.  Y.  1;  Wheeler  &  Wilson  Mfg.  Ca 

believe  in  point  of  fact"    Curtis,  J.,  v.  Keeler,  05  Hun  (N.  Y.)»  508;  Hotoh- 

in  Biggs  V.  Barry,  2  Curt  259.    "The  kin  v.  Third  Nat  Bank,  127  N.  Y.  329, 

sanguine,  hopeful  mind,  rashly  con-  27  N.  R  R  1050;  Gratbutt  v.  Bank,  23 

fident  or  inconsiderate,  disbelieves  in  Wi&  384;  Redington  v.  Roberts,  25 

failure,  and  for  that  very  reason  Vt  686;  £^  parte  Whittaker,  L.  R.  10 

sometimes  plucks  success  out  of  des-  Ch.  App.  446;   Mears  v.  Waples,  3 

perate  circumstaDcea    The  law  lets  Houst  (DeL)581;  Birchinell  v.  Hirsh, 

the  insolvent  keep  his  own  counsels,  5  Cola  Appi  500,  39   Paa   R.  352; 

and   struggle   with  his  embarrass-  Franklin  Sugar  Ref.  Ca  v.  Collier,  89 

ments,  so  long  as  he  has  an  honest  Iowa,  69,  56  N.  W.  R  279;  Dorman  v. 

hope  of  overcoming  them."    Durf ee,  Weakley,  —  Tenn.  — ,  39  S.  W.  R  890 ; 

C.  J.,  in  Dalton  v.  Thurston,  15  R  L  Consolidated  Milling  Ca   v.   Fogo^ 

418,  7  AtL  R  112.  2  Am.  St  R  905.  104  Wis.  92,  80  N.  W.  R  103;  Hart  v. 

To  like  effect:  Watson  v.  Silsby,  166  Moulton,  104  Wia  349,  80  N.  W.  R  59a 

Masa  57,  43  N.  R  R 1117;  Reticker  v.  The  vendee  is  not  bound  volun- 

Katzenstein,  26  IlL  App.- 38;  Hough-  tarily  to  advertise  his  own  insolvency, 

taling  V.  Hills,  59  Iowa,  287, 13  N.  W.  Birohinall  v.  Hirsch,  supra;  Hacker 

R  805;  Kelsey  v.  Harrison,  29  Kan.  v.  Munroe,  56  III.  App.  582;  Gavin  v. 

143;  Rodman  v.  Thalheimer,  75  Pa.  Armistead,  57  Ark.  574,  22  a  W.  R 

St  232;  Reid  v.  Cowduroy,  79  Iowa,  431;  Hallacher  v.  Henlein,  —  Tenn. 

169,  44  N.  W.  R  351, 18  Am.  St  R  — ^,39a  W.  R869;  Reeder Broa Shoe 

359;  Thompson  v.  Peck,  115  Ind.  512,  Ca  v.  PryUnski,  102  Mich.  468,  60  N. 

18  N.  £.  R  16, 1  L.  R  A.  201 ;  Man-  W.  R  969;  Diggs  v.  Denny,  86  Md.  116, 

heimer  ▼.  Harrington,  20  Mo.  App.  37  AtL  R  1037. 
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reasonable  expectation  of  being  able  to  pay,  may  be  taken  into 
consideration  in  determining  whether  an  intention  not  to  pay 

ing  of  his  insolvency  promptly  de-  is  not  specifio  enough  we  will  make 

manded  a  return  of  the  gooda    The  it  satisfactory  to  you. 

court  held  that,  in  the  absence  of  **  Yours,  very  truly, 

fraudulent   misrepresentations,  the  "  The  Cherbyvai^b  National  BAinc» 

sale  could  be  avoided  only  by  show-  "Per  T.  G.  Molloy,  Cashier." 

ing  a  preconceived  intention  not  to  Upon  the  strength  of  this  W.  was 

pay  for  the  goods,  and  that  the  lack  allowed  to  purchase  of  G.,  P.,  S.  & 

of  reasonable  expectation  of  being  Ca  goods  to  the  extent  of  (6.895.25. 

able  to  pay  was  insufficient    It  held  W.  made  no  other  representation 

that  here  was  no  fraud  sufficient  to  concerning  his  solvency,  nor  was  he 

authorize  rescission  of  the  sala  asked  to  do  sa    Bills  for  the  goods 

Commercial    National     Bank    v.  were  to  mature  on  May  15th  and 

Pirie  (1897),  49  U.  a  App.  696, 16  Bkg.  June  15th.    At  the  time  of  the  pur- 

L.  Jour.  45, 83  Fed  R.  799,  27  C.  C  A.  chase  W.  was  unable  to  meet  his  ob- 

171.  In  1891  and  at  other  times  below  ligations  as  they  matured  and  the 

mentioned,  W.  was  president  of  the  Ch.  Bank  was  insolvent,  though  it 

Cherryvale  National  Bank,  and  was  was  continuing  to  do  business.    On 

also  doing  a  mercantile  business  in  June  10th  the  doors  of  the  Ch.  Bank 

Cherryvale,  Kansaa    On   February  were  closed  by  direction  of  the  comp- 

17  or  18, 1892,  W.  applied  to  the  firm  troller  of  the  treasury.  On  the  same 

of  C.,  P.,  S.  &  Ca,  at  their  place  of  day  W.  executed  two  chattel  mort- 

business  in  Chicago,  UL,  to  purchase  gages  covering  his  entire  stock  in 

a  bill  of  goods,  and  on  being  asked  trade   in   favor   of  the   appellants 

by  a  member  of  the  firm  to  make  a  herein,   the   Com.    Bank   and   one 

property  statement  as  a  basis  for  Quernsey.    A  part  of  the  considera- 

obtaining  credit,  he  produced  and  tion  for  these  mortgages  was  a  loan 

exhibited  the  following  document  of  $700  that  day  made  by  G.  The  re- 

which   had   been   executed  by  M.,  mainder  was  prior  indebtedness.   G., 

cashier,  at  the  request  of  W. :  •  acting  for  himself  and  for  the  Com. 

*'R.  T.  Webb,  President  Bank,  of  which  he  was  cashier,  im- 

**  A.  H.  Habding,  Vice-Prest  mediately  took  possession  of  the  prop- 

"  T.  G.  MoLLOY,  Cashier.  erty  and  advertised  it  for  sale,  and 

"  C.  F.  GK)DBKY,  Asst  Cashier,  it  was  accordingly  sold.     P.,  prior 

«  Cherryvale  National  Bank.  to  the  sale,  notified  the  Com.  Bank 

<*  Capital,  $50,000.00.  that  the  sale  to  W.  had  been  induced 

*'  Cherryvale,  E^ansas,  by  certain  fraudulent  represen  ttitions 

**  Feby.  15, 1893.  made  by  him  concerning  his  solv- 

"  Carson,  Pirie,  Scott  &  Co.,  Chi-  ency,  and  that  they  rescinded  the 

cago,  IlL —  Gentlemen:  We  will  guar-  said  sale,  and  they  demanded  the  re- 

anty  the   payment  of  any  bill  of  turn  of  the  goods.  They  brought  suit, 

goods  which  Mr.  Ri  T.  Webb  may  after  the  mortgage  sale,  for  conver- 

buy  of  you  while  in  Chicago,  during  sion,  and  the  trial  court  peremptorily 

the  present  week.    If  this  g^uaranty  instructed  the  jury  to  return  a  ver- 
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existed.*  A  fortiori  is  it  not  enough  to  defeat  the  sale  that  the 
seller  supposed  the  vendee  to  be  solvent  when  in  fact  he  was* 
not,  nor  that  both  vendor  and  vendee  were  mistaken  as  to  the 
latter's  solvency.^ 

diet  for  the  plaintiffs,  from  the  judg-  came  to  F.  and  requested  that  it  be 
ment  upon  ^ich  the  defendants  further  secured.  F.  after  some  hesi- 
now  appeal  The  appellate  court  tation  gave  &  a  chattel  mortgage 
holds  that  the  guaranty  of  the  Ch.  upon  his  stock,  which  mortgage  was 
Bank,  being  t£2^rat;ire«,  was  void,  and  immediately  recorded.  In  the  even- 
that  the  firm  of  P.  were  bound  to  ing  of  the  same  day,  April  6th,  H. 
know  this  and  could  not  claim  to  be  commenced  suit  against  F.  and  at- 
defrauded  by  it  Whether  or  not  tached  his  property.  On  AprU  9th 
W.  bought  with  the  preconceived  in-  C.  brought  replevin  for  the  flour  in 
tention  not  to  pay  for  the  goods  was  question  on  the  ground  that  the  sale 
a  question  of  fact  for  the  jury,  since  was  procured  through  fraud,  and 
the  evidence  that  he  did  was  not  so  that  it  might  and  did  rescind  the 
clear  and  convincing  but  that  two  sam&  On  March  23d,  in  another 
reasonable  men  could  possibly  differ  city,  and  without  the  knowledge  of 
upon  it.  F.,  P.  had,  in  response  to  an  inquiry 
Consolidated  Milling  Ca  v.  Fogo  by  A.,  agent  of  C,  declared  that  F.'s 
(1899),  104  Wi&  92,  80  N.  W.  R  103.  financial  standing  was  aU  right    P. 

F.  on  March  28, 1898,  knew  himself  was  not  aware  that  F.  intended  to 
to  be  insolvent,  yet  he  ordered  of  G.  order  any  flour  of  C,  but  had  reason 
a  carload  of  flour  which  was  duly  to  believe  that  what  he  said  woiild 
shipped  to  and  received  by  him,  and,  probably  influence  C.  in  any  action 
on  April  5th  and  6th  thereafter,  was  it  might  take  in  regard  to  F.  R,  of 
stored  in  his  store.  F.  made  no  rep-  which  P.  was  at  that  time  cashier, 
resentations  as  to  his  solvency,  and  was  a  heavy  creditor  of  F.    C.  was 

G.  asked  no  questions  concerning  it  induced  to  flll  F.'s  order  of  March 
At  the  time  of  the  purchase  F.  in-  28th  in  reliance  upon  P.'s  statement 
tended  to  pay  for  the  flour.  On  the  to  C's  agent  A.,  and  without  such 
afternoon  of  April  6th,  after  all  the  statement  it  would  not  have  filled 
fiour  had  been  taken  into  possession  F.'s  order.  Said  the  court,  speaking 
by  F.  and  removed  to  his  store,  H.,  a  by  Cassoday,  C.  J. :  **  An  honest, 
creditor  firm,  through  their  agent  J.,  though  abortive,  purpose  to  continue 
pressed  F.  for  payment,  which  was  business,  and  pay  for  the  goods,  is 
refused.  J.  thereupon  threatened  to  consistent  with  the  vendee's  knowl- 
bring  suit  Later  in  the  day  R,  an-  edge  of  his  own  insolvency.  We 
other  creditor,  through  its  cashier,  must  hold  that  the  sale  of  the  flour 

1  Dalton  V.  Thurston,  15  R  L  418, 7  Ckx  v.  Gaul,  170  Pa.  St  545, 32  Atl.  R 

AtL  R  112,  2  Am.  St  R  905;  Edson  1093;  Reager  v.  Kendall  (Ky.),  39  a 

V.  Hudson,  83  Mich.  450,  47  N.  W.  R  W.  R  257. 

347;  Rodman  v.  Thalheimer,  75  Pa.  « Lupin  v.  Marie,  6  Wend.  (N.  Y.) 

St  232;  Bughman  v.  Central  Bank,  77,  21  Am.  Dec  256. 
159  Pa.  St  94;  Cincinnati  Cooperage 
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§  907.  Bemedies  of  the  seller.—  The  seller  of  goods  who 
has  been  induced  to  part  with  them* by  reason  of  fraudulent 
practices  on  the  part  of  the  buyer,  such  as  have  been  described, 

has  usually  his  choice  of  three  actions:  1.  He  may  ignore  the 
fraud  and  recover  the  price  agreed  upon;  2.  He  may,  in  a 

to  Fogo  was  complete  and  without  The  court  of  appeals  reversed  the  de- 
any  fraud  before  the  giving  of  either  cision  and  remanded  the  cause,  say- 
ofthemortgage&  .  .  .  Pease  was  ing  upon  the  question  of  fraud:  "It 
not  Fogo's  representative  and  had  does  not  appear  that  they  [G.  &  S.] 
no  authority  to  speak  for  him.  It  made  any  representation  whatever 
was  a  mere  casual  conversation.  ...  to  the  appellees,  or  that  any  inquiry 
The  defendant  bank  had  no  business  was  addressed  to  them  or  others  by 
with  Anderson  at  the  time.  Pease  the  appellees  before  they  sold  and 
was  not  transacting  any  business  for  delivered  the  goods  upon  the  mere 
the  bank  at  the  time  of  making  the  order  for  such  goods.  •  .  .  The 
declarations  attributed  to  him.  .  .  .  mere  fact  of  the  making  of  the  mort- 
It  is  obvious  that  he  could  not  bind  gage  soon  afterwards,  together  with 
the  bank  by  such  declarations."  the  fact  of  insolvency,  could  not  be 
West  V.  Graff  (1809),  23  Ind.  App.  taken  to  indicate  that  such  disposi- 
410,  55  N.  E.  R  506.  G.  &  S.  were  in-  tion  of  the  goods  to  favored  creditors 
solvent  on  and  subsequent  to  Janu-  was  purposed  at  the  time  of  sale  and 
ary  15,  1898.  On  that  date  they  delivery  of  the  goods,  or  that  the 
ordered  of  Graff  the  goods  described  buyers  purchased  them  with  the  de- 
in  the  complaint  They  knew  they  sign  not  to  pay  for  them." 
were  insolvent  and  made  no  repre*  In  the  following  cases  the  facts  are 
sentations  whatever,  nor  were  any  held  to  amount  to  such  fraud  on  the 
questions  asked  them.  Upon  receipt  part  of  the  buyer  as  warrants  the 
of  the  goods  they  were  placed  in  G.  seller  in  rescinding  the  sale  and  re- 
&  S.'b  store  and  put  in  course  of  sale  claiming  the  goods: 
at  retail.  Later,  on  January  31st,  Carstairs  v.  Kelley  Ga  (1895X  — 
Q.&Q.  mortgaged  their  entire  stock  Ky.  App.  — ,  29  S.  W.  R  622.  T.  sold 
to  W.  in  trust  to  sell  and  pay  certain  twenty  barrels  of  whisky  to  K,  who 
creditors  in  full,  and  the  remainder,  were  wholesale  dealers.  K  "  was  in- 
including  Graff,  pro  rata  out  of  the  solvent  at  the  time  of  purchase,  and. 
balance.  W.  immediately  took  pos-  instead  of  handling  the  whisky  in  its 
session  and  by  February  28th  had  usual  way  as  a  distributor  to  the  re- 
completed  the  sale.  On  February  tail  trade,'  it  immediately  placed  the 
10th,  G.,  having  h^ard  of  the  assign-  warehouse  receipts  therefor  in  the 
ment,  demanded  of  W.  that  the  goods  hands  of  brokers  to  be  sold  for  cash. 
described  in  the  complaint  should  be  When  detected  it  refused  to  make 
returned  and  delivered  up,  on  the  restitution  to  the  vendors  on  terms 
ground  that  they  had  been  procured  manifestly  just."  Held,  that  these 
through  fraud.  Upon  being  refused,  ''are  circumstances  which  abun- 
the  appellees  brought  replevin,  March  dantly  support  the  conclusion  reached 
2d,  and  recovered  in  the  lower  court,  by  the  lower  courts  that  the  sale  was 
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proper  case,  bring  an  action  for  the  deceit;  or,  3.  He  may 
rescind  the  sale  and  recdVer  bis  goods  or  their  value.  The  last 
of  these,  which  is  the  most  common  and  usually  the  most  effi- 
cacious, is  the  only  one  which  requires  consideration  in  this 
place.    The  form  of  action  is  ordinarily  replevin  for  the  goods 

procured  with  the  fraudulent  intent  ined  M.'8  rating  in  Dun's  and  Brad- 

on  the  part  of  the  buyers  not  to  pay  street's,  and  finding  M.  rated  in  both 

for  the  goods.**  at  between  ten  and  twenty  thousand, 

Reager  v.  EendaU  ( 1897)»  —  Ky.  with  exoeUent  credit,  accepted  the 
App  — y  89  S.  W.  R.  257.  On  July  7th  order  and  proceeded  to  ship  the  bug- 
K,  purchased  lumber  of  R.  E.  was  in-  gies,  which  reached  Id.  on  the  morn- 
solvent  at  the  time  and  knew  it,  but  R.  ing  of  October  12th.  About  October 
did  not  find  it  out  until  July  13th,  1st  M.'s  creditors  began  to  press  him, 
when  the  present  action  was  brought  and  on  October  9th  or  10 th  he  had  a 
to  rescind  the  sale  and  reclaim  the  deed  of  trust  made  out  in  blank.  On 
lumber.  The  lumber  was  delivered  the  evening  of  October  12th,  after 
on  July  9th  and  10th,  and  on  the  11th  unloading  the  buggies  and  putting 
a  large  part  of  it  was  found  at  the  them  in  his  storehouse,  M.  executed 
house  of  K.*s  wife  and  was  being  and  delivered  the  deed  of  trust,  in- 
used  in  the  construction  of  a  build-  eluding  in  the  conveyance  the  bug- 
ingonherlot  On  July  13th  E[.  made  gies  just  received,  and  made  his 
a  voluntary  assignment  for  the  ben-  uncle,  C,  the  trustea  C.  took  with- 
efit  of  creditors.  The  court  held  out  knowledge  of  the  representation 
that  in  the  purchase  of  this  lumber  to  Dun  &  Ca,  but  without  paying 
he  [E.]  acted  fraudulently,  and  with  any  consideration.  On  October  IStli, 
the  intention  to  deprive  plaintiff  of  upon  learning  of  this  assignment*,  A. 
his  property,  saying:  ''We  think  that  elected  to  rescind  the  contract  of 
the  appellant  in  this  case  had  a  right  sale,  and  demanded  of  0.  the  return 
to  a  rescission  of  the  contract,  and  of  the  goods,  and,  upon  being  re- 
fer a  restitution  of  the  lumber  sold  fused,  commenced  these  proceedings 
and  found  in  the  possession  of  the  in  sequestration.  The  court  held 
vendee  or  his  assignee,  and  for  a  per-  that  **  the  sale  of  the  goods  could  not 
sonal  judgment  for  the  value  of  the  have  been  completed  until  their  de- 
goods  which  had  been  disposed  of.*'  livery  to  the  carrier.    At  that  time 

Aultman  v.  Carr  (1897),  10  Tex.  Civ.  Morris  was  not  only  insolvent,  but 

App.  430^  42  S.  W.  R.  614,    On  March  his  creditors-were  pressing  him,  and 

15,  1895,  M.  was  insolvent,  yet  he  he  knew  it.    At  the  time  the  goods 

informed  the  Louisiana  agency  of  were  received     ...    he  had  for 

Dun   &   Ca  that   his  assets  were  several  days  had  the  deed  of  trust 

about  $27,000,  and  his  liabilities  about  prepared,  leaving  a  blank  for  the 

$11,000,  and   Dun*s   rated  him   ac-  name  of  the  trustee,  and  on  the  very 

cordingly.     On  September  18th  he  day  of  their  arrival  the  name  of  the 

ordered  of  A,  through  their  travel-  trustee  was  inserted  and  the  deed 

ing  salesman,  a  carload  of  buggiea  delivered.    At  the  time  the  claimed 

A,  upon  receipt  of  the  order,  exam-  purchase  of  the  goods  was  completed 
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themselves  or  trover  for  their  value,  though  the  seller  may 
repossess  himself  of  the  goods  by  his  own  act,  it  has  been  held, 
if  he  can  do  so  without  unnecessary  violence  or  a  breach  of 
the  peace.' 

§906.  Election  of  remedy  —  Reasonable  time. — A  sale 
induced  by  the  fraudulent  practices  of  the  buyer  is  not  abso- 
lutely void,  but  voidable  merely,*  and  therefore  presents  to  the 
seller  the  alternative  of  aflHrmance  or  disaffirmance.  And  he 
must  do  one  thing  or  the  other;  and  he  cannot,  in  respect  of 
the  same  goods,  do  both.'  He  has,  however,  neither  occasion 
nor  reason  for  election  until  the  fraud  is  discovered  by  him, 
and  what  he  does  before  that  time,  therefore,  cannot  be  deemed 

the  purchaser  oould  not  have  rea-  Whitaker  on  this  occasion,  and  the 
sonably  expected  to  pay  for  them.**  circumstances,  indicate  in  a  reason- 
Judgment  was  therefore  given  in  able  manner  that  he  intended  to  get 
favor  of  A.  against  M.  and  G.  and  the  from  plaintiffs  [appellees]  the  goods 
sureties  for  the  full  value  of  the  without  paying  for  them,  and  this 
goods,  they  having  been  disposed  of.  being  a  substantial  fraud  [is]  suffi- 

Whitaker  v.  Brown  (1899),  —  Tex.  cient  in  law  to  annul  the  saJa'* 
Civ.  App.  — ,  49  a  V^.  R  1104.    WT.        ^  Hodgeden  v.  Hubbard  (1846),  18 

had  been  in  the  habit  of  buying  lum-  Vt  504,  46  Am.  Dec.  167,  criticised 

ber  of  R  in  carload  lots,  paying  cash  in  Dustin  v.  Cowdry,  23  Vt  646. 
for  it.     About  October  1,  1897,  he       ^cioughv.London  &N.W.Ry.Ca, 

ordered  the  carload  in  question,  and  L.  R  7  Ex.  26;  Brown  v.  Pierce.  97 

it  was  shipped  on  October  4th,  at  his  Mass.  46,  93  Am.  Dea  57;  Cochran  v. 

request,  to  H.    At  that  time,  within  Stewart,  21  Minn.  485;  Old  Dominion 

the  space  of  fifteen  days*  W.  con-  St  Ca  v.  Burckhardt,  81  Gratt  (Va.) 

tinned  sending  in  orders  until  eight  664;  Barnard  v.  Campbell,  58  N.  Y. 

or   ten    carloads   of   lumber   were  73, 17  Am.  R  208;  Union  Stockyards 

ordered  from  R,  nothing  being  said  Ca  v.  MaUory,  157  IlL  554, 41  N.  R  R 

about  paying   cash   or  buying   on  888.  43  id.  979,  48  Am.  St  R  841. 
credit    On  October  18th  W.  made  a       •  Lloyd  v.  Brewster,  4  Paige  (N.  Y.), 

deed  of  trust  for  the  benefit  of  cer-  537,  27  Am.  Dea  88;  Bank  of  Beloit 

tain  other  creditors,  conveying  $9,575  v.  Beale,  84  N.  Y.  478;  Bulkley  v. 

worth  of  claims,  including  the  claim  Morgan,  46  Conn.  893;   Dibblee  v. 

against  H.  for  the  lumber  in  ques-  Sheldon,  10  Blatch.  178;  First  Nat 

tion.     A  few  days  before  this,  W.  Bank  v.  Tootle,  44  Neb.  59,  80  N.  W. 

wrote  R  asking  if  they  would  ao-  R  264;  Kearney  Milling  &  Elevator 

oept  his  sixty-day  paper  for  the  lum-  Ca  v.  Union  Pacific  Ry.  dk).  (1896), 

ber.    They  replied  in  the  affirmative,  97  Iowa,  719, 66  N.  W.  R  1059, 59  Am. 

but  did  not  hear  from  him  again.  St.  R  484 
Said  the  court:    *'The  conduct  of 
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to  be  an  election.^  After  the  discovery  of  the  fraud  he  must  not 
take  inconsistent  positions,  and  if  he  desires  to  exercise  bis 
election  and  rescind  the  sale  he  must  do  so  before  innocent 
third  parties  have  acquired  rights  in  the  property,  or  the  con- 
dition of  the  vendee  has  been  altered  in  reliance  upon  his  in- 
action, and,  at  all  events,  within  a  reasonable  time.* 

1  Thus,  in  Glough  v.  London  &  N.  the  vendor  from  rescinding  when  the 

W.  By.  Ca,  Lb  B.  7  Ex.  26,  the  sellers  grounds   for   rescission  are  disoov- 

did  not  discover  the  fraud  until  dur-  ered,"  citing  Pratt  v.  Philbrook,  41 

ing  the  trial  of  an  action  which  was  Ma  183,  and  the  Clough  case,  supra); 

brought  against  them,  owing  to  their  V^oonsocket  Rubber  Ca  t.  Loewen- 

repossessing  themselves  of  the  goods  berg,  17  Wash.  29,  48  Paa  R.  785,  61 

in  pursuance  of  the  contract.    They  Am.  St  R  902. 
were  then  permitted  to  file  a  plea  to       ^  In  Barnard  v.  GampbeU  (1874),  58 

'that  effect,  and  the  jury  found  that  N.  T.  73,  17  Am.  R.  208,  it  is  said: 

the  fraud  was  proved.    See  also,  that  "  Tlie  contract  of  sale  was  defeasible 

the  election  must  be  with  knowledge  at  the  election  of  the  plaintiffs,  the 

of  the  fraud.  Equitable  Foundry  Ca  vendors,  if  the  election  was  season- 

V.  Hersee,  103  N.  Y.  25;   Pence  v.  ably  made,  and  the  goods  reclaimed 

Langdon,  99  U.  &  578  (where  it  is  in  proper  time,  after  the  discovery  of 

said:  ^Acquiescence  and  waiver  are  the  fraud.    The  plaintiffs  could  lose 

always  questions  of  fact.    There  can  the  right  by  delay  as  against  the 

be  neither  without  knowledge.    The  wrong-doer,  if,  in   consequence   of 

terms  import  this   foundation    for  such  delay,  his  position  should  be 

such  action.    One  cannot  waive  or  changed,  and  they  would  have  lost 

acquiesce  in  a  wrong  while  ignorant  it  absolutely  if,  during  the  interval 

that  it  has  been  committed.  Chirrent  between  the  delivery  of  the  goods 

suspicion  and  rumor  are  not  enough.  .    .    .    and  the  disaffirmance  of  the 

There  must  be  knowledge  of  facts  sale  by  the  plaintiffs,  the  goods  had 

which  will  enable  the  party  to  take  been  sold  to  an  innocent  third  party 

effectual  action.    Nothing  short  of  for  a  valuable  consideration." 
this  will  do");  Kraus  v.  Thompson,        In  Clough  v.  London  &  N.  W.  Ry. 

30  Minn.  64,  44  Am.  R.  182  (where  it  Ca,  L.  R  7  Ex.  26,  it  was  held  that 

is  held  that  the  right  of  the  seller  to  the  defrauded  seller  had  the  right  to 

rescind  for  the  buyer's  fraud  is  not  exercise  his   election  at  any  time 

defeated  by  his  having  obtained  judg-  after  knowledge  of  the  fraud,  until 

ment  for  the  price  in  ignorance  of  he  has  affirmed  the  sale  by  express 

the  fraud,  the  court  saying:  '*The  words  or  unequivocal  acts;  that  he 

invariable  rule  is  that  this  right  to  may  keep  the  question  open  as  long 

rescind  may  be  exercised  upon  dis-  as  he  does  nothing  to  affirm  the  oon- 

covery  of  the  fraud,  and  that  no  acts  tract;  and  that  so  long  as  he  has 

in  recognition  of  the  existence  of  the  made  no  election  he  retains  the  right 

contract  of  sale,  done  before  such  to  avoid  it,  subject  to  this:  that  if» 

discovery,  will  amount  to  an  affirm-  while  he  is  deliberating,  an  innocent 

ance  or  ratification,  so  as  to  preclude  third  party  has  acquired  an  interest 
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§  909.  — '-  Evidence  of  election. — The  election  here  is  be- 
tween contract  (f.  tf.,  the  contract  of  sale)  or  no  contract, 
and  whatever  the  seller  may  voluntarily  do,  after  notice  of 
the  fraud,  tending  to  recognize  the  existence  of  the  contract, 
must  be  deemed  to  be  evidence  of  an  election  to  abide  by  it, 
and  may  therefore  defeat  a  subsequent  rescission.  Bringing 
an  action  for  the  price,^  accepting  part  payment  thereof,*  tak- 

in  the  property,  or  if,  in  oonsequence  rily  a  question  of  fact  for  the  jury,  to 

of  his  delay,  the  position  even  of  the  be  determined  in  view  of  all  the  cir- 

wrong-doer  is  affected,  he  wiU  lose  cumstanoea    Smith   v.    First   Nat. 

his  right  to  rescind.    See  also  John-  Bank,  45  Neb.  444  68  N.  W.  R.  796. 

son  Y.  McLane,  7  Blackt  (Ind.)  501,  Reasonable  time  runs  from  the  dis- 

43  Am.  Dec.  102;  Bulkley  v.  Morgan,  oovery  of  the  fraud,  and  not  from 
46  Conn.  803;  Emerson  v.  McNamara,  the  time  that  seller  has  the*  neces- 
41  Ma  565;  Hopkins  v.  Appleby,  1  sary  evidence  to  prove  it.  Phoenix 
Stark.  477;  Stewart  v.  Dougherty,  8  Milling  Ca  v.  Anderson,  78  IlL  App. 
Dana  (Ky.),  479;  Pollock  v.  Smith,  49  25a 

Neb.  864  69  N.  W.  R.  312;  Byrd  v.  i  Conrow  v.  Little,  115  N.  Y.  887, 

Rautman,  85  Md.  414  86  AtL  R.  1099L  22  N.  £.  R.  346,  5  L.  R.  A.  693;  Equi- 

"When   fully    advised,"   say  the  table  Foundry   Ga  v.    Hersee,  103 

court  in  Pence  v.  Langdon,  99  U.  S.  N.  Y.  25,  9  N.  R  R.  487;  Hays  v. 

578,  *'he  must  decide  and  act  with  Midas,  104  N,  Y.  602.  ll  N.  K  R.  141; 

reasonable  dispatch.  He  cannot  rest  Fowler  v.  Bowery  Sav.  Bank,  113 

until  the  rights  of  third  persons  are  N.  Y.  450,  21  N.  £.  R.  172, 10  Am.  St. 

involved  and  the  situation  of  the  R.  479,  and  note,  4  L.  R.  A.  145,  and 

wrong-doer  is  materially  changed,  note;  O'Bryan  v.  Glenn,  91  Tenn. 

Under  such  circumstances  he  loses  106,  17  S.  W.  R.  1030,  30  Am.  St.  R. 

the  right  to  rescind,  and  must  seek  862;  Bank  of  Beloit  v.  Beale,  34  N.  Y. 

compensation  in  damages.    But  the  473;  Garter  v.  Smith,  23  Wi&  497; 

wrong-doer  cannot  make  extreme  Dibblee  v.  Sheldon,  10  Blatch,  178; 

vigilance   and   promptitude   condi-  Bulkley  v.  Morgan,  46  Gonn.  393; 

tions  of  rescission.    It  does  not  lie  in  Butler  v.  Hildreth,  5  Mete.  (Mass.)  49; 

his  mouth  to  complain  of  delay  un-  Gonnihan  v.  Thompson,  111  Mass.  270; 

accompanied  by  acts  of  ownership,  Beurmannv.VanBuren,44Mich.496, 

and  by  which  he  hss  not  been  af-  7  N.  W.  R  67;  Bank  of  Little  Rock  v. 

fected.    The  election  to  rescind  or  Frank,  63  Ark.  16,  37  a  W.  R.  400; 

not  to  rescind,  once  made,  is  final  Mapes  v.  Burns,  72  Mo.  App.  411. 

and  concluslva"  Parsning  remedies  equivalent  to 

Whether  the  vendor   has  acted  an  action,  such  as  prosecuting  the 

within  a  reasonable  time  is  ordina-  claim  in  bankruptcy  or  against  the 

2  See  Boyd  V.  Shiffer,  156  Pa.  St  100,  St.  R  899;  Knuckolls  v.  Lea,  10 
187  AtL  R.  60;  Overton  v.  Brown,  03  Humph.  (Tenn.)  577,  as  to  the  effect 
Ma  App.  49.  See  also  Dennis  v.  Jones,    of  part  payments. 

44  N.  J.  Eq.  513, 14  4tL  R.  918,  6  Am. 
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ing  security  for  it,*  or  accepting  any  other  benefit  under  and 
in  pursuance  of  the  contract  of  sale,  are  common  acts  show- 
ing an  affirmance  of  it.  So,  on  the  other  hand,  if  he  elects  to 
rescind  and  does  so,  he  cannot,  if  he  fails  to  recover  his  goods, 
in  whole  or  in  part,  subsequently  bring  an  action  for  the  price, 
or  any  other  action  based  upon  the  theory  of  an  existing  con- 

estate  of  a  deceased  purchaser,  may  right  to  rescind;  plaintiffs  could  ac- 

have  the  same  effect   See  FarweU  ▼.  oept  payment  or  security  for  their 

Myers,  50  Mich.  179,  more  fully  g^ven  goods  if  the  fraudulent  debtor  chose 

in  later  note  to  this  section.    "The  to  make  the  one  or  give  the  other; 

claim  of  plaintiff  to  rescind  is  whoUy  the  fraud  on  them  consisted  in  the 

inconsistent  with  his  proof  in  bank-  representation,  at  the  time  of  the 

ruptcy  of  a  promissory  note  taken  purchase,  that  he  was  amply  able  to 

for  the  price  of  the  goods.    Ormsby  pay;  the  demand  and  refusal  only 

T.  Dearborn,  116  Mass.  886;"  Seavey  demonstrated  the  absolute  falsity  of 

V.  Potter,  121  Mass.  297.   But«  seller  his  previous  representation;  he  gave 

of  goods  who,  upon  discovering  that  them  nothing  in  response  to  the  de> 

the  sale  was  induced  by  fraud,  and  mand,  and  they  got  nothing  by  it^ 

thereupon  replevying  part   of  the  If  any  note  or  property  had  passed, 

goods,  subsequently  proves  a  claim  or  there  had  been  an  assignment  of 

for  the  balance  as  for  goods  sold  and  any  book  accounts  as  payment  or 

delivered  against  the  purchaser's  es-  security,  this  would  have  been  such 

tate  in  insolvency,  without  objection  an  affirmance   of  the   contract  as 

on  the  part  of  the  assignee  or  of  any  would  have  been  wholly  inconsistent 

creditor,  is  npt  thereby  precluded  with  the  right   of   rescission,  and 

from  maintaining  his  action  of  re-  plaintiffs*  case  would  fail:  but  there 

plevin.    Raphael  v.  Reinstein  (1891),  was  nothing  of  this  kind, — only  a 

154  Mass.  178,  distinguishing  the  two  demand  for  payment  or  security,  a 

cases  last  cited  suproL  refusal,  followed  immediately  by  reo- 

Demand  of  payment  or  security .—  lamation  of  the  goods." 
In  Boyd  v.  Shiffer  (1888),  150  Pa.  St  A  demand  for  security,  made  by 
100,  27  Atl.  R.  60,  there  was  evidence  the  seller's  agent  in  ignorance  of  the 
that,  immediately  before  giving  no-  fraud,  does  not  prevent  rescission, 
tice  of  rescission,  the  seller's  agent,  Woonsocket  Rubber  Ckx  v.  Loewen- 
who  acted  in  the  matter,  demanded  berg,  17  Wash.  29,  48  Pao.  R.  785,  61 
payment  or  security;  and  this  was  Arl  St  R  902. 
claimed  to  be  such  an  affirmance  as  i  Joslin  v.  Gowee,  52  N.  Y.  90.  But 
would  preclude  a  subsequent  rescis-  unsuccessful  efforts  to  get  a  compro- 
sion,  but  this  claim  was  denied.  The  mise  or  security  do  not  prevent  re- 
court  said:  *' Assuming  this  to  be  the  scission  unless  the  party  does  some 
correct  view  of  the  rather  contra-  act  which  evinces  a  clear  intention 
dictory  testimony  as  to  what  took  to  waive  the  right  Cortland  Mfg. 
place,  it  was  not  such  an  affirmance  Ca  v.  Piatt,  83  Mich.  419,  47  N.  W.  R. 
or  ratification  of  the  contract  as  830.  See  Boyd  v.  Shiffer,  in  previous 
would  bar  the  plaintiffs  of  their  note. 
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tract;  though  he  may  recover  the  value  of  the  goods  not 
found,  either  in  an  diction  based  upon  the  theory  of  their  con- 
version, or  in  an  action  based  upon  the  contract  implied  by 
law  where  the  vendee  has  disposed  of  the  goods  for  money  or 
its  equivalent,  and  the  seller  has  waived  the  tort.^ 

1  This  question  arose  in  Farwell  t.  they  failed  to  get  adequate  relief  in 
Mjers  (1886),  59  Mich.  179,  20  N.  W.  such  suit,  they  cannot  be  allowed,  a 
R  828,  Am.  L.  Reg.  (N.  S.),  voL  25,  year  afterward,  to  come  into  court 
(O.  Sw),  YoL  34,  p.  248.  Here  a  debtor  and  base  a  claim  upon  the  incon* 
had  made  a  general  assignment  for  sistent  idea  that  the  goods  were  sold 
the  benefit  of  his  creditors.  Four  to  defendant  One  theory  is  totally 
days  afterwards  J.  V.  Farwell  &  Ca,  at  variance  with  the  other.  If  one 
who  had  recently  sold  him  goods  on  elects  between  twg  inconsistent  rem- 
credit,  rescinded  the  sale  on  the  edies,  the  right  to  pursue  the  other 
ground  that  the  goods  had  been  is  forever  lost  Thompson  v.  How- 
bought  with  the  intention  not  to  ard,  81  Mich.  809;  Wetmore  v.  Mc- 
pay  for  them,  brought  replevin  Dougall,  82  Mich.  276;  Dunksv.  Ful- 
against  the  assignee  and  recovered  ler,  id.  242;  Nield  v.  Burton,  49  Mich, 
a  part  of  the  gooda  After  recover-  58, 12  N.  W.  R.  906.  We  do  not  deny 
ing  judgment  in  the  replevin  suit,  the  right  of  plaintiffs  to  collect  the 
Farwell  &  Ca  filed  a  claim  with  the  balance,  the  value  of  the  goods  not 
assignee  for  the  whole  amount  of  recovered  by  the  action  of  replevin, 
their  bill,  giving  credit  on  it  for  the  in  a  proper  action  for  the  conversion 
value  of  the  goods  recovered  by  the  of  the  same;  but  they  cannot  do  so 
replevin  suit.  Their  claim  was  re-  upon  the  claim  filed  with  the  as- 
jected  by  the  lower  court,  and  the  signee,  counting  upon  the  original 
supreme  court,  while  agreeing  that  contract  for  goods  sold  and  deliv- 
they  might  have  recovered  for  the  ered.  If  they  should  elect  to  waive 
goods  unfound,  on  the  theory  of  con-  the  tort  and  sue  in  assumpsit,  they 
version,  was  equally  divided  as  to  would  yet  have  to  declare  specially 
whether  they  could  recover  as  for  averring  the  tort  Tregent  v.  May- 
goods  sold,  thus  affirming  the  d&-  bee,  54  Mich.  226, 19  N.  W.  K.  962." 
cision  of  the  court  below.  Said  Morse,  Champlin,  J.,  concurred.  Campbell, 
J.:  *' Early  in  the  proceedings,  imme-  C.  J.,  dissented  (Sherwood,  J.,  con- 
diately  after  the  assignment,  the  curring  with  him),  saying:  '*  There 
plaintiffs  elected  to  rescind  the  sale  can  be  no  doubt  that,  if  the  contract 
of  the  goods,  and  brought  replevin  is  considered  as  rescinded,  the  goods 
for  the  same,  on  the  theory  that  the  not  replevied  and  disposed  of  by  de- 
fraud of  the  defendant  had  vitiated  fendant  must  be  accounted  for  in 
the  sale,  and  that  the  goods  belonged  some  way.  Whether  treated  as  sold 
to  them  as  if  no  sale  had  been  mada  or  as  tortiously  converted,  the  plaint- 
After  thus  solemnly  electing  their  iffs,  according  to  well-settled  rules, 
remedy,  and  proceeding,  through  a  could  always  sue  in  assumpsit  for 
trial,  to  judgment,  upon  the  theory  the  proceeds  or  value,  and  could  do 
that  they  owned  the  goods,  because  so  under  the  common  counts  or 
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« 

§  910. Bringing  aetion  for  the  deeelt. —  Whether  the 

bringing  of  an  action  for  the  deceit  is  to  be  deemed  an  affirmance 
of  the  contract  is  a  question  upon  which  the  authorities  are 
not  in  harmony.    In  reason,  however,  it  would  seem  that  it  is 

speoially.  The  demand  for  these  not  perceived  how  this  can  aid  the 
moneys  is  not  one  for  damages  at  defendant  The  plaintiffs,  by  an  ef- 
large,  as  for  a  wrong,  but  is  a  pecun-  fort  to  retake  their  entire  property, 
iary  claim  based  on  fixed  rales  of  if  successful  in  part  only,  do  not  lose 
recovery.  •  •  .  And  it  seems  to  the  right  to  pursue  the  original 
me  that  no  doctrine  can  be  sound  wrong-doer  for  the  value  of  the  uu- 
which  puts  a  person  to  a  complete  found  portion.  Nor  is  their  effort 
election  at  his  peril,  and  bars  him  to  do  so  an  answer  to  an  action 
from  any  adequate  remedy  against  against  one  in  whose  hands  they 
the  wrong-doer.''  The  plaintiffs  filed  found  that  part  A  wrong-doer  car- 
a  new  claim  based  upon  the  con-  ries  away  one  hundred  bags  of  grain; 
version.  It  was  now  objected  that  the  owner  recovers  fifty  by  legal  pro- 
the  former  claim  and  adjudication  cess  from  one  who  received  it  with- 
were  a  bar,  but  the  supreme  court  out  consideration,  and  Whose  title  is 
unanimously  permitted  a  recovery,  no  better  than  that  of  the  trespasser; 
64  Mich.  234;  66  Mich.  67a  does  he  thereby  lose  his  right  to  re- 
The  position  -taken  by  Morse  and  cover  the  value  of  the  remainder? 
Champlin,  JJ.,  seems  impregnable,  so  Surely  not.  Nor  is  he  bound  to  re- 
far  as  the  right  to  take  any  further  store  the  fifty  in  order  that  the  lat- 
action  on  the  contract  is  concerned,  ter  action  can  be  maintained.  Kin- 
and  is  sustained  by  the  weight  of  ney  v.  Kiernan,  49  N.  T.  164.  So 
authority.  Thus  in  Powers  v.  Bene-  the  subsequent  effort  of  these  pUdnt- 
dict  (1882),  88  N.  Y.  605  (cited  by  iffs  to  obtain,  in  bankruptcy,  oom- 
Judge  Campbell  in  Farwell  v.  Myers,  pensation  for  the  unfound  portion 
siipra),  the  sellers  had  rescinded  the  of  their  goods  is  no  obstacle  to  a  re- 
sale and  brought  replevin  for  their  covery  against  a  third  person  for  so 
goods,  but  only  found  a  part  The  much  of  the  fruits  of  the  fraud  as  is 
vendee  subsequently  became  bank-  found  in  his  hand&  Kinney  v.  Kier- 
rupt,  and  the  sellers  filed  a  claim  for  nan,  guprcu  Nor  is  this  conclusion 
the  value  of  the  g(x>ds  not  found,  against  the  rule  of  law  that  for  one 
This  act  was  relied  upon  by  defend-  entire  contract  there  should  not  be 
ant  to  defeat  the  replevin  suit  Said  more  than  one  action,  nor  oonour- 
Dan forth,  J. :  **  The  bringing  of  this  rent  suits  at  the  same  time  upon  one 
action  [the  replevin  suit]  was  un-  claim.  The  contract  under  which 
doubtedly  an  election  to  disaffirm  the  plaintiffs  parted  with  their  goods 
the  contract  and  reclaim  the  goods,  is  avoided  altogether.  ...  It  may 
So  far  as  the  goods  are  retaken,  it  is  be  conceded  that  the  plaintiffs  could 
final  and  conclusiva  A  recovery  neither  sue  the  vendee  for  the  price 
could  not  afterward  be  had  either  of  goods  embraced  in  the  replevin 
for  the  price  agreed  to  be  paid  for  suit,  nor  make  it  the  foundation  of 
that  part  or  their  valu&    But  it  is  proceedings  in  bankruptcy.     They 
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not  per  se  aa  afBrmance,  but  that  the  question  must  depend 
largely  upon  the  nature  and  extent  of  the  relief  obtained  or 
demanded.^ 

have  neither  sought  to  do  so,  nor  at-  to  be  defeated  because  of  a  subae- 
temptedtoreeoind  in  part  only.  They  gueni  action  which  was,  in  form,  an 
rescind  altogether.  If  they  succeed  action  for  the  price  of  the  goods  not 
in  this  custion  they  will  obtain  part  found,  but  which,  the  court  suggest, 
of  the  goods  belonging  to  them,  and  may  be  regarded  not  as  an  action  for 
so  far  as  they  can  collect  in  bank-  their  price  but  for  their  valua 
Tuptcy,  it  will  be  as  compensation  InJohnsonv.Stratton(1894),6Tex. 
for  goods  taken  and  appropriated  by  Civ.  App.  431,  an  action,  in  nature 
the  wrong-doer  to  his  use,  and  from  like  that  of  Sleeper  v.  Davis,  supra^ 
which  conversion  the  law  implies  a  was  sustained,  that  case  being  cited 
promise  to  pay.  But  whether  the  with  approval  / 
claim  is  thus  regarded,  or  as  one  for  In  Morford  v.  Peck  (1878),  46  Conn, 
damages  for  conversion,  it  is  provable  380,  where,  before  rescission,  part  of 
under  the  bankrupt  law.  U.  S.  Rev.  the  goods  had  been  sold,  and  the 
St,  §  5067."  *  seller  on  rescission  brought  attach- 
So  in  Sleeper  v.  Davis,  64  N.  H.  59,  ment  in  an  action  of  assumpsit  for 
6  AtL  R.  201, 10  Am.  St  R.  377,  it  is  their  proceeds,  and  replevin  for  the 
said:  "  Having  rescinded  the  contract  residue,  it  was  held  that  if  the  object 
of  sale,  and  not  finding  all  the  goods  of  the  attachment  was  merely  to  re- 
so  as  to  take  them  in  replevin,  the  cover  these  proceeds,  which  could 
plaintiffs  might  have  sued  in  trover  be  reached  in  no  other  way,  then  the 
for  the  conversion  of  the  remainder,  suit  in  attachment  would  not  be  an 
The  vendee  having  disposed  of  the  affirmance  of  the  sale  and  would  not 
goods  for  his  own  benefit,  the  plaint-  prevent  the  recovery  of  the  residue 
iffs  might  waive  the  tort  and  main-  in  replevin. 

tain  assumpsit  for  the  proceeds,  not  ^  In  Kimball  v.  Cunningham  (1808), 
upon  the  original  contract  of  sale  4  Mass.  502,  8  Am.  Dec.  230,  Chief 
which  had  been  rescinded,  but  upon  Justice  Parsons  held  that  the  com- 
the  implied  promise  to  pay  for  prop*  mencement  of  an  action  for  deceit 
erty  wrongfully  appropriated."  was  an  election  to  consider  the  con- 
After  rescission  the  contract  of  tract  as  subsisting  But  in  Emma 
sale  is  at  an  end  (Holler  v.  Tuska  Silver  Mining  (Ja  Lino.  v.  Emma 
(1881),  87  N.  Y.  166;  Kinney  v.  Kier-  SQver  Min.  Co.  of  N.  Y.  (1880),  7 
nan  (1872),  49  N.Y.  164);  but  the  seller  Fed.  R  401,  it  is  said:  "There  are 
after  rescinding  and  getting  back  several  cases  which  appear  to  bold 
part  of  the  goods  may  recover  dam-  that'  an  action  to  recover  damages 
ages  for  the  fraud  as  to  the  residua  for  deceit  in  a  sale  does  not  imply  an 
Hersey  v.  Benedict,  15  Hun  (N.  Y,),  affirmance  of  the  contract,  but  is 
282.  consistent  with  its  disaffirmance. 
In Heinze V.Marx (1803), 4 Tex. Civ.  Hersey  v.  Benedict,  15  Hun  (N.  Y.), 
App.  599,  23  a  W.  R.  704,  it  is  held  282;  Whitney  v.  Allaire,  1  N.  Y.  305; 
that  an  action  to  recover  part  of  the  Hubbell  v.  Meigs.  50  N.  Y.  480;  Hen- 
goods  found  upon  rescission  is  not  derson  v.  Lacon,  L.  R.  5  Eq.  249.'' 
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§  911. Election  to  rescind  bars  personal  remedies. — 

If,  instead  of  pursuing  personal  remedies,  the  seller  rescinds, 
that  also,  of  course,  is  an  election,  and,  like  the  other,  a  con- 
clusive one;  hence  he  cannot  afterwards  pursue  personal  or 
other  remedies  based  upon  the  theory  that  the  title  is  still  in 
the  buyer.^ 

§913.  Hast  rescind  in  toto — Rescission  as  to  term  of 
credit  only. — If  the  seller  would  rescind  the  contract  he  must, 
if  it  be  an  entire  one,  rescind  it  in  toto.  He  will  not  be  per- 
mitted to  make  a  partial  rescission  or  to  cull  out  from  the  con- 
tract those  elements  which  he  deems  of  advantage  to  him  and 
affirm  those  while  he  repudiates  the  residue.'    Thus,  where  a 

And  in  that  case  it  was  held  that  uniform  character  as  to  be  readily- 
bringing  an  action  of  deceit  against  divisible  proportionally  by  weight  or 
an  agent  who  had  effected  the  fraud  measure,  or  is  contained  in  packages 
was  no  bar  to  a  disaffirmance  as  of  uniform  quantity  and  value,  even 
against  his  principal  See  also  some  with  the  added  circumstance  that 
general  remarks  in  Bacon  v.  Brown,  the  consideration  is  named  only  by 
4  Bibb  (Ky.X  01;  and  Dean  v.  Yates,  way  of  fixing  the  rate  or  price  of  the 
22  Ohio  St  88a  unit  of  such  division.  Clark  v.  Baker. 
A  vendor  who  rescinds  the  sale  6  Meta  452;  Morse  v.  Brackett,  98 
and  retains  the  property  cannot  Mass.  205."  Per  Wells,  J.,  in  Mansfield 
maintain  an  action  for  deceit  against  v.  Trigg,  118  Mass.  850. 
the  vendee.  Boome  v.  Jenning,  2  N.  A  contract  for  the  sale  of  eight 
Y.  Misa  257.  bags  of  wool,  bearing  the  same  dis- 

1  Thus,  if  the  seller  rescinds,  he  can-  tincti  ve  mark,  being  shown  to  a  pur- 
not  afterwards  exercise  the  right  of  chaser  as  one  lot,  and  sold  to  him  at 
stoppage  in  iransitti,  which  is  based  the  same  time  at  so  much  per  pounds 
upon  the  theory  that  the  title  is  in  is  an  entire  contract,  and  he  cannot 
the  buyer.  Kearney  Milling  &  Ele.  rescind  it  in  part  on  discovering  that 
Ca  V.  Union  Pacific  Ry.  Go.  (1896),  97  the  wool  in  one  of  the  bags  was  of  a 
Iowa,  719, 66  N.W.B.  1059, 69  Am.  St  different  kind.  Morse  v.  Brackett,  98 
B.  434.  Mass.  205.    A  contract  for  the  sale 

2  Voorhees  v.  Earl,  3  Hill  (N.  Y.),  of  a  cargo  of  corn,  consisting  of  two 
288,  38  Am.  Dea  588;  Costigan  v.  varieties,  at  one  price  for  the  white 
Hawkins,  22  Wis.  74, 94  Am.  Dec.  588 ;  and  another  price  for  the  yellow  com, 
Clark  V.  Baker,  5  Meta  (Mas&)  452;  is  entire,  and  the  buyer  cannot  take 
Morse  v.  Brackett,  98  Mas&  205;  part  and  reject  the  rest  Clark  t. 
Miner  v.  Bradley,  22  Pick.  (Mass.)  457.  Baker,  5  Mete  452.    A  contract  for  a 

"  The  entirety  of  the  contract  is  cow  and  four  hundred  pounds  of  hay- 
not  destroyed  by  the  circumstance  at  a  lump  sum  is  entire,  and,  if  the 
that  the  subject  of  the  sale  is  of  such    seller  refuse  to  deliver  a  portion,  the 
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contract  of  sale  upon  a  term  of  credit  has  been  procured  by  the 
buyer's  fraud,  the  seller,  if  he  would  rescind,  must  rescind  the 
whole  of  it,  and  he  cannot,  by  the  weight  of  authority  cer- 
tainly, disaffirm  it  only  as  to  the  term  of  credit  and  then  sue 
for  the  price  at  once.*  It  is  of  course  possible  that  there  may 
be  two  contracts  respecting  the  sale  and  the  credit,  or  a  divis- 
ible one  respecting  the  same  matters  which  would  permit  of  a 
partial  rescission,  but  it  cannot  be  done  of  an  entire  contract. 

§  913. Rescission  as  to  mode  of  payment  only. — Where, 

however,  he  sells  goods  under  a  special  contract,  procured  by 
fraud,  as  to  the  mode  of  payment  —  as,  for  example,  where  he 
agrees  to  take  in  payment  the  note  of  a  third  person  fraudu- 
lently represented  to  be  solvent, —  he  may  rescind  this  special 
contract  and,  upon  restoring  what  he  has  received  under  it, 
may  maintain  indebitatus  assumpsit  for  the  goods.* 

§914.  Hast  restore  eonslderation. —  In  order  to  rescind, 
the  party  attempting  it  must,  at  the  time  of  rescission,  restore, 

vendee,  if  he  retains  the  other,  can-  ent  dates,  and  to  be  paid  for  as  deliv- 

not  recover  the  money  paid  in  an  ac-  ered,  is  not  entire  for  the  whole  four 

tion  for  money  paid  or  money  had  thousand  bahrela  Morgan  v.  McKee, 

and  reoeived;  but  his  action  should  77  Pa.  St  228. 

be  on   the   contract  for   damages  ^  Kellogg  t.  Turpie  (1879),  98  IlL 

Miner  v.  Bradley,  22  Pick.  457.    A  265,  34  Am.  B.  168  [citing  Read  v. 

contract  for  the  sale  of  a  lot  of  cloth-  Hutchinson,  8  Camp  351 ;  Ferguson 

ing  comprising  several  different  suits  v.  Carrington,  9  R  &  C.  59:  Strutt  v. 

at  a  fixed  price  each  is  entire,  and  the  Smith,  1  C,  M.  &  R.  812;  Selway  v. 

purchaser  is  not  bound  to  receive  a  Fogg,  5  M.  &  W.  88;  Allen  v.  Ford, 

part  only  of  the  lot  contracted  for.  19  Pick.  217;  Dellone  v.  Hull,  47  Md. 

Smith  V.  Lewis,  40  Ind.  9a    A  con-  112;  Whitlock  v.  Heard,  8  Rich,  (a  C.) 

tract  for  the  sale  of  a  number  of  88]. 

slaves  at  a  gross  sum  is  entire.    Nor-  In  New  York  the  contrary  has  been 

ris  V.  Harris,  15  CaL  226.    A  contract  held.    Roth  v.  Palmer,  27  Barb.  652; 

for  the  sale  of  a  patent  is  entire,  and  Wigand  v.  Sichel,  3  Keyes.  120;  Mo- 

if  the  vendee  uses  part  of  the  pat-  Goldrick  v.  Willits,  52  N.  Y.  612; 

ented  processes  he  must  pay  royal-  Heilbronn  v.  Herzog,  83  App  Div. 

ties  as  agreed  in  the  entire  contract.  811.    This  rule  applied  in  Jaffray  v. 

Palmer's  Appeal,  96  Pa.  St  106.  Wolf  (1896),  4  OkL  803, 47  Pac.  R  496. 

But  a  contract  for  the  sale  of  four  ^  Mann  v.  StowelL  8  Pin.  (Wis.)  220; 

thousand  barrels  of  oil  to  be  delivered  Willson  v,  Foree,  6  Johns.  (N.  Y.)  110; 

in  eight  different  lots  on  eight  differ-  Pierce  v.  Drake,  15  Johna  475. 
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or  at  least  offer  to  restore,  to  the  other  whatever  of  value  he 
has  received  from  him  by  way  of  consideration  for  the  con- 
tract;^ and,  as  a  general  rule,  he  cannot  rescind  unless  the 
other  party  can  be  thus  placed  m  statu  quo.  As  stated  by  the 
supreme  judicial  court  of  Massachusetts:  "If  he  elects  to  re- 
scind the  sale  he  must  return  and  restore  to  the  other  party 
the  whole  of  the  consideration,  whether  money,  goods  or  secu- 
riti^,  received  by  way  of  consideration  for  the  sale,  which 
may  be  of  any  value  to  either  party."* 

§  916. Note  of  vendee  or  a  stranger. — The  other  party's 

own  note  received  by  way  of  consideration,  and  remaining  un- 
negotiated  in  the  hands  of  the  seller,  forms  somewhat  of  an 
exception  to  the  rule,  for  it  is  sufficient  if  this  be  restored 
to  him  upon  the  trial ;  •  but  the  note  of  a  third  person  forms 

iThis  rule  does  not  require  a  rea-  v.  Balch,  23  Pick  283,  84  Am.  Dec: 

toration  of  expenses  which  the  fraud-  66;  Fay  v.  Oliver,  20  Vt  118,  49  Am. 

ulent  vendee  has  incurred  in  further-  Dea  764;  Babcock  v.  Case,  61  Pa.  St. 

ance  of  his  fraudulent  schemes,  as,  427,  100  Am.  Dea  654;  Schwartz  v. 

for  example,  the  /refg/i/  which  he  McCloskey,  156  Pa.  St  258,  27  AtL  R. 

has  paid  upon  the  goods  (Case  Plow  800;  Brown  v.  Norman,  65  Miss.  369» 

Works    V.  Ross,  74  Mp.  App.  487;  4  S.  R.  293,  7  Am.  St.  R  663;  Berry 

Chamberlin  v.  Fuller,  59  Vt  247;  Lee  v.  Insurance  Ckx,  132  N.  Y.  49,  80  N. 

V.  Simmons,  65  Wi&  523):  or  a  too?  K  R  254,  28  Am.  St  R  548;  Thomp- 

which  he  has  paid  the  government  son  v.  Peck,  115  Ind.  512, 18  N.  K  R. 

to  get  the  goods   out  of  a  United  16, 1  L.  R  A.201;  Vance  v.  Schroyer* 

States  bonded  warehouse.    Gucken-  79  Ind.  380;  Haase  v.  Mitchell*  58 

heimer  v.  Angevine,  81  N.  Y.  394.  Ind.  218;  Potter  v.  Titcomb,  22  Me. 

But  it  is  otherwise  where  the  pay-  800;  Tisdale  v.  Buckmore,  33  Ma  461; 

ment  was  made  on  the  account  of  Herman  v.  Halfenegger,  54  CaL  161 ; 

the  seller,  as  where  it  was  agreed  Bishop  v.  Stewart,  13  Nev.  25;  Smith 

that  the  buyer,  on  paying  the  freight,  v.  Smith,  80  Vt  139;  Crossen  ▼.  Mur- 

might  deduct  it  from  the  purchase  phy,  81  Oreg.  114,  49  Pac.  R  858; 

price.    Parks  v.  Lancaster  (Tex.  Civ.  Frink  v.  Thomas,  20  Oreg.  265,  25 

App.),  88  a  W.  R  262.  Paa  R  717,  12  L.  R  A-  289:  Merrill 

s  Thayer  v.  Turner,  8  Meta  (Mass.)  Chem.  Ca  v.  Nickells,  66  Ma  Appi 

550.  Tosameeflfect:  KimbaUv.Cun-  678;    Friend  Bros.  Clothing  Ca   v. 

ningham,  4  Mass.  502,  3  Am.  Dec.  230;  Hulbert,  98  Wis.  183,  73  N.  W.  R  784 

Conner  v.  Henderson,  15  Mass.  319,  (citing  other  Wisconsin  cases). 
8  Am.  Dec.  103;  Burton  v.  Stewart,       >  Seller  need  not  restore  the  buyer's 

8  Wend.  (N.  Y.)  236,  20  Am.  Dec.  692;  note,  given  for  goods  fraudulently 

Thurston    v.    Blanchard,    22   Pick,  purchased,  before  rescinding  the  sale 

(Mass.)  18,  33  Ahl  Dea  700;  Perley  and  suing  for  the  goods  whether  the 
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no  exception  and  mast  be  restored  at  the  time  of  the  rescis- 
sion.^ 

§  916.  Things  of  no  value. —  The  rale  stated  requires 

the  restoration  of  that  "  which  may  be  of  any  value  to  either 
party,"  and  it  is  therefore  unnecessary  to  restore  an  article 

note  be  negotiable  or  not,  if  it  remains  turn  the  note  to  C.     Fangbom  v. 

in  the  seUer's  hands  and  is  produced  Buemenapp^  74  Mich.  572,  42  N.  W. 

at  the  trial    Thurston  v.  Blanohard,  -  B.  78. 

22  Pick.  (Mass.)  18,  83  Am.  Dec.  700.  i  Coolidge  t.  Brigham,  1  Meta 
To  same  effect:  Nichols  v.  Michael,  (Ma8&)  547;  Cook  v.  Oilman,  34  N.  H. 

23  N.  Y.  264, 80  Am.  Dea  259 ;  Dayton  556 ;  Baker  v.  Bobbins,  2  Denio  (N.  Y.\ 
V.  Monroe,  47  Mich,  193;  Skinner  v.  186;  Whitcomb  v.  Denio,  52  Vt  382; 
Michigan  Hoop  Ca,  119  Mich.  467, 78  Spencer  v.  St.  Clair,  57  N.  H.  9,  un- 
N.  W.  R  547;  Wood  v.  Garland,  58  less  he  can  prove  the  note  to  be  ab- 
N.  H.  154;  Coghill  v.  Boring,  15  CaL  solutely  worthlesa  Estabrook  ▼. 
213;  Ladd  v.  Moore,  3  Sandf.  (N.  Y.)  Swett,  116 Mass. 803;  Duval  v.Mowry, 
589;  Crossen  v.  Murphy,  31  Oreg.  114,  6  R  L  479.  And  this  exception  is  de- 
49  Paa  B.  858;  Sloane  v.  Shiffer,  156  nied  unless  there  is  some  other  evi- 
Fa.  St  59,  27  AtL  B.  67;  Wilcox  v.  denceofworthlessnessthanthemak- 
San  Jose  Fruit  Packing  Co.,  113  Ala.  er*s  insolvency.  Crossen  v.  Murphy, 
519,  21  a  B.  376,  59  AnL  St  B  135.  81  Oreg.  114,  49  Pac.  B  858.   See  also 

Contra.— Farwell  v.  Hanchett,  120  Frost  v.  Lowry,  15  Ohio,  200. 

Ill  573,  11  N.  K  B  875,  is  contra,  al-  In  an  action  against  part  of  a  num* 

though  in  the  earlier  case  of  Byan  v.  ber  of  wrong-doers  they  cannot  com- 

Brant,  42  III  78,  the  otlier  rule  was  plain  that  a  note  executed  by  an- 

approved.    Under  the  Illinois  stat-  other  of  the  number,  not  sued,  was 

ute  a  tender  of  the  note  on  the  trial  not  returned.    Stubly  v.  Beach  board, 

wiU  prevent  judgment  for  defend-  68  Mich.  401,  36  N.  W.  B  192. 

ant     Doane  v.  Lock  wood,  115  IlL  In  an  action  of  replevin  against  the 

490,  4  N.  E.  B  500.    Where  the  note  vendee's  transferee  with  notice  of 

of  the  debtor  is  deemed  prima  facie  the  fraud,  it  was  held  that  the  de- 

I>ayment  of  the  debt  the  note  must  fendant  could  not  raise  the  question 

be  returned  before  rescission.  Thomp-  whether  plaintiff  had  returned  to  the 

son  V.  Peck,  115  Ind.  512, 18  N.  E.  B  vendee  his  note  received  from  him. 

16, 1  L.  B  A.  201.  Stevens  v.  Austin,  1  Mete.  (Mass.)  557. 

If  the  note  of  the  purchaser  and  a  A  stranger  to  the  contract  when  sued 

third  person  is  taken  it  must  be  re-  for  the  goods  cannot  complain  that 

stored  before  rescission.    Moriartyv.  the  purchaser's   note  was  not  re- 

Stofferan,  89  IlL  528.  turned  to  him  if  the  latter  does  not 

Where  A  sold  B*8  horse  to  C  as  the  object    Frost  v.  Lowry,  15  Ohio,  200. 

horse  of  A,  taking  C's  note  to  the  To  same    effect:    Schoonmaker   v. 

order  of  A,  and  A  indorsed  it  over  to  Kelly,  42  Hun  (N.  Y.),  299;  Pearse  v. 

B,  it  was  held  that  if  B  wouid  re-  Pettis,  47  Barb.  (N.  Y.)  276;  Manning 

scind  for  false  representations  made  v.  Albee,  11  Allen  (Mass.),  520;  Bas- 

by  0  to  A,  he  must,  at  the  time,  re-  sett  v.  Brown,  105  Mass.  551. 
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which  is  clearly  worthless,  sach  as  a  counterfeit  bill,^  a  forged ' 
or  worthless  note,'  a  worthless  machine,*  and  the  like.*  "  But 
it  is  not  sufficient,"  says  the  same  learned  court,  in  speaking  of 
this  rule,  "  that  they  are  of  no  intrinsic  value,  or  of  no  market 
value.  If  they  are  capable  of  serving  any  purpose  of  advantage 
by  their  possession  or  control,  or  if  their  loss  was  a  disadvantage 
to  the  other  party  in  any  way,  he  is  entitled  to  have  them  re- 
turned." • 

§  917. When  defendant  not  interested. —  An  excep- 
tion to  the  requirement  of  restoration  exists  also  where  the 
action  is  against  a  third  party,  who  has  taken  the  goods  with 
notice  of  the  fraud  or  not  in  good  faith  for  value,  and  who  has 
no  interest  in  the  return  of  the  consideration.*^ 

§  918. Restoration  impossible  or  inequitable — Goods 

damaged  or  partly  sold.  —  Bestoration  of  an  article  in  its 
original  condition  may  also  be  excused  where,  by  natural 
causes  or  reasonable  or  contemplated  use,  the  value  of  the 
property  is  diminished;®  or  where  it  is  necessarily  destroyed 
in  discovering  the  fraud  or  in  making  such  a  use  or  test  of 
it  as  the  parties  contemplated  should  be  made;'  or  where 
return  is  rendered  impossible  by  the  act  of  the  defrauding 

1  Kent  V.  Bomstein,  12  AUen  (Mass.),  the  rejected  bale  of  cotton.  Morse  v. 
842.  So  of  oounterfeit  United  States  Brackett,  98  Mas&  205»  and  104  Mass, 
bonds,  redeemed  by  the  United  States    494." 

after  the  sale.    Brewster  v.  Burnett,  ?  Manning  y.  Albee,  1 1  Allen  (Mas&X 

125  Mass.  68,  28  Am.  R  208.    See  also  520;  &  a,  U  Allen,  7,  92  Am.  Dec. 

Perley  v.  Balch,  23  Pick.  (Mass.)  28a  736;  Stevens  v.  Austin,  1  Mete.  (Mass.) 

2  Haase  t.  Mitchell,  58  Ind.  2ia  557;  Bassett  t.  Brown,  105  Mass.  551; 
5  Mahone  v.  Reeves,  11  Ala.  845.  Frost  v.  Lowry,  15  Ohio,  200;  Schoon- 
*DiU  V.  OTerrell,  45  Ind.  2Ca  maker  v.  Kelly,  42  Hun  (N.  Y.),  290; 
ft  See  also  Sanford  v.  Dodd,  2  Day  Pearse  v.  Pettis.  47  Barb.  (N.  Y.)  276. 

(Conii.),  437  (a  worthless  deed).  See  also  the  last  note  to  preceding 

^  Bassett  v.  Brown,  105  Mass.  551.  section,  g  915. 

"  This  rule  is  held  with  great  strict-  ^  See  Brown  v.  Norman,  65  MIsr. 

ness  in  actions  at  law,"   said  the  869,  4  S.  R.  293,  7  Am.  St  B.  668; 

court,  "as  in  the  case  of  the  casks  Oatling  v.  Newell,  9  Ind.  572. 

that  contained  worthless  lime  (Ck)n-  ^  Pacific  Guano  Co.  v.  Mullen,  06 

ner  V.  Henderson,  15  Mass.  319, 8  Am.  Ala.  582;  Gatling  t.  Newell,  9  Ind. 

Dec.  103),  and  the  sack  that  covered  572. 
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party .^  And  it  has  been  held  unnecessary  to  return  a  part 
payment  where  the  vendee  has  damaged  the  property  to  an 
amount  greater  than  such  payment,*^  or  where  such  restoration 
would  otherwise  be  inequitable  or  unjust,'  as  where  the  buyer 
has  already  disposed  of  more  goods  than  he  has  paid  for. 

1  Gates  V.  Raymond  (1900)»  106  Wia  of  the  earlier  notes  were  paid,  but 

657.  82  N.  W.  R  530;  Masson  v.  Bovet,  at  the  time  of  the  discovery  of  the 

1  Denio  (N.  T.X  69,  43  Am.  Dec  651;  fraud  the  others  and  the  open  ac- 

Guckenheimer  v.  Angevine,  81  N.  T.  count  were  unpaid.    The  seller  re- 

394;  Hammond  y.  Pennock,  61  N.  T.  scinded  and,  on  the  trial,  tendered 

145;  Faulkner  v.  Elamp,  16  Neb.  174^  back  the  unpaid  notes.    It  appeared 

20  N.  W.  R.  220.    See  also  Friend  that  the  purchasers  had  realized  more 

Bros.  Clothing   Ca   v.  Hulbert,  08  for  goods  which  they  had  sold  before 

Wia  183,  73  N.  W,  R,  784;  Gay  v.  Os-  the  rescission  than  they  had  paid  on 

borne,  102  Wis.  641,  78  N.  W.  R.  1079.  the  notes,  and  it  was  held  that  the 

The  mere  fact,  however,  that,  be-  sellers  were  not  bound  to  return  the 
fore  discovery  of  the  fraud,  the  amount  of  these  payments.  So  in 
vendor  has  parted  with  aU  or  a  part  Schofield  v.  Shiffer,  156  Pa.  St  65, 
of  the  consideration,  will  not  relieve  27  AtL  R.  69,  growing  out  of  the 
him  of  the  necessity  to  restore  it.  He  same  transactions,  it  was  held  that 
must  regain  possession  of  it  and  where  goods  are  sold  under  fraudu- 
tender  it,  or  otherwise  place  theven-  lent  representations,  and  all  are  de- 
dee  in  statu  quo,  Hemphill  v.  Miller,  livered  under  one  contract  of  sale, 
75  111.  App.  488;  Smith  v.  Brittenham,  the  sellers  may  rescind  without  ten- 
98  IlL  188.  dering  back  to  the  vendees  the  por- 

^PhoBnix  Iron  Works  Ca  v.  Mc-  tion    of   the    purchase-money   paid 

Evony,  47  Neb.  228,  66  N.  W.  R.  290,  where  it  appears  that  the  value  of 

58  Am.  St  R.  527.  the  goods  reclaimed  does  not  exceed 

s  '*  That  a  party  seeking  rescission  the  balance  due  the  sellers.  And  so 
of  a  contract  must  return,  or  offer  where  the  vendee  has  sold  part  of 
to  return,  what  he  has  received  under  the  goods  to  innocent  third  parties, 
it,  and  thus  put  the  other  party  as  the  vendor,  on  rescission,  may  retain 
nearly  as  is  possible  in  his  situation  of  the  consideration  an  amount 
before  the  contract,  is  the  law.  But  equal  to  the  value  of  the  goods  so 
this  rule  is  wholly  an  equitable  one;  sold,  and  may  restore  the  residue. 
impossible  or  unreasonable  things.  Tootle  v.  First'  Nat  Bank,  34  Neb. 
which  do  not  tend  to  accomplish  863,  52  N.  W.  R.  396;  Symns  v.  Ben- 
equity  in  the  particular  transaction,  ner,  31  Neb.  593,  48  N.  W.  R.  472; 
are  not  required.*'  Sloane  v.  Shiffer,  Crane  Boot  &  Shoe  Ca  v.  Trentman, 
156  Pa.  St  59,  27  AtL  R.  67.  In  this  84  Fed.  R  620. 
case  goods  were,  through  fraudulent  Severable  con  tracts — Application 
representations,  obtained  from  time  of  payments. — Where  sales  are  made 
to  time  during  an  interval  of  six  upon  credit  at  different  times  through 
months.  For  about  two-thirds  of  the  a  period  of  seyeral  months,  each  sale 
goods  notes  had  beeti  given.    Some  may  be  treated  as  distinct  for  the 
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§  919. Restoration  in  actions  of  trover. —  So,  where 

the  object  of  the  seller's  action  is  not,  as  in  replevin,  to  obtain 
the  specific  goods  themselves,  but  rather,  as  in  trover,  to  ob- 
tain their  valae  in  money,  it  has  been  held  that  the  plaintiff  is 
not  bound  to  restore  part  payments  in  money  which  he  had 
received  from  the  purchaser,  but  that  the  same  may  be  de- 
ducted from  the  amount  he  would  otherwise  be  entitled  to 
recover.^  And  the  court  in  Ehode  Island,  in  recent  cases,^  en- 
purposes  of  restoration;  and  where  tracts  of  sale.  The  only  goods  with 
the  payments  made  do  not  exceed  which  we  are  concerned  in  the  pres- 
the  amount  of  the  first  sale,  aU  may  ent  inquiry  are  those  obtained  on 
be  deemed  as  applying  upon  that  September  25,  1801.  For  these  the 
purchase  unless  at  the  time  the  payor  defendant  paid  the  plaintiffs  $30  in 
made  a  different  appUcation.  The  cash,  and  also  gave  them  certain 
subsequent  sales  may  therefore  be  notes.  The  plaintiffs  returned  these 
rescinded  without  restoring  any  of  notes  to  the  defendant  before  bring- 
these  payments.  Friend  Bros.  Cloth-  ing  the  suit,  but  they  retained  the 
ing  Ca  T.  Hulbert,  08  Wis.  183,  78  money,  claiming  at  the  trial  that  the 
N.  W.  R.  784  goods  replevied  were  less  in  amount 

Rescinding  compromise  —  Seller  than  the  goods  obtained  from  them 
not  obliged  to  retarn  his  own  by  $100.  The  court  below  instructed 
goods. — So,  where  the  buyer  of  goods  the  jury  that,  if  the  plaintiffs  elected 
intended  to  defraud  the  seller,  and  to  rescind  the  contract  of  sale  of  Sep- 
with  like  intent  makes  a  compromise  tember  25. 1801,  they  should  have  re- 
with  him  in  pursuance  of  which  he  turned  both  the  money  and  the  notes 
returns  part  of  the  goods  and  agrees  before  suit,  and  tbat,  having  failed 
to  pay  for  the  residue,  the  seller,  on  to  return  the  money,  they  could  not 
rescinding  this  compromise  for  fraud,  recover  the  goods.  The  plaintiffs  ex- 
is  not  obliged  first  to  restore  to  the  cepted  to  this  instruction,  and  now 
buyer  the  goods  so  returned  by  hino.  petition  for  a  new  trial  on  the  ground 
Munzer  v.  Stem  (1805),  105  Mich.  523,  that  it  was  erroneous.  There  are  un- 
63  N.  W.  R.  513,  55  Am.  St.  R  468.         doubtedly  numerous  cases  which  sup- 

1  Warner  v.  Vallily,  13  R  L  483.  port  the  instruction.  We  have  no 
See  also  Ladd  v.  Moore,  3  Sandf.  disposition  to  find  fault  with  the  ap- 
(N.  Y.)580;  Schoonmaker  v.  Kelley,  42  plication  of  the  rule  to  cases  of  ex- 
Hun  (N.  Y.),  200;  Crossen  v.  Murphy,  ecutory  contracts  of  sale^  in  which  a 
81  Oreg.  114,  40  Paa  R.  858.  party  seeks  to  rescind  the  contract 

2Sisson  V.  Hill  (1803),  18  R.  L  212,  on  the  ground  of  the  failure  of  the 
21  L.  R.  A.  206,  26  Atl.  R.  106.  Said  other  to  fulfill  his  part  of  the  con- 
the  court,  per  Matteson,C.  J.:  "This  tract,  and  which  it  is  said  in  Duval 
is  an  action  of  replevin  to  recover  v.  Mo  wry,  6  R.  L  470,  487,  constitute 
goods  which  the  plaintiffs  allege  that  most  of  the  cases  in  which  a  return 
the  defendant  fraudulently  obtained  has  been  held  necessary  before  an 
from  them  under  the  guise  of  con-    action  can  be  brought.    This  courts 
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deavoring  to  enforce  equitable  principles,  has  declined  to  "  hold 
that  the  rigid  rule  of  tender  before  action,  known  to  rescission 
under  and  by  virtue  of  a  contract,  applies  to  cases  of  the  avoid- 

however,  has  never  been  disposed,  dor  had  received  money  only  as  a 
apparently,  to  apply  the  rule,  any  part  of  the  consideration, 
farther  than  may  be  necessary,  to       '*  Two  reasons  have  been  stated  for 
oases  of  the  avoidance  of  contracts  the  rula    One  is  the  protection  of 
on  the  ground  of  fraud.    In  Duval  v.  the  vendea    With  reference  to  this 
Howry,   id.  479,  485,  Chief  Justice  it  may  be  said  that,  while  the  sub- 
Ames  remarks:  'But  we  do  not  hold  stantial  rights  of  the  fraudulent  per- 
that  the  rigid  rule  of  tender  before  son  who  is  proceeded  against  should, 
action,  known  to  rescission  under  undoubtedly,  be  preserved,  the  per- 
and  by  virtue  of  a  contract,  applies  son  who  has  been  deprived  of  his 
to  cases  of  the  avoidance  of  a  con-  property  by  fraud  under  the  guise 
tract  on  the  ground  of  fraud.   In  the  of  a  contract  of  sale  ought  not  to  be 
former  case  the  pursuing  party  is  defeated,  delayed  or  embarrassed  by 
dealing  with   one   presumed  to  be  technicalities  or  useless  ceremonies, 
honest,  and  can  afford  to  wait;  in  the  The  fraudulent  vendee  is  in  no  po- 
latter,  with  one  who  has  defrauded  sition   to   demand   anything   more 
him  in  the  very  matter  of  the  suit;  than  protection  that  the  vendor  at 
and  he  should  be  delayed  by  no  use-  the  same  time  that  he  obtains  jus- 
leas  ceremony  in  the  way  of  the  tice  shall  do  justica    A  return  or 
prompt  recaption  of  his  goods,  or  of  tender  of  the    consideration,  -  e3i)e- 
the  service  of  his  writ  in  a  suit  for  cially  when    it   consists   merely  of 
damages  for  the  tortious  conversion  money  or  promissory  notes  or  like 
of  them.    Such  a  condition  to  a  rem-  securities,  before  the  bringing  of  the 
edy  in  such  a  case  is  wholly  unknown  suit,  is  not  necessary  to  the  protec- 
in  courts  of  equity,  where  cases  of  tion  of  the  vendee,  since  the  court 
the  rescission  and  cancellation   of  in  which  the  action  is  pending  can 
contracts  on  the   ground  of  fr&ud  compel  such  return,  so  far  as  may 
usually  come;  the  court  deeming  it  be   necessary  to  do  justice  to  the 
quite  sufficient  to  provide  that  jus-  vendee,  by  making  it  a  condition  of 
tice  be  done  to  the  injurious  as  well  its  judgment,  or  by  withholding  its 
as  to  the  injured  party,  by  its  own  judgment,  or  staying  execution  on 
action.    ...    No  good  reason  can  it,  until  a  compliance  with  its  order 
be  given  why,  when  courts  of  law  for  such  return, 
deal  with  the  rescission  of  contracts       '*  The  other  reason,  and  perhaps  the 
on  the  ground  of  fraud,  they  should  one  more  frequently  assigned,  for 
not  do  so,  so  far  as  the  nature  of  their  the  rule,  is  purely  technicaL    It  is 
their  remedies  wiU  permit,  upon  the  that  the  vendor  cannot  rescind  the 
same  footing  with  courts  of  equity.'  contract  and  retain  the  money,  be- 
And  see  also  Warner  v.  Vallilly,  13  cause  he  cannot  rescind  it  in  part 
R.  I  483,  484^  in  which  the  court  re-  and  affirm  it  in  part,  but  must  re- 
fused to  apply  the  rule  to  an  action  scind'tn  totOf  if  at  all.    Chief  Justice 
of  trover  in  a  case  in  which  the  ven-  Durfee,  in  Warner  v.  Vallily,  above, 
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ance  of  a  contract  on  the  ground  of  fraud,"  and  has  permitted 
replevin  to  be  maintained  in  such  cases,  requiring  the  plaintiff 
to  repay  as  a  condition  of  recovery  any  excess  of  money 


clearly  shows  how  fallacious  is  this  and  allow  it  to  go  in  reduction  of  the 

reason  when  applied  to  cases  of  the  damages  to  be  reoovered.    Warner 

avoidance  of  contracts  of  sale  on  the  ▼.  Yallily,    18   R.    L    483;  Ladd    ▼. 

ground  of  fraud.    He  says:  'It  is  Moore, 'S  Sandf.  689.    So,  too,  it  has 

here  assumed  that  the  vendor,  if  he  been  held  in  numerous  cases  in  which 

keeps  the  money,  can  only  keep  it  in  the  plaintiffs  have  sued  in  trover* 

part  fulfillment  of  the  contract   But  that  when   the  fraudulent  vendee 

is  it  necessarily  so?    The  position  of  has  given  his  note,  or  even  the  note 

the  vendor  is  that  he  has  been  swin-  or  other  obligation  of  a  third  person, 

died  out  of  his  goods  under  the  guise  as  the  consideration,  in  whole  or  in 

of  a  contract,  the  contract  and  the  part,  for  the  goods  obtained,  it  is 

maiiey  paid  on  it  being  a  part  of  the  not  necessary  for  the  vendor  to  re- 

airtifioe  or  contrivance  by  which  the  turn,  or  offer  to  return,  such  note  or 

fraud  Was  consummated.    He  keeps  obligation  before  suit,  but  that  it  is 

the  moftey,  not  as  a  part  fulfiUment  enough  if  he  bring  it  into  court  to 

of  the  contract,  but  as  part  indem-  •  be  impounded  at  the  trial  for  the 

nity  for  the  fraud  which  has  been^  benefit  or  protection  of  the  vendee, 

perpetrated  on  him,  intending  to  de-  Duval  v.  Mo  wry,  6  R  L  479;  Thurs- 

duct  it  in  his  action.    The  question  ton  v.  Blanchard,  22  Pick.  18;  Frost 

is,  wiU  the  law  permit  him  to  do  so?  v.  Lowry,  15    Ohio,    200;  Nellis   v. 

Will  it  allow  him  to  keep  as  indem-  Bradley,  1  Sandf.  560;  Ladd  v.  Moore, 

nity  what  he  received  as  considera-  3  Sandf.  589;  Coghill  v.  Boring,  15 

tion?    We  do  not  see  why  it  will  CaL  213.    Why  should  not  the  same 

not,  for  €X  hypothesi  he  was  deceived  reasons   apply  to  an  action   of  re- 

into  reoeiving  it  as  consideration  by  plevin  as  have  been  applied  to  an 

the  vendee,  and  therefore  came  under  action  of  trover,  and   which  have 

no  obligation  to  him  to  keep  it  as  led  the  courts  to  except  it  from  the 

such,  nor  stiU  less  to  return  it  be-  operation  of  the  rule  requiring  that 

fore  bringing  suit  for  the  tort    The  the    consideration    received    by   a 

vendee,  considering  his  fraud,  gets  vendor,  if  consisting  of  money  or 

all,  if  not  more  than,  he  merits  when  promissory  notes  or  like  securities, 

he  is  allowed  a  reduction  pro  tanto  be  returned  or  tendered  before  suit  ? 

in  damages.'  A  vendor  cannot  know  before  the 

'*  In  accordance  with  these  views  service  of  his  writ  of  replevin  how 

it  has  been  held  that  in  cases  in  many  of  the  goods  which  have  been 

which  the  vendor  has  received  from  fraudulently  obtained  from  him  can 

the  fraudulent  vendee  money  as  a  be  recovered.    Why  should  he  not 

part  of  the   consideration,  and   in  be  permitted  to  retain  the  money  or 

which  he  sues  in  trover  for  the  re-  securities  which  he  has  received  as 

covery  of  pecuniary  damages  for  the  an  indemnity  for  the  loss  sustained 

conversion  of  the  goods  obtained  by  by  the  fraud?    Why  should  he  be 

the  fraud,  he  may  retain  the  money,  required,  especially  in  a  case  like  the 
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ceived  by  him  over  the  damage  to  his  property  and  the  value 
of  goods  not  recovered.  These  cases  are,  however,  excep- 
tional. 

one  at  bar,  to  surrender  the  money  tion  to  put  the  other  party  in  statu 
in  his  hands,  and  take  the  chances  gua  If,  for  instance,  he  had  parted 
of  recovering  it  again  in  an  action  with  the  note,  he  could  not  regain 
of  trover  from  the  fraudulent  vendea  the  property,  even  when  he  proved 
'  A  bird  in  hand  is  worth  two  in  the  the  most  unequivocal  fraud.  And 
bush.'  The  $50  in  cash  which  the  upon  the  trial  he  should,  if  required 
plaintiils  have  may  be  worth  more  so  to  do  by  the  opposite  party,  fur- 
to  them  than  a  judgment  for  many  nish  the  note,  to  be  disposed  of 
times  that  sum  against  the  defend-  under  the  directon  of  the  court' 
ant  As  has  been  stated,  all  that  the  And  see  also  Nichols  v.  Michael,  23 
defendant  is  entitled  to  is  protection  N.  T.  264,  which  was  an  action  under 
and  the  court  can  afford  him  that  the  code,  substituted  for  the  former 
by  requiring  the  plaintiff  to  pay  into  action  of  replevin,  to  recover  posses- 
the  court  for  the  benefit  of  the  de-  sion  of  goods  alleged  to  have  been 
fendant  whatever  sum,  if  any,  the  fraudulently  obtained,  and  in  which 
plaintiff  has  received  in  excess  of  the  vendee  had  given  his  negotiable 
the  value  of  the  goods  disposed  of  promissory  note  for  the  goods.  It 
by  the  defendant  prior  to  the  service  was  held  that  the  vendor  was  not 
of  the  writ  of  replevin,  either  before  bound  to  tender  such  note  at  the 
rendering  judgment,  or  by  staying  time  of  rescinding  the  contract  but 
execution,  until  a  compliance  with  that  it  was  sufficient  for  him  to  pro- 
its  order  for  such  payment  We  are  duce  it  at  the  trial,  and  place  it  in 
aware  that  in  Wheaton  v.  Baker,  14  the  custody  of  the  court  And  see  also 
Barb.  594,  the  court  makes  a  dis-  Schoonmaker  v.  Kelly,  42  Hun,  299, 
tinction,  in  this  respect,  between  an  in  which  the  plaintiffs  were  allowed 
action  of  trover  and  an  action  of  re-  to  maintain  replevin  for  goods  fraud- 
plevin;  and  this  distinction  waq  rec-  ulently  obtained  from  them  on  ten- 
ognized  in  our  own  case  of  Warner  dering  at  the  trial  to  the  defendant, 
Y.  Yallily,  above,  but  we  fail  to  per-  who  was  the  general  assignee  for  the 
ceive  any  just  ground  for  the  dis-  benefit  of  the  creditors  of  the  fraud- 
tinction,  at  least  in  a  case  like  the  ulent  vendee,  the  balance  of  the 
present  In  Poor  v.  Woodbum,  25  money  paid  by  the  vendee,  after  de- 
Vt  234,  239,  which  was  replevin  for  ducting  the  value  of  the  goods  dis- 
goods  procured  by  purchase  through  posed  of  by  the  vendee  before  the 
fraudulent  misrepresentations  of  the  replevy  and  the  depreciation  in  value 
purchaser  as  to  the  value  of  the  note  of  the  goods  replevied.  We  are  of 
of  a  third  person  given  in  payment  the  opinion  that  the  court  below 
for  them,  no  tender  of  the  note  was  erred  in  its  instruction  to  the  jury 
made  before  the  action.  Chief  Jus-  in  the  matter  excepted  to,  and  that 
tice  Redfield  remarks:  'The  party  the  plaintiffs' petition  for  a  new  trial 
who  would  rescind  a  contract  of  this  should  be  granted," 
kind  must»  no  doubt,  be  in  a  condi- 
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§920.  Restoration  waiyed. —  An  actual  restoration 

may,  moreover,  be  waived,  as  where  the  buyer  refuses  to  re- 
ceive the  thing,  or  puts  his  refusal  to  return  the  goods  upon 
some  other  ground.^ 

§  921, Keeping  tender  of  restoration  open. — A  per- 
son entitled  to  rescind  performs  ordinarily  his  duty  when  he 
has  offered  in  good  faith  to  restore  what  he  has  received  under 
the  contract.  The  fact  that  the  other  party  refuses  to  re- 
ceive the  property  or  to  acquiesce  in  the  rescission  does  not 
defeat  the  termination  of  the  contract.'  Neither  is  the  de- 
frauded party  obliged  to  keep  and  preserve  the  property  at  his 
own  risk.  In  a  case  in  which  the  fraud  was  on  the  part  of  the 
seller,  the  court  said :  ^^  It  is  not  true  that  one  who  is  the  victim 
of  a  fraud,  and  who,  discovering  the  facts,  rescinds  the  con- 
tract and  offers  to  return  the  property,  which  is  refused  by  the 
seller,  is  obligated  to  keep  the  property  for  the  seller  until  the 
end  of  the  controversy  between  them,  so  that  he  may  return 
it  to  him  upon  recovery  of  the  purchase  price.  A  purchaser 
who  is  defrauded  by  the  seller,  and  who  in  the  lawful  exercise 
of  his  right  to  rescind  tenders  the  property  to  the  seller,  who 
refuses  to  receive  it,  is  under  no  other  obligation  to  him  than 
to  retain  the  property  as  his  agent  and  bailee,  andj  after  notice 
of  his  intention,  may  in  good  faith  dispose  of  the  same  for  ac- 
count of  the  owner.  If  he  sells  the  property  otherwise  than 
in  good  faith,  the  extent  of  his  liability  would  be  the  fair 
market  value  of  the  same."  * 

1  As  in  Leon  v.  Gk)ld8mith,  69  HI.  In  Barnett  v.  Speir  (1894),  98  Ga. 

App.  22,  where  the  seller,  desiring  to  762, 21  S.  R  R  168,  the  party  claun- 

rescind,  said:  "I  will  give  you  back  ing  to  be  defrauded  in  a  horse  trade 

the  notes*  and  you  give  me  back  the  tendered  back  the  horse  received  by 

goods; "  to  which  the  buyer  replied:  him,  but  it  was  refused.    He  then 

"  I  won't  do  that;  not  at  present,  any-  brought  trover  for  the  value  of  his 

how."    Held,  a  sufficient  offer  to  re-  own  horse,  and  later  sold  the  horse 

Bcind,  and  that  a  formal  tender  of  tendered.    Held,  that  this  would  not 

the  notes  was  not  necessary.  bar  his  action,  but  that  the  value  of 

'Porter  v.  Ley  he,  67  Ma  App.  540.  the  horse  sold  might  go  in  mitigation 

*  Ham  brick  v.  Wilkins  (1887),  65  of  damages. 

Mis&  18,  8  a  R  67,  7  Am.  St  R  63L 
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§  922.  Who  may  rescind. —  The  right  to  rescind,  as  a  gen- 
eral rale,  belongs  to  the  defrauded  party  only ;  it  may  not  be 
exercised  iBither  by  the  guilty  party  or  a  mere  stranger.^  But 
inasmuch  as  the  purpose  is  to  recover  property,  on  the  ground 
that  the  title  never  passed,  whoever  succeeds  in  law  to'  the 
seller's  rights  of  property  may  exercise  this  right.  Thus  the 
assignee  for  the  benefit  of  the  seller's  creditors,  his  administra- 
tors, or  the  general  purchaser  of  his  assets,  may  rescind  and 
recover  the  goods.* 

§  923.  Against  what  parties  rescission  may  he  enforced  — 
Any  one  not  a  bona  fide  purchaser  for  yalue. —  The  contract 
of  sale  induced  by  fraud  being  voidable  merely  and  not  void, 
it  is  of  course  operative  until  rescinded.  Until  that  time  the 
buyer,  though  he  hold  by  a  defeasible  title,  is  still  the  owner 
of  the  goods,  with  the  rights  and  powers  incident  to  such  an 
ownership.  He  may  sell,  mortgage  or  assign  them,  and  by  so 
doing  may  pass  at  least  his  own  defeasible  title,  and  to  a  lona 
fide  holder  for  value  without  notice  he  may  transfer  a  perfect 
title.  The  right  of  the  seller,  therefore,  to  recover  his  goods 
upon  rescission  is  limited  to  the  buyer  and  those  who  have  ac- 
qjoired  from  him  no  more  than  his  own  defeasible  title.  The 
seller,  in  other  words,  may  recover  his  goods  either  from  the 
buyer  himself  or  from  any  transferee  of  his  who  is  not  a  lona 
fide  purchaser  for  value  without  notice  of  the  fraud.'    It  will 

1  Gnnther  ▼.  XJUrich  (1892),  83  Wi&  apparent  right  of  disposal.    If  prop- 

223,  52  N.  W.  R  88,  83  ^sl  St  R.  82.  erty  is  taken  feloniously  or  without 

>  Boeder  Broa  Shoe  Ckx  v.  Prylinski  the  consent  of  the  owner,  the  taker 

(1894),  102  Mioh.  468,  60  N.  W.  R  969.  can  make  no  title  to  it,  even  to  an 

s  "Where  goods  are  obtained  by  innocent  purchaser  for  value.    2.  A 

fraud,  the  vendor  may  reclaim  them  third  party  must  have  acquired  title 

against  aU  persons  except  a  bonaflde  from  the  wrong-doer  without  notice 

purchase  without  notice."   Atwood  of  the  defects  in  his  title,  or  knowl- 

V.  Dearborn,  1  AUen  (Mass.),  483,  79  edge  of  circumstances  to  put  him  to 

Ani.Dea755.    "Several things  must  an  inquiry  as  to  the  source, of  his 

concur  to  bar  the  claim  of  the  de-  titla  And  a  Such  third  party  must 

frauded  vendor:    L  He  must  have  have  parted  with  value  upon  the 

parted  with  possession  of  his  prop-  faith  of  the  apparent  title  of  the 

erty  with  intent  to  pass  the  title  to  wrong-doer  and  his  right  to  dispose 

the  wrong-doer,  thus  giving  him  the  of  the  property.    If  any  of  these  ele- 

783 


§  924.]  LAW  OF  SALE.  [bOOK  IIL 

be  kept  is  mind  that  we  are  now  dealing  with  cases  where  the 
seller  intended  to  sell  and  to  sell  to  the  particular  purchaser, 
though  his  consent  was  induced  by  fraud,  and  not  with  cases 
where  he  did  not  intend  to  sell  or  did  not  intend  to  sell  to  the 
person  who  obtained  the  goods.  In  such  cases,  as  has  been 
seen,  not  even  a  honafide  transferee  will  acquire  title.^ 

§  934. Assignees^  mortgagees^  ereditors^  etc. — Among 

the  transferees  from  whom  the  seller  may  recover  are  the  pur- 
chaser's assignee  or  receiver  in  bankruptcy  or  insolvency,*  cred- 

ments  are  wanting,  the  vendor,  sea-  Edson  v.  Hudson,  S3  Mich.  450,  47  N. 

Bonably  pursuing  his  legal  right,  may  W.  R.  847;  McGraw  v.  Solomon,  83 

have  his  property."  Barnard  v.  Gamp-  Mich.  443,  47  N.  W.  R.  345:  Schloasv. 

bell  (1874),  58  N.  Y.  73, 17  Am.  R.  20a  Feltus,  96  Mich.  619,  55  N.  W.  R 1010; 

Seller  cannot  reclaim  against  a  Webster  v.  Bailey,  40  Mich.  641;  Ship- 

hona  fide  purchase*  for  value  with-,  man  v.  Seymour,  40  Mich.  274 

out  notice  who  has  bought  the  goods  One  who  has  bought  the  goods 

from  the  original  vendee.    Rowley  from  the  vendee  with  knowledge  of 

V.  Bigelow,  12  Pick.  (Mass.)  307,  23  his  fraud  or  under   circumstances 

Am.  Dec.  607;   Root  v.  French,  13  sufficient  to  put  a  reasonably  pru- 

Wend.  (N.  Y.)  570,  28  Am.  Dec.  483;  dent  man  upon  inquiry  cannot  claim 

Wineland  v.   Goonce,  5  Ma  396,  33  protection.     Sheuer  v.  Goetter,  103 

Am.  Dec.  320;  Saltus  v.  Everett,  20  Ala.  313,  14  S.  R   774;   Hudson  v. 

Wend.  (N.  Y.)  267,  32  Am.  Dec.  541;  Bauer  Grocery  <Da,  105  Ala.  200, 16 

Jennings  v.  Gage,  13  III  610,  56  Am.  S.  R  693;  Morrow  Shoe  Mfg.  Ox  v. 

Dec  476;  Sinclair  v.  Healy,  40  Pa.  St  New  England  Shoe  Ga,  57  Fed.  R 

417,  80  Adl  Dec.  589;  Fawcett  v.  Os-  685,  60  id-  341,  6  C.  G.  A.  508,  8  C.  G  A 

bom,  32  lU.  411,  83  Aul  Dec.  278;  Le  652,  24  L.  R  A.  417. 

Grand  v.  National  Bank,  81  Ala^  123,  One  member  of  a  firm  of  purohas- 

1  S.  R  460,  60  Am.  R  140;  Kern  v.  ers  having  knowledge  of  the  fraud, 

Thurber,  57  Gku  172;  Old  Dominion  all  will    be   charged  with   notice. 

St  (Ja  V.  Burckhardt,  31  Gratt  (Va.)  Huthmacher  v.  Lowman,  66  HL  Appi 

664;  Williamson  v.  Russell,  89  Gonn.  44a 

406;  Peninsular  Stove  Ga  v.  Ellis,  Burden  of  proof  is  on  the  subse- 

20  Ind.  App.  491,  51  N.  K  R  105;  quent  purchaser  to   show  that  he 

Moyce  v.  Newing^n,  L.  R  4  Q.  B.  bought   without   notice.     Starr  v. 

Div.  32;  Kingsford  v.  Merry,  11  Ex.  Stevenson,  91  Iowa,  684^  60  N.  W.  R. 

577.  217;  Standard  Oil  Ga  v.  Meyer  Bros. 

But  seller  may  recover  from  any  Drug  Ox,  74  Ma  App^  446L 

one  not  a  bona  fide  purchaser  for  i  See  ante,  §  888. 

value  without  notice.  See  cases  cited  ^  Donaldson  v.  Farwell,  93  U.  S.  631 ; 

supra;  Redpath  v.  Brown,  71  Mich.  Singer  v.  Schilling,  74  Wi&  369, 43  N. 

258,  39  N.  W.   R  51;   Caldwell  v.  W.  R  101;  Bussing  v.  Rice,  2  Cusli. 

Bowen,  80  Mich.  382,  45  N.  W.  R  185;  (Mass.),  48;  Giark  v.  Flint,  22  Pick. 
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itors  who  have  seized  the  goods  upon  attachment  or  execution 
against  the  buyer,^  pledgees,  mortgagees  or  assignees  in  secu- 
rity or  payment  of  an  antecedent  debt,^  unless  they  have  at  the 
time  parted  with  value,  released  securities  or  otherwise  changed 

(Maaa),  281, 83  Am.  Deo.  783:  Belding  N.  W.  R.  345;  Edson  v.  Hudson,  88 

V.  Frankland  (1881),  8  Lea  (Tenn.),  67,  Mich.  450,  47  N.  W.  R  847;  Hyde  v. 

41  Am.  R  630;  Goodwin  v.  Massa-  Ellery,  18  Md.  496;  Work  v.  Jacobs, 

chusetts  Loaii  &  T.  Ca,  152  Maaa  189,  85  Neb.  772, 53  N.  W.  R.  993;  Phoenix 

25  N.  E.  R 100;  Shipman  v.  Seymour,  Iron  Works  Ca  v.  McEvony,  47  Neb. 

40  Mich-  274;  Farley  v.  Lincoln,  51  228,  66  N.  W.  R  290,  53  Am.  St  R 

N.  H.  577, 12  Am.  R  182;  Silberman  527;    Wolf  v.  Lachman  (Tex.  Civ. 

V.  Munroe,  104  Mich.  352,  62  N.  W.  App.X  20  a  W.  R  867;  Hamilton- 

R  555;  Gulledge  v.  Slayden-Kirksey  Brown  Slice  Ox  v.  Lyons,  6  Tex.  Civ. 

Mills,  73  Miss.  297,  22  S.  R  952.    Cmv-  App.  633,  25  &  W.  R  805;  Dinkier  v. 

tra,  Wickham  v.  Martin  (1856),  13  Potts,  90  Ga.  103,  15  S.  R  R  690; 

Gratt  (Va.)  427.  Woonsocket  Rubber  Co.  v.  Loewen- 

1  Thaxter  v.  Foster  (1891),  153  Mass.  berg,  17  Wash.  29,  48  Pac.  R  785.  61 

151,  26  N.  R  R  434;  Wiggin  v.  Day,  Am.  St  R  902;  Peninsular  Stove  Ca 

9  Gray  (Mass.),  97;  Jordan  v.  Parker  v.  Ellis,  20  Ind.  App.  491.  51  N.  R  R 

(1869),  56  Me.  557;  Buffington  v.  Ger-  105;  Belleville  Pump  Works  v.  Sam- 

rish,  15  Mass.  156,  8  Am.  Dec  97;  At-  uelson,  16  Utah,  234,  52  Pac.  R  282; 

wood  V.  Dearborn,  1  Allen  (Mass.),  Case  Plow  Works  v.  Ross,  74  Ma  App. 

483,  79  Am.  Dea  755;  Oswego  Starch  437;  Fait  &  Slagle  Ca  v.  Truxton.  1 

Factory  V.  Lendrum,  57  Iowa,  573, 10  Pennew.  (Del.)  24,  29  AtL   R  457; 

N.  W.  R  900, 42  Am.  R  53;  Goodwin  Commercial  Nat.  Bank  v.  Pirie,  83 

V.  Massachusetts  Loan  &  T.  Ca,  152  Fed.  R  799,  49  U.  S.  App.  596,  27  a 

Masa  189,  25  N.  E.  R  100;  White  v.  C.  A.  171;  Cox  Shoe  Ca  v.  Adams, 

Mitchell,  38   Mich.  890;    American  105  Iowa,  402,  75  N.  W.  R  3ia 

Exp.  Co.  V.  Willsie,  79  IlL  92;  Poor  v.  Contra:    Butters    v.    Haughwout 

Woodbum,  25  Vt  234;  Bidault  v.  (1866),  42  111.  18,  89  Am.  Dea  401; 

Wales,  20  Ma  546,  64  Am.  Dea  205;  Shufeldt  v.  Pease  (1863),  16  Wia  659; 

Truxton  v.Fait  (1899),1  Pennew.(Del.)  Lee  v.  Kimball,  45  Me.  172  (explained 

483,  42  Atl  R  431,  73  Am.  St  R  81.  in  Hurd  v.  Bickford,  ^pra\  which 

^The  rule  of  the  text  is  sustained  hold  that  one  who  takes  in  payment 
by  the  great  weight  of  authority,  of  an  antecedent  debt  is  a  bona  fide 
Hurd  V.  Bickford,  85  Ma  217,  35  Am.  holder.  But  these  cases  have  not 
St.  R  353,  27  Atl.  R  107;  Sleeper  v.  been  generally  approved.  See  Barn- 
Davis  (1886),  64  N.  H.  59,  6  AtL  R  ard  v.  Campbell,  supra, 
201;  Henderson  v.  Gibbs  (1888),  39  In  Barnard  v.  Campbell,  58  N.  Y. 
Kan.  679,  18  Paa  R  926;  Eaton  v.  73, 17  Am.  R  208,  supra,  it  appeared 
Davidson  (1889).  46  Ohio  St  355,  21  that  on  August  21, 1863,  one  Jeffries 
N,  K  R  442;  Stevens  v.  Brennan  had  contracted  to  sell  to  Campbell  & 
(1879),  79  N.  Y.  254;  Barnard  v.  Camp-  Co.  a  quantity  of  linseed,  and  they 
bell  (1874),  58  N.  Y.  73, 17  Am.  R  208;  gave  him  their  note  on  that  day  in 
McGraw  v.  Solomon,  83  Mich.  442, 47  payment  for  it.  Jeffries  did  not  have 
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their  position  to  their  prejudice  in  reliance  upon  the  vendee's 
apparent  power  so  to  transfer  the  goods  to  them.^ 

Where  the  purchaser's  transferee  has  only  partly  paid  for  the 
goods  he  can  be  deemed  a  hona  fide  purchaser  simply  to  the 
extent  of  his  payments  made  in  good  faith  and  before  notice.* 

§  925.  Following  proceeds  as  a  trust  fund.  —  The 

seller  may  not  only  recover  the  goods  themselves  or  their  value 
from  the  original  purchaser  or  those  who  stand  in  his  place, 
but  he  may,  in  many  cases,  where  the  goods  themselves  have 
passed  into  the  hands  of  a  hona  fide  holder,  recover  their  pro- 
ceeds from  the  estate  of  the  purchaser.  He  may  do  this,  as  a 
rule,  in  accordance  with  well-established  principles  in  equity, 
wherever  he  can  trace  and  identify  the  proceeds,  and  until 
they  come  into  the  hands  of  a  holder  whose  equities  are  greater 
than  his  own.  Thus,  in  the  leading  case  upon  this  question,' 
it  appeared  that  the  fraudulent  vendee,  soon  after  selling  part 
of  the  goods  to  hona  fide  purchasers,  had  made  an  assignment 
for  the  benefit  of  creditors.    The  residue  of  the  goods  and  the 

the  seed  at  the  time,  but  on  August  Solomon,  83  id.  443;  Hoffman  v.  Stio> 

24th  he  purchased  it  without  payment  hecker,  7  Watts  (Pai).  88, 82  Am.  Dea 

by  fraudulent  representations,  from  740;  Union  Canal  Ga  ▼.  Young;  1 

Barnard  &Ck>.,and  sent  it  to  OampbeU  Whart  (Pa.)  410,  30  Ahl  Deo.  212; 

&  Ca  On  August  27th,  Jeffries  failed,  MiU  Ckx  v.  Finley  (Tex.  Civ.  App.X  84 

not  having  paid  Barnard  &  Ca  f or  S.  W.  R  311. 

the  seed,  and  they  replevied  it  from  '  American    Sugar   Refining   Oa 

Campbell  &Ca  J3eZd,  that  they  were  (plaintiff)  v.  Fanoher  (assignee)  (1896>, 

entitled  to  recover  it    See  S.  a,  55  145  N.  T.  552,  40  N.  £L  R.  200,  27  L.  B. 

N.  Y.  456, 14  Am.  R.  289.  A.  757. 

1  Spira  V.  HomthaU  (1884),  77  Ala.  The  seUer  can  follow  identified 
137;  Barnard  v.  Campbell  (1874),  58  proceeds  into  the  hands  of  a  oorpora- 
N.  Y.  73, 17  Am.  R.  208.  tiou  to  which  fraudulent  vendee  has 

Payments  or  advances  made  upon  transferred  his  assets  without  oon- 

the  goods,  in  good  faith  at  the  time  sideration.    Sheffield  v.  Mitchell,  31 

of  the  transfer,  are  of  course  pro-  App.  Div.  (N.  Y.)  26A,  52  N.  Y.  Supp. 

tected.    Kingsford  v.  Merry,  11  Ex.  925.    He  may  also  recover  what  he 

577:  Babcock  v.  Lawson,  Lb  R.  4  Q.  K  can  identify  in  the  hands  of  the  ven- 

Div.  394;  Moyce  v.  Newington,  id.  32.  dee's  administrator  (Howell  v.  Ber- 

2  Schloss  V.  Feltus,  96  Mich.  619,  55  ger,  19  N.  Y.  Misc.  815, 44  N.  Y.  Suppi 
N.  W.  R.  1010;  Dixon  v.  Hill  5  Mich.  259),  or  his  assignee  for  creditors^ 
404;  Kohl  v.  Lynn,  34  id.  360;  Web-  Phoenix  Milling  Ca  v.  Anderson,  78 
ster  V.  Bailey,  40  id.  641;  McGraw  v.  111.  App^  25a 
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claims  for  the  part  sold  came  into  the  possession  of  the  as- 
signee. The  purchaser  rescinded  the  sale,  replevied  the  goods 
not  sold  and  demanded  the  proceeds  of  those  sold.  The  as- 
signee, however,  collected  these  demands,  and  the  seller  brought 
this  action  to  recover  the  proceeds.  "  The  identification  of 
the  proceeds  sought  to  be  reached  was  complete  and  unques- 
tioned," and  the  seller  was  permitted  to  recover. 

§  926.  .  "  An  assignee  for  creditors,"  said  the  court,  "  is 

not  a  purchaser  for  value,  and  stands  in  no  other  or  better  posi- 
tion than  his  assignor,  as  respects  a  remedy  to  reach  the  pro- 
ceeds of  the  sales."  "  It  is  claimed  that  the  general  creditors 
of  the  firm  will  be  prejudiced  if  the  plaintiff  is  allowed  to  pre- 
vail, and  that  he  will  thereby  acquire  a  preference  over  the 
other  creditors  of  the  insolvent  firm.  But  general  creditors 
have  no  equity  or  right  to  have  appropriated,  to  the  payment 
of  their  debts,  the  property  of  the  plaintiff  or  property  to  which 
it  is  equitably  entitled  as  between  it  and  the  original  pur- 
chaser." 

§  927. .  But  in  a  somewhat  similar  case  *  it  appeared  that, 

before  the  seller  rescinded,  the  goods  had  not  only  been  sold 
but  the  identity  of  their  proceeds  entirely  lost;  it  was  held,  ap- 
plying the  same  principles,  that  equity  would  not  declare  the 
whole  of  the  insolvent's  estate  to  be  a  trust  fund  and  impress 
upon  it  a  lien  for  the  seller^s  benefit  to  the  exclusion  of  the 
other  creditors  of  the  insolvent. 

§  928.  Necessity  of  demand  before  action. — The  fraudulent 
vendee  obtains  possession  of  the  goods  wrongfully,  and  as  to 
him,  therefore,  except  where  there  is  consideration  to  be  previ- 
ously restored,  no  formal  notice  of  rescission  or  demand  for 
the  goods  is  necessary  before  beginning  action  for  their  recov- 
ory.     The  suit  itself  is  a  sufficient  notice  and  demand.^ 

1  FarweU  v.  Klonian  (1895),  45  Neb.  out  a  previous  demand.  Such  de- 
424,  68  N.  W.  I^  798.  mand  and  a  refusal  to  deliver  are 

^  "  We  think  the  plaintiffs  were  en-  evidence  of  conversion  when  the  pos- 
titled  to  maintain  their  action  with-    session  of  the  defendant  is  not  tor> 
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The  same  rule  has  been  applied  also  to  those  who  have  ob- 
tained the  goods  from  such  vendee  with  notice  of  the  fraud 
or  without  parting  with  value  for  them,  upon  the  ground  that 
they  stood  in  no  better  or  different  situation  than  the  vendee 
himself.*  Other  cases,  however,  have  held  that  if  before  re- 
scission the  property  had  been  transferred  even  to  one  who  had 
paid  DO  value,  as,  for  example,  to  the  vendee's  assignee  for  the 
benefit  of  creditors,  a  demand  is  necessary  because  the  posses- 
sion of  the  transferee  was  lawful.' 

tious;  but  when  the  goods  have  been  er's  assignee  in  insolvency  (Koch  v. 

tortiousiy  obtained,  the  fact  is  suffi-  Lyon,  83  Mich.  513,  46  N.  W.  R.  779; 

cient  evidence  of  conversion.    Such  Bumham  v.  EUmore,  06  Ma  Appi 

a  sale,  obtained  under  false  and  fraud-  617),  or  a  sheriff  who  has  levied  upon 

ulent  representations,  may  be  avoided  the  good&   Farwell  v.  Hanchett,  120 

by  the  vendor,  and  he  may  insist  that  111.' 578, 11  N.  E.  R  875  (citing  Bussing 

no  title  passed  to  the  vendee,  or  any  v.  Rice,  2  Cush.  (Mass.)  48;  Acker  v. 

person  taking  under  him,  other  than  Campbell,  23  Wend.  (N.  Y.)  372;  Ban- 

A^hona  Jide  purchaser  for  value  and  croft  v.  Blizzard,  18  Ohio,  30):  Os- 

without  notice,  and  in  such  case  the  wego  Starch  Factory  v.  Lendrum,  57 

seller  may  maintain  replevin  or  tro-  Iowa,  573. 

ver  for  his  goods."  Per  Shaw,  C.  J.,  2  in  Goodwin  v.  Wertheimer  (1885), 
in  Thurston  v.  Blanchard,  22  Pick.  99  N.  Y.  149,  1  N.  E.  R.  404,  the  court 
(Mass.)  18,  33  Am.  Dec.  700.  To  same  said:  **  The  defendant  Wertheimer  is 
effect:  BufSngton  v.  Grerrish,  15  Mass.  the  assignee  of  Goldsmith  &  Ca,  the 
156,  8  Am.  Dec.  97;  Bussing  v.  Rice,  fraudulent  vendees,  under  a  general 
2  Cush.  (Mass.)  48;  Acker  v.  Camp-  assignment  made  by  them  to  the  de- 
bell,  23  Wend.  (N.  Y.)  372;  Bancroft  fendant  for  the  benefit  of  creditors, 
V.  Blizzard,  13  Ohio,  30;  Carl  v.  Mc-  and  had  possession  of  the  goods  in 
Gonigal,  58  Mich.  567,  25  N.  W.  R  question  as  part  of  the  assigned  prop- 
516;  Reeder  v.  Moore,  95  Mich.  594,  erty  at  the  time  of  the  commence 
65  N.  W.  R  436;  Warner  v.  Vallily,  ment  of  this  action.  But  he  was  not 
13  R  L  483.  a  purchaser  for  value,  and  he  ao- 

"  It  is  quite  well  settled  that  when  quired  no  better  title,  as  against  the 

goods  have  been  obtained  by  fraud  plaintiff,  than  his  assignors  had  at 

by  a  vendee,  or  otherwise  unlawfully  the  time  of  the  assignment.     Tlie 

obtained,  the  vendor,  or  true  owner,  trial  court  dismissed  the  complaint 

may,  without  previous  demand,  main-  on  the  ground  that  there  was  no 

tain  trover  or  replevin  for  the  goods,  proof  that  the  goods  were  demanded 

against  any  person  not  holding  them  of  Wertheimer  before  bringing  the 

as  an  innocent  piirchaser  for  value.*'  action.    It  is  not  claimed  that  Wert> 

Farwell  v.  Hanchett,  120  IlL  573,  11  heimer  was  cognizant  of  the  fraud 

N.  K  R  875.  committed  by  Goldsmith  &  Ca  The 

^  Demand  is  not  necessary  before  legal  title  to  the  goods  at  the  time 

bringing  replevin  against  purchas-  of  the  assignment  was  in  Goldsmith 
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§  929, .  Where  demand  upon  the  transferee  of  the  vendee 

is  necessary  a  demand  upon  the  vendee  alone  will  not  suffice; 
and  this  is  true,  it  has  been  held,  even  though  the  vendee  may 
be  in  possession  of  the  goods  as  the  servant  or  agent  of  the 
transferee,  it  not  appearing  that  the  transferee  had  authorized 
a  refusal  or  that  demand  upon  the  transferee  in  person  was  im- 
practicable.^ The  fact  that  the  transferee  in  his  pleading  sets 
up  title  to  the  goods  in  himself  was  further  held  not  to  waive 
the  neces^ty  of  a  demand.' 

IIL 

Of  Fbaqd  upon  the  Buyeb. 

§'930.  Methods  of  defrauding.—  The  methods  by  which  the 
buyer  may  be  defrauded,  like  those  by  which  the  seller  may  be 
deceived,  are  almost  numberless.  In  the  main,  however,  they 
will  relate  either  to  the  title,  quality,  quantity  or  value  of  the 
article,  and  they  will  be  considered  in  that  order. 

§  931.  Misrepresentations  concerning  title. — As  will  be 
seen  hereafter,*  the  sale  of  a  chattel  in  the  possession  of  the 
seller  carries  with  it  an  implied  warranty  of  title  in  the  seller, 
but  there  may  also  be  active  misrepresentations  concerning  the 
title  which  will  justify  the  buyer  in  repudiating  the  contract, 
or  in  maintaining  an  action  for  the  deceit.^    Misrepresentations 

&  Ca,  no  proceeding  having  been  tain  an  action  against  him  for  con- 
taken  by  the  plaintiff  to  rescind  the  version  or  to  recover  the  goods.    Ad- 
sale  until  after  the  assignment  had  dison    on    Torts,  812;    Holbrook  v. 
been  made.    The  defendant  Wert-  Wight,  24  Wend.  169;  Mount  v.  Dep. 
heimer,  therefore,  lawfully  acquired  ick,  5  Hill,  455;  Pierce  v.  Van  Dyke, 
the  title  and  possession  of  the  goods,  6  Hill,  618."    Approved  in  Converse 
but  subject  to  the  same  right  of  reo-  v.  Sickles  (1895),  146  N.  Y.  200,  40  N. 
lamation  in  the  plaintiffs,  upon  their  R  R.  777,  48  Am.  St  R.  790. 
rescinding  the  contract,  as  they  be-  i  Goodwin  v.  Wertheimer,  suprcu 
fore  had  against  the  assignors.    The  ^  Goodwin  y.  Wertheimer,  supra. 
original  possession  of  Wertheimer  '  See  post,  §  1800  et  seq, 
being  lawful  and  not  tortious,  it  was  ^ ''  There  is  no  doubt  if  the  vendor 
necessary  to  change  the  character  of  fraudulently  represents  the   goods 
his  possession  by  a  demand  and  re-  sold  to  be  his  own,  when  he  knows 
fusal  before  the  plaintiffs  could  main-  them  to  belong  to  a  stranger,  an  ao 
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concerning  the  existence  or  continuance  of  liens  or  charges 
would  have  the  same  effect.^ 

§  932.  Misrepresentations  concerning  quality. —  Fraudu- 
lent representations  made  by  the  seller  concerning  the  quality 
or  character  of  the  goods,  by  which  the  buyer  is  deceived,  will 
justify  the  latter  in  repudiating  the  sale,*  or,  at  his  option,  in 

tion  on  the  case  lies  to  recover  dam-  tiating  the  trade^  Whitworth  repre- 
ages  therefor,  though  the  real  owner  sented  that  she  was  sound  so  far  as 
has  not  recovered  the  property,  nor  he  knew,  and  by  means  thereof  in- 
the  vendee  suffered  any  actual  dam-  duced  Thomas  to  make  the  trader 
aga"  Per  Nelson,  G.  J.,  in  Case  v.  If  these  were  the  facts,  they  armed 
Hall  (1840),  24  Wend.  (N.  T.)  102,  35  Thomas  with  the  right  to  rescind,  if 
Am.  Dec.  605  (citing  Cross  V.Gardner,  seasonably  and  properly  demanded. 
1  Show.  68;  Dale's  Case,  Cra  Eliz.  44;  The  demand  would  be  seasonable  and 
Medina  v.  Stoughton,  1  Salk.  210;  s.  a,  proper  if  he  tendered  the  mare  back 
1  Ld.  Raym.  598).  with  no  undue  delay  after  discover- 
To  sell  mortgaged  goods  without  ing  the  deceit  practiced  tipon  him. 
disclosing  that  fact  is  such  fraud  as  8  BrickeH's  Digest,  786,  sees.  78-80; 
will  justify  rescission.  Merritt  v.  Perry  v.  Johnston,  59  Ala.  648;  2  Par- 
Robinson  (1880),  85  Ark.  483.  sons  on  Contracts,  bottom  page  920: 
^  False  statements  made  by  the  8  Wait's  Actions  and  Defenses,  482, 
seller's  agent  to  the  effect  that  liens  455,  456^  If  a  seller  knows  the  horse 
or  charges  against  the  title  had  been  to  be  unsound,  and  informs  the  buyer 
removed  will  justify  rescission.  Hal-  that  he  is  sound  so  far  as  he  knows, 
sell  y.  Musgrave,  5  Tex.  Civ.  App  476,  and  the  buyer  not  knowing  the  con- 
24  Sw  W.  R.  858.  trary,  nor  able  to  discover  it  by  ordi- 
To  misrepresent  the  number  and  nary  observation,  relies  on  such  rep- 
extent  of  the  incumbrances  on  the  resentation  and  consummates  the 
property  is  such  fraud  as  will  justify  trade,  this,  if  injury  result  from  it, 
rescission.  Stevenson  v.  Marble  constitutes  a  fraud,  and  the  buyer  is 
(1897),  84  Fed.  R  23w  authorized  to  rescind  if  he  demand 
2  In  Whitworth  v.  Thomas  (1837),  83  it  within  a  reasonable  time  after  dis- 
Ala.  808,  8  a  R  781,  3  Am.  St  R  725,  covering  the  fraud." 
where  Thomas  was  seeking  to  recover  See  also  that  the  buyer  may  r&> 
from  Whitworth  a  mule  he  had  scind:  Croyle  v.  Moses,90Pa.SU250^ 
traded  with  the  latter  for  a  mare  85  Am.  R  654;  McCorkell  v.  Karhoff, 
which  he  alleged  was  unsound,  the  90  Iowa,  545,  58  N.  W.  R  913;  Hoyle 
court  said:  "There  is  no  pretense  in  v.  Southern  Saw  Works,  105  Qa.  123; 
this  case  that  there  was  any  war-  31  S.  K  R  137;  Engeman  v.  Taylor, 
ranty  of  soundness  of  the  mare.  The  46  W.  Va.  669,  33  S.  E.  R  922;  Spauld- 
soope  of  the  contention  is  that  the  ing  v.  Hanscom,  67  N.  H.  401, 32  AU. 
mare  was  unsound;   that  the  fact  R  154 

was  known  to  Whitworth,  but  un-        Where  sale  of  bonds  of  no  value 

known  to  Thomas ;  and  that»  in  nego-  is  made  by  false  representations  as  to 
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maintaining  an  action  for  the  deceit.^  A  representation,  also^ 
not  a  term  of  the  contract  and  not  amounting  to  a  warranty, 
but  false  in  fact,  will  likewise  justify  rescission  where  it  was  a 
material  inducement  to  the  contract,'  even  though  it  were  not 
so  intentionally  false  as  to  sustain  an  action  for  deceit  under 
the  stricter  rule  laid  down  in  such  cases  as  Derry  v.  Peek} 
"Whether  the  mere  breach  of  a  warranty  unaccompanied  by 
fraud  will  justify  rescission  is  a  question  upon  which  there  is 
much  conflict  of  authority.* 

§  933.  Baying  ^^  with  all  faults.''—  Of  course,  if  the 

buyer  expressly  buys  the  article  "  with  all  faults,"  he  cannot 
usually  be  heard  to  complain  that  he  has  been  defrauded ;  * 
though  even  this  result  might  be  shown  to  have  been  accom- 
plished by  fraudulent  artifice,^  or  it  might  appear  that  the  ex- 
pression '^  with  all  faults  "  had  acquired  a  limited  signification 
which  did  not  include  the  one  in  question.'' 

their  kind  or  character,  buyer  may  Doug.  21;  WiUiamson  v.  Allison,  3 

recover  his  money.    Ripley  v.  Case  East,  446;  Wallace  v.  Jarman,  2  Stark. 

(1889),  78  Mich.  126,  43  N.  W.  R  1097,  162;  WardeU  v.  Fosdick,  13  Johns. 

18  Am.  St  R.  42a   An  action  will  lie  (N.  Y.)  325.  7  Am.  Dec.  383;  Cravins 

for  falsely  representing  that  a  note  v.  Gant,  4  T.  B.  Mon.  (Ky.)  126]. 

sold  is   unpaid.    Sibley  v.  Hulbert  2 gee  the  discussion  of  this  ques- 

(1860),  15  Gray  (Mass.),  509.  tion,  ante,  %  863.  See  also  Goodwin  v. 

iln  Hexter  v.  Bast  (1889),  125  Pa.  Massachusetts  Loan  &  Trust  Ckx,  152 

St  52,  17  AtL  R.  252, 11  Am.  St  R.  Mass.  189,  25  N.  E.  R  100;  Beetle  v. 

874^  it  is  said:  "If  a  person  is  thrown  Anderson,  98  Wis.  5,  73  N.  W.  R  56a 

oflf  his  guard  and  deceived  by  a  false  *  See  antCy  §  876. 

and  fraudulent  warranty,  it  is  suffi-  *  See  ante,  §§  816-819. 

cient,  to  prove  the  warranty  broken,  *  Smith  v.  Andrews  (1848),  8  Ired. 

to  establish  the  deceit  (Addison  on  (N.  C.)3;  Pearce  v.  Black weU  (1851), 

Torts,  1181),  for  one  will  be  presumed  12  id.  49;   Baglehole  v.  Walters,  3 

to  know  of  the  existence  or  non-  Camp.  154;  Bywater  v.  Richardson, 

existence  of  a  fact  which  he  under-  1  Ad.  &  El.  508. 

takes  to  warrant"  «  Schneider  v.  Heath,  3  Camp.  506w 

On  a  false  and  fraudulent  war-  And  the   same  is  true  where  the 

ranty,  the  buyer,  at  his  option,  may  article,  e.  gr.,  a  horse,  is  sold  "sound 

sue  in  assumpsit  on  the  warranty  or  or   unsound."     West   v.    Anderson 

in  deceit  for  the  frpud.    Mahurin  v.  (1831),  9  Conn.  107,  21  Am.  Deo.  737. 

Harding  (1853),  28  N.  H.  128,  59  Am.  '  AsinWhitney  v.Boardman  (1875), 

Dec.  401  [citing  Stuart  v.  WUkins,  1  118  Mass.  24a 
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§  934. Misrepresentations  roust  have  deceived  bay er. 

Here  also,  as  has  been  already  seen,^  the  representation  must 
be  made  as  of  a  matter  of  fact,  and  not  as  a  mere  expression 
of  opinion.*  And  here,  also,  the  misrepresentation  must  have 
been  material  and  must  have  deceived  the  buyer;  but,  while 
the  buyer  must  ordinarily  use  his  eyes  and  avail  himself  of  op- 
portunities open  for  information,  still,  if  the  parties  are  not  on 
equal  footing,  or  the  seller  uses  artifice  to  allay  suspicion  or 
prevent  investigation,  the  seller  cannot  escape  responsibility 
for  fraudulent  misrepresentations  by  asserting  that  the  vendee 
too  confidently  relied  upon  them  or  too  implicitly  believed 
them.' 

§  935.  Concealment  of  latent  defects. —  As  has  been  seen 
in  earlier  sections,*  the  active  concealment  of  the  truth  and  the 
intentional  concealment  of  material  and  latent  defects  known 
to  the  seller  and  unknown  to  the  buyer  are,  by  the  weight 
of  authority,  tantamount  to  fraudulent  representations.  The 
buyer  deceived  by  them  will  therefore  be  justified  in  rescind- 
ing the  sale  or  suing  in  tort  for  the  deceit.*    All  the  more  so, 

1  See  ante,  §  871.  v.  Taylor  (1894),  5  S.  Dak.  99, 58  N.  W. 

2  Thus  an  assertion  bj  the  seUer  of    B.  297. 

a  patent  right  that  it  is  vaUd  and       ^See  ^  868,  869,  and  cases  cited, 
does  not  interfere  with  any  former       ^  On  a  sale  for  a  ^  sound  price,*'  a 

patent  must  be  regarded  as  the  mere  failure  to  disclose  a  latent  defect, 

expression  of  an  opinion,  unless  it  which,  if  known,  would  deter  the 

appears  that  the  seller  knew  of  a  buyer  from  purchasing,  and  which 

prior    patent    covering    the    same  would  ordinarily  escape  the  atten- 

ground.    Reeves  v.  Corning,  51  Fed.  tion  of  a  buyer,  is  f raudulentb    Mo- 

R.  774.    So  also  Huber  v.  Guggen-  Adams  v.  Gates  (1857),  24  Ma  228; 

heim,  89  Fed.  R.  598.  Barron  v.  Alexander  (1858X  27  Ma 

3  See  an^e,  §881.  See  also  Strand  530;  Grigsby  v.  Stapleton  (1887),  94 
V.  Griffith  (1899),  88  C.  C.  A.  444,  97  Ma  423,  7  S.  W.  R.  421.  To  sell  a 
Fed.  R.  854  [citing  Chamberlin  v.  promissory  note  without  disclosing 
Fuller,  59  Vt  256,  9  AtlR.  832;  Max-  that  the  maker  is,  to  the  seller's 
field  V.  Schwartz,  45  Minn.  150,  47  N.  knowledge,  insolyent,  is  fraudulent 
W.  R.  448, 10  L.  R  A  606;  Warder  v.  under  the  Georgia  code.  Gordon  v. 
Whitish,  77  Wis.  430, 46  N.  W.  R.  540;  Irvine  (1898),  105  Ga.  144,  31  a  E.  R. 
Graham  v.  Thompson,  65  Ark.  299, 18  151. 

a  W.  R.  68;  Hale  v.  Philbrick.  42       To  fail  to  disclose  the  blindness  of 
Iowa,  81];  National  Bank  of  Dakota    a  horse  where  it  was  not  apparent  to 
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of  course,  is  this  true,  as  in  the  preceding  section,  where  the 
seller  uses  artifice  to  conceal  the  defect  or  to  ward  oflf  inquiry,^ 

the  buyer  is  a  fraud  which  will  jus-  died  from  the  disease.    Held,  fraud 

tify  an  action.    Hughes  v.  Robertson  which  would  defeat  >a  recovery  of 

(1824),  1  T.  B.  Mon.  (Ky.)  215, 15  Am.  the  price  and  justify  recovery  by 

Dea  104    To  the  same  effect:  Dowl-  vendee  for  time  and  money  spent  on 

ing  V.  Lawrence,  58  Wis.  282, 16  N.  the  horses    See  also  Timmis  v.  Wade, 

W.  R  552;  Stevens  v.  Fufler  (1837),  8  5  Ind.  App.  189,  31  N.  K  R.  827.    So 

K.  H.  463;  Paddock  v.  Strobridge  where,  on  the  sale  of  a  horse  known 

(1857),  29  Ytb  470;  Card  well  v.  Mo-  by  the  seller  to  be  unsound  in  a  cer- 

GleUand  (1855),  85  Tenn.  (8  Sneed),  tain  respect,  the  seller  conceals  the 

150.    All  the  more  so  where  the  seller  defect,  and  gives  evasive  and  artful 

declared   the    animal   ''all   right"  answers  to  inquiries,  with  the  intent 

Moncrief  v.  Wilkinson  (1890),  93  Ala.  to  deceive,  and  thereby  deceives  and 

873.  injures  the  purchaser,  the  latter  may 

To  sell  a  bull  which  the  seUer  rescind.  Croyle  v.  Moses  (1879),  90 
knows  is  being  bought  for  breeding  Pa.  St  250,  85  Am.  R.  654.  So  where 
purposes,  without  disclosing  that  the  on  the  sale  of  a  mule  and  a  horse 
bull  was,  to  the  seller's  knowledge,  the  seller  ^lade  representations  con- 
impotent,  though  there  was  no  act-  ceming  them,  under  circumstances 
ive  deceit,  will  render  the  seller  lia-  evidently  designed  to  prevent  ezam- 
ble  for  damages  in  an  action  for  de-  ination  of  them,  it  was  held  that  he 
ceit  Maynard  v.  Maynard  (1877),  49  must  be  deemed  to  have  warranted 
Vt  297.  even  against  defects  which  would 

To  sell  animals  known  to  be  af-  otherwise  have  been  open  to   dis- 

flicted  with  contagious  diseases,  with-  covery  upon  examination.    Kenner 

out  disclosing  that  fact,  is  also  such  v.  Harding  (1877),  85  UL  264,  28  Am. 

a  fraud  as  will  justify  rescission  or  R  615.    So  the  statement  of  part  of 

action  for  damages.    Wintz  v.  Mor-  the  truth  only,  in  regard  to  the  sound- 

rison  (1856),  17  Tex.  872,  67  Am.  Dea  ness  of  a  horse,  when  inquiry  was 

658;  Grigsby  v.  Stapleton  (1887),  94  made  respecting  it,  was  held  equiva- 

Ma  423,  7  S.  W.  R  431;  Jeffrey  v.  ent  to  false  representation.  Graham 

Bigelow  (1835),  18  Wend.  (N.  Y.)  518,  v.  Stiles  (1865),  88  Vt  57a    And  a 

28  Am.  Deo.  476  (a  fortiori  where  statement  by  the  seller  of  a  horse 

the  seller  actively  misleads  as  to  the  that  the  horse  was  sound  so  far  as  he 

nature  of  the  disease);    Gteorge  v.  knew  was  held  fraud,  where  it  ap- 

Johnson  (1845),  6  Humph.  (Tenn.)  86,  peared  that  the  seller  then  had  good 

44  Am.  Dec.  288;  State  v.  Fox  (1894)^  and  reasonable  grounds  to  believe 

79  Md.  514,  24  L.  R.  A  679.  that  the  horse  was  unsound,  but  did 

1  In  Raeside  v.  Hamm  (1893),  87  Iowa,  not  disclose  such  grounds.    Wheeler 

720, 54  N.  W.  R.  1079,  seller  knew  that  v.  Wheelock  (1861),  34  Vt  553;  Whit- 

a  horse  sold  had  a  serious  disease;  he  worth  v.  Thomas  (1887),  83  Ala.  308, 

misrepresented   its    character  and  3  S.  R  781,  3  Am.  St  R.  725. 

severity,  gave  the  horse  medicine  to  So,  where  the  buyer  of  a  monu- 

conceal  the  symptoms,  and  thus  ef-  ment,  noticing  what  seemed  to  be 

fected  the  sale.    The  horse  soon  after  (and  were  in  fact)  defects  in  the 
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or  so  parposely  limits  investigation  as  to  prevent  the  discovery 
of  the  tmth.^ 

§  936.  Representations  as  to  valne.—  Eepresentations  con- 
cerning the  worth  or  value  of  an  article,  or  the  amount  for 
which  it  could  or  may  be  sold,  are  usually  nothing  more  than 
the  mere  expression  of  an  opinion  respecting  a  subject  upon 
which  either  party  may  easily  acquaint  himself.  It  is  to  be 
expected  ordinarily  that  the  seller  of  goods  will  seek  to  enhance 
their  price  by  decided  if  not  extravagant  declarations  concern- 
ing their  value,  and  the  buyer,  it  is  presumed,  will  measure  these 
declarations  accordingly,  even  if  he  does  not  seek,  on  his  part, 
to  depreciate  the  goods  by  equally  positive  or  extravagant  as- 
sertions. Where  parties  thus  deal  at  arm's  length  and  on  equal 
footing,  it  is  well  settled  that  false  representations  concerning 
the  worth  or  value  of  the  goods  sold  will  neither  sustain  an  ac- 
tion nor  warrant  rescission.^  Where,  however,  one  party  has 
peculiar  means  of  knowledge  not  open  to  the  other,  or  where 

granite,  was  told  by  the  seller  that  on  these  and  not  to  make  inqiiiries 

they  were  simply  rust  stains  from  of  others  is  held  to  be  fraud, 

iron  bands  in  which  the  stone  had  >  "  No  action  wiU  lie,"  said  Bron- 

been  shipped,  and  would  wash  off  son,  J., "  for  a  false  representation  by 

with  the  first  heavy  rain.  Wegenaar  the  vendor  concerning  the  value  of 

V.  Dechow,  33  N.  Y.  App.  Div.  12.  the  thing  sold;  it  being  deemed  the 

1  In  Beasley  v.  Huyett  &  Smith  folly  of  the  purchaser  to  credit  the 

Hfg.  Ca  (1893),  92  Ga.  273, 18  a  E.  R.  assertion.  And  besides,  value  is  mat- 

420,  the  court  said:  **  There  can  be  ter  of  judgment  and  estimation  about 

no  doubt  that  it  is  a  fraud  for  manu-  which  men  may  differ.**    Van  Epps 

facturers  of  machinery  to  fill  it  with  v.  Harrison  (1843),  6  Hill  (N.  T.),  ^ 

latent  defects  not  discoverable  in  40  Am..  Dec.  314^    To  same  effect: 

thirty  days,  and  then  sell  it  as  good,  Deming  v.  Darling  (1889),  148  Mass. 

but  warranting  the  same  only  as  504,  20  N.  R  R  107,  2  L^  R  A.  743; 

against  defects  actually  discovered  Poland  v.  Brownell  (1881),  131  Mas& 

within  thirty   days,  they  knowing  138,41  AulR  215;  Lynch  v.  Murphy, 

that  the  existing  defects  are  not  dis-  171  Mass.  307,  50  N.  £.  R  623;  Page 

coverable  within  that  time,  and  con-  v.  Parker  (1861X  43  N.  H.  363,  80  Am. 

cealing  both  the  defects  and  their  Dec.  172;  Chrysler  v.  Canaday  (1882), 

knowledge  of  them."  90  N.  Y.  272,  43  Am.  R  166;  Neidefer 

So,  in  Stewart  v.  Wyoming  Ranche  v.  Chastain  (1880),  71  Ind.  368, 36  Am. 

Ga  (1888),  128  U.  a  383,  to  make  false  R  198;  Evans  v.  Gerry  (1898),  174  la 

representations  concerning  the  prop-  595,  51  N.  E.  R  615. 

erty  and  to  induce  the  buyer  to  rely  Especially  is  this  true  where  the 
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a  special  trust  or  confidence  is  reposed  by  one  party  in  the 

opinion  of  the  other,  the  rale  is  different;  and  it  is  equally  well 
settled  that  false  representations  or  false  expressions  of  opinion 
as  to  value,  intended  to  deceive,  and  accomplishing  that  result, 
are  to  be  regarded  as  fraud  and  entitle  the  defrauded  party  to 
his  remedy.* 

article  was  open  to  inspection  and  fraudulent  where  the  boundaries  are 

the  buyer  was  qualified  to  judge  for  pointed  out  and  it  is  open  to  inspec- 

himself  (Griffith  v.  Strand,  19  Wash.  tion.    Gk>rdon  v.  Parmelee  (1861),  2 

686^  54  Paa  B.  619);  and  where  both  Allen  (Masa),  212;  Mooney  t.  Miller 

parties  were  equally  familiar  with  (1869),  102  Masa  217. 

the  facts  and  the  buyer  had  ample  op-  Private  offers  of  third  persons,  even 

portunity  to  inform  himself.  Weaver  if  bonajide,  are  not  evidence  of  value. 

V.  Shriver  (1894),  79  Md.  530,  30  AtL  Hine  v.  Manhattan  R  Ca  (1892  .  132 

R.  189.                                               '  N.  y.  477,  30  N.  R  R  985,  15  L.  R  A 

A    representation   by  the   seller,  591,  and  cases  cited, 
fraudulently   made^  that  stock   is  ^  Said  Brewer,  J.  (then  of  the  su- 
worth   eighty  per  cent  of  its  par  preme  court  of  Kansas,  now  of  the 
value,  will  not  sustain  an  action  for  United   States    supreme    court),  in 
deceit  (Ellis  v.  Andrews  (1874),  56  Graffenstein   v.    Epstein   (1880),    23 
N.  Y.  83,  15  Am. R  379,  and  valuable  Kan.  443,  33  Am.  R  171:    "Some- 
note);   nor  a  representation  that  a  times  there  are  such  relations  be- 
bond  sold  was  an  A  Na  1  bond  and  tween  the  parties,  or  their  situations 
the  security  good  (Doming  v.  Dar-  are  such,  that  a  peculiar  obligation 
ling  (1889),  148  Mass.  504,  20  N.  E.  R  rests  on  the  one  who  knows  to  re- 
107,  2  lb  R  A.  743);  nor  that  a  pat-  veal  his  knowledge.    There  may  be 
en  ted  machine  will  work  "  effect-  some  trust  relation  between  the  two, 
ually"  and  ''rapidly'*  (Neidefer  v.  or  a  recognized  habit  of  dealing  in 
Chastain,  supra);  nor  the  amount  of  dependence  upon  the  party's  State* 
the  crop  which  given  plants  or  vines  ments  or  representationa    In  such 
will  yield  (Holton  v.  Noble  (1800),  83  cases  there  is  a  peculiar  duty  rest- 
CaL  7,  23  Pac.  R  58);  nor  that  a  cor-  ing  upon  the  party  to  disclose  the 
porate  bond  was  *' just  as  good  as  true  facts.    A  confidential  adviser, 
gold,  and  was  just  as  good  as  wheat  an  attorney,  a  factor,  an  agent,  all 
in  the  bin  and  worth  $1,000  *'  (French  hold  such  relations  that  they  are 
V.  Fitch  (1887),  67  Mich.  492, 85  N.  W.  under  special  duty  to  tell  the  truth, 
R  258) ;  nor  a  representation  that  one  the  whole  truth,  and  nothing  but  the 
"is  making  a  good  trade*' (Brady  V.  truth.    So  where  from  a  long-con- 
Cole  (1896),  164  IlL  116,  45  N.  R  R  tinned  course  of  dealing  the  party 
438);  nor  a  statement  that  the  buyer  making  the  representations  knows 
will    make    profit   on    the    article  that  the  other  has  become  accus- 
bought  (Terhune  v.  Coker  (1899)^  107  tomed  to   act  upon  his  representa. 
Oa.  352,  33  S.  K  R  394).  tions,  he  may  not  presume  upon  such 

Representations    concerning   the  confidence  to  impose  a  falsehood.  So, 

value  of  land  wUl  not  be  deemed  also,  where  there  are  peculiar  means 
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§  937. Market  yalne. —  Statements  as  to  market  valoe 

stand  upon  the  same  footing,  for  this  is  usually  a  matter  open 

of  knowledge  possessed  by  one  and  of  opinion,  and  is  in  the  nature  of  a 

not  open  to  the  other,  as  where  a  statement  of  fact,  the  rule  of  caveat 

dealer  in  precious  stones  trades  with  emptor  does  not  necessarily  apply, 

one  inexperienced  and  ignorant  of  Kaxted  v.  Fowler  (1892),  94  Mich, 

the  values  of  such  articles.  Acquaint-  106,  58  N.  W.  R.  921  (citing  Picard  v. 

ance  with  such  values,  or  the  tests  McCormick,  11  Mich.  68;  Manning 

of  quality,  is  not  acquired  at  once,  v.  Albee,  11  Allen,  520;  Lawton  t. 

or  by  the  mere  asking;  it  requires  Kittredge,  80  N.  H.  500;  Bradley  v. 

training  and  tim&    So  if  a  dealer  Poole,  98  Mas&  169,  98  Am.  Dea  144; 

knows  that  a  party  is  confined  to  his  Miller  ▼.  Barber,  66  N.  Y.  558;  Ger- 

room  by  injury  or  disease,  and  com-  hard  v.  Bates,  2  EL  &  BL  476^  20  Elng. 

pelled  to  depend  on  the  information  L.  &  Eq.  129).    Peck  v.  Jenison  (1894X 

brought  to  him  —  and  indeed,  gen-  99  Mich.  326,  58  N.  W.  R  312,  is  to 

erally,  where  the  parties  cannot,  by  the  same  effect 

reasonable  care  and  diligence,  place  *'The  expression  of  an  opinion  by 

themselves  upon  equal  terms,  the  the  vendor  can  never  be  made  ac- 

law  casts  a  higher  obligation  to  re-  tionable,  if   false,  unless   it  be  so 

veal  the  truth."  strong,  and  based  upon  such  superior 

Representations  as  to  value  in  con-  knowledge,  to  the  extent  that  it  is 

nection  with  an  extrinsic  fact  cal-  relied  upon  as  true,  and  reasonably 

culated  to  throw  the  buyer  ofit  his  so  by  the  vendee,    as  a  fact,  and 

guard  will  sustain  an  action.    Mil-  known  to  be  thus  relied  upon  by  the 

ler  V.   Barber  (1876),  66  N.  Y.  55&  seller."    Collins  v.  Jackson  (1884),  54 

See  also  Coles  v.  Kennedy  (1890),  81  Mich.  186, 19  N.  W.  R.  947. 

Iowa,  360,  25  Am.  St.  R.  503,  46  N.  An  intending  purchaser  of  bank 

W.  R    1088.    Representations    con-  stock  is  entitled  to  rely  upon  the 

corning  the  value  of  the  good- will  statement  of  the  president  as  to  the 

of  a  business  are  actionable,  as  this  condition  of  the  bank,  without  mak- 

is  a  matter  peculiarly  within  the  ing  further  inquiry.    Merrill  v.  Flor- 

knowledge  of  the  seller.    Byrne  v.  ida  Land  Ca,  60  Fed.  R  17,  8  C.  CL 

Stewart  (1889),  124  Pa.  St.  450, 17  AtL  A.  444.    So  an  intending  purchaser 

R  19.  of  a  patent,  whose  value  lies  largely 

Where  the  sale  is  to  an  infant,  un-  in  the  cost' of  manufacturing  goods 

familiar  with  values,  the  question  under  it,  may  rely  upon  the  seller*s 

whether  representations  of  value  de-  statements  as  to  such  cost.    Braley 

oeived  him  should  be  left  to  the  jury.  v.  Powers  (1898),  92  Ma  203, 42  AtL  R. 

Welch  V.  Olmstead  (1892),  90  Mich.  362. 

492,  51  N.  W.  R.  541.  In  Picard  v.  McCJormick  (1862),  11 

Where  the  seller  knows  that  the  Mich.  68,  it  is  said  per  Campbell  J.: 

buyer  is  wholly  ignorant  of  the  value  "  It  is  undoubt-edly  true  that  value 

of  the  property,  and  knows  that  he  is  usually  a  mere  matter  of  opinion; 

is  relying  upon  the  seller's  represen-  and  that  a  purchaser  must  expect 

tation,  and  such  representation  does  that  a  vendor  will  seek  to  enhance 

not  take  the  form  of  a  mere  expression  his  wares,  and  must  disregard  his 

796 


OH.  VI.]                                 AVOIDANCB  FOE  FEAUD.                                 [§  937. 

to  inquiry  by  either  party.*  Representations,  however,  respect- 
ing the  cost  of  an  article,  or  the  price. at  which  it  was  bought 

sta tenients  of  their  valu6b  But,  while  ignorance,  and  deliberately  and  de- 
this  is  generally  the  case,  yet  we  are  signedly  availed  himself  of  it  to  de- 
aware  of  no  rule  which  determines  fraud  him.  We  think  tliat  it  cannot 
arbitrarily  that  any  class  of  f raudu-  be  laid  down  as  a  matter  of  law  that 
lent  misrepresentations  can  be  ex-  value  is  never  a  material  fact;  and 
empted  from  the  consequences  at^  we  think  the  circumstances  of  this 
tached  to  others.  Where  a  purchaser,  case    illustrate  the  impropriety  of 
without  negligence,  has  been  induced  any  such  rule.    They  show  a  plain 
by  the  arts  of  a  cheating  seller  to  and  aggravat^ed  case   of  cheating, 
rely  upon  material  statements  which  And  it  would  be  a  deserved  reproach 
are  knowingly  false,  and  is  thereby  to  the  law  if  it  exempted  any  specific 
damnified,  it  can  make  no  difference  fraud  from  its  remedial  actiop  where 
in  what  respect  he  has  been  deceived,  a  fact  is  stated  and  relied  upon,  what- 
if  the  deceit  was  material  and  relied  ev^r  may  be  the  general  difficulty  of 
on.    It  is  only  because  statements  of  defrauding  by  means  of  it." 
value  can  rarely  be  supposed  to  have  ^  **  However   justly   the   moralist 
induced  a  purchase  without  negli-  may  censure  the  address  sometimes 
gence  that  the  authorities  have  laid  resorted  to  by  men  of  keen  business 
down  the  principle  that  they  cannot  habits  to  effect  advantageous  con- 
usually  avoid  a  bargain.    But  value  tracts,  misrepresentations  as  to  the 
may  frequently  be  made  by  the  par-  value  or  quantity  of  a  commodity  in 
ties  themselves  the  principal  element  market,  when  correct  information 
in  a  contract;  and  there  are  many  on  those  subjects  is  equally  within 
cases  where  articles  possess  a  stand-  the  power  of  both  contracting  par- 
ard  commercial  value,  in  which  it  is  ties  with  equal  diligence,  do  not,  in 
a  chief  criterion  of  quality  among  contemplation   of  law,   constitute 
those  who  are  not  experts.    It  is  a  fraud."    Foley  v.  Cowgill  (1838),  5 
matter  of  every-day  occurrence  to  Blackf.  (Ind.)  18,  82  Am.   Dec.  49. 
find  various  grades  of  manufactured  Followed  as  to  market  value  in  Cronk 
articles  known  more  generally  by  v.  Cole,  10  Ind.  485;  Graff enstein  v. 
their  prices  than  by  any  test  of  their  Epstein,  23  Kan.  443, 88  Am.  R  171. 
quality  which  can  be  furnished  by  "Prima  facie,  a  statement  to  an 
ordinary   inspection.      Frauds    are  experienced  dealer  in  hops  as  to  the 
easily  committed  by  dishonest  deal-  market  value  of  the  article  he  is 
ers,   by  confoimding  these   grades,  asked  to  buy  is  dealer's  talk  on  a 
and  cannot  be   detected  in   many  subject  about  which  the  seller  has  a 
cases  except  by  persons  of  experi-  right  to  assume  that  the  buyer  will 
ence.    In  the  case  before  us  the  al-  make  up  his .  mind  for  himself,  the 
leged  fraud  consisted  of  false  state-  means  of  information  being  equally 
ments  by  a  jeweler  to  an  unskilled  open  to  both."    Per  Holmes,  J.,  in 
purchaser  of  the  value  of  articles  Lilienthal   v.   Suffolk   Brewing  Co. 
which  none  but  an  expert  could  be  (1891),  154  Mass.  185,  28  N.  R  R.  151, 
reasonably  supposed  to  understand.  26  Am.  St.  R.  234,  12  L.  R.  A.  821 
The  dealer  knew  of  the  purchaser's  (citing  Manning  v.  Albee,  11  Allen, 
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or  sold,  stand  upon  obvioasly  different  ground ;  and  though 
many  courts  apply  to  them  the  rule  of  immunity  extended  to 
declarations  of  opinion  like  that  of  value,^  others,  with  better 

520;  Poland  v.  Brownell,  181  Mass.  In  Holbrook  t«  Connor,  mipm,  the 

138,  41  Am.  R.  315;  Deming  v.  Darl-  court  say:  ''The  statement  of  the 

ing,  148  Mas&  604  20  N.  £.  B.  107,  2  vendor  that  he  paid  a  certain  price 

L.  R.  A.  743,  and  the  other  cases  cited  for  his  land,  if  true,  oan  be  no  more 

supra  in   this   noteX    And  it  was  than  an  indioation  of  his  opinion 

therefore  held  that,  though  the  seller  of  its  yalue;  and  when  we  consider 

had  fraudulently  misstated  the  mar-  the   various    motives   which   may, 

ket  price  to  an  experienced  dealer  and  often  do^  actuate  men  in  mak- 

who  said  he  did  not  believe  it  and  ing  their  purchases,  and  especiaUy 

took  measures  to  protect  himself  by  when  it  is  done  for  the  purposes  of 

contract,  he  could  not  claim  to  have  speculation,  it  is  but  the  slightest 

been  defrauded.  proof  of  such  an  opinion.    It  is  oer- 

1  Holbrook  v.  Connor  (1872),  60  M&  tainly  of  no  more  value  than  the 

578,  11    Am.  R  212;    Hemmer  v.  ofiter  of  a  third  person,  and  this  is 

Cooper  (1864),  8  Allen  (Mass.),  334;  considered  of  so  little  worth  that  it 

Ckx>per  v.  Levering  (1870),  106  Mass.  is  not  legal  testimony  in  a  case  where 

77;  Gassett  v.  Glazier,  165  Mass.  473,  the  market  price  is  in  issue.    It  is, 

43  N.  £.  R  193;  Richardson  v.  Noble  however,  claimed  that  the  price  paid 

(1885),  77  Ma  890;  Bishop  v.  Small  is  a  definite  fact,  the  truth  or  falsity 

(1874),  63  Me.  12;  Long  v.  Woodman  of  which  is  susceptible  of  satisfactory 

(1870),  58  Ma  49;  Martin  v.  Jordan  proof,  while  assertions  of  quality  and 

(1872),  60  Ma  531;  Elerick  v.  Reid  value  are  necessarily  matters  of  opin- 

(1895),  54  Kan.  579,  38  Paa  R  814;  ion  which  are  too  uncertain  for  ju- 

Sowers  v.  Parker  (1898),  59  Kan.  12,  dicial  cognizanca   This  may  be  true, 

61  Paa  R  888;   Mackenzie  v.  See*  and  the  same  noay  be  said  of  offers 

berger,  76  Fed.  R  108,  40  U.  S.  App.  made  as  weU  as  many  other  repre- 

188,  22  C.  C.  A.  8a  sentations   not   actionable     But  it 

**  No  action  lies  against  a  man  for  should  also  be  remembered  that  a 

his  declaring  that  a  certain  person  misrepresentation,  to  be  the  founda- 

would  have  given  him  a  certain  sum  tion  of  an  action,  must  relate  not 

for  his  farm,  though  no  such  offer  only  to  an  existing  fact,  but  to  a 

was  ever  mada    It  is  a  mere  ground  material  ona — one  which  will  enable 

of  estimation,  with  which  no  prudent  the  purchaser  more  inteUigently  to 

man  should  be  satisfied."    Roberts  form  his  own  opinion  of  the  value  of 

on  Fraud,  523,  cited  with  approval  in  the  property.    Now,  as  we  have  al- 

Cross  V.  Peters,  1  Qreenl.  (Ma)  376,  ready  seen,  the  price  paid,  if  cor- 

10  Am.  Dec.  78;    Adams'   Ca&  on  rectly  stated,  is  but  an  uncertain 

Sales,  211,  and  Holbrook  v.*  Conner,  indication  of  the  vendor's  opinion. 

supra.    But  sea  contra,  Ives  v.  Car-  It  gives  no  light  whatever  as  to  any 

ter  (1856),  24  ConiL  392;  Moline  Plow  inherent  fixed  quality  or  description 

Ca  V.  Carson,  72  Fed.  R  387,  36  U.  S.  which  goes  to  make  up  the  valua 

App^  448, 18  C.  C.  A.  606.  and,  in  this  respect^  is  not  distin- 
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reason,  regard  them,  when  expressly  made,  as  representations 
of  fact  which  will  be  fraudulent  where  they  were  falsely  made 
and  have  misled  the  other.^ 


gnishable  from  an  offer  made,  except  patent  had  been  sold  for  a  given  sum 

that  it  is  even  more  unreliable  as  an  in  certain  States,  Somers  v.  Richards 

indication  of  value."  (1873),  46  Vt  170;  that  a  note  sold  is 

False  statements  as  to  the  price  at  ''perfectly   good,"  Crane   v.    Elder 

which  property  was  appraised  are  (1892),  48  Kan.  359,  29  Pao.  R.  151, 15 

not  actionable.  Bourn  v.  Davis  (1884),  L.  B»  A.  795;  Bish  v.  Beatty,  111  Ind. 

76  Me.  228.    And  a  statement  that  403, 12  N.  £.  R.  523;  that  a  business 

goods  "  were  billed  to  me  "  at  a  cer-  is  profitable  and  yields  a  revenue  of 

tain  price,  g^reater  than  the  real  price,  $20  per  day,  O'Donnell  Brewing  Ca 

was  said  in  Massachusetts  not  to  "go  v.  Farrar,  163  III  471, 45  N.  R  R  283; 

beyond  the  limits  allowed  to  vendors  that,  a  business  was  earning  $2,500  a 

by  what  long  has  been  understood  year  net.  Boles  v.  Merrill,  173  Mass. 

to  be  the  lawof  the  (Commonwealth."  491,  53  N.  £.  R.  894;  that  stock  sold 

Way  V.  Byther,  165  Mass.  226,  42  N.  £.  was  earning  a  ten  per  cent  dividend 

R.  1128L    But  this  court  has  declared  "right  along,"  Handy  v.  Waldron,  19 

its  intention  not  to  extend  tbe  limits  R.  I.  618,  35  AtL  R.  884;  that  similar 

"  of  such  lying  talk  as  dealers  may  property  rights  had  been  sold  at  cer- 

indulge  in  with  legal  impunity."  Kil-  tain  prices,  Potter  v.  Potter,  65  111. 

gore  V.  Bruce,  166  Mass.  136.  App.  74. 

^  Sandf  ord  v.  Handy  (1840),  23  Wend.  A  statement  that  the  price  at  which 

<N.  Y.)  260;  Van  Epps  v.  Harrison  the  seller  offers  the  goods  to  the 

<1843),  5  Hill  (N.  T.),  63,  40  Am.  Dec.  buyer  is  the  same  as  that  at  which 

314  (Bronson,  J.,  dissenting);  Pender-  he  has  sold  to  other  persons  named 

gast  V.  Reed  (1868),  29  Md.  398, 96  Am.  is  of  a  matter  of  fact    Caswell  v^ 

Dec  589;  Teachout  v.  Van  Hoesen  Hunton,  87  Ma  277,  32  AtL  R.  899; 

(1888),  76  Iowa,  113,  40  N.  W.  R  96.  Kilgore  v.  Bruce,  166  Mass.  136, 44  N. 

14Am.St  R.  206,1  L.R  A.  664;  Fair-  R  R  108.  [In  this  last  case  the  court 

child  V.  McMahon  (1893),  139  N.  T.  said :  "  Misrepresentations  as  to  the 

290,  34  N.  £.  R  779, 36  Am.  St  R  701 ;  price  paid  by  a  third  person,  or  as  to 

Townsend  v.  Felthousen  (1898),  156  the  selling   price,  have   heretofore 

K.  Y.  618,  51  N.  £.  R279;  McAleerv.  been  held  actionable  or  indictable. 

Horsey  '(1871),  85  Md.  439;  Green  v.  Manning  v.  Albee,  11    Allen,  520; 

Bryant  (1847),  2  (la.  66;  Paetz  v.  Stop-  Belcher  v.  CJostello,  122  Mass.  189; 

pieman,  75  Wis.  510.  •  Com.  v.  Wood,  142  Mass.  459;  Fair- 

The  following  have  been  held  to  child  v.  McMahon,  139  N.  Y.  290. 

be  representations  of  fact  and  there-  Falsehood  as  to  rents  received  is  sim- 

fore  actionable.  Representations  that  ilar  in  principla    Brown  v.  Castles, 

a  business  is  profitable,  Cruess  v.  11  Gush.  348,  350.    False  statements 

Fessler  (1870),  39  CaL  386;  that  a  cer-  as  to  market  value  may  not  be  ao- 

tain  income  has  been  realized  from  tionable  if  made  to  an  experienced 

the  royalty  on  a  patent  Crosland  v.  dealer  in  the  article  spoken  of.  Lilien- 

Hall  (1880),  83  N.  J.  Eq.  Ill;  that  a  thai  v.  Suffolk  Brewing  Ca,  154 Mass. 
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§  938.  Representations  as  to  qnantity. — Material  misrep- 
resentations concerning  the  quantity  of  the  thing  sold,  which 
were  made  to  be  acted  upon  and  have  deceived  the  purchaser, 
will  likewise  justify  rescission  or  an  action.  As  has  been  seen, 
a  party  may  not  ordinarily  deal  with  his  eyes  shut,  nor  rely 
upon  representations  which  are  obviously  untrue;  but  where 
the  matter  is  not  thus  palpable  to  the  observation,  the  buyer 
may  rely  upon  the  express  and  positive  representations  of  the 
seller  as  to  quantity  made  to  influence  the  buyer's  action,  and 
it  is  no  objection  that  the  buyer  might  by  count  or  measure- 
ment have  ascertained  that  the  representation  was  untrue.^ 

§  939.  .  But  here,  as  in  the  other  cases  already  consid- 
ered, the  representation  must  have  been  made  as  of  a  matter 

185;  Graff enstein  v:  Epstein,  23  Kan.  St.  R.  454,  it  was  held  that  if  the 

443.    But  it  is  otherwise  if  they  are  owner  of  carpets  covering  the  halls* 

made  to  an  unskiUed  person.    Da  we  stairs  and  twelve  rooms  of  a  house 

V.  Morris,  149  Mass.  188, 191."]  knowingly  and  falsely  represents,  as 

A  statement  that  a  certain  person,  of  his  own  knowledge,  the  number 

upon    whose  judgment  the    buyer  of  yards  contained,  and  the  buyer 

would  naturally  rely,  had  offered  a  relies  upon  the  representation,  the 

certain  price  for  the  property  is  a  seller  is  liable  for  the  fraud,  even 

representation  of  fact.   Moline  Plow  though  the  buyer  might  have  meas* 

Ca  V.  Carson,  72  Fed.  R.  887,  36  U.  S.  ured  the  carpets  for  himself.    The 

App.  448,  18  C.  C.  A.  606.    So  of  rep-  earlier  Massachusetts  cases  of  Gror- 

resentations  that  the  seller  had  been  don  v.  Parmelee.  3  Allen,  212:  Noble 

offered  a  certain  price.    Strickland  v.  Googins,  99  Mass.  231,  and  Parker 

V.  Graybill,  97  Va.  602,  34  S.  E.  R.  475.  v.  Moulton,  114  Mass,  99,  19  Am.  R 

(But  Boles  V.  Merrill,  173  Mass.  491,  315,  yfhich  deny  to   the   buyer  of 

53  N.  £.  R.  894;  Ck)le  v.  Smith,  26  land,  open  to  observation,  the  right 

Colo.  506, 58  PacR  1086,  are  contra.)  to  rely  on  the  vendor's  representa- 

And  so  of  statements  as  to  cost,  tions  as  to  quantity,  were  limited, 

where  the  agreement  was  to  sell  "  at  They  are  also  limited  in  Roberts  v. 

cost  as  per  invoice,"  and  the  seller  French  (1891),  153  Masa  60,  10  L.  R. 

secretly  went  through  and  changed  A  656,  25  Aol  St  R.  611,  26  N.  £.  R 

the  figures.    Welch  v.  Burdick,  101  416. 

Iowa,  70,  70  N.  W.  R.  94.  To  like  As  to  misrepresentations  concern- 
effect:  Miller  v.  Buchanan,  10  Ind.  ing  the  number  of  cattle  uppn  a 
App.  474,  38  N.  E.  R  56.  range,  where  the  diflSculty  of  esti- 

Compare  Underwood  v.  Caldwell,  mating  the  number  and  all  of  the 

102  Ga.  16,  29  a  E.  R  164  facts  are  known  to  the  buyer,  see  Cole 

1  Thus,  in  Lewis  v.  Jewell  (1890),  v.  Smith,  26  Cola  506, 58  Pac.  R  108a 
151  Mass.  345,  24  N.  E.  R  52,  21  Am. 
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of  fact,  and  not  be  merely  the  expression  of  the  seller's  judg- 
ment or  opinion  as  to  matters  concerning  which  the  buyer  may 
exercise  his  own  judgment  as  welL^ 

§  940.  Remedies  of  the  buyer. —  Five  remedies  are  fre- 
quently open  to  the  buyer  where  the  contract  has  been  exe- 
cuted, though  not  always  concurrently:  1.  He  may  rescind  the 
contract  and  recover  what  he  has  parted  with.^  2.  He  may, 
where  the  article  received  is  of  no  value,  recover  the  money 
paid  by  him  as  money  paid  without  consideration."  3.  He 
may,  subject  to  the  limitations  laid  down  by  such  cases  as 
Derry  v.  Peek^  recover  damages  in  an  action  for  tl;e  deceit.* 
4.  He  may,  where  the  representation  is  a  term  in  the  contract, 
or  is  what  is  frequently  called  a  fraudulent  warranty,  ignore 
the  tort  and  sue  as  for  a  breach  of  warranty.*  To  these  may 
be  added  another:  5.  He  may,  in  an  action  brought  by  the 
seller  for  the  price,  recoup  his  damages  for  the  injury  sus- 
tained.* If  the  contract  is  executory,  he  may  refuse  perform- 
ance upon  the  ground  of  the  fraud  by  which  it  was  proqiired. 

§  941. Must  restore  article. —  If  the  buyer  would  re- 
scind or  recover  the  consideration  paid,  he  must  restore  the 
article  or  show  it  to  be  worthless.^  If  the  seller  had  no  title, 
return  to  him  need  not  be  made.*    The  other  remedies,  based 

1  Thus,  where  both  i)arties  are  in  a  ton  t.  Stewart  (1828),  8  Wend.  (N.  Y.) 

situation  to  form   an  independent  286,  20  Am.  Dec.  692;  Van  Epps  v. 

judgment,  an  assertioA  by  the  seller  Harrison  (1843),  5  Hill  (N.  Y.),  68,  40 

that  the   goods  were   sufficient  in  Am.  Dea  314,  and  valuable  not& 
quantity  to  last  for  a  certain  time       ^See  antet  %  914;  Perley  v.  Balch  . 

must  be  regarded  as  a  mere  expres-  (1839),  23  Pick.  (Mass.)  283,  84  Am. 

Bion.  of  his  opinion.    Brockhaus  t.  Dec  66;  Burton  v.  Stewart,  supra; 

Schilling,  62  Ma  App.  73.  Mason  v.  Wheeler,  2  N.  Y.  Misc.  623; 

s  See  ante,  %  907.  Havey  v.  Petrie,  100  Mich.  190,  69  N. 

^Anie,  %  839;  Ripley  v.  Case  (1889),  W.  R  187  (as  to  whether  the  buyer 

78  Mich.  126,  48  N.  W.  B.  1097, 18  Am.  is  bound  to  return  a  diseased  horse 

St  R  428.  which  it  was  unlawful  to  sell,  qucere) ; 

*See  ante,  §  875.  Ford  v.  Oliphant,  —  Tex.  Civ.  App, 

6  Trice  v.  Cockran  (1852),  8  Gratt  — ,  32  a  W.  R  437. 
(Va.)  442,  66  Am.  Dea  151.  8  Bliss   v.  Clark   (I860;,  16   Gray 

*  Peden  v.  Moore  (1881),  1  Stew.  &  (Mas&X  60. 
Port  (Ala.)  71,  21  Am.  Dea  649;  Buj> 
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upon  the  existence  or  affirmance  of  the  contract,  do  not,  of 
course,  require  a  restoration. 

§  942« Must  act  promptly. —  The  buyer  also,  if  he 

would  rescind,  must  act  promptly  and  consistently.^  If,  having 
knowledge  of  such  fraud  as  will  justify  repudiation,  he  affirms 
the  contract,  he  cannot  afterwards  rescind  on  discovering  that 
there  was  greater  or  other  fraud  than  that  of  which  he  was  at 
first  aware.* 

IV. 

Of  Fraud  upon  CREDiroRS. 

§  943.  In  general. —  The  element  of  fraud  may  likewise  be 
introduced  into  the  contract  of  sale  by  the  fact  that  the  sale  is 
made  for  the  purpose  of  defeating  the  claims  of  the  seller^s 
creditors.  This  is  not  the  place  for  any  extended  discussion  of 
the  law  of  fraudulent  conveyances,  which  belongs  to  the  sepa- 
rate treatises  upon  that  subject,  but  a  very  brief  survey  of  some 
of  the  more  important  aspects  of  the  field  seems  desirable,  and 
will  be  given. 

§  944.  The  statutory  proTisions. — The  current  rules  of  law- 
respecting  conveyances  in  fraud  of  creditors  are  commonly 
supposed  to  find  their  origin  in  the  statute  of  13th  £Iizabeth, 
chapter  5,  by  which  all  conveyances  by  debtors  made,  not 

1  See  antet  §  908.    Buyer  must  re-  94;  Hansen  v.  Baltimore^  eta  Ca,  86 

scindwithin  a  reasonable  time:  (three  Fed.  R  833;  Smith  y.  Estey  Organ 

months  too  long)  Houston  v.  Cook,  Ca,   100    Ga.  628,  28  a   K  R  393; 

153  Pa.  St  43,  25  AtL  R  622;  (four  Patent  Title  Ca  v.  Stratton,  89  Fed. 

and  one-half  months  too  long)  Gam-  R  174. 

ble  V.  Tripp,  99  CaL  223,  83  Paa  R  Whether  he  has,  by  acquiescing  in 

851;    (two    months    held    not    too  the  sale  after  the  discovery  of  the 

long)    Boles   v.    Merrill   (1899),    173  fraud,  elected  to  treat  the  property 

Mass.  491,  53  N.  K  R  894,  73  Aul  St  as  his  own,  is  a  question  for  the  jury. 

R  30a    See  also  Wilder  v.  Beede,  Fleming  v.  Hanley,  21  R  L  141,  42 

119  CaL  646,  51  Paa    R  1083;  Sny-  AtL  R  520;   National  Bank  of  Da- 

der  V.  Hegan,  —  Ky.   App.  — ,  40  kota  v.  Taylor,  5  a  Dak.  99,  58  N.  W. 

S.  W.  R  693;   Humbert  v.  Larson,  R  297. 

99  Iowa,  275,  68  N.  W.  R  703;  Welch  »  Campbell  v.  Fleming,  1  Ad.  &  R 

V.  Burdick,  101  Iowa,  70,  70  N.  W.  R  40. 
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honafide  and  for  value,  but  with  the  intent  to  hinder,  delay 
or  defraud  their  creditors,  were  declared  to  be  void  as  against 
such  creditors  and  them  only.  The  later  statute  of  27th  Eliza- 
beth, chapter  4,  extended  protection  to  subsequent  purchasers 
of  lands.  These  statutes,  although  probably  forming  part  of 
the  common  law  in  the  original  States,  have  inspired  legislation 
in  every  State  of  the  Union  which  not  only  incorporated  the 
form  or  substance  of  the  English  statutes,  but  has  also  in  many 
oases  gone  farther  and  expressly  declared  what  the  English 
acts  asserted  by  construction  only.  The  most  important  of 
these  additions  is  that  which  has  been  made  in  many  States, 
declaratory  of  the  intent, —  that  sales  of  goods  made  by  a  vendor 
having  them  in  his  possession  or  control,  and  assignments  of 
such  goods  by  way  of  security  or  upon  condition,  shall  be  pre- 
sumed to  be  fraudulent  as  against  creditors  or  subsequent  pur- 
chasers in  good  faith,  unless  accompanied  by  immediate  delivery 
and  followed  by  an  actual  and  continued  change  of  possession. 

§945. Declaratory  of  common-law  rule. —  In  relation 

to  these  statutes  of  Elizabeth,  it  is  to  be  noticed  that,  notwith- 
standing some  expressions  to  the  contrary,  the  acts  were  simply 
declaratory  of  the  common  law,  which,  without  the  statutes,  in 
the  language  of  Lord  Mansfield,  "  would  have  attained  every 
end  proposed  by  them."^ 

§946.  Transactions  voidable^  not  void. —  Again, 

though  the  language  of  the  statutes  is  that  the  conveyance  shall 
be  void,  it  is  clear  tha|  in  the  ordinary  case  it  is  no  more  than 
voidable^  at  the  option  and  by  the  action  of  the  defrauded 
party,  because,  as  will  be  seen,  until  he  moves  the  transaction 

1  In  Gadogan  t.  Kennett  (1776),  2       ^  '<  Void  "  in  these  statutes  is,  to 

Ck>wp.  432.  To  same  effect  (per  Kent,  carry  their  spirit  into  effect,  to  be 

Oh.) :  Sands  v.  Cod  wise  (1808),  4  Johns,  construed  as  *'  voidable."    Anderson 

(N.  T.)  59e,  4  Am.  Dec.  813;  Farr  v.  v.  Roberts,  18  Johna  515,  9  Am.  Dec. 

Sims  (1832).  Rich.  Eq.  Cas.  (S.  C.)  122,  235;  Kearney  v.  Vaughan,  50  Ma  284: 

24  Am.  Dec.  890;  Hudnal  v.  Wilder  Rappleye  v.  International  Bank,  93 

(1827),  4  McCtord  (S.  C),  294,  17  Am.  lU.  396;  Lyon  v.  Robbins,  46  III  276. 

Dec.    744;    Beck  with   v.    Burrough  But  see  Mason  v.  Vestal,  88  CaL  396, 

(1884),  14  R  L  366,  51  Am.  R  392.  22  Am.  St.  R  310,  26  Pac  R  2ia 
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stands,*  and  a  honajide  purchaser  from  the  transferee  acquires 
a  perfect  title.^  Neither  is  the  transaction  necessarily  void  in 
totOy  but  only  to  the  extent  to  which  the  defrauded  party  may 
see  fit  to  attack  it.* 

§  947.  Sales  to  defeat  creditors  nsnally  ralid  b^tween  the 
parties. — These  statutes  being  thus  designed  for  the  protec- 
tion of  creditors  only,  and  operating  to  render  the  sale  voidable 
at  their  election  and  not  absolutely  void  for  all  purposes,  it  fol- 
lows that  such  sales,  when  executed,  are  entirely  operative  as 
between  the  parties  themselves  and  their  personal  representa- 
tives, and  neither  party  will  be  permitted  to  escape  from  th& 
consequences  of  the  contract  by  the  fact  that  one  or  both  of 
them  intended  to  thereby  defeat  the  seller's  creditors.*  Where, 
however,  they  remain  wholly  or  in  part  executory,  the  rule  is 
not  so  clear.  Manv  of  the  cases  treat  even  the  executorv  con- 
tract  as  valid  and  enforceable  between  the  parties,  permitting, 
for  example,  the  enforcement  of  a  promissory  note  given  for 
the  purchase  price  or  the  direct  collection  of  the  purchase  price 
itself.*  Other  cases  treat  the  executory  contract  as  invalid,  and, 

1  SeepMt  §  047.  51  N.  W.  R.  1076.  53  N.  W.  R.  1045: 

aSee  anf6,  §  15a  Gross  v.  Gross,  94  V^is.  14^  68  N.  W. 

•  Kearney  V.  Vaughan,  «ttpra,  R  469;  Weather  bee  v.*  Cockrell,  44 

*  Hendricks  v.  Mount  (1820),  2  Kan.  380,  24  Pac.  R  417;  Hemdon  v. 
South.  (N.  J.)  788,  8  Am.  Dec.  628;  Reed,  82  Tex.  647,  18  S.  W.  R  665; 
Burgett  Y.  Burgett  (1824),  1  Ohio,  469,  Stephens  ▼.  Adair,  82  Tex.  214^  18  S. 
18  Am.  Dec.  684;  Mackie  v.  Cairns  W.  R  102. 

(1825),  5  Cow.  (N.  Y.)  547, 15  Am.  Dec.       *  Gary  v.  Jacobeon  (1877),  55  Miss. 

477;  Hudnal  v.  WOder  (1827),  4  Ho-  204,  80  Akl  R  514  [citing and  approv- 

Cord  (a  C),  294,  17  Am.  Dec.  744;  ing  Dyer  v.  Homer,  22  Pick.  253; 

McGee  v.  CampbeU  (1838),  7  Watts  Carpenter  v.  McClure,  39  Yt  9,  91 

(Pa.),  545,  32  Am.  Dea  783;  Nichols  Am.  Dea  370;  Telford  v.  Adams,  5 

V.  Patten  (1841),  18  Ma  281,  36  Am.  Watts,  429:  Harvey  v.  Vamey,  98 

Dea  713;  Britt  v.  Aylett  (1850),  11  Mas&  118;  Nichols  ▼.  Pfttten,  18  Me. 

Ark.  475,  52  Am.  Dea  282;  Jackson  231,36Am.Dea713;Moorev.Thomp- 

V.  Cleveland  (1866),  15  Mich.  94,  90  son,  6  Mo.  353;  Findley  v.  Cooley.  1 

Am.  Dea  266:  Lawton  v.  Gordon  Blackf.  262;  Springer  v.  Drc»cb,  33 

(1867),  34  CaL  86,  91  Am.  Dea  670;  Ind.  486,  2  Am.  R  356];  Clemens  v. 

Springer  v.  Drosch  (1870),  32  Ind.  486,  Clemens  (1871),  28  Wia  637,  9  Am.  R 

2  Am.  R  356:  Gilbert  v.  Stockman  520.    At  least  if  the  plaintiff  can 

(1892),  81  Wis.  602»  29  Am.  St  R  922.  make  out  his  prima  fade  case  witli- 
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by  refusing  aid  to  either  party,  leave  the  parties  in  the  situa- 
tion in  which  they  have  placed  themselves.^  In  other  words, 
"  the  law  will  not  aid  either  of  the  persons  committing  or  at- 
tempting the  fraud,  but  will  leave  them  where  they  have  put 
themselves,  without  relief.  If  the  contract  is  executory,  it  will 
not  be  enforced;  and  if  executed,  it  will  not  be  relieved  against. 
If  it  has  been  performed  in  part,  the  law  gives  it  eflfect  in  so 
far  as  it  is  executed,  and  holds  it  void  in  so  far  as  it  remains 
unexecuted."  *  The  weight  of  authority  is  with  the  latter  view. 

§  948.  .  This  rule,  however,  does  not,  it  is  said,  operate 

to  prevent  a  party,  who  has  transferred  his  property  with 
fraudulent  intent,  from  repenting  of  his  fraud  and  recovering 
his  property  from  his  transferee  to  whom  he  has  given  notice 
of  his  change  of  purpose.*  Neither  does  it  apply  where  there 
were  really  no  creditors  to  defeat,  but  only  a  pretended  claim 
fraudulently  set  up  by  the  transferee  for  the  very  purpose  of 

out  being  obUgied  to  show  the  fraud.  NeUis  v.  Clark,  20  Wend.  24;  a  a,  4 

Evans  v.  Dravo  (1854),  24  Pa.  St  62,  HiU,  424;  Johnson  v.  Morley,  Hill 

62  Am.  Dea  859;  Swan  v.  Scott,  11  &  Den.  29;  Niver  v.  Best,  10  Barb. 

Serg.  &  B.  (Pa.)  155;  Carpenter  v.  869;  Westfall  v.  Jones,  28  Barb.  9; 

McClure  (1866),  89  Vt  9,  91  Am.  Dec.  Briggs  v.  Merrill,  58  Barb;  889;  Goudy 

870;  Davis  v.  Mitohell,  84  Cal  81.  v.  Gebhart,  1  Ohio  St.  262;  Bradford 

iNorris  v,  Norris  (1840),  9  Dana  v.  Beyer,  17  Ohio  St.  888;  Harvin  v. 

<Ey.),  817,  86  Am.  Dea  188;  Powell  Weeks,  11  Rich.  L.  601;  Harrison  v. 

V.  Inman  (1862),  8  Jones  L.  (N.  C.)  436,  Bailey,  14  a  a  884;  Walker  v.  Mo- 

82  Am.  Dec  426i  [The  note  cites  the  Connico,  10  Terg.  228;  Willis  v.  Mor- 

f olio  wing  cases  as  to  the  same  effect:  ris,  68  Tex.  458,  51  Am.  R.  655;  Jones 

Ager  V.  Duncan,  50  CaL  825;  White  v.  Comer,  5  Leigh,  350;  Heath  v.  Van 

V.  Crew,  16(}a.4l6;  Miller  v.  Marokle,  (Dott,  9  Wi&  516.]  Heineman  v.  New- 

21  IlL  152;  Ryan  v.  Ryan,  97  IlL  88;  man  (1875),  55  Ga.  262, 21  Am.  R.  279; 

Welby  V.  Armstrong,  21  Ind.  489;  Springfield,  eta  Aas'n  v.  Roll  (1891), 

Brookover  v.  Hurst,  1  Met  (Ky.)  665;  187  IlL  205, 27  N.  R  R.  184, 81  Am.  St 

Walton  V.  Tusten,  49  Miss.  569;  Hamil-  R.  858;  Williams  v.  Clink  (1892),  90 

ton  V.  Scull,  25  Ma  165,  69  Am.  Dea  Mich.  297,  51  N.  W.  R  458,  80  Am.  St 

460;   Fenton  v.  Ham,  85  Ma  409;  R.  448;  Davis  v.  Sittig,  65  Tex.  497. 
Harwood  v.  Knapper,  50  Ma  456;       <Per  Morse,  C.  J.,  in  Williams  v. 

McCausland  v.  Ralston,  12  Nev.  195,  Clink,  supra. 

28  Am.  R.  781 ;  Demeritt  v.  Miles,  22       '  Carll  v.  Emery  (1888),  148  Mass.  82, 

N.  H.  528;  Eyre  v.  Eyre,  19  N.  J.  Eq.  12  Am.  St  R  515,  1  L.  R.  A.  618, 18 

42;  Church  y.  Muir,  83  N.  J.  L.  818;  N.  E.  R.  574 
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securing  a  conveyance  to  himself;*  nor  it  seems  where  the 
transferee  by  fraudulent  practices  has  secured  the  conveyance 
to  himself  of  additional  property  which  the  transferrer  did  not 
intend  to  include.^ 

§  949.  Basis  and  extent  of  creditor's  right  to  Interfere 
with  sales. —  The  whole  body  of  the  law  upon  the  subject  now 
in  hand  is  based  upon  the  theory  that  certain,  at  least,  of  a 
debtor's  property  may  be  made  available  by  his  creditors  for 
the  satisfaction  of  their  claims,  and  that  persons,  in  becoming 
his  creditors,  have  to  some  extent  relied  upon  his  real  or  ap- 
parent ownership  of  property  which  could  be  made  to  respond 
to  the  demands  thereby  created.  What  these  statutes  aim  to 
prevent,  therefore,  is  the  fraudulent  disappointment  of  this  ex- 
pectation —  the  disposition  by  the  debtor  of  his  property,  not 
honajide  and  for  value,  but  with  the  intent  to  hinder,  delay  or 
defraud  his  creditors  in  their  endeavors  to  apply  it  to  their 
demands. 

§  950.  .  A  disposition,  consequently,  not  made  with  this 

intent,  or  not  having  this  effect,  or  one  made  honajide  and  for 
value,  presents  no  such  objection;  and  if  the  disposition  be  of 
property  to  which  the  creditors  could  make  no  claim,  the  pur- 
pose or  effect  of  its  disposition  must  be  a  matter  with  which 
the  creditors  are  not  concerned.  The  debtor's  dealings  with 
his  exempt  property  can  therefore  not  be  in  fraud  of  creditors;  * 

1  In  such  a  case,  it  is  said,  the  par-  *  The  transfer  of  propertj  which 
ties  are  in  delicto  but  uot  in  pari  Is  exempt  from  execotion  cannot 
delicto.  Harper  v.  Harper  (1887),  85  be  fraudulent  as  against  creditors^ 
Ky.  160,  8  &  W.  R  5,  7  Am.  St  R  Union  Pac  Ry.  Ca  ▼.  Smersh  (1888), 
583;  Boyd  v.  De  la  Montagnie  (1878),  22  Neb.  751,  86  N.  W.  R.  139,  3  Am. 
73  N.  y.  498,  29  Akl  R  197;  Nichols  St  R  290;  Blair  v.  Smith  (1887),  114 
V.  McCarthy  (1885),  53  Ck)nn.  299,  23  Ind.  114^  15  N.  K  R  817,  5  Am.  St  R 
AtL  R  93,  55  Aul  R  105;  Kleeman  593;  Nance  v.  Nance  (1887),  84  Ala. 
V.  Peltzer  (1885),  17  Neb.  381, 22  N.  W,  375,  4  a  R  699,  5  Am.  St  R  878; 
R  793;  HoUiway  v.  Holliway  (1883),  Freehling  ▼.  Bresnahan  (1886),  61 
77  Ma  392;  Barnes  v.  Brown  (1875),  Mich.  540,  28  N.  W.  R  531, 1  Am.  St 
82  Mich.  146.  R  617;  EUiot  t.  Hall  (1892),  2  Idaho, 

2  Clemens  V.Clemens  (1871),  28  Wis.  1142,  31  Pac.  R  796,  35  Am.  St  R 
637,  9  Am.  R  520.  285,  18  I*  R  A.  686;  Pipkin  v.  Will- 
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and,  as  to  that  not  exempt,  creditors  can  have  reason  to  com- 
plain only  when  the  intention  and  effect  are  to  embarrass  or 
defeat  them.*  The  subjects  for  the  present  investigation  be- 
come, then,  1.  What  dispositions  are  contemplated ;  2.  How- 
shall  the  intent  be  determined;  and  3.  Who  are  the  creditors 
who  can  complain  of  them. 

§  951.  What  dispositions  are  obnoxious  to  the  statutes. — 
The  means  by  which  the  debtor  so  disposes  of  his  property  as 
to  hinder,  delay  or  defraud  his  creditors  is  immaterial.  The 
methods  of  fraud  are  infinite ;  its  results  are  uniform.  Secret 
conveyances,  transfers  in  trust,  judgments  fraudulently  con- 
fessed, fictitious  considerations,  are  but  a  few  of  the  more  com- 
mon devices;  those  with  which  the  present  investigation  is 
concerned  are  such  only  as  take  on  the  semblance  of  a  sale  of 
chattels.  And  of  these  it  is  necessary  here  to  take  cognizance 
only  of  those  which  are  the  result  of  the  voluntary  act  of  the 
seller;  for  it  is  said,  though  as  to  this  the  authorities  are  not 
entirely  agreed,  that  the  rules  and  statutes  now  under  consid- 
eration do  not  apply  to  forced  sales,  as,  for  example,  those 
made  upon  execution.*  So  where  the  sale  is  a  public  one, 
made,  for  example,  in  execution  of  a  deed  of  trust,  "  the  pub- 

iams  (1893),  57  Ark.  242,  21  a  W.  R.  Am.  Dea  253;  Miles   v.  Richards, 

433,  8^  Am.  St  R  241;  Sannoner  v.  Walk.  (Misa)  477,  12  Am.  Dec.  584; 

King  (1887),  49  Ark.  299,  5  a  W.  R.  Brock  v.  Rich,  76  Mich.  644,  43  N.  W. 

327,  4  Am.  St.  R  49;  Derby  v.  Wey-  R  580;  Wilbur  v.  Nichols,  61  Vt.  432, 

rich  (1879X  8  Nebw  174^  30  Am.  R  827;  18  AtL  R  154. 

Garhart  v.  Harshaw  (1878),  45  Wis.  But  there  must  be  actually,  and 

840,  80  AuL  R  752;  Pearson  v.  Quist,  not  merely  nominally,  enough.  Mar- 

79  Iowa,  54,  44  N.  W.  R  217.  mon  v.  Harwood,  124  111.  104,  7  Am. 

C(mtra:  Folsom  t.  Carli  (1861),  5  St  R  345, 16  N.  EL  R  236. 

Minn.  833,  80  Am.  Dec.  429.  2  See  Huebler  ▼.  Smith  (1892),  62 

Iff  the  debtor  retains  or  sabse-  Conn.  186,  25  Atl.  R  658,  36  Am.  St 

qaently  acqaires  ample  property  R  337;  Lilienthal  v.  Ballou,  125  Cal. 

to  satisfy  present  creditors,  and  has  188,  55  Paa  R  251;  Smith  v.  Oris- 

no  intention  to  defeat  future  ones,  man  (1879),  91  Pa.  St  428. 

an  open  conveyance  of  a  part  of  his  Contra:  Stimson  v.  Wrigley  (1881), 

property  will  not  be  fraud.    Brum-  86  N.  Y.  382;  Kuykendall  v.  McDon- 

baugh  V.  Richcreek,  127  Ind.  240,  26  aid  (1852),  15  Mo.  416,  57  Aul  Dea 

N.  E.  R  664,  22  Am.  St  R  649;  Usher  212. 
V.  Hazeltine,  5  GreenL  (Me.)  471,  17 
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licity  of  such  sale  ^  dispenses  with  the  necessity  of  an  actual 
delivery  of  the  possession."  ^ 

§  953.  Bona  fide  conyeyanceR  for  yalne  cannot  be  im- 
peached.—  As  has  been  seen,^  the  original  statutes  (speaking 
not  yet  of  the  statutes  relating  to  retention  of  possession)  ex- 
empt from  their  operation  sales  made  to  one  who  purchases  in 
good  faith  and  for  a  valuable  consideration,  even  though  the 
seller  intended  thereby  to  defraud  his  creditors.  But  to  en- 
title such  a  purchaser  to  protection  both  elements  must  be  pres- 
ent: i.  e.j  he  must  purchase  not  only  in  good  faith  but  also  for 
a  valuable  consideration.'  And  where  the  consideration  re- 
mains unpaid,  in  whole  or  in  part,  at  the  time  of  the  sale,  the 
purchaser  can  be  protected  only  to  the  extent  to  which  he 
has  subsequently  paid  it  before  receiving  notice  of  the  fraud.* 
Three  things,  therefore,  are  necessary,  and  if  present  will  suf- 

1  Clark  V.  Cox  (1893),  118  Ma  652,  Tex.  597, 14  a  W.  R  700,  22  Am.  St 

24  a  W.  R  221.  R  77, 11  L.  R  A.  628  (citing  to  same 

*See  ante,  §  944  point,  Dougherty  v.  Cooper,  77  Ma 

>  Neither  good  faith  nor  valnable  528;  Arnholt  v.  Hartwig.  73  Ma  485; 

consideration  will   alone   snfliee;  Dixon  v.  Hill,  5  Mich.  404;  Bush  ▼. 

both  must  concur.  Davis  ▼.  Schwartz  Collins,  85  Kan.  535, 11  Paa  R  425); 

(1894),  155  U.  a  631;  Renninger  v.  Beidler  v.  Crane  (1890),  135  IIL  93,  25 

Spatz,  128  Pa.  St  524, 18  AtL  R  405,  N.  E.  R  655,  25  Am.  St  R  349  (citing 

15  Am.  St  R  692;  Tuteur  v.  Chase,  Phelps  V.  Curts,  80  UL  109;  Lobstein 

66  Miss.  476,  6  a  R  241,  4  L.  R  A  832,  v.  Lehn,  120  HL  549,12  N.  E.  R  68); 

14  Am.  St  R  577;  Bull  v.  Bray,  87  Arnholt  v.  Hartwig,   73   Ma    485: 

CaL  286,  26  Paa  R  873, 13  L.  R  A  Schloss  v.  Feltus,  96  Mich.  619,  55  N. 

576;  Lyons  v.  Leahy,  15  Oreg.  8,  13  W.  R  1010;  Hedrick  v.  Strauss,  43 

Paa  R  643,  3  Am.  St  R  133;  Castro  Neb.  485,  60  N.  W.  R  92a 
V.  Biles,  23  Tex.  479, 73  Am.  Dea  277;        Purchaser  who  pays  part  in  cash 

Worlandv.Kimberlin,6RMon.(Ky.)  and  gives  his  note  for  the  balance 

608,   44   Am.  Dea  785;    Shelley  v.  can  be  protected,  as  to  the  balance 

Boothe,  73  Ma  74,  39  Am.  R  481;  represented  by  such  note  only  when 

Wood  v.  Chambers,  20  Tex.  247,  70  the  note  is  negotiable,  and  he  must 

Am.  Dea  382;  Beidler  v.  Crane,  135  show  that  it  was  sa    Tillman  v.  Hel- 

IlL  92,  25  N.  E.  R  655,  25  Am.  St  R  ler,  supra.    Negotiable  note  may  be 

349;  Rogers  v.  Evans,  3  Ind.  574,  56  regarded  as  payment  (Beurman  v. 

Am.  Dea  537.  Van  Buren,  44  Mich.  496,  7  N.  W.  R 

^Pnrchaserwill  be  protected  only  67),  but  not  a  non-negotiable  one. 

to  extent  of  payments  before  no-  Dixon  v.  Hill,  5  Mich.  404 
tlce.    Tillman  y.  Heller  (1890),  78 
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fioe,  to  sustain  the  purchase  as  against  the  seller's  creditors : 
1.  The  purchaser  must  purchase  in  good  faith.  2.  There  must 
be  a  valuable  consideration ;  and  3.  That  consideration  must 
actually  have  been  paid  without  notice  of  the  seller's  fraud.^ 

§  953. Fraud  of  seller  alone  not  enough. —  The  seller's 

fraud  alone  is  not  therefore  of  itself  enough  to  defeat  the  title 
of  the  purchaser  for  value.  To  accomplish  that  result,  the  pur- 
chaser must,  to  some  extent  at  least,  have  known  of  or  partici- 
pated in  the  intention  of  the  seller.  How  direct  and  full  the 
purchaser's  knowledge  must  be  is  a  question  upon  which  the 
authorities  do  not  agree.  The  court  in  Massachusetts  has  re- 
quired not  only  knowledge  of  the  seller's  fraud,  but  participa- 
tion in  it.'  In  New  York,'  Connecticut,*  Missouri,*  Oregon,' 
and  perhaps  other  States,^  actual  knowledge  by  the  buyer  must 

iTiUman  v.  Heller,  78  Tex.  597, 14  118,  45  Am.  R  178;  Steams  v.  Gage, 

a  V7.  R  700, 11  U  R  A.  638,  23  Am.  79  N.  Y.  103;  Bush  v.  Roberts  (1888), 

St.  R  77;  Gaibreath  v.  Cook.  80  Ark.  Ill  N.  Y.  278,  7  Am.  St.  R  741, 18  N. 

417;  Smith  v,  Selz,  114  Ind.  229, 16  R  R  732. 

N.  E.  R  524;  Amholt  v.  Hartwig,  73  *  Knower  v.  Cadden  Clothing  Co. 

Ma  485;  Stone  v.  Spencer,  77  Mo.  356;  (1889),  57  Conn.  202. 17  Atl.  R  580. 

Paul  V.  Baugh,  85  Va.  955,  9  a  E.  R  »  «  The  knowledge  of  facts  which, 

329;  Beasley  v.  Bray,  98  N.  C.  266,  3  if  investigated   and   followed   out, 

a  E.  R.  497;  Hedman  v.  Anderson,  6  would  lead   to   knowledge   of   the 

Neb.  892;  Beidler  v.  Crane,  135  111.  fraud,  is  not  deemed  sufficient  under 

92,  25  Am.  St  R  349,  25  N.  E.  R  655.  the  decisions  of  this  court"   State  v. 

"The  consideration  must  in  aU  Mason  (1892),  112  Ma  374,  20  a  W.  R 

cases,  be  actually  passed  before  no-  629,  34  Am.  St  R  390;  Van  Raalte  v. 

tice.    Unless  payment  has  been  act-  Harrington  (1890),  101  Ma  602, 20  Am. 

ually  made  in  some  shape,  the  au-  St  R  626, 11  L.  R  A.  424,  14  S.  W.  R 

thorities  are  quite   clear  that  the  710.    Compare  Connecticut  Mut  L. 

purchase  wm  not  be  upheld."   Dixon  Ins.  Ca  v.  Smith  (1893),  117  Ma  261, 

T.  Hill,  5  Mich.  404.    Same:  Amholt  38  Am.  St  R  656,  22  S.  W.  R  62a 

v.  Hartwig,  78  Ma  485.  See  also  Riley  v.  Yaughan,  116  Ma 

2  Foster  v.  HaU  (1831),  12  Pick.  89,  169,  22  a  W.  R  707. 

22  Am.  Dea  400;  Rioker  v.  Ham,  14  «  Lyons  v.  Leahy  (1887),  15  Greg.  8, 

Mass.  137;  HiU  v.  Ahern,  135  Mass.  13  Paa  R  643,  8  Am.  St  R  133; 

158;  Bristol  Savings  Bank  v.  Keavy,  Coolidge  v.  Heneky,  11  Greg.  327,  8 

128  Mass.  29a  Pac.  R  281. 

Participation  seems  also  to  be  re-  ^  The  same  rule  prevails  in  New 

quired  in  Kentucky.  Brown  v.  Foree  Hampshire.      Seavy     y.    Dearborn 

(1847)^  7  B.  Mon.  357,  46  Am.  Dea  519.  (1849),  19  N.  H.  351. 

» Parker  v.  Conner  (1883),  98  N.  Y. 

809 


§  953.]                  LAW  OF  SALE.  [bOOK  IH. 

be  shown.    The  majority  of  the  courts,  however,  do  not  go  so 

far,^  and  the  rule  sustained  by  the  great  weight  of  the  author- 
ities is  that  neither  participation  nor  actual  knowledge  is  re- 
quired, but  that  notice  of  facts  sufficient  to  put  a  prudent  man 

iln   Michigan   it  is   held  "that  The  same  rale  prevails  in  Iowa: 

knowledge  of  facts  sufficient  to  put  Wiliiaoison  v.  Wachenheim  (1882), 

an  ordinarily  prudent  man  on  in-  58  Iowa,  277,  12  N.  W.  R  302;  Jones 

quiry  is  all  that  is  required,  and  that  v.  Hetherington  (1877),  45  Iowa,  681; 

participation  in  the  fraud  is  not  neo-  Lyons  v.  Hamilton,  69  Iowa,  47,  28 

essary."    Bedford  v.  Penny,  58  Mich.  N.  W.  R.  429;  Spaulding  v.  Adams* 

424.  25  N.  W.  R  381;  Hough  v.  Dick-  63  Iowa,  437, 19  N.  W.  R  841. 

inson,  58  Mich.  89,  24  N.  W.  R  809;  In  Nebraska:  Bollman  v.  Lucas 

Eureka  Iron  Works  v.  Bresnahan,  66  (1888),  22  Neb.  796.  36  N.  W.  R  465; 

Mich.  489,  83  N.  W.  R  834    See  also  Temple  v.  Smith  (1882),  13  Neh.  513, 

Treusch  v.  Ottenburg,  4  C.  a  A.  629,  14  N.  W.  R  527.    See  also  Brittain  v. 

54  Fed.  R  867.  Crowthers,  4  C,  a  A  341,  54  Fed.  R 

In   Texas,  "knowledge   of  facts  295. 

sufficient  to  excite  the  suspicions  of  In   Kansas:   GoUober   ▼.   Martin 

a  prudent  man  and  to  put  him  upon  (1885),  33  Kan.  252,  6  Pac.  R  267. 

inquiry  is   sufficient"     Moseby   ▼.  In  Minnesota:  Holcombe  v.  Elhr- 

Gainer,  10  Tex.  393;  Edrington  v.  manntraut  (1891).46  Minn.  397.  49  N. 

Rogers^  15  id.  188;  Mills  v.  Howeth,  W.  R  191;  Man  waring  v.  O'Brien,  75 

19  Tex.  257,  70  Am.  Dec.  331.  Minn.  542,  78  N.  W.  R  1. 

In   Mississippi,    knowledge,  *'6r,  In  Maryland  :Biddinger  v.  Wiland 

what  is  the  same  thing,  notice  of  such  (1887),  67  Md.  359, 10  Atl  R  202;  Hig- 

facts  or  circumstances  as  would  lead  gins  v.  Lodge  (1887),  68  Md.  229,  6 

a  reasonable  man  to  the  conclusion  Am.  St.  R  437, 11  AtL  R  846. 

that  fraud  in  fact  existed  or  was  in-  In  California:  Godfrey  ▼.  Miller 

tended."    Tuteur  v.  Chase  (1889),  66  (1889),  80  CaL  420,  22  Paa  R  29a 

Miss.  476,  6  a  R  241,  14  Am.  St  R  In  Wisconsin :    Hooser   v.   Hunt 

577,  4  L.  R  A  832.  (1886),  65  Wia  71,  26  N.  W.  R  442w 

In   New  Jersey,  '* circumstances  In   Nevada:   Greenwell   v.  Nash 

...    of   such  a  character  as  to  (1878),  18  Nev.  286. 

awaken  his  suspicion  and  put  him  In  Arkansas :  Dyer  y.  Taylor  (1887), 

upon  inquiry  "  will  charge  a  mort-  50  Ark.  314,  7  S.  W.  R  258. 

gagee    with  knowledge.    Moore   v.  In  Virginia:  Hickman  v.  Trout. 

Williamson  (1888),  44  N.  J.  Eq.  496,  83  Va.  478,  3  S.  E.  R  131;  Batchelder 

15  AtL  R  587,  1  L.  R  A.  336;  De  Witt  v.  White,  80  Va.  lOa 

V.  Van  Sickle,  29  N.  J.  Eq.  209.  In  Georgia:  Smith  v.  Wellborn, 

In  Alabama,  knowledge,  or  notice  75  Ga.  799;  Phillips  v.  Adair,  59  Ga. 

of  such  facts  as  would  put  a  reason-  370. 

able  man  upon  inquiry,  is  sufficient  In  Indiana:  Sanders  v.  Muegge 

Smith  V.  Collins  ( 1891),  94  Ala.  394^  10  (1883),  91  Ind.  214. 

S.  R  334;  Stix  y.  Keith (1888 j, 85  Ala.  In  Illinois:  Mathison  ▼.  Presoott 

465,  5  a  R  184  (1877),  86  UL  49a 
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upon  an  inquiry  which  would  have  disclosed  the  truth  will  pre- 
vent the  purchaser  from  becoming  a  honafide  purchaser  within 
the  statute.^ 

§  954.  Inadequacy  of  consideration. —  "  Adequacy  " 

of  consideration  is  not  usually  indispensable  to  make  it  "  valu- 
able," and  this  rule  is  applicable  here;  but  at  the  same  time  it 
is  unquestionable  that  an  inadequate  consideration  may  raise 
a  presumption  of  bad  faith  on  the  part  of  the  buyer,  which 
will  grow  in  conclusiveness  as  the  inadequacy  appears  more 
and  more  gross.* 

In  Pennsylvania:   Dean  t.  Con-  ance  the  property  against  the  price 

neUy  (1847),  6  Barr,  238.  as  to  leave  no  room  for  the  ordinary 

In  South  Dakota:  Sliauerv.  Alter-  differences  of  opinion  as  to  values, 

ton,  151  XJ.  S.  607.  yet  when  the  jury  can  see  that  the 

In  England,  the  same  rale  is  ap-  disparity  amounts  to  a  gross  inade- 

plied  under  the  statute.    National  quacy  their  verdict  shoiild  be  against 

Bank  t.  Morris,  [1892]  17  App.  Cas.  the  transaction."    Mobile  Sav.  Bank 

287.  V.  McDonnell  (1889),  89  Ala.  434,  8 

1  The  existence  of  the  facts  and  a  R.  137, 18  Am.  St  R.  137, 9  L.  R.  A. 
their  suffioiency  to  constitute  notice  645.  The  question  here  is  different 
or  knowledge  are  usually  questions  from  the  case  in  which  the  grantor 
to  be  determined  by  the  jury,  and  a  seeks  to  set  aside  a  conveyance  for 
wide  range  of  evidence  is  ordinarily  inadequacy.  Here  "  inadequacy  of 
admissible.  Lyons  v.  Leahy,  15  Oreg.  price,  when  unreasonable,  is  evi- 
8,  13  Faa  B.  643,  3  Am.  St  R.  138;  dence  of  a  secret  trust  and  it  is 
Hough  V.  Dickinson,  58  Mich.  89,  24  prima  faeie  evidence  that  a  convey- 
N.  W.  R.  809;  Tuteur  v.  Chase,  66  ance  is  not  bona  fide,  if  it  is  accom- 
Miss.  476,  6  a  R.  241, 14  Am.  St  R.  panied  with  any  trust"  Kuykendall 
577,  4  L.  R.  A.  832;  Judson  v.  Lyford,  v.  McDonald  (1852),  15  Ma  416,  57 
84  GaL  505,  24  Paa  R.  286;  Helms  v.  Am.  Dec.  212.  <' There  is  no  doubt 
Green,  105  N.  G.  251,  11  a  E.  R.  470,  that  inadequacy  of  price  in  the  sale 
18  Am.  St  R.  893;  Heaton  v.  Nelson,  of  property  by  an  insolvent  debtor 
74  Mich.  190,  41  N.  W.  R.  895;  Nichols  is  a  badge  of  fraud;  but  it  is  not  re- 
V.  Nichols,  61  Vt  426, 18  Atl.  R.  153;  garded  as  sufficient  alone  to  raise  a 
Van  Raalte  v.  Harrington,  101  Ma  legal  inference  of  fraud,  unless  so 
602,  14  a  W.  R.  710,  20  Aul  St  R.  grossly  so  as  to  <  strike  the  under- 
626, 14  L.  R  A.  424;  State  v.  Mason,  standing  at  once  with  the  con  vie* 
112  Ma  374,  20  a  W.  R.  629;  Boyle  tion  that  such  a  sale  never  could 
V.  Maroney,  73  Iowa,  70,  35  N.  W.  R  have  been  made  in  good  faith.' " 
145,  5  Am.  St  R  657.  State  v.  Mason,  112  Md.  374,  20  a  W. 

2  In  Alabama  it  is  said  that  '<  while  R  629,  34  Am.  St  R  390.  The  in- 
'the  law  will  not  weigh  considerations  adequacy  was  held  to  be  so  strik- 
in  diamond  scales,*  nor  so  closely  bal-  ingly  great  in  Connecticut  Mut  Jm 
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§  955. Considerations  other  than  pecuniary. —  Tho 

consideration  need  not  be  a  pecaniarj  one.  It  may  be  any- 
thing which  the  law  in  other  cases  regards  as  valuable.^  Sat- 
isfaction or  security  of  a  debt  owing  by  the  seller  to  the  buyer 
will  suffice,  and  the  latter  may  thus  lawfully  secure  a  honajlds 

In&  Ca  V.  Smith,  117  Ma  261, 88  Am.  622;  40  Am.  R.  617;  Dagan  ▼.  Gittings, 

St  R  656,  22  &  W.  R  62a  8  GiU  (Md.),  138,  48  Am.  Dea  806]: 

The  price  paid  may  be  so  entirely  National  Eixch.  Bank  ▼.  Watson,  13 

inadequate  as  to  put  a  pmdent  man  R  L  91, 40  Am.  R  628>  n. 

on  his  gnard.    Weber  ▼.  Bothchild  Consideration  of  fntore  support  of 

(1887),  15  Oreg.  885, 15  Paa  R  650,  8  grantor  is  not  one  wbich  will  sns* 

Am.  St  R  162.  tain  the  consequence  as  against  cred- 

And  while  mere  inadequacy  may  iters,  at  least  unless  he  retains  soffi- 

not  prove  fraud,  it  is  clear  that  if  cient  property  to  pay  his   present 

gross  it  may  do  so,  and  in  any  event  debta     Johnston  v.  Harvy,  2  Pen. 

it  is  a  proper  matter  for  consideration  &  W.  (Fa.)  82^  21  Am.  Dea  426;  Sid- 

by  the  jury.    Kempner  ▼.  Ohurchill,  ensparker  v.   Sidensparker,  62  M& 

8  WalL  (U.  a)  862;  Jaeger  ▼.  Kelley,  481,  83  Am.  Dea  627;  Woodall   v. 

62  N.  Y.  274;  Emonds  ▼.Termehr,60  Kelly,  85  Ala.  868,  5  a  R  164  7  Am. 

Iowa,  92, 14  N.  W.  R  197;  Shelton  ▼.  St  R  57;  Harting  v.  Jockers.  186  DL 

Church,  88  Ck>nn.  416;  McFadden  ▼.  627,  27  N.  EL  R  188,  29  Am.  St  R 

Mitchell,  54  C^aL  628;   Newman  v.  841;  Davidson  v.  Burke,  143  DL  189, 

Kirk,  45  N.  J.  Eq.  677, 18  Atl  R  224;  82  N.  K  R  514  86  Am.  St  R  367. 

Smith  V.  Boyer,  29  Neb.  76,  45  N.  W.  Conveyance  by  insolvent  father  to 

R  265,  26  ^m.  St  R  873;  Phllbrick  son  in  consideration  of  wages  of  son 

T.  0'0>nnor.  15  Ore^^  16, 8  Am.  St  earned  while  unemancipated,  and  re- 

R  139,  18  Paa  R  612;   Weber  v.  ceived  by  father,  is   not  valid  as 

Bothchild,  15  Oreg.  885^  15  Paa  R  against  father's  creditora    Halliday 

650,  8  Am.  St  R  162.  t.  Miller,  29  W.  V&  424^  6  Am.  St  R 

I  Thus  a  conveyance  in  considera-  658. 

tioQ  of  marriage  is  a  valuable  one,  But  a  conveyance  of  land  made  in 

which  will  sustain  it  as  against  cred-  pursuance  of  a  parol  trust  —  a  prom- 

itors  (marriage  portion  to  grantor's  ise  to  the  devisor  through  whose  will 

daughter).    Cohen  v.  Knox  (1891),'  90  it  was  received  —  was  upheld  against 

CaL  266,  27  Paa  R  215, 18  L.  R  A.  creditors  in  Carver  v.  Todd,  48  N.  J. 

711  [citing  Magniac  v.  Thompson,  32  Eq.  102,  21  AtL  R  948,  27  Anu  St  R 

U.  a  (7  Pet)  348,  8  Ia  edL  709;  Pre  wit  466;  and  so  was  a  conveyance  made 

V.  Wilson,  103  U.  a  22,  26  L.  ed.  360;  to  perfect  a  parol  gift,  made  by  a 

Wood  V.  Jackson,  8  Wend.  (N.  Y.)  9,  father  then  solvent  but  now  insolv- 

22  Am.  Dea  603;  Herring  v.  Wick-  ent,  to  a  son  who  had  made  perma- 

ham,  29  Gratt  (Va)  628,  26  Am.  R  nent  improvementa    Dozier  v.  Mat- 

405;    Huston  v.  Cantril,  11    Leigh  son,  94  Ma  82a  7  a  W.  R  268,  4  Am. 

(Va.),  136;  Sterry  v.  Arden,  1  Johna  St  R  388;  Willis  v.  Mclntyre,  70 

(N.  Y.)  Ch.  261;  Brown  v.  Carter,  5  Tex.  34»  8  Am.  St  R  574»  7  a  W.  R 

Vea  Jr.  862;  Otis  v.  Spencer,  102  IlL  694. 
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debt  even  though  the  process  exhausts  the  seller^s  property, 
leaving  nothing  for  his  other  creditors.^ 

§  956.  Conveyance  subject  to  secret  Hen  or  trust. — Lack- 
ing in  the  essential  elements  which  alone  sustain  the  convey- 

1  The  transfer  by  a  debtor  of  prop-  Kinney,  98  Tenn.  428, 25  a  W.  R  100; 

ertj,  at  a  fair  iraliiation,  in  pay-  Matthews  v.  Reinhardt,  43  HI.  App^ 

ment  of  an  honest  debt  is,  in  the  169. 

absence  of  a  statute  making  it  so,  Principal  debtor  may  transfer  prop- 
no  fraud  upon  other  creditors,  even  erty  to  indemnify  a  surety  who  as- 
though  the  debtor  is  insoivent  and  sumes  the  debt  Frees  v.  Baker,  81 
such  conveyance  wiU  prevent  other  Tex.  216, 13  L.  R  A.  840, 16  a  W.  R 
creditors  from  getting  their  pay,  as  900;  PoUook  v.  Jones,  96  Ala.  492, 11 
both  grantor  and  grantee  knew  or  &  R  529. 

must  have  known.  Covanhovan  v.  The  same  rule  applies  to  a  mort- 
Hajjn  (1858),  21  Pa.  St  495,  60  Am.  gage  by  a  debtor,  though  insolvent, 
Dea  57  [Summer's  Appeal,  16  Pa.  St  to  secure  one  debtor  for  bona  fide 
169,  and  Ashmead  v.  Hean,  13  id.  584,  debt,  in  the  absence  of  a  statute  for- 
being  overruled];  Crawford  V.  Ejrk-  bidding  such  preferencea  Warner 
sey  (1876),  55  Ala.  282,  28  Am.  R  704;  v.  Littlefield  (1891),  89  Mich.  829,  50 
Roswald  V.  Hobbie  (1887),  85  Ala.  73,  N.  W.  R  721;  Sheldon  v.  Mann  (1891), 
4  a  R  177, 7  Am  St  R  28;  Bamberger  85  Mich.  265,  48  N.  W.  R  578;  First 
V.  Schoolfield  (Ala.),  160  U.  a  149, 16  National  Bank  v.  Ridenour  (1891),  46 
a  Ct  R  225,  40  L.  ed.  874;  Pollock  v.  Kan.  718,  27  Pac  R  150,  26  Am.  R 
Meyer  (1892),  96  Ala.  172, 11  a  R  885;  167;  McFadden  v.  Ross,  126  Ind.  341, 
Dawson  v.  Flash  (1898).  97  Ala.  689, 12  26  N.  E.  R  78;  Turner  v.  Iowa  Nat 
a  R  67;  PoweU  v.  Kelly  (1888),  82  Bank,  2  Wash.  192,  26  Pftc  R  256. 
QsL  1,  8  Lb  R  A.  189,  9  a  K  R  278;  And  so  where  there  is  a  conveyance 
Citizens'  Bank  v.  Williams  (1891),  128  of  property  in  payment  of  a  valid 
N.  Y.  77,28  N.  K  R  88,  26  Am.  St  R  debt,  though  there  is  an  agreement 
454;  Shelley  v.  Boothe  (1880),  78  Ma  to  reconvey  upon  payment  of  that 
74^  89  Am.  R  481;  Christian  v.  Qreen-  debt  Carey  Lumber  Ca  v.  Cain,  70 
wood  (1861),  28  Ark.  258, 79  Am.  Dec.  Miss.  628,  18  a  R  239. 
104;  York  County  Bank  v.  Carter  It  may  be  otherwise  if  the  value 
(1861),  38  Pa.  St  446, 80  Am.  Dec.  494;  of  the  property  is  greatly  in  excess 
Hauser  v.  Beaty  (1892),  93  Mich.  499,  of  the  debt  Thompson  v.  Richard- 
53  N.  W.  R  628;  ErdaU  v.  Atwood,  son  Drug  Ca,  83  Neb.  714^  29  Am.  St 
79  Wis.  1;  Weaver  v.  Nugent,  72  Tex.  R  505,  50  N.  W.  R  94a 
272, 10  a  W.  R  458, 13  Am.  St  R  792;  Statutes  forbidding  preferences 
Elwood  V.  May,  24  Neb.  875, 38  N.  W.  by  insolvent  debtors.  —  It  is,  of 
R  798;  Smith  v.  Boyer,  29  Neb.  76,  course,  competent  by  statute  to  for- 
45  N.  W.  R  265,  26  Am  St  R  378;  bid  certain  preferences  to  be  made 
Bailey  v.  Kennedy,  2  DeL  Ch.  12,  29  by  insolvent  debtors;  but  this  is  a 
Am.  Dea  851;  Schram  v.  Taylor,  51  subject  foreign  to  the  present  con- 
Kan.  547,  83  Paa  R  315;  Nelson  v.  sideration.     But,  for   example,  see 
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ances  considered  in  the  last  section,  tboagh  they  may  resemble 
them  in  form,  are  conveyances  made  by  a  debtor,  apparently 
actnal,  bnt  really  subject  to  a  secret  lien,  charge  or  trust  in 
favor  of  the  grantor.  Snch  conveyances  cannot  avail  as  against 
the  debtor's  creditors.^  Knowledge  or  participation  by  the 
grantee  in  the  grantor's  purpose,  though  usual,  is  not  indispen- 
sable to  the  invalidity  of  the  transfer.* 

§  967.  Voluntary  conveyances. —  The  form  of  transfer,  how- 
ever, which  is  most  frequently  assailed  by  creditors  is  that 
which  the  law  terms  a  "  voluntary  conveyance."  By  the  term 
"  voluntary  "  as  here  used  is  not  meant  such  a  conveyance  only 
as  is  without  any  consideration  whatever,  but  any  conveyance 
which  is  not  supported  by  an  actual,  legal  consideration  bear- 
ing some  fair  proportion  to  the  value  of  the  property  trans- 
ferred.' The  law,  of  course,  in  many  cases  permits  a  man  to 
dispose  of  his  property  for  an  inadequate  consideration,  or  even 
without  any  consideration  at  all ;  but  he  cannot  do  this  at  the 

Wolf  V.  McGugin,  37  W.  Va.  552, 16  untarj  as  to  the  residue.    Thus  in 

a  £.  B.  797;  Thompson  v.  Johnson,  Snyder  v.  Partridge,  188  lU.  173,  29 

55  Minn.  515,  57  N.  W.  R.  22a  N.  E.  R  851,  82  Am.  St  R  130,  it  is 

^Ladd  V.  Wigg^in,  85  N.  H.  421,  69  said:  "  Where  the  consideration  paid 

AuL  Dec.  551;  Winkley  v.  Hill,  9  is  small  in  comparison  with  the  real 

N.  H.  31, 31  Am.  Dea  215;  McCulloch  value  of  the  property,  and  where  the 

T.  Hutchinson,  7  Watts  (Pa.),  434,  82  circumstances  of  the  case  are  ex- 

AuL  Dea  776;  Chenery  v.  Palmer,  6  tremely  unfavorable  to  the  fairness 

CaL  119, 65  Am.  Dec.  493;  Mackason's  of  the  transaction,  though  not  sufiS* 

Appeal,  42  Pa.  St.  330,  82  Aul  Dec.  cient  to  establish  absolute  fraud,  the 

517.  conveyance  will  be  regarded  as  a 

2  Lyons  v.  Leahy,  15  Oreg.  8,  8  Am.  voluntary  one  to  the  extent  of  the 

St  R.  133, 13  Paa  R  643.  difference  between  the  actual  con- 

>  A  voluntary  conveyance,  in  this  sideration  and  the  real  value  of  the 
connection,  is  one  not  made  for  a  property,  and  to  that  extent  will  be 
valuable  consideration  —  a  question  treated  as  fraudulent  and  void  as  to 
already  discussed  in  section  952L  A  existing  creditora  Boyd  v.  Dunlap. 
conveyance  may  be  deemed  volun-  1  Johna  (N.  Y.)  Ch.  478;  Keeder  v. 
tary  as  to  creditors  when  it  is  upon  Murphy,  43  Iowa,  413;  Worthington 
such  a  consideration  as  will  sustain  v.  Bullitt,  6  Md.  172;  Strong  v.  Law- 
it  between  the  parties.  If  a  valuable  rence,  58  Iowa,  55,  12  N.  W.  R  74; 
consideration  exists  in  part  only,  the  Norton  v.  Norton,  5  Gush.  (Mass.)  524; 
conveyance  can  be  treated  as  valid.  Church  v.  Chapin,  35  Vt  228;  Robin- 
if  at  eJl,  only  to  that  extent,  and  vol-  son  v.  Stewart,  10  N.  T.  189." 
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expense  of  his  creditors.  He  must  be  just  before  he  is  gener- 
ous. He  may  therefore  give  away  part  of  his  property  if  he 
retains  ample  for  the  actual  satisfaction  of  his  debts,  but  he  will 
not  be  permitted  to  dispose  of  his  property  without  some  fair 
consideration  if  he  is  insolvent,  or  if  such  a  disposition  will 
leave  him  so.^ 

§  958.  Intention  of  parties. —  The  grantee's  intention 

in  such  cases  is  immaterial.  As  he  parts  with  no  consideration 

of  value  he  is  entitled  to  no  protection  as  against  creditors.^ 

Neither  is  the  grantor's  actual  intention  conclusive.     If  he 

really  intends  to  defraud,  the  case  of  course  is  clear;  but  even 

though  his  intention  was  not  fraudulent  the  conveyance  must 

be  deemed  invalid  if  its  effect  is  to  hinder,  delay  or  defeat 

creditors.* 

t 

§  959. Belations  of  parties. —  The  relations  of  the  par- 
ties are  material,  though  not  conclusive.  The  law  permits  and 
encourages  a  man  to  make  fair  and  reasonable  provisions  for 
the  support  of  his  wife  and  family,*  and  it  will  doubtless  look 
upon  such  transactions  with  a  more  lenient  eye  than  upon  con- 
veyances to  a  mere  stranger;  but  even  as  to.these  more  favored 
transfers  it  is  settled  that  they  can  only  be  sustained  if  they  are 
reasonable  in  amount  and  made  at  a  time  when  they  will  not 
interfere  with  the  claims  of  existing  creditors.* 

1  The  amount  retained  must  be  8uf-  Dec.  271;  Marm6n  t.  Harwood,  124 

ficient  to  actually  satisfy,  if  pros-  HL  1H  16  N.  K  R.  236,  7  Am.  St.  R. 

ecuted  within  a  reasonable  time,  the  845;  Lyons  v.  Leahy,  15  Oreg.  8,  8 

existing  indebtedness  of  the  seUer.  Am.  St  R  133, 13  Paa  R.  648. 

A  mere  theoretical  or  probable  suffi-  '  Harmon  y.  Harwood,  supra, 

ciency  wiU  not  do,  nor  will  the  ab-  ^  See  Lloyd  v.  Fulton,  91  U.  S.  479. 

sence  of  a  wrongful  motive  relieve  *  Voluntary  conveyance  to  wife  or 

the  case  of  its  constructively  f raudu-  child  is  fraudulent  as  to  existing 

lent  effect.  Marmon  v.  Harwood,  124  creditors,  if  made  when  the  donor  is 

UL  104^  16  N.  K  R.  236,  7  Am.  St  R.  in    embarrassed   financial    circum- 

845;  Driggs  v.  Norwood,  50  Ark.  42,  stances,  even  though  he  retains  e&- 

6  a  W.  R  823,  7  Am.  St  R.  78;  Pat-  tate  nominally  equal  in  value  to,  or 

ten  V.  Casey,  57  Ma  118;  Potter  v.  more  than  equal  to,  his  indebtedness, 

McDowell,  81  Mo.  62.  when  the  property  retained  proves 

s  Lee  T.  Figg,  87  CaL  828,  99  Am.  insufficient  to  discharge  all  his  lia- 
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§  960.  Betentlon  of  possession  by  seller  as  badge  of  fraud. 

The  statute  of  13th  Elizabeth,  as  has  been  seen,^  did  not  ex- 
tend to  purchasers,  nor  that  of  27th  Elizabeth  to  personal  prop- 
erty, "  yet,"  it  has  been  said,*  "  both  are  embraced  in  the  spirit 
of  those  acts  respectively,"  and  it  is  certain  that  from  the  de- 
cision in  Twyn^B  Case^  (1585)  to  the  present  time,  sales  of  per- 
sonal property  made  with  the  intent  to  hinder,  delay  or  defraud 
creditors  or  purchasers  have  been  deemed  to-  be  within  the  for- 
bidden classes.  The  retention  of  possession  by  the  seller  after 
an  absolute  sale  was  there  considered  to  be  one  of  ^'  the  signs 
and  marks  of  fraud,"  and  so  it  has  continued  since,  though  as 
to  its  conclusiveness  the  courts  have  not  been  able  to  agree. 
In  some  of  the  States,*  following  the  early  English*  and  Fed- 

bilitiea    Harmon  t.  Harwood,  124  St  R  868,  citing  Clow  ▼.  Woods»  5 

lU.  104,  7  Ain.  St  R  845, 16  N.  E.  B.  Serg.  &  R  275, 9  Am.  Dea  346;  Babb 

236.  T.  Celmson,  10  Serg.  Sc  R  419, 13  Am. 

1  See  ante,  §  944  X)ea  684 ;  Streeper  v.  Eckart,  2  Whart 

2  In  Fleming  ▼.  Townsend  (1849),  6  802, 30  Am.  Dec.  258;  Eagle  v.  Eichel- 
Qa.  103,  50  Am.  Dea  3ia  berger,  6  Watts,  29, 31  Am.  Dec.  449; 

S3  Coke,  80, 1  Smith*s  Lead.  Ca&  1,  Young  v.  McClure,  2  Watt«  &  a  147: 

Adams'  Cas.  on  Sales.  831.  Barr  v.  Reitz.  53  Pa.  St  256;  Craw- 

^Thus,inPenn8ylTaniatherei8no  ford  v.  Davis,  99  Pa.  St  576;  Miller 

statute  and  the  seller's  retention  of  v.  Browarsky,  130  Pa.  St  372, 18  AU. 

possession  is  conclusive  evidence  of  R  643;  Hugus  v.  Robinson,  24  Pa. 

fraud.    To  avoid  such  a  result  the  St  9;  McMarlan  v.  English,  74  Pa.  St 

purchaser  must  take  possession  of  296;  Evans  v.  Scott  89  Pa.  St  136; 

the  goods — such  possession  as  is  rear  McClure  v.  Forney,  107  Pa.  St  414; 

sonable  and  possible  under  the  cir-  Renninger  v.  Spatz,  128  Pa.  St  524, 

cumstances,  in  determining  which  18  AtL  R  405, 15  Am.  St  R  692;  Ldn- 

*'  the  cliaracter  of  the  property,  the  ton  v.  Butz,  7  Pa.  St  89, 47  Am.  Dec. 

use  to  be  made  of  it,  the  nature  and  501;  Bond  v.  Bunting,  78  Pa.  St  2101 

object  of  the  transaction,  the  posi-  See  also  Brawn  v.  Keller,  43  Pa.  St 

tion  of  the  parties,  and  the  usages  of  104,  82  Am.  Dea  554;  Born  v.  Shaw, 

the  trade  or  business,  are  all  to  be  29  Pa.  St  288,  72  Am.  Dea  633;  For- 

considered  in  deciding  the  sufficiency  syth  v.  Mathews,  14  Pa.  St  100,53 

of  the  possession  taken  by  the  pur-  Am.  Dea  522. 

chaser."    Stephens  t.  Gifford  (1890),  In  Illinois,  also,  retention  of  pos- 

137  Pa.  St  219,  20  AtL  R  542, 21  Am.  session  is  fraud  per  8e  imless  consist- 

^For  the  early  English  rule,  see  Booth,  3  R  &  Ad.  498;  Lindon  v. 
Edwards  v.  Harben,  2  T.  R  587, 1  Rev.  Sharp,  6  >I.  &  G.  895;  Alton  v^  Har- 
R  548.  risen,  L.  R  4  Ch.  622. 

For  the  later  rule:  Martindale  v. 
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eral^  rule,  since  abandoned,  such  retention  of  possession  is  re- 
garded as  concinsive  evidence  of  fraud,  while  in  most  it  is  but 
prima  facie  only,  and  the  presthnption  may  be  rebutted  by 
evidence  to  the  contrary.* 

ent  with  the  deedL  Thornton  ▼.  ▼.  Trigg,  7  Ma  151;  Claflin  y.  Rosen- 
Davenport  (1886),  1  Scam.  296^  29  Am.  berg,  42  Ma  489,  97  Am.  Dea  386. 
Dea  858;  Rhines  t.  Phelps,  8  Gilm.  In  KentiM^ky  the  absolute  rule 
455;  Thompson  v.  Yeck,  21  IlL  73;  prevails:  Hundley  v.  Webb,  8  J.  J. 
Dexter  v.  Parkins,  22  IlL  143;  Rees  Marsh.  644.  20  Am.  Dea  189;  Waller 
V.  Mitchell,  41  IlL  868;  Lemen  v.  Rob-  v.  Todd,  8  Dana,  508,  28  Am.  Dea  94; 
inson,  59  IlL  115;  Ticknor  v.  McClel-  Jarvis  v.  Davis,  14  R  Mon.  424,  61 
land.  84  la  471:  Johnson  ▼.  Hollo-  Am.  Dea  166;  Vanmeter  v.  Estill,  78 
wa7,82  IlL  884;  Richardson  v.Rardin,  Kj.  456.  C/.  Hagins  v.  Combs,  102 
88  IlL  124;  Rozier  v.  Williams,  92  IlL  Ky.  165,  48  a  W.  R.  222. 
187;  Hewett  V.  Griswold,  48  IlL  Appi  And  in  Tirginia  formerly  (Mason 
48;  Gillette  v.  Stoddart»  80  lYL  Appi  v.  Bond,  9  Leigh,  181,  88  Am.  Dea 
281.  243),  but  not  now:  Davis  v.  Turner, 

The  same  role  in  substance  pre-  4  Gratt  423;  Norris  v.  Lake,  89  Va. 

vails  in  Con  nect lent.  Swift  v.  Thomp-  513. 

son,  9  Conn.  68,  21  Am.  Dea  718;  And  in  California:  Fitzgerald  v. 

Mills  V.  Camp,  14  Conn.  219,  86  Am.  Gorham,  4  CaL  289,  60  Am.  Dea  616; 

Dec.  488;  Rood  v.  Welch,  28  Conn.  Brown  v.  O'Neal,  95  CaL  262,  30  Paa 

157;  Webster  v.  Peck,  81  Conn.  495;  R  538,  29  Am.  St  R.  Ill;  Etchepare 

Capron    v.    Porter,    48    Conn.    888;  v.  Aguirre,  91  CaL  288,  25  Am.  St  R. 

Crouch  V.  Carrier.  16  Conn.  505,  41  180,  27  Paa  R.  668;  Murphy  v.  Mul- 

AnL  Dea  15d  grew,  102  CaL  547,  86  Paa  R.  857. 

And  in  New  Hampshire:  Cobum  And  in  Florida:  Holliday  ▼.  Mo- 

T.  Pickering,  8  N.  H.  415, 14  Am.  Dea  Kinne,  22  Fla.  158. 

875;  Stowe  v.  Taft,  58  N.  H.  445;  Mo-  And  in  Montana,  by  statute:  Har- 

Donough  V.  Prescott,  62  N.  H.  600.  mon  v.  Hawkins,  18  Mont  525. 

And  in  Termont:  Boardman  v.  And  in  Nevada:  Comaita  v.  Kyle^ 

Keeler,  1  Aik.  158,  15  Am.  Dea  670;  19  Nev.  3a 

Fletcher  v.  Howard,  2  Aik.  115,  16  ^For  the  early  rule  in  United  States 

Am.  Dea  686;  Batchelder  v.  Carter,  supreme  court,  see  Hamilton. v.  Rus- 

2  Vt  168, 19  Am.  Dea  707;  Morris  v.  sel,  1  Cranch,  809. 

Hyde,  8  Vt  852,  80  Am.  Dea  475;  For  the  later  rule:  Warner  v.  Nor- 

Wheeler  v.  Selden,  68  Vt  429,  21  AtL  ton,  20  How.  44a 

R.  615,  25  Am.  St  R.  771,  12  U  R.  A.  2  in  New  York  the  other  rule  was 

600;  Caswell  v.  Jones,  65  Vt  457,  26  at  first  adopted,  but  has  been  changed 

AtL  R.  529, 20  L.  R.  A.  508, 86  Am.  St  and  finally  set  at  rest  by  the  statute: 

R  879;  Weeks  v.  Prescott  58  Vt  67.  Sturtevant  v.  Ballard,  9  Johna  887, 

In  Missouri  the  same  rule  pre-  6  Am.  Dea  281;  Bissell  v.  Hopkins, 

lulled,  was  changed  by  statute,  and  8  Cow.  166;  Jennings  v.  Carter,  3 

then  restored:  Rocheblave  v.  Potter,  Wend.  446,  20  Aul  Dea  635;  Smith 

1  Ma  561, 14  Am.  Dea  805;  Shepherd  v.  Acker,   28  Wend.  658;    Cole  v. 
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§  961. Regulated  by  statute  in  some  States. — In 

several  of  the  States,  as  has  been  seen,^  the  matter  is  now 

White,  26  Wend.  511;   Hanford  v.  inson,    40    Mioh.    200;    Hopkins   v. 

Artcher,  4  Hill,  271 ;  Mitchell  v.  West,  Bishop,  91  Mich.  328,  51  N.  W.  R  902. 

55  N.  y.  107;  Barrow  v.  Paxton,  5  80  Am.  St  R  480;  Clark  v.  Lee,  78 

Johna  258,  4  Am.  Dea  354;  Beals  ▼.  Mich.  221,  44  N.  W.  R  260. 

Guernsey,  8  Johns.  446,  5  Am.  Dea  And  in  Rhode  Island :  Mead  ▼. 

34a  Gardiner,  13  R  I.  257. 

In  Maine  it  is  presumptive  only:  And  in   Alabama:   Crawford   ▼. 

Clark  V.  French,  23  Me.  221,  39  Aul  Kirksey,  55  Ala.  282;  Moog  v.  Bene- 

Dea  618;   Bartlett  v.  Blake,  37  Me.  dicks,  49  Ala.  512. 

124;  Googins  v.  Gilmore,  47  Ma  9;  And  in  Louisiana:  Guice  v.  Sand- 

Fairfield  Bridge  Co.  v.  Nye,  60  Me.  ers,  21  La.  Ann.  463. 

872;  Shaw  y.  Wilshire,  65  Ma  485;  And  in  Arkansas :  George  v.  Nor- 

Reed  v.  Reed,  70  Ma  504  ris,  23  Ark.  121 ;  Valley  Distilling  Coc 

And  in  Texas:  Linn  v.  Wright,  18  v.  Atkins,  50  Ark.  289.  7  a  W.  R  137. 

Tex.  317,  70  Am.  Deo.  282;  Edwards  And  in  Indiana:  Rose  v.  Colter. 

V.  Dickson,  66  Tex.  613,  2  a  W.  R  76  Ind.  590;  Powell  v.  Stickney,  88 

7ia  Ind.  310. 

And  in  North  Carolina:  Grimsley  And  in  Ohio:  Thome  v.  First  Nat. 

V.  Hooker,  3  Jones  Eq.  4,  67  Aul  Dea  Bank.  37  Ohio  St  254. 

227;  Phifer  v.  Erwiu,  100  N.  C.  59,  6  And  in  Minnesota:  Molm  ▼.  Bar- 

S.  E.  R  672.  ton,  27  Minn.  530,  8  N.  W.  R  765 

And  in  Tirginia:  Davis  v.  Turner,  Camp  v.  Thompson,  25  Minn.  175 

4  Gratt  422;  Norris  v.  Lake,  89  Va.  Benton    v.    Snyder,    22   Minn.  247 

513, 16  a  K  R  663.  Mackellar  ▼.  Pillsbury,  48  Minn.  896^ 

And  in  West  Tirginia:  Bindley  v.  51  N.  W.  R  222. 

Martin,  28  W.  Ya.  773.  And  in  Nebraska:  Densmore  ▼. 

And  in  Massachusetts  r  Brooks  v.  Tomer,  14  Neb.  392,  15  N.  W.  R  734; 

Powers,  15  Mass.  244,  8  Am.  Dea  99;  Wake  v.  GriflBn,  9  Nebi  47,  2  N.  W. 

Briggs  V.  Parkman,  2  Meta  258,  37  R  461;  First  Nat  Bank  v.  Lowrey, 

Am,  Dea  89;  Ingalls  v.  Herriok,  108  36  Neb.  290,  54  N.  W.  R  66a 

Mnsa  351, 11  Am.  R  360.  And   in    Wisconsin:    Norwegian 

And  in  Ten  nessce:Callenv. Thorn  p-  Plow  Ca  v.  Hcin  thorn,  71  Wia  529, 
son,  3  Yerg.  475,  24  Am.  Dec.  587;  87  N.  W.  R  825;  Wheeler  v.  Konst 
Richmond  v.  Crudup,  Meigs,  581,  33  46  Wis.  398,  1  N.  W.  R  96;  Blakealee 
Am.  Dea  164;  Shaddon  v.  Knott,  2  v.  Rossman,  43  Wi&  lia 
Swan,  358,  58  Am.  Dec.  63;  Carney  v.  And  in  New  Jersey :  Miller  ▼.  Pan- 
Carney,  7  Bait  284;  Wiley  v.  Lash-  coast,  29  N.  J.  L  25a 
lee,  8  Humph.  7ia  And  in  Delaware:  Hagany  v. Her- 

And  in  Georgia :  Fleming  v.  Town-  bert  3  Houst  628. 

send,  6  Ga.  103,  60  Am.  Dea  3ia .  And  in  Florida:  Briggs  v.  Weston, 

And  in  Kansas :  Phillips  v.  Reitz,  36  Fla.  629, 18  a  R  852. 

16  Kan.  396;  Adams'  Cas.  on  Sales,  And  in  Arizona:  Liebes  ▼.  Steffy, 

637.  —  Ariz.  — ,  32  Paa  R  26L 

And  in  Michigan :  Molitor  v.  Rob-  ^  See  ante,  §  944. 
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regulated  by  statutes,  which  as  a  rule  declare  that  sales  and 
assignments  of  goods  in  the  possession  of  the  vendor  shall  be 
presumed  to  be  fraudulent  and  void  as  against  creditors  and 
purchasers,  unless  accompanied  by  an. "  immediate  delivery," 
and  *^  followed  by  an  actual  and  continued  change  of  posses- 
sion," and  such  presumption  shall  be  conclusive,^  unless,  as  in 
some  States,  it  is  made  to  appear  that  such  sal^  or  assignment 
^'  was  made  in  good  faith  and  without  any  intent  to  defraud 
such  creditors  or  purchasers."  * 

§  963.  What  delivery  or  change  of  possession  necessary. — 

It  remains  next  to  be  considered  what  delivery  or  change  of 
possession  is  necessary  in  order  to  prevent  the  imputation  of 
fraud  upon  creditors  or  subsequent  purchasers.  And  first  it 
may  be  noticed  that  the  statutes  which  have  been  enacted  for 
the  regulation  of  the  subject  do  not,  in  the  main,  declare  other 
or  different  rules  than  those  which  had  been  already  worked 
out  with  substantial  unanimity  by  the  courts.' 

§  963.  ^^  Immediate." —  In  respect  of  the  period  within 

which  the  delivery  or  change  of  possession  shall  occur,  reason, 
statutes  and  decisions  unite  in  declaring  that  such  delivery 
shall  be  speedy.  The  statute  in  New  York,  Michigan  and 
other  States  requires  that  the  delivery  shall  be  "immediate; " 
in  Missouri,  by  statute,  there  must  be  "  delivery  in  a  reasonable 
time,  regard  being  had  to  the  situation  of  the  property;"* 

1  California,  Civ.  Code,  §  3440;  'In  Norton  v.  Doolittle,  82  Conn. 
Colorado,  Oen.  Stats.,  ch.  43,  §  14;  405,  the  rule  is  said  to  be  one  of  pol- 
Kentaekjr,  Stats.  1894,  §  1908;  Mis-  icy  as  well  as  of  evidence,  and  re- 
«oari,  1899,  §  3410;  Nevada,  1885,  quires  ''an  actual,  visible  and  con- 
§2633;  Oklahoma,  1898,  §2663;  Utah,  tinued  change  of  possession."  In 
R.  S.  1898,  §  247a  Seymour  v.  O'Keefe,  44  Conn.  128, 

2  Arizona,  R.  a  1887,  §  2034;  Indi-  the  court  say  it "  is  firmly  established 
•ana,  R.  S.  1897,  §  6945;  Kansas,  G.  S.  in  this  State  as  a  rule  of  law  and 
1897,  ch.  112,  §  3;  Michigan,  C.  L.  public  policy." 

1897,  §  9520;  Minnesota,  G.  S.  1894,  <  See  Claflin  v.  Rosenberg,  42  Ma 
§  4219;  New  Yorlt,  R  a  1896,  Part  II,  439,  97  Am.  Dec.  386;  Stewart  v.  Nel- 
ch.  7,  title  2,  §  5;  Oregon,  Ann.  L.  son,  79  Ma  522;  Mills  v.  Thompson, 
1892,  ch.  8,  title  7,  §  776;  Wisconsin,  72  Ma  867;  Burgert  v.Borchert,  59 
O.  a  1898,  §  23ia  Ma  8a 
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while  in  Pennsylvania,  where  no  statute  exists,  the  delivery 
must  be  made  either  at  the  time  of  the  sale  or  within  a  reason- 
able time  after  it.*  All  of  these  provisions,  it  is  believed,  mean 
substantially  the  same  thing,  namely,  that  the  delivery  shall 
take  place  as  soon  as  it  reasonably  may,  regard  being  bad,  not 
to  the  convenience  of  the  parties,  but  to  the  character  of  the 
goods,  the  situation  of  the  property  and  the  circumstances  of 
the  case.*  It  will,  by  the  weight  of  authority,  suflSce  if  it  occur 
before  the  rights  of  creditors  or  purchasers  have  attached.' 

■ 

1  See  Carpenter  ▼.  Mayer,  t»  Watts,  change  of  poesession,  the  fact  that 

483;  MoMarlan  v.  English,  74  Pa.  St.  the  property,  at  the  time  of  the  sale, 

29G.  was  in  such  a  con  di t ion  that  a  change 

^Tbe  terra  'immediate"  can  prob-  could  not  then  be  made  without  se- 

ably  mean  nothing  more  than  rea-  rious  loss,  was  held  to  excuse  a  speedy 

sonable   promptne8&     See   Cass  v.  change.    Kenton  v.  RatclifP,  —  Ky. 

Perkins,  23  IlL  882;   People's  Mut  — ,  49  a  W.  R.  14 

Ace  Ass'n  V.  Smith,  126  Pa.  St  317,  « Gilbert  v.  Decker  (1885),  58  Conn. 

17  Atl.  R.  605, 12  Am.  St.  R  870;  Lyon  401,  4  Atl.  R.  685  [citing  Bartlett  v. 

V.  Railway  Passenger  Assur.  Ca,  46  Williams,  1  Pick.  (Mass.)  288;  Shum- 

Iowa,  631.  way  v.  Rutter,  8  Pick.  447, 19  Am. 

In  Seymour  v.  O'Keefe  (1876),  44  Dea  340;  Kendall  v.  Samson,  12  Vt. 

Conn.  128,  the  court  say  that  "the  515;  Blake  v.  Graves,  18  Iowa,  312; 

rule  on  this  subject  should  be,  and  Cruikshank  v.  Cogswell,  26  111.  366; 

is,  that   'a  purchaser   of   personal  Clute  v.  Steele,  6  Nev.  335;  Berry  v. 

property  is  bound  in  every  instance  Ensell,  2  Gratt  (Va.)  333;  Sydnor  ▼. 

to  take  immediate  possession,  if  it  is  Gee,  4  Leigh  (Va.),  535;  Coty  v.  Barnes, 

practicable.'    Ingraham  v.  Wheeler,  20  Vt.  78;  Wilson  v.  Leslie,  20  Ohio^ 

6  Conn.  277.    But  what  if  it  is  not  161;  Brown  v.  Webb^  20  Ohio,  389; 

practicable?    Then    we   say   he   is  Frank  v.  Miner,  50  IlL  444];  Dolanv. 

bound  to  take  possession,  or  do  that  Van  Demark,  35  Kan.  304^  10  Fa&  IL 

which  is  equivalent,  in  a  reasonable  848. 

time.  But  '  reasonable  time '  must  A  few  cases  are  eontrcu  Watson 
be  construed,  not  with  reference  to  ▼.  Rodgers,  53  CaL  401  [this  and  the 
the  mere  convenience  of  the  party,  other  cases  in  that  State  are  con- 
but  only  with  reference  to  the  time  trolled  by  peculiar  language  of  the 
fairly  required  to  perform  the  act  of  statute];  Carpenter  v.  Mayer,  5 
taking  possession,  or  doing  what  is  Watts  (Pa.),  483  [but  see  Hoofsmith 
equivalent  We  must  construe  the  v.  Cope,  6  Whart  (Pa.)  53,  and  Smith 
exception  to  the  rule  requiring  im-  v.  Stern,  17  Pa.  St  360];  Gardinier  v. 
mediate  possession,  in  the  spirit  of  Tubbs,  21  Wend.  (N.  Y.)  169  [but  see 
the  rule  itself.*'          '  Levin  v.  Russell,  42  N.  Y.  251,  and 

In  Kentucky,  where  the  statute  Murray  v.  Riggs,  15  John&  571]. 
does  not  require  an  *'inmiediate" 
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§  964, ^^Actual."— With  respect  to  the  character  of  the 

change  of  possession,  the  statutes  referred  to  require  that  it 
shall  be  both  "actual"  and  "continued,"  while  courts  in 
States  in  which  no  statute  exists  have  declared  that  it  must 
be  "  actual,  visible  and  continued."  The  requirement  of  an 
**  actual "  change  of  possession  cannot  be  made  much  clearer 
by  the  use  of  words;  neither  can  there  be  any  a  priori  state- 
ment of  what  shall  be  sufficient  in  a  given  case  to  constitute 
an  actual  change  of  possession.  The  change  must  be  actual, 
open,  unequivocal,  and  of  such  a  character  as  shall  reasonably 
apprise  creditors  and  purchasers  of  the  change  of  ownership;^ 
but  there  is  no  arbitrary  test  of  sufficiency.  The  law  neces- 
sarily accommodates  itself  to  the  nature  and  description  of  the 

1  In  a  Colorado  case  the  court  said:  owner.   He  must,  in  other  words,  be 

**  The  vendee  must  take  the  actual  in  the  usual  relation  to  the  property 

possession;  and  the  possession  must  which  owners  of  goods  occupy  to 

be  open,  notorious  and  unequivocal,  their  property."    To  this  effect  are 

such  as  to  apprise  the  community,  aU  of  the  oases.    Ghenery  v.  Palmer, 

or  those  who  are  accustomed  to  deal  6  CaL  119,  65  Aul  Dec.  493;  Corgan 

with  the  party,  that  the  goods  have  v.  Frew,  89  111.  81,  89  Am.  Dec  286; 

changed  hands  and  that  the  title  has  Jarvis  v.  Davis,  14  B.  Mon.  (Ky.)  424, 

passed  out  of  the  seUer  and  into  the  61  Am.  Dec.  166;  Peabody  v.  Carrol, 

purchaser.  This  must  be  determined  9  Mart.  (La.)  295,  18  Am.  Dea  805; 

by  the   vendee's   using   the   usual  Ludwig  v.  Fuller,  17  Me.  162,  35  Am. 

marks  or  indicia  of  ownership,  and  Dea  245;  Call  v.  Gray,  87  N.  H.  428, 

occupying  that  relation  to  the  thing  75  Am.  Dea  141 ;  Bom  v.  Shaw,  29 

sold  which  owners  of  property  gen-  Pa.  St  288,  72  Am.  Dea  633;  Brawn 

erally  sustain  to  their  own  property."  v.  Keller,  43  Pa.  St  104»  82  Am.  Dea 

Sweeney  v.  Coe.  12  Cola  485,  21  Paa  554;  Sleeper  v.  Pollard,  28  Vt  709,  67 

B.  705  [citing  Cook  v.  Mann,  6  Colo.  Am.  Dea  741;  Wheeler  v.  Selden,  63 

21;  Wilcox  V.  Jackson,  7  Cola  521,  4  Vt  429,  21  AtL  R  615,  12  Ix  R  A. 

Paa  R  966;  Bassinger  v.  Spangler,  9  600;  Stephens  v.  Gifford,  137  Pa.  St 

Cola  175, 10  Paa  R  809}   In  a  Call-  219,  20  AtL  R  542,  21  Am.  St  R  868; 

fomia  case  (Stevens  v.  Irwin,  15  CaL  Renninger  v.  Spatz,  128  Pa.  St  524, 

503,76  Am.  Dea  500),  the  court  said:  18  AtL  R  405,  15  Am.  St  R  692; 

**The  delivery  must  be  made  of  the  Etchepare  v.  Aguirre,  91  CaL  288,  27 

property;  the  vendee  must  take  act-  Paa  R  668,  25  Am.  St  R  180;  Stew- 

ual  possession;  that  possession  must  art  v.  Nelson,  79  Mo.  524;  Wright  v. 

be  open  and  unequivocal,  carrying  McCormick,  67  Ma  42& 
with  it  the  usual  marks  and  indica«       The  mere  presence  of  witnesses  is 

tions  of  ownership  by  the  vendea  not  enough.    Cutting  v.  Jackson,  56 

It  must  be  such  as  to  give  evidence  N.  H.  253;  Wolf  v.  Eahn,  62  Mis&  814. 
to  the  world  of  the  claims  of  the  new 
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property,  the  situation  of  the  parties  and  the  circumstances  of 
the  case.^  Many  kinds  of  property  admit  of  an  actual,  phys- 
ical change  of  location  at  the  time  of  the  sale,  but  other  kinds 
or  other  circumstances  may  admit  of  a  symbolical  delivery 
only,  or  of  a  change  of  control  merely,  while  the  physical  loca- 
tion continues  unchanged.*    The  difficulty  therefore  remains 

1  Tunell  V.  Larson,  89  Minn.  269, 39  cate  to  all  concerned  the  fact  of  the 
N.  W.  R  628;  Latbrop  v.  Clayton,  45    change  of  ownership." 

Minn.  124^  47  N.  W.  R  544  [citing       Ponderoas   goods.— "  Where  the 

Boynton  v.  Veazie,  24  Me.  286;  Bethel  goods  are  ponderous  actual  delivery 

Steam  Mill  Ck>.  v.  Brown,  57  Me.  9,  is  not  required;  a  constructive  de- 

99  Am.  Dec.  752;  MoKibbin  v.  Martin,  livery  may  be  implied  from  various 

64  Pa.  St  352,  8  Am.  R.  588;  Kings-  acts,  among  which  are  designating 

ley  V.  White,  57  Vt  565;  Webster  v.  them  for  the  use  of  the  purchaser  by 

Anderson,  42  Mich.  554,  4  N.  W.  R.  marking,  or  removing  them  for  the 

288, 86  Am.  R  452;  Manton  v.  Moore,  purpose  of  being  delivered."    Hall  v. 

7  T.  R.  67].  Richardson,  16  Md.  896,  77  Am.  Dec. 

2  GoustructiTe  deliyery.—  In  Mo-  308  [citing  Clary  v.  Frayer,  8  Gill  &  J. 
Kibbin  v.  Martin,  64  Pa.  St  852,  8  898;  Van  Brunt  v.  Pike,  4  Gill  270, 
Am.  R  588,  Sharswood,  J., said:  "But  45  Am.  Dec.  126;  Atwell  v.  Miller,  6 
it  often  happens  that  the  subject  of  Md.  10,  61  Am.  Dea  294;  Hodgson  v. 
the  sale  is  not  reasonably  capable  of  Le  Bret,  1  Camp.  283];  White  v.  Mo- 
an actual  delivery,  and  then  a  con-  Cracken  (1895),  60  Ark.  618,  81  S.  W. 
structive  delivery  will  be  sufficient.  R  882. 

As  in  the  case  of  a  vessel  at  sea,  of  In  Kingsley  v.  White  (1885),  57  Vt 

goods  in  a  warehouse,  of  a  kiln  of  565,  it  is  said  that  the  "controlling 

bricks,  of  a  pile  of  squared  timber  elements,  which  take  such  pix>perty 

in  the  woods,  of  goods  in  the  posses-  out  of  the  operation  of  the  ordinary 

sion  of  a  factor  or  bailee,  of  a  raft  of  rule  requiring  a  change  of  possession 

lumber,  of  articles  in  the  process  of  to  perfect  the  sale  of  the  property 

manufacture,  where  it  be  not  indeed  from  attachment  by  the  creditors  of 

impossible,   but  injurious  and   un-  the  vendor  are  the  character  and 

usual,  to  remove  the  property  from  situation  of  the  property:   that  is, 

where  it  happens  to  be  at  the  time  that  the  property  is  ponderous,  in- 

of  the  transfer.    Clow  v.  Woods,  5  capable  of  personal  possession,  and 

Serg.  &  R  (Pa.)  275,  9  Am.  Dec.  346;  difficult  of  removal    To  hold  that 

Cad  bury  v.  Nolen,  5  Pa.  St  320;  Lin-  such  property  comes  within  the  oper- 

ton  V.  Butz,  7  Pa.  St  89, 47  Am.  Dec  ation   of  the   ordinary  i-ule  would 

501 ;  Haynes  v.  Hunsicker,  26  Pa.  St  practically  preclude  any  sale  of  it 

58;  Chase  v.  Ralston,  30  Pa.  St  539;  which  would  be  valid  against  attach-, 

Barr  v.  Reitz,  53  Pa.  St  256;  Benford  ment  by  the  creditors  of  the  vendor." 

V.  Schell,  55  Pa.  St  393.     In  such  It  was  there  held  that  a  sale  of  saw 

cases  it  is  only  necessary  that  the  logs  piled  on  land  so  low  and  wet 

vendee  should  assume  the  control  of  that  it  was   impossible  to  remove 

the  subject  so  as  reasonably  to  indi-  them  without  a  cost  exceeding  their 
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that  while,  in  the  abstract,  the  rule  is  certain,  its  application 
to  the  infinitely  various  combinations  of  species,  location  and 

value  was  valid  without  any  actusJ  Bancroft,  10  Mete.  286.    .    .    .    If  he 

change  of  possession;  citing  Sanborn  is  notified  of  the  transfer  he  will 

V.  Kittredge,  20  Vt  632,  50  Am.  Dea  cease  to  hold  as  the  agent  of  the 

58;  Hutchins  v.  Gilchrist,  23  Vt.  82;  vendor,  and  if  he  still  retains  posses- 

Birge  v.  Edgerton,  28  Vt  291;  Fitch  sion  he  will  become  the  agent  of  the 

V.  Burk,  38  Vt  683;  Sterling  v.  Bald-  vendee  by  operation  of  law.    Hodges 

win,  42  Vt  806;  Ross  v.  Draper,  55  v.Hurd,47I11.86a"  Buhl  Iron  Works 

Vt  404, 45  Am.  R  624.  *«  No  such  de-  v.  Teuton  (1888),  67  Mich.  623, 35  N.  W. 

livery   and   actual   and    continued  R804k 

change  of  possession  of  such  bulky  Issue  and  delivery  of  warehouse 
property  could  be  expected  or  in-  receipt  for  wheat  in  seller's  public 
sisted  upon.  Yet  there  should  be,  warehouse  is  sufficient  (Broadwell  v. 
even  of  bulky  articles,  such  a  clear  Howard  (1875),  77  111.  305);  and  goods 
and  unequivocal  designation  thereof  in  possession  of  carrier  may  be  trans- 
that  creditors  or  subsequent  pur-  ferred  by  delivery  of  the  bill  of  lad- 
chasers  could  not  be  misled  or  be  in  ing  or  receipt  Oreen  Bay  National 
doubt  as  to  the  nature  of  the  trans-  Bank  v.  Dearborn  (1874X  115  Mass. 
action."  Anderson  v.  Brenneman  219. 
(1880),  44  Mich.  108.  But  in  Hallgarten  v.  Oldham  (1888), 

Part  delivered  as  token  of  all.—  135  Mass.  1,  46  Am.  B.  433,  it  is  said 
There  may  be  a  delivery  of  part  as  that  the  delivery  required  is  a  '*  de- 
token  of  the  whol&  Hobbs  v.  Carr  livery  in  its  natural  sense,  that  is,  a 
(1879),  127  Masa  532;  Ingalls  v.  Her^  change  of  possession;  "  and  Green 
rick  (1871),  108  Mass.  351,  11  Am.  R.  Bay  National  Bank  v.  Dearborn, 
360;  Legg  v.  Willard,  17  Pick.  (Mass.)  supra,  is  questioned.  See  also  Demp- 
140;  Shurtleff  v.  Willard  (1837),  19  sey  v.  Gardner  (1879),  12^7  Masa  881; 
Pick.  202.                                        •  Dugan  v.  Nichols  (1876),  125  Mass.  4a 

No  symbolical   delivery  where  <3k)od8  in  hands  of  servant.—  The 

actual  delivery  possible. —  A  sym-  rule  as  to  bailees  would  not  ordi- 

bolical  or  constructive  delivery  will  narily  apply  to  servants  or  others 

not  suffice  where  an  actual  one  is  whosepossessionismerely  thatof  the 

reasonably  practicable.    Billingsley  owner.  Bump,  Fraud.  Conv.  (4th  ed.), 

V.  White,  59  Pa.  St  464;  McKibben  §  157. 

v.  Martin,  64  Pa.  St  352,  8  Am.  R.  <^oods  already"  in  vendee's  posses- 

588;  Steel  wagon  v.  Jeffries,  44  Pa.  St  sion.—  Where  the  goods  are  already 

407.  in  the  possession  of  the  vendee,  it  is 

Goods  In  hands  of  bailee. — Where  not  necessary  to  go  through  the  idle 
the  property  is  in  the  possession  of  a  ceremony  of  restoring  them  to  the 
bailee,  he  ''must  at  least  be  notified  seUer  that  he  may  then  deliver  them 
of  the  sale  and  he  must  thereafter  again  to  the  vendee.  Nichols  v.  Pat- 
hold  it  for  the  vendee  or  mortgagee,  ten  (1841),  18  Me.  231, 36  Am.  Dea  713; 
Wheeler  v.  Nichols,  32  Ma  233;  Bent-  Lake  v.  Morris  (1861),  30  Conn.  201. 
all  V.  Burn,  3  R  &  C.  423;  Gushing  v.  Delivery  to  common  carrier  for 
Breed,  14  Allen,  376;  Board  man  v.  transportation  to  buyer. —  An  un- 
Spooner,  13  AUen,  853;  Appleton  v.  conditional  delivery  of  the   goods 
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surroundings  is  necessarily  uncertain,  and  conflicting  results 
may  be  worked  out  from  apparently  similar  cases.     There 

to  a  common  carrier,  consigned  to  seUer  retained  the  horse  in  his  pos- 

tbe  vendee,  is  a  sufficient  delivery,  session  for  his  own  use,  by  consent. 

Hope  Lumber  Ca  v.  Foster  &  Logan  or,  in  other  words,  as  a  borrower,  and 

Hardware  Co.  (1890),  63  Ark.  196,  18  it  was  held  that  he  was  a  bailee  of 

S.  W.  R.  731.  the  buyer,  and  that  the  delivery  was 

Ooods   remaining   in   hands   of  sufficient.  The  possession  of  the  seller 

seller  as  bailee   of  buyer. —  But  continued  uninterrupted,   but  the 

where  all' the  delivery  or  change  of  nature  of  his  holding  had  changed, 

possession    practicable    has    taken  In  Barrett  v.  Goddard,  8  Mason,  107, 

place,  the  goods  may  be  left  in  the  goods  lying  in  a  warehouse  were  sold 

possession  of  the  seller  as  bailee  for  by  marks  and  numbers,  and  paid  for 

the  buyer,  without  necessarily  ren-  by  a  promissory  note  on  six  mouths' 

dering  the  sale  voidable  by  creditors,  credit,  it  being  part  of  the  bargain 

Ingalls  V.  Herrick  (1871),  108  Masa  that  the  goods  should  remain  at  the 

351,  11  Am.  R.  360.   As  said  in  Thorn-  option  and  for  the  benefit  of  the 

dike  V.  Bath  (1873),  114  Mass.  116,  19  buyer  at  the  seller's  warehouse,  rent 

Am.  R  318,  **  it  often  happens,  espe-  free,  for  the  time  being.  It  was  held 

cially  in  the  case  of  bulky  articles,  by  Mr.  Justice  Story  that  the  deliv> 

that  an  effectual  delivery  is  made,  ery  was  sufficient  against  subsequent 

although  it  does  not  appear  that  the  purchasers,  and  thal^the  continuance 

thing  sold  was  removed  by  the  buyer  of  possession  by  the  seller  did  not 

or  came  literally  into  his  personal  prevent  the  delivery  from  being  ef- 

custody.  The  books  are  full  of  cases  in  fectual,  if  the  sale  was  otherwise 

which  constructive  or  symbolic  deli  V-  complete  and  nothing  remained  to 

ery  is  held  to  be  equivalent  to  actual  be  done  on  the  part  of  the  buyer,  and 

delivery,  without  a  visible  change  of  if  it  was  a  part  of  the  bargain  that 

possession.    The  thing  sold  may  re-  they  should  remain  with  the  seller, 

main  in  the  hands  of  the  seller,  and  In  Beecher  v.  Mayall,  16  Gray,  376^ 

yet  the  title  may  pass  effectually  to  it  was  held  that  where  steam  boilers 

the  buyer.    This  has  repeatedly  been  were  left  in  the  possession  of  the 

decided  in  the  case  of  the  sale  of  a  seller  to  be  repaired  for  the  buyer,  no 

horse  which  the  buyer  leaves  in  the  further  evidence  of  delivery  was  neo- 

custody  of  the  seller.    Tuxworth  v.  essary,  for   the    seller's   possession 

Moore,  9  Pick.  347;  Bullard  v.  Wait,  would  be  in  that  case  the  buyer's 

16  Gray,  55 ;  Elmore  v.  Stone,  1  Taunt  possession." 

458.  In  the  last  of  these  cases  the  In  this  case  of  Thorndike  v.  Bath, 
horse  had  been  removed  into  another  a  person  saw  an  unfinished  piano  in 
stable,  but  the  court  say  that  that  the  maker's  shop,  and  offered  to  pur- 
fact  was  wholly  immaterial.  It  is  chase  it  of  him  if  he  would  finish  it 
sufficient  if  the  parties  agree  that  the  The  offer  was  then  and  there  ac- 
seller  is  to  retain  the  possession,  not  cept^ed,  a  bill  of  sale  was  at  onoe 
under  his  lien  for  the  price,  but  as  made,  and  the  price  was  paid  at  a 
the  agent  or  bailee  of  the  buyer.  In  subsequent  day,  but  the  piano  re- 
Marvin  y.  Wallis,  6  E.  &  B.  726,  the  mained  in  the  shop  to  be  ilnished.  It 
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must,  however,  in  general  terms,  be  the  most  complete  and  un- 

was  held  that  this  evidence  would  (quoted  in  a  following  note);  Good- 
authorize  a  jury  in  finding  a  delivery  win  v.  Gkx>dwin  (1897),  90  Me.  23,  37 
of  the  piano  sufficient  to  pass  the  AtL  R.  852,  00  Am.  St  R  231. 
title  as  against  a  subsequent  pur-  Many  other  cases  will  be  found 
chaser.  cited  in  the  following  notes. 

In  Ropes  v.  Lane  (1865),  9  Allen  Uelivery  on  rescission  or  resale. 
(Mass.),  502,  (1866)  11  Allen,  591,  Won-  In  general,  on  rescission  or  resale 
son  &  Bros,  contracted  to  sell  to  there  must  be  the  same  delivery  as 
plaintiffs  all  the  mackerel  they  against  creditors  as  required  on  orig- 
should  pack  that  year;  the  mackerel  inal  sale.  Folsom  v.  Cornell  (1889), 
so  packed  were  stored  under  plaint-  150  Mass.  115,  22  N.  K  R  705  (citing 
iffs*  supervision,  before  November  Miller  v.  Smith,  1  M^on,  437;  Quincy 
21st,  in  certain  warehouses  of  the  v.  Tilton,  5  GreenL  (Ma)  277;  State 
sellers  until  they  were  filled,  and  v.  Intoxicating  Liquors,  61  Me.  620); 
the  residue  was  piled  up  on  their  Colcord  v.  Dryfus  (1898),  1  Okla.  228, 
wharves.  "  On  the  19th  of  Decern-  82  Paa  R  829.  "  But  where,  by  the 
ber  the  plaintiffs  settled  their  ao-  terms  of  the  agreement,  or  by  a  fair 
count  with  Wonson  &  Bros.,  hav-  implication  therefrom,  the  article 
iug  overpaid  the  bills.  The  parties  thus  sold  or  resold  is  to  remain  in 
then  went  upon  the  wharf;  one  of  the  possession  of  the  vendor  for  a 
the  Wonsons  opened  the  doors  of  specific  time  or  for  a  specific  purpose, 
the  warehouses;  one  of  the  plaintiffs  as  part  of  the  consideration,  and  the 
saw  the  condition  of  the  warehouses  sale  is  otherwise  complete,  the  pos- 
and  the  barrels  on  the  wharf  not  session  of  the  vendor  will  be  consid- 
housed  or  covered,  and  it  was  agreed  ered  the  possession  of  the  vendee, 
that  the  mackerel  should  be  stored  and  the  delivery  will  be  complete 
during  the  winter  in  the  warehouses  and  sufficient"  Hotchkiss  v.  Hunt 
and  on  the  wharves  for  a  certain  (1860),  49  Me.  213. 
price  agreed.  All  the  barrels  had  Delivery  of  growing  crops. — The 
then  been  inspected  and  branded,  delivery  required  in  the  case  of  a 
and  were  ready  for  immediate  ship-  growing  crop  is  involved  in  some  dis- 
ment.**  On  November  21st  Wonson  pute.  According  to  the  prevailing 
&  Bros,  had  contracted  for  the  sale  rule  such  a  crop,  while  growing,  and 
of  mackerel  to  others,  whose  agent  until  ready  for  harvest  —  not  being 
on  that  day  visited  the  warehouses,  capable  without  destruction  of  a 
saw  the  mackerel  already  stored  physical  removal  from  the  land  on 
there  under  the  supervision  of  plaint-  which  it  grows, —  can  only  be  act- 
iffs,  supposed  it  to  belong  to  Wonson  ually  delivered  by  a  delivery  of  the 
&  Bros.,  and  took,  for  his  princiiials,  land;  and  where  that  is  impracti- 
a  warehouse  receipt  for  it.  It  was  cable  the  best  practical  delivery  will 
held  that  there  had  been  a  sufficient  suffice  In  some  States  such  crops 
delivery  to  perfect  the  title  of  the  are  held  not  to  be  goods  and  chattels 
plaintiffa  See  also  Shaul  v.  Harring-  in  the  possession  or  under  the  con- 
ton  (1891),  54  Ark.  305,  15  a  W.  R  trol  of  the  vendor,  within  the  mean- 
835;  Hotchkiss  v.  Hunt,  49  Me.  213  ing  of  the  statutes  requiring  an  act- 
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equiyocal  delivery  of  which  the  circumstances  will  reasonably 
admit.^ 

ual  and  continued  change  of  posses-  of  hay  which  the  buyer  paid  for  and 

sion.    See  Davis  v.  McFarlane  (1869),  took  away  in  part,  but  left  the  resi- 

87  CaL  634,  99  Am.  Dec  840;  Bobbins  due  in  the  seller's  bam  as  before,  it 

V.  Oldham  (1863),  1  Duvall  (Ky.),  28;  was   held   not  enough.    Merrill   v. 

Morton  v.  Ragan  (1869),  5  Bush  (Ky.),  Hurlbiuii,  68  CaL  494.    And  where 

884.  In  Illinois  actual  change  of  pos-  after  the  sale  of  hogs  they  were  left 

session  is  not  necessary.     Graff  v.  with  the  seller  on  his  farm  to  be  fed. 

Fitch  (1871),  58  III  878, 11  Am.  B.  85;  instead  of  being  taken  to  the  buyer*8 

Thompson  v.  Wilhite  (1876),  81  IIL  farm  not  far  away,  it  was  held  not  a 

856;  Ticknor  v.  McClelland  (1877),  84  sufficient  change  of  delivery.  Thomp- 

IlL  471;  also  Bellows  v.  Wells  (1864),  son  v.  Wilhite,  81  III  856l    And  so 

86  Vt  599.  where  on  a  sale  Of  lumber  the  seller 

But  in  Iowa   actual  and  visible  and  buyer  went  in  sight  of  the  piles 

change  is  required.  Smith  v.  Champ-  in  the  seller's  lumber-yard,  and  the 

ney  (1878),  50  Iowa,  174.  seller  said,  "There  is  the  lumber," 

In  the  case  of  crops,  not  emble-  and  that  the  buyer  could  do  what  he 

ments,  like  growing  grass,  see  Lam-  pleased  with  it,  but  the  buyer  left  it 

son  V.  Patcli  (1863),  5  Allen  (Mass.),  where  it  was,  made  no  account  of 

586,  81  Am.  Dec.  765.    See  also  Stone  the  piles  and  exercised  no  other  con- 

V.  Peacock  (1853),  85  M&  885.  trol  over  them  than  to  request  a 

1  lllastrations  of  Insufliclent  de-  third  person  to  '*keep  his  eye  on 
livery. — Thus,  where  two  ladies,  who  them,"  it  was  held  not  enough.  Cobb 
had  been  carrying  on  the  millinery  v.  Haskell,  14  Me.  803,  81  Aul  Dec 
business,  became  insolvent  and  sold  56.  The  mere  marking  of  goods 
their  stock  without  invoicing  and  (Stewart  v.  Nelson,  79  Ma  522),  or 
upon  long  credit  without  security  to  changing  the  name  on  a  store  (Klee 
their  brother-in-law,  a  lawyer  of  an-  v.  Beitzenberger,  23  W.  Va.  749),  is 
other  town,  who  left  them  in  posses-  not  enough  where  everything  else 
sion,  and  made  no  change  in  signs  or  remains  as  before.  Where  a  master 
outward  indications  of  ownership,  sold  his  servant  a  horse  to  be  paid 
the  sale  was  held  void  as  to  cred-  for  in  work,  and  the  servant  kept  the 
itora  Boberts  v.  Badcliff,  35  Kan.  horse  on  his  master's  farm  where  he 
502.  And  so,  where  the  seller  of  a  was  at  work,  feeding  out  of  the  mas- 
lot  of  wood  took  the  buyer  to  the  ter*s  hay  and  grain,  and  trainingand 
open  place  where  it  was  piled  and  caring  for  it  with  the  horses  of  the 
said,  "  There  is  the  wood.  I  deliver  master,  it  was  held  not  enough  as 
it  to  you,"  and  the  buyer  walked  against  the  master^s  creditora  Hull 
around  the  pile  and  went  once  or  v.  Sigsworth,  48  Conn.  258, 40  Am.  R. 
twice  a  week  to  see  if  it  was  undis-  167  {contra,  Webster  v.  Anderson,  43 
turbed,  but  put  no  mark  on  it  and  Mich.  554^  4  N.  W.  B.  288»  86  Am.  R. 
did  not  repile  or  otherwise  deal  with  452,  post).  Where  a  team  of  horses, 
it,  it  was  held  not  enough.  Wilson  harness  and  wagon  were  sold,  but  re- 
V.  Hill,  17  Nev.  401,  30  Pac.  B.  1076.  mained,  by  arrangement,  in  seller's 
And  where  there  was  a  sale  of  a  lot  barn  in  charge  of  former  employee 
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§  965. ^^  Continued/' — The  change  of  possession  must 

also  be  "continued."    This  requirement,  like  the  others,  is  to 

of  seller,  it  was  held  not  enough.  She  made  a  biU  of  sale  of  the  market 
Stephens  y.  Gifford,  137  Pa.  St  219,  to  the  defendant  and  was  afterwards 
20  AtL  R  542,  21  AncL  St  R.  86a  in  and  about  the  market  as  before. 
Where  a  proprietor  sold  out  to  his  Defendant  told  several  persons  he 
clerk,  but  both  continued  as  before,  had  "  bought  her  out,"  and  that  she 
signs  were  unchanged  and  old  li-  was  at  work  for  him.    No  new  sign 
censes  remained  posted,  it  was  held  was  put  up,  and  no  notice  of  the  sale 
not  enough.    Wolf  y.  Kahn,  62  Miss,  was  published  in  the  local  uewspa- 
814    So  three  hundred  and  twenty-  per.    After  the  alleged  sale,  F.,  when 
four  cords  of  wood  were  piled  along  asked  if  she  had  sold  out,  replied, 
roadside.   M.  and  plaintiff  walked  to  /'They  say  I  have,"  and  finally  said, 
place  where  wood  was  piled,  and  M.  "I  sold  out  to  that  man,"  pointing  to 
pointed  it  out  and  said,  *'  There  is  the  defendant  Held,  no  sufficient  change 
wood;  I  deliver  it  to  you  as  security  of   possession.    Bonovan    v.    Gathe 
for  the  money  loaned."  The  two  per-  (1898),  8  (Jola  App.  151, 32  Paa  R  436. 
sons  walked  around  the  pile  and  re-  Plaintiff,  a  member  of  the  A.  Ca, 
turned  home;    No  mark  or  sign  of  and  its  creditor  for  moneys  advanced, 
any  kind  was  put  upon  the  wood,  took  up  draft  and  paid  demurrage 
Plaintiff  visited  the  pile  every  day  charges  on  goods  consigned  to  A. 
for  a  week  to  see  that  it  was  not  in-  Ca,  but  held  by  the  railroad  com- 
terfered  with,  and   after   the  first  pany  for  charges.    W..  the  A.  Ca's 
week  from  two  to  three  times  a  week,  manager,  placed  the  goods  in  a  ware- 
He  sold  seven  cords  and  gave  M.  house,  in  the  plaintiff^s  name,  as  he 
credit  therefor  and  employed  M.'s  testified,  but  the  warehouse  books 
father-in-law    to   deliver  the  wood  credited  them  to  A.  Ca    Later  the 
sold.    Held,  an  insufficient  delivery  A.  Ca  sold  plaintiff  all  its  property 
and  change  of  possession  as  against  in  these  gooda    Plaintiff  notified  a 
attaching  creditor.    Wilson  v.  Hill  clerk  at  the  warehouse  that  he  would 
(1883),  17  Nev.  401,  80  Pac.  R.  1076.  soon  want  the  goods  shipped  to  his 
W.  sold  plaintiff  a  quantity  of  corn  factory  and  would  pay  charges  on 
in  cribs  on  his  (W.'s)  farm,  and  re-  them.    Held,  he  had  failed  to  show 
ceived  part  payment    W.  continued  any  delivery  of  the  goods  followed 
in  possession  of  farm  and  in  apiiar-  by  an  actual  and  continued  change 
ent  possession  of  the  corn,  and  fed  of  possession.    Springer  v.  Kreeger 
some  three  hundred  or  four  hundred  (1893),  8  Cola  App.  487, 34  Paa  R.  269. 
bushels  of  it  to  his  stock.   There  was  Purchaser  of  four  barrels  of  whisky, 
nothing  to  indicate  to  general  public  having  at  the  time  no  room  for  them 
that  there  had  been  a  sale  of  the  in  his  own  store,  rolled  them  ajmrt 
corn.    Held,  no  sufficient  delivery,  from  the  rest  of  the  stock  in  the  sell- 
Hewett  V.  Griswold  (1891)^  43  111.  App.  er*s  store,  and  marked  them  with 
48.    F.  owned  a  meat  market  and  purchaser's  brand  and  agreed  to  re- 
spent  most  of  her  time  looking  after  move  them  in  a  few  daya    Held,  no 
the  business  of  the  market,  and  was  change  of  possession.    Burchinell  v. 
assisted  therein  by  the  defendant  Weinberger  (1893),  4  Ck>lo.  App.  6,  84 
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be  interpreted  in  view  of  the  purposes  to  be  subserved.  It  is 
designed  to  prevent  mere  temporary,  formal  and  colorable 

Pac.  R  911.  Claimant  offered  to  buy  tract  R  was  to  feed  the  com  to  R's 

horses  then  in  pasture  of  a  third  cattle  that  winter.    Held,  that  there 

party,  and  owner  next  day  sent  hia  had  been  no  delivery.    State  ex  reL 

hired  man  to  accept  offer.   Claimant  Redmon  v.  Durdnt  (1893),  53  Ma  Appi 

agreed  with  hired  man  that  latter  493. 

should  deliver  the  horses  and  that  One  Hamel  sold  a  horse  to  Will- 
claimant  would  pay  for  the  service  iam  Doucet  for  $145,  to  be  paid  in 
upon  receiving  the  horses.  Hired  one  year.  Doucet  paid  |47.90  during 
man  took  the  horses  from  the  pas-  the  year,  but  was  unable  to  pay 
ture,  but  on  the  way  to  deliver  them  mora  At  end  of  year  Hamel  went 
stopped  at  the  house  of  the  owner  to  Doucet*s  bouse  to  collect  the  bal- 
for  the  night,  and  while  there  they  ance.  Doucet  said  he  had  not  the 
were  taken  on  attachment  Hdd,  no  money,  but  would  sell  the  horse  to 
sufficient  delivery.  Watkins  v.  Pete-  get  it.  Hamel  said  that  Doucet  need 
fish  (1892),  49  lU.  App.  80.  Man  sold  not  sell  the  horse,  as  he,  HameU 
horses  to  his  wife,  but  managed  them  would  take  it  back,  to  which  Doucet 
after  the  sale  just  as  he  had  done  agreed.  At  this  point,  and  before 
before,  except  that  after  the  sale  he  anything  further  had  been  done^ 
acted  as  her  agent  Held,  no  suffi-  Simeon  W.  Doucet,  William's  son, 
cient  change  of  possession.  Murphy  came  up  and  offered  to  buy  the 
V.  Mulgrew  (1894),  102  CaL  547,  86  horse.  It  was  then  agreed  by  all 
Paa  R  857.  Plaintiff's  son-in-law,  three  that  Hamel  should  keep  the 
with  whom  she  lived  part  of  the  ti  me,  $47.90  already  paid  by  William,  and 
gave  her  a  biU  of  sale  of  eight  horses  that  Simeon  should  pay  Hamel 
and  forty  tons  of  hay  then  on  his  $103  more  in  monthly  instalments, 
ranch.  The  goods  remained  on  the  Hamel  did  not  take  possession  of 
ranch,  and  he  used  the  horses  as  be-  the  horse»  or  deliver  possession  to 
fore  giving  the  bill  of  sale.  At  or  Simeon,  nor  did  Simeon  receive  pos- 
within  two  days  after  the  giving  of  session  fi-om  William;  but  it  was 
the  bill  of  sale  the  son-in-law  deeded  agreed  between  William  and  Simeon 
theplaintiff  an  undivided  half  inter-  that  William  should  keep  and  use 
est  in  the  ranch  and  the  deed  was  the  horse  for  his  keeping  so  long  as 
immediately  recorded.  Held,  no  suf-  Simeon  boarded  with  William.  The 
ficient  delivery  and  change  of  pes-  horse  remained  in  William's  stable 
session  of  the  goods.  Dorman  v.  Soto  as  before  and  was  used  by  William. 
(CaL,  1894),  36  Paa  R  588.  R  met  R  in  his  business.  Simeon  paid  Hamel 
on  the  road  in  the  latter  x)art  of  Au-  in  full  and  received  a  bill  of  sale,  but 
gust  and  bargained  for  com  then  afterwards  the  horse  was  attached 
not  cut;  nothing  else  was  said  or  as  the  property  of  William.  Held^ 
done  imtll  about  the  first  of  October,  no  sufficient  change  of  possession 
when  R  visited  the  farm  on  which  and  creditors  could  hold.  Doucet  v. 
the  corn  was  growing  and  walked  Richardson  (1892),  67  N.  H.  186,  29 
through  it  No  further  possession  AtL  R  635.  W.  sold  certain  goods  to 
was  ever  taken,  and  under  the  con-  R,  who  took  possession,  but  never 
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changes  of  possession,  which  might  fall  within  the  letter  of 
the  rale  but  not  within  its  spirit.    It  does  not  mean  that  the 

paid  for  them.  Later  R  wished  W.  was  never  recorded,  and  the  parties 
to  take  baok  such  portion  of  the  thereto  continued  to  live  together 
goods  as  he  had  not  yet  sold  and  on  the  ranch  as  before,  without  any 
give  him  credit  accordingly  on  the  change  in  their  relations  or  in  their 
debt  W.  agreed,  and  gave  credit,  possession  of  the  chattels  being  man- 
but  instructed  R.  to  act  as  its  agent  ifest  to  the  world.  Held,  no  actual 
and  sell  the  goods  on  its  account  and  and  continued  change  of  possession, 
remit  proceeds.  Held,  that  this  was  Kennedy  v.  Conroy  (Cal.,  1896),  44 
a  resale  and  not  merely  a  rescission  Paa  R.  795.  Alleged  vendee  of  store 
of  the  original  sale,  and  that  as  there  and  stock  of  goods  did  not  take  pos- 
was  no  delivery  of  possession,  the  session  and  left  the  same  manager 
sale  was  fraudulent  as  to  attaching  and  clerks  in  charge.  Vendor's  name 
creditors  of  R  Whiting  Mfg.  Ckx.  v.  remained  on  the  window-shades  and 
Gephart  (1898X  6  Wash.  615,  84  Paa  in  the  newspaper  advertisements^ 
"R,- 161.  A  stock  of  goods  was  sold  to  and  bills  were  made  out  to  vendor 
a  clerk  of  the  vendor  Vho  had  been  and  paid  by  manager  without  objec- 
in  the  store  in  the  employ  of  the  tion.  Sale  held  fraudulent  as  made 
vendor  for  some  months.  No  inven-  without  immediate  delivery  and  act- 
tory  of  stock  was  taken  upon  mak-  ual  change  of  possession.  Howard  v. 
ing  the  sale.  The  signs  on  the  store  Dwight  (1896),  8  a  Dak.  898,  66  N.  W. 
were  unchanged,  and  there  was  B.  935.  D.  purchased  from  A.  about 
nothing  to  indicate  a  change  of  pos-  eleven  thousand  raisin  trays  in  pay- 
session,  though,  upon  making  the  ment  of  a  debt  The  trays  were  not 
sale,  the  vendor  said  to  the  vendee,  removed  from  the  shed  on  A.'s  farm 
**the  goods  are  yours,"  and  left  the  where  they  were  stored,  but  D.  wrote 
store  and  did  not  return.  Held,  that  his  name  on  a  large  number  of  them 
the  sale  was  void,  there  being  no  im-  and  kept  a  man  continuously  at  A.'s 
mediate  delivery  and  actual  and  con-  house  to  look  after  the  traya  Held, 
tinned  change  of  possession.  Lloyd  no  sufficient  open  and  continuous 
V.  Williams  (1895),  6  Cola  App.  157,  change  of  possession.  By z  bee  v. 
40  Paa  R.  248.  H.  bought  cattle  of  Dewey  (CaL,  1896),  47  Pac.  R  52. 
W.  W.  put  them  in  a  ^ stalk  field"  The  only  thing  done  at  the  time  of 
which  he  had  bought  professedly  the  sale  was  to  put  the  brother  of  the 
for  himself,  but  really  for  £L  Held,  vendee  in  charge  of  the  stora  The 
no  change  of  possession.  Harris  v.  name  of  the  new  proprietor  was  not 
Pence  (1895),  98  Iowa,  481,  61  N.  W.  placed  upon  the  building  nor  was 
R.  927.  A  stepfather  delivered  to  his  the  sign  of  the  old  removed.  Held, 
stepson,  who  had  been  living  with  no  sufficient  change  of  possession, 
him  on  his  ranch,  a  lease  thereof,  Revercomb  v.  Duker  (1898),  74  Mo. 
reserving  two  rooms  of  the  house  App.  570. 

thereon  for  his  own  use,  and  at  the  Illustrations  of  snlllclent  deliy- 

same  time   gave   the   stepson,   for  ery.—  On  the  other  hand,  in  Webster 

value,  a  bill  of  sale  of  sheep  and  hogs  v.  Anderson,  42  Mich.  554,  4  N.  W.  R. 

running  on  the  ranch.    The  lease  288,  86  Am.  R.  452,  where  a  farm 
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change  of  possession  shall  continue  unbroken  indefinitely,  or 
that  the  goods  shall  never,  for  any  purpose,  come  again  into 

hand  accepted  from  his  employer  81  Paa  R  580.  Plaintiff's  husband 
twenty  hogs  in  payment  for  his  serv*  sold  her  sixteen  mares  in  satisfaction 
ices,  with  the  understanding  that  of  a  debt  The  mares  were  pastured 
they  should  remain  on  the  farm  with  on  the  husband's  lands  prior  to  the 
the  employers  hogs  until  they  could  sale,  and  branded  with  his  brand, 
be  solc^  it  was  held  a  sufficient  de-  At  the  time  of  the  sale  they  were 
livery.  "  It  was  aU  the  delivery  that  brought  to  the  corral,  vented  with  the 
could  well  have  been  made  under  husband's  brand,  and  then  branded 
the  circumstances,  without  requir-  with  the  plaintiffs  brand,  and  a  bill 
ing  Anderson  (the  buyer)  to  remove  of  sale  was  given.  They  were  then 
the  hogs  from  the  farm  where  he  turned  back  on  the  range  where  they 
was  employed,  to  some  other  place  were  before,  and  cared  for,  at  seaeon 
where  tbey  would  have  been  less  requiring  care,  by  men  hired  by  and 
in  his  possession  than  where  they  paid  by  the  plaintiff.  Hdd^  a  suffi- 
were."  {Contra,  Hull  v.  Sigsworth,  cient  delivery  and  change  of  possee- 
48  Conn.  258,  40  Amu  R.  167.  See  also  sion.  Asbill  v.  Standley  (CaL,  1892), 
Thompson  v.  Wilhite,  81  III  356,  both  31  Pac.  R.  78a  R.  &  Ca  executed  a 
ante,)  On  a  sale  of  household  goods,  bill  of  sale  to  plaintiffs,  creditors  of 
where  the  seller  moved  out  of  the  R.  &  Ca,  of  twelve  thousand  bushels 
house  in  which  they  were,  and  de-  of  charcoal  in  pits  on  the  lands  of  R. 
livered  the  keys  to  the  buyer,  it  was  &  Ca  Plaintiffs  made  no  attempt 
held  enough.  Barr  v.  Reitz,  53  Pa.  to  remove  the  coal,  but  caused,  a 
St  256.  Where  two  brothers  lived  few  days  later,  small  cards  to  be 
together,  and  one  bought  a  carpet  placed  on  the  pits,  with  their  name 
for  their  home,  but  did  not  pay  for  thereon;  they  also  placed  a  man  in 
it,  and  the  other  then  went  and  paid  charge  of  the  pits,  who  remained  in 
for  it  and  took  a  bill  of  sale  to  him-  charge  about  two  weeks,  and  then 
self,  it  was  held  sufficient  change,  left,  requesting  a  person  on  an  ad- 
Evans  V.  Scott,  89  Pa.  St  136u  joining  ranch  to  look  after  the  coaU 
Further  illustrations  are  the  fol-  and  such  person  made  occasional 
lowing:  Plaintiff  bought  from  M.  a  visits  each  day  to  the  pita  Held,  a 
mare  then  pasturing  on  the  land  of  sufficient  change  of  possession.  Tog- 
W.,  five  miles  distant  He  went  to  nini  et  al.  v.  Kyle  (1882),  17  Nev.  209, 
take  possession  of  her,  but  W.  was  80  Paa  R.  829.  During  negotiations 
not  at  home.  On  his  way  back  he  for  the  sale  of  the  stock  of  goods  the 
met  W.,  and  arranged  with  him  to  store  was  closed.  After  the  consimi- 
remove  the  mare  a  few  days  later,  mation  of  the  sale  the  store  was  re- 
and  on  the  day  specified  he  placed  opened  with  the  prior  owner  as  sales- 
her  on  another  ranch  under  an  agree-  man  and  manager  for  the  new  owner, 
ment  with  the  manager  thereof,  who  All  creditors  of  the  prior  owner  were 
received  and  held  her  for  plaintiff,  immediately  notified,  announcement 
Heldf  a  sufficient  compliance  with  of  the  sale  was  published  for  two 
the  requirement  of  immediate  deliv-  weeks  in  the  local  papers,  and  Brad- 
ery.   Cameron  v.  Calberg  (CaL,  1892),  street's  was  notified  of  the  sale.  New 
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the  possession  of  the  seller.  As  was  said  by  Chief  Justice  Eed- 
field,  ^^  after  a  sale  of  personal  chattels  has  become  perfected 

letter-heads  were  immediately  pro-  elsewhere,  sold  his  cows,  fixtures  and 
cored  and  used,  showing  the  new  equipments  of  the  farm  to  an  em- 
owner  as  proprietor.  Business  was  ployee.  P.,  whom  he  had  placed  in 
conducted  in  the  name  of  the  new  charge  of  the  farm.  A  few  months 
owner,  and  she  was  frequently  in  the  later,  P.,  being  unable  to  pay,  resold 
store,  though  not  engaged  in  selling  the  property  to  R,  in  presence  of  two 
good&  Held,  A  su£Soient  change  of  witne6se8,but  the  property  was  bailed 
possession.  Pollard  v.  FarweU(1892X  to  P.  for  use  for  a  period  of  eight 
48  Ma  App.  42l  '  The  sale  of  seven  months.  Shortly  afterward  S.  levied 
horses  to  plaintiff  was  actually  bona  upon  the  property  and  sold  it  as  the 
fidet  and  there  was  immediate  deliv-  property  of  P.  B.  gave  notice  both 
ery.  Soon  after  the  delivery  the  before  and  at  such  sale  that  the  prop- 
plaintiff  employed  a  man,  formerly  erty  was  his  own.  Jury  found  utmost 
in  the  employ  of  vendor,  and  put  good  faith  on  part  of  both  R  and  P. 
this  man  in  charge  of  the  horses;  Held,  a  sufficient  delivery  and  con- 
with  six  of  them  in  a  team,  he  and  tinned  change  of  possession.  Bell  v. 
the  said  vendor,  with  a  like  team,  McCloskey  (1898),  155  Pa.  St  819,  36 
did  a  large  amount  of  plowing  for  AtL  R  547. 

a  third  person;  for  convenience  in  Plaintiff  bought  of  N.  certain  com, 
working  while  doing  the  plowing,  standing  in  two  pieces,  the  corn  to 
one  of  the  horses  of  plaintiff*s  team  be  cribbed  or  thrown  into  piles  as  he 
was  interchanged  with  one  of  the  might  elect.  He  rode  through  both 
horses  of  the  vendor's  team.  Held,  pieces,  and  paid  $25  on  one  and 
that  this  evidence  supported  the  $60  on  the  other.  Later  one  piece 
finding  of  "  an  actual  and  continued  was  cut  and  i)artly  shocked.  Held, 
change  of  possession."  Freeman  v.  there  had  been  sufficient  delivery 
Hensley,  Sheriff  (CaL,  1892),  80  Paa  and  change  of  possession.  State  ex 
R  792.  Buggies  in  a  <*  knock-down  "  reL  Wright  v.  Casteel  (1892),  51  Ma 
oonditimi  (parts  in  boxes  and  crates)  App  148.  T.  Ckx  owned  two  engines 
were  stored  in  warehouse.  Vendor  in  the  possession  of  W.,  Who  held  as 
took  vendee*s  agent  to  the  ware-  bailee.  T.  Ca  sold  them  to  appellant, 
house,  pointed  out  the  goods  sold,  and  both  T.  Ckx  and  appellant  notified 
locked  the  warehouse  and  gave  the  W.  of  the  sale  and  instructed  him  to 
key  to  the  agent,  who  thereafter  re-  hold  for  appellant  Held,  a  sufficient 
tained  it.  Held,  a  sufficient  delivery  delivery  and  change  of  possession, 
and  actual  and  continued  change  of  Nat.  Bank  of  Chambersburg  v.  Buck- 
possession,  even  though  goods  of  third  eye  L  &  R  Works  (1892),  46  III  App 
person  were  also  stored  in  the  ware-  526.  Firm  engaged  in  merchandis- 
house,  and  such  third  person  had  ing  sold  out  its  business  to  a  creditor 
been  given  a  key  and  had  been  prom-  firm.  Latter  took  possession,  removed 
ised  that  he  should  have  exclusive  the  old  sign-board,  put  its  own  in 
possession.  Morrison  v.  Oium,  Sheriff  place,  and  advertised  the  change,  but 
(1892),  8  N.  Dak.  76,  54  N.  W.  R  28a  retained  one  of  the  members  of  the 
The  lessee,  R,  of  a  dairy  farm,  living  vendor  firm  to  act  as  salesman.  Held, 

831 


§  965.]  LAW  OF  SALE.  [book  m. 

by  sach  a  visible,  notorious  and  continaed  change  of  posses- 
sion that  the  creditors  of  the  vendor  may  be  presumed  to  have 

a  valid  sale.  LouMieim  v.  Seyfarth  for  the  expressed  consideration  of 
(1893),  49  UL  App.  56L  G.  was  in-  $1,000,  under  oral  ag^teement  that  bill 
debted  to  his  brother,  the  defendant,  of  sale  should  not  be  given  nor  pos- 
in  various  sums  for  wages,  loans,  etc.  session  surrendered  until  H.'s  credit 
Defendant  was  in  possession  of  G.'s  should  by  his  further  employment 
store  as  clerk  and  manager.  He  by  W.  increase  W.'s  indebtedness  to 
pressed  G.  for  payment  and  G.  gave  him  to  the  sum  of  $1,000.  when  the 
him  a  bill  of  sale  of  the  stock  of  bill  should  be  delivered  and  posses- 
goods  in  the  store-  in  payment  of  sion  immediately  given.  This  ar- 
the  debt.  Defendant  immediately  rangement  was  carried  out,  and  upon 
changed  the  advertisements,  and  ad-  the  debts  reaching  the  amount 
vertised  himself  as  proprietor,  noti-  agreed  upon,  the  bill  of  sale  was  de- 
fied the  landlord  of  the  purchase  and  livered  by  W.  to  H.,  and  H.  took  im- 
himself  became  tenant,  and  refused  mediate  possession  and  put  up  a 
to  receive  goods  consigned  to  G.  Hetd^  plain  sign  on  the  mill,  "A.  Hawn« 
a  sufficient  delivery  and  change  of  Successor  to  Greorge  Wright^'  Held, 
possession.  Martin  v.  Duncan  (1893),  that  as  there  was  no  sale  until  the 
47  IlL  App.  84  The  owner  of  a  large  condition  was  complied  with,  and 
pasture  on  which  he  and  another  that  as  upon  compliance  therewith 
pastured  their  horses  together,  and  there  was  immediate  delivery  and 
on  which  both  lived  (but  in  separate  continued  change,  of  possession,  the 
houses),  sold*  that  other  some  of  his  sale  was  valid  as  against  creditors 
horsea  Such  horses  remained  in  the  subsequently  attaching.  Roberts  v. 
pasture  as  befora  Held^  a  sufficient  Hawn  (1894),  20  Cola  77,  36  Pac  R. 
delivery  and  change  of  possession.  886.  W.  sent  C.  a  bill  of  sale  of  prop- 
Traders'  Nat  Bank  of  Ft  Worth  v.  erty  in  the  possession  of  M.  which 
Day  (1894),  87  Tex.  101,  26  a  W.  K.  was  to  be  operative  upon  a*8  paying 
1049.  At  the  time  of  the  sale  the  a  note  made  by  W.  and  M.  and  pay- 
whisky  was  stored  in  a  bonded  ware-  ing  the  bill  of  M.  for  the  care  of  the 
house,  only  to  be  removed  upon  sur-  property  up  to  time  of  acoeptanca 
render  of  the  certificates  and  com-  After  some  correspondence,  G.  ac- 
pliance  with  their  conditiona  The  cepted  the  offer,  paid  M.*s  bill  and 
certificates  were  in  the  hands  of  either  paid  or  guaranteed  the  note, 
pledgees,  several  hundred  miles  and  immediately  took  possession, 
away.  Pledgees  were  immediately  Held,  that  the  sale  dated  not  from 
notified  of  the  sale  and  that  the  pur-  the  delivery  of  the  bill  of  sale  but 
chaser  claimed  the  certificates  sub-  from  the  date  of  acceptance  of  the 
ject  to  the  pledgees'  lien.  Held,  a  conditions  under  which  it  was  to 
good  delivery  and  change  of  pes-  become  operative,  and  that  there 
session*  Freiberg  v.  Steenbock  (1893),  was  thus  immediate  delivery  and 
54  Minn«  509,  56  N.  W.  R  175.  W.  change  of  possession.  Cornwall  v. 
was  indebted  to  H.  in  the  sum  of  Mix  (Idaho,  1893),  34  Paa  R  89a  Q 
about  $800,  and  made  a  bill  of  sale  to  was  a  baker,  and  had  been  in  em- 
H.  of  a  portable  sawmill,  horses,  etc.,  ploy  of  R  for  nearly  a  year.   R  owed 
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0 

notice  of  it,  the  vendee  may  lend  or  let  or  employ  the  vendor 
to  sell  or  perform  any  other  service  about  the  thing  with  the 

him  for  such  labor  S869.55,  and  being-  tion  of  its  wholesale  business  to  its 
unable  to  pay  proposed  to  sell  him  manager  he  took  actual  possession  of 
the  stock  of  good&  An  inventory  the  goods  in  the  warehouse;  removed 
was  taken,  a  schedule  made  and  the  other  goods,  which  he  had  purchased 
goods  transferred  by  biU  of  sala  and  which  had  been  theretofore  in 
Booms  in  which  business  was  carried  the  retail  store,  to  the  warehouse; 
on  and  fixtures  were  leased  to  C.  for  opened  a  retail  and  wholesale  store 
three  months,  and  keys  and  posses-  in  the  wareboui;e,  cutting  windows 
sion  were  delivered,  and  the  next  therein;  placed  the  sign  ** Office" 
night  a  sign  with  name  of  C.  as  sue-  over  the  door;  and  advertised  him- 
cesser  to  R.  was  placed  on  the  build-  self  in  a  newspaper  as  the  successor 
ing.  Held,  a  sufficient  change  of  pos-  to  the  corporation.  Held,  that  there 
session.  Eversman  et  aL  v.  Clements  was  a  sufficient  delivery.  Crymble 
(1895),  6  Cola  App.  224, 40  Pac.  R  575.  v.  Mulvaney  (1895),  21  Cola  203,  40 
S.  transferred  to  F.  certain  personal  Pac.  R.  499.  E.  bought  a  restaurant 
property  upon  F.*s  undertaking  to  and  paid  full  consideration  therefor, 
satisfy  a  certain  claim  which  F.  &  When  the  bill  of  sale  was  made  and 
Ca  had  against  S.  F.  Sc  Ca  agreed  the  purchase,price  paid,  the  vendor, 
to  this  and  gave  S.  a  receipted  bill,  J.,  went  with  K  to  the  restaurant 
acknowledging  payment  of  the  said  and  gave  E.  possession,  and  after  no- 
claim,  and  charged  F.  with  the  tifying  the  help  of  the  sale  went 
amount  upon  account.  S.  ran  a  bar  away,  and  E.  assumed  control.  J.*s 
in  the  W.  Hotel  The  goods  in  ques-  name  was  never  on  the  outside  of 
tion  were  turned  over  to  F.,  who  put  the  restaurant,  and  the  only  sign  she 
them  in  an  imoocupied  room  in  the  ever  had  there  was  *' Jim's  Place." 
basement  of  the  W.  Hotel,  locked  This  sign  was  allowed  to  remain.  The 
the  room  and  kept  sole  control  of  the  bills  of  fare  were  not  changed  at  the 
key.  Nobody  else  had  access  to  the  time  of  the  sale.  Held,  a  sufficient 
room,  and  F.  put  on  the  door  a  no-  change  of  possession.  Burcliinell  v. 
tioe  that  the  goods  within  were  his  Smidle  (1895).  5  Colo.  App.  417,  88 
property.  He  informed  the  manager  Paa  R  1097.  R.  executed  to  D.  a 
of  the  W.  Hotel  what  he  had  done,  bill  of  sale  of  goods  in  his  store  and 
and  the  manager  consented  thereto  at  the  same  time  conveyed  to  him 
and  to  F.*s  occupancy  of  the  room,  certain  accounts  and  real  estate;  D. 
and  agreed  so  far  as  was  necessary  immediately  took  the  keys  of  the 
to  hold  the  goods  for  F.  Held,  that  store,  locked  the  door,  made  a  tem- 
the  possession  was  acquired  openly  porary  arrangement  with  R.  to  act 
and  that  the  sale  was  good.  Conly  as  his  clerk,  and  opened  the  store 
V.  Friedman  (1895X  6  Colo.  App.  160,  early  the  next  morning,  when  W. 
40  Paa  R.  848.  A  corporation  carry-  levied  on  the  goods.  Held,  an  imme- 
ing  on  a  retail  and  a  wholesale  busi-  diate  and  sufficient  change  of  pos- 
ness  used  a  warehouse,  on  which  session  under  the  bill  of  sale.  Drury 
there  was  no  sign,  solely  for  storing  v.  Wilson  (1896),  38  N.  Y.  a  538,  4 
its  goods.  On  a  sale  by  the  corpora-  App.  Div.  232b  Heavy  printing  ma- 
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Bame  safety  he  may  a  stranger."  ^    And  many  cases  apply  a 
still  more  liberal  rule.* 

obinery  and  appliances  located  in  printed  notices  advising  the  public 

leased  rooms  were  sold  in  good  faith,  that  he  had  bought  the  brick,  that 

and  vendor  locked  the  doors  and  sur-  they  were  his  property  and  were  for 

rendered  the  keys  to  the   vendee,  sale,  and  gave  in  the  notices  his  ad- 

ife^d,  a  sufficient  delivery.    Kellogg  dress  and  his  telephone  number.  The 

Kewspaper  Ca  v.  Peterson  (1896),  162  notices  remained  posted  two  or  three 

IlL  158,  44  N.  K  R.  411,  affirming  59  months,  and  never  at  any  time  after 

111.  App.  89.    H.  bought  from  P.  and  the  sale  did  P.  claim  or  exercise  any 

paid  valuable  consideration  for  cer-  control  over  them.    At  the  time  of 

tain  brick  lying  on  the  street.    He  the  execution,  however,  four  months 

posted  on  the  pile  several  written  or  after  the  sale,  the  notices  had  disap- 

^  In  Dewey  v.  Thrall,  18  Vt.  284^  vendee  advertised  for  a  week  in  the 

To  same  effect:  Stevens  v.  Irwin,  15  local  papers  that  she  had  bought  the 

CaL  503,  76  Am.  Dec.  500;  GK)uld  v.  goods  and  would  continue  the  busi- 

Huntley,  73  CaL  399,  15  Pac.  R.  24;  ness.    Held,  a  sufficient  change  of 

Deere  v.  Needles,  65  Iowa,  101,  21  N.  possession. 

W.  R  208;  French  v.  Hall,  9  N.  H.        «Thus,inShaulv.Harrington(1891\ 

187, 82  Am.  Dec.  841 ;  Ziegler  v.  Hand-  64  Ark.  805, 15  &  W.  IL  835,  i^  is  said 

rick,  106  Pa.  St.  87.  *'  that  a  legal  delivery,  and  not  a 

It  is  not  always  necessary  that  the  visible  change  of  possession,  is  all 

**  public  **  shall  know  about  the  sale  that  is  required  to  protect  the  ven- 

nor  that  the  change  of  possession  dee*s  titla"    *'  Constructive  delivery 

«hall  continue  until  the  whole  com-  being  enough  to  satisfy  the  law,  it  is 

munity  has  become  apprised  of  the  an  easy  transition  to  constitute  the 

fact,  provided  there  has  in  fact  been  vendor  a  bailee  for  the  vendee,  and 

«n  actual  and  open  change  of  pes-  so  work  out  a  delivery.    And  it  is 

session.    Thus,  on  the  sale  of  a  horse,  held  that  such  a  delivery  is  sufficient 

buggy  and  harness,  it  is  not  neces-  against  creditora    Whenever  there 

sary  that  the  whole  community  shall  is  a  completed  contract  of  sale,  and 

be  made  aware  of  it  in  order  to  make  an  agreement  by  the  vendor  to  hold 

it  valid.    Deere  v.  Needles,  65  Iowa,  as  bailee  for  the  vendee  in  lieu  of  an 

101,  21  N.  W.  R.  20a  actual  delivery,  the  sale  is  complete 

In  Benjamin  v.  Madden  (1896),  94  against  creditors  if  it  is  not  other- 

Va.  66,  26  S.  K  R.  892,  there  was  an  wise  fraudulent"  Citing  Little  Bock 

actual  and  bona  fide  sale,  and  the  &  Fort  Smith  By.  Ca  v.  Page,  85  Ark. 

ven.dee   took    possession,    but   the  804;  Stinson  v.  Clark,  6  Allen  (Masa), 

vendor  and  his  former  clerk  were  340;  Ingalls  v.Herrick,  108Ma8s.351 

retained  as  salesmen,  the  vendor's  Thorn  dike  v.  Bath,  114  Mass.  116 

name  was  continued  on  the  window-  Barrett  v.  Goddard,  8  Mason,  107 

shades  (this  being  the  only  sign),  and  Webster  v.  Anderson,  42  Mich.  554 

the  vendor's  license  was  not  trans-  Norwegian  Plow  Ca  v.  Hanthom,  71 

ferred  to  the  vendee.     The  bill  of  Wia  529,  87  N.  W.  B.  825;  Pregnail 

sale,  however,  was  recorded  and  the  v.  Miller,  21  S.  C.  885i 
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§  966, ^*  Exclusive/' —  The  possession  of  the  buyer 

must,  finally,  it  is  said,  be  an  exclusive  one  —  that  is,  one  not 

peared.    Sdd,  a  sufficient  change  of  dence  of  sale,  delivery  and  oontin* 

possession.    Hawkins  v.  Kansas  City  uous  possession.    Everett  v.  Taylor 

Hydraulic,  etc.  Brick  Ca  (1895),  63  (1896),  14  Utah,  242,  47  Pac.  R  75w 

Ma  App.  64  1  Ma  App.  R  609.    D.  h,  was  engaged  in  other  business  in 

purchased  and  took  a  bill  of  sale  for  &,,  and  on  the  advice  of  a  friend  who 

wood  piled  upon  the  land  of  a  stranger,  was  acquainted  with  the  business  of 

X,  and  subject  to  a  lien  for  cutting,  the  store  in  F.  he  bought  the  stock 

The  wood  was  measured  and  form-  of  goods  therein,  went  to  F.  for  a 

ally  delivered,  but  was  not  moved,  day,  took  possession,  changed  signs. 

Within  three   and   one-half   hours  and  hired  one  of  the  vendor's  clerks 

thereafter  M.,  the  seller,  paid  off  the  and  left  him  in  charge,  while  L.  him- 

lien  of  the  choppers  out  of  money  re-  self  returned  to  S.    The  vendor  gave 

ceived  from  D.  Held,  a  sufficient  de-  up  possession  and  had  nothing  more 

livery  and  change  of  possession.  Du-  to  do  with  the  business  for  two  weeks, 

bois  V.  Spinks  (1896),  114  CaL  289,  46  at  the  end  of  which  period  L.  hired 

Paa  R  95.    W.  was  indebted  to  his  him  and  put  him  in  charge  of  the 

barkeeper,  EL,and  proposed  that  if  K.  business.    Held,  that  there  was   a 

would  pay  him  the  difference  be-  substantial  and  unequivocal  change 

tween  the  debt  and  the  value  of  the  of   possession   following    the    sale, 

stock  in  the  saloon   he  would  sell  Levy  v.  Scott  (1896),  115  CaL  89,  46 

such  stock  to  him.    EL  had  left  the  Pac.  R  892. 

-employ  of  W.  and  another  barkeeper  A  stone-cutter  transferred  his  stock 

had  been  employed.    The  property  in  trade  to  his  sister  in  payment  of 

was  delivered  to  K.,  the  new  bar-  two  of  his  notes  held  by  his  sister, 

keeper   discharged,  and  the   place  The  sister  continued  the  business, 

locked  up  by  K.,  who  had  no  license,  notified  dealers  of  the  transfer  and  of 

and  who  kept  the  key  and  was  there-  her  cole  interest  in  the  business,  paid 

after  the  only  person  who'  entered  its  running  expenses,  appointed  her 

the  place.    Held,  that  there  was  an  brother  as  manager  and  paid  him  a 

immediate  delivery  followed  by  an  salary.  Held,  a  sufficient  delivery  and 

actual  and  continued  change  of  pos-  change  of  possession.   Kelly  v.  Mesier 

session.    Howe  v.  Johnson  (1897),  117  (1897),  46  N.  Y.  Supp.  61, 18  App.  Div. 

CaL  87,  48  Paa  R  97a    A  vendor  de-  829.    One  partner  had  had  nothing 

livered  to  plaintiffs  enough  wool  at  to  do  with  the  business  of  the  firm 

nine  cents  a  pound  to  pay  a  debt  of  for  a  month,  and  the  other  trans- 

$505,  which  he  owed  them,  and  they  ferred  their  stock  of  goods  to  a  cred- 

moved  it  a  considerable  distance  to  iter  at  a  good  valuation  in  payment 

the  opposite  end  of  the  shed  and  of  a  firm  debt.    After  he  had  shown 

-stored  it;    afterwards  the   vendor,  the  new  delivery  boy  the  delivery 

upon  an  agreement  with  the  plaint-  route,  he  left  the  store,  leaving  it  in 

iffs,   employed   a  man    who   owed  charge  of  the  purchaser's  agent,  who 

him  to  haul  the  wool  to  the  station  had  been  in  the  employ  of  the  firm 

to  be  shipped  iil  the  names  of  the  as  book-keeper  for  the  month  pre- 

plaintiffa    Held,  prima  fade  evi-  vious.    Evidence  held  sufficient  to 
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concurrent  with  the  possession  of  the  seller.*  But  this  rule 
also,  like  the  others,  adapts  itself  to  the  circumstances  of  the 

show  an  actual  and  continued  and  son,  except  when  she  intrusted 
change  of  possession.  Stratton  v.  a  part  of  it  to  them  to  sell  to  obtain 
Burr  (CaL,  1898),  54  Pac.  R.735,  A  necessaries  for  the  family;  they  re- 
firm  composed  of  father  and  son  sold  turned  it  to  her  upon  failing  to  find 
to  the  wife  and  mother  jewelry,  a  purchaser.  Hdd,  that  there  was 
which  was  delivered  to  her  and  kept  an  actual  and  continued  change  of 
by  her  for  three  months  in  her  house,  possession  as  against  creditoia  -  In 
where  she  resided  with  her  husband  the   same  case,  the   mother,  after 

I 

>  "The  law  undoubtedly  is,"  said  did  befora   In  such  a  case  the  court 

Sharswood,  J.  (in  McKibben  v.  Mar-  must  pronounce  it  fraudulent  and 

tin,  64  Pa.  St  352,  3  Am.  R  588),  colorable  jpcr  «&    We  have  been  re- 

'^that  not  only  must  possession  be  f  erred  to  three  cases  only  in  oar 

taken  by  the  vendee,  but  that  po»-  books  which  were  determined    on 

session   must  be   exclusive  of  the  this  ground.    These  were  aU  of  the 

vendor.  A  concurrent  possession  will  character  I  have  stated.    Hoffner  v. 

not  do.    <  There  cannot  in  such  case,'  Clark,  5  Whart  545;  Brawn  v.  Kel- 

said  Mr,  Justice  Duncan,  *  be  a  con-  ler,  43  Pa.  St  104,  82  Am.  Dea  554; 

current  possession;  it  must  be  exclu-  Steelwagon  v.  Jeffries,  44  Pa.  St  407. 

sive,  or  would  by  the  policy  of  the  Certainly  it  may  be  considered  as 

law  be  deemed  colorable.'    Clow  v.  settled  by   abundant   authority  in 

Woods,  5  S.  &  R  275,  9  Am.  Dea  346.  this  court  that  where  there  has  been 

And  again  in  Babb  v.  Clemson,  10  S.  a  sufficient  actual  or  constructive 

&  R  428,  13  Am.  Dec.  684:  'There  'delivery  to  the  vendee,  and  he  is  in 

cannot  be  a  concurrent  possession  in  possession,  the  fact  that  the  vendor 

the  assignor  and  assignee;  it  mw^t  is  employed  as  a  clerk  or  a  servant 

be  exclusive  or  it  is  deemed  color-  about  the  establishment,  in  a  ca- 

able  and  fraudulent    To  defeat  the  pacity  which  holds  out  no  indicium 

execution  there  must  have  been  a  of  ownership,  does    not  constitute 

bona  fide^  substantial  change  of  pos-  such  a  concurrent  possession  as  the 

session.   It  is  a  mere  mockery  to  put  law  condemna    In  such  crises  it  is  a 

in  another  person  to  keep  possession  question  for  the  jury  whether  the 

jointly  with  the  former  owner.    A  change  of  possession  has  been  actual 

concurrent  possession  with  the  as-  Xix  bona  fide  —  not  pretended,  decept- 

signor  is  colorable.*  But  what  is  the  ive  and  collusive; "  citing  McVicker 

concurrent  possession  which  will  be  v.  May,  3  Pa.  St  224,  45  Am.  Dec. 

deemed  such  as  matter  of  law?  Evi-  637;  Forsyth  v.  Matthews,  14  Pa-  St 

dently  as   owner,  or   accompanied  100,  53  Am.  Dea  522;  Hugus  v.  Rob- 

with  the  ordinary  indicia  of  owner-  inson,  24  Pa.  St  9;  Dunlap  v.  Bour- 

ship  —  such  as  will  lead  any  person  nonville,  26  Pa.  St  72;  Billingsley  v. 

not  in  the  secret  to  infer  that  there  White,  59  Pa.  St  464    Many  cases 

has  been  no   actual   change.    The  illustrative  are  cited  in  the  preoed- 

vendor  must  appear  to  occupy  the  ing  notes.                                      , 
same  relation  to  the  property  as  he 
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case.  There  are  many  situations  in  which  the  seller's  physical 
proximity  to  the  thing  sold  may  continue  although  his  rela- 
tion of  ownership  has  ceased.  Thus,  where  a  father  sold  goods 
to  his  son,  who  lived  with  him,  it  was  said  that  the  law  did  not 

keeping  the  goods  three  months,  de-  directed  by  R  &  M.  to  take  charge 
livered  them  to  the  plaintiff  to  be  and  act  as  custodian  for  them.  He 
sold  upon  commission.  Heldf  that  went  to  L.,  informing  L.  of  his  au- 
the  employment  of  the  son  by  the  thority  from  B.  &  M.,  of  the  sale  to 
plaintiff  to  assist  him  in  his  business,  R  &  M.,  eta,  and  requested  Lk  to  act 
undera  contract  towhich  the  mother  as  salesman  under  him,  to  take  an 
was  not  a  party  did  not  indicate  that  immediate  inventory,  to  open  a  new 
there  had  been  no  actual  and  con-  set  of  accounts,  to  make  sales  for 
tinued  change  of  possession  in  the  cash  only  and  account  daily  for  re- 
mother  as  against  creditors.  Boberts  ceipts,  and  to  secure  the  lease  of  the 
V.  Burr  (Cal.,  1888),  54  Pac.  R.  849.  store-room  for  the  new  owners,  for 
The  seller's  possession  of  hogs  when  rent  of  which  Munson  would  give 
they  were  levied  on  does  not  show  a  checks  at  the  proper  time.  All  this 
want  of  immediate  and  continued  was  done.  Next  day,  June  2l8t,  Mun- 
change  of  possession  where  such  pos-  son  gave  L.  written  statement  of  all 
session  was  as  an  agister  for  hire  on  this.  L.  restamped  the  stationery, 
leased  premises  different  from  those  making  it  *'  Bass  &  McDonald.*' 
upon  which  the  hogs  were  ranging  Bank  accounts  were  changed  to  their 
at  the  time  of  the  sala  Henderson  proper  names  under  the  new  ar- 
V.  Hart  (1898),  122  Cal.  332,  54  Paa  rangement  One  employee  was  dis- 
R  1110.  The  vendors  were  a  com-  charged  and  others  were  re-employed 
pany  of  F.  The  goods  were  in  a  in  the  name  of  R  &  M.  The  signs 
branch  store  in  C,  distant  about  one  on  the  store,  and  also  the  advertising 
Imndred  and  fifty  miles.  The  bill  of  cards  in  the  store-room,  were  un- 
sale  was  made  at  F.,  June  18th.  to  changed.  Held,  a  sufficient  change  of 
R  &  M.  The  next  day  R  &  M.  took  possession  as  against  attaching  cred- 
po^session  by  telephoning  one  Ma-  itors  of  the  vendor.  Bass  v.  Pease 
honey  to  go  over  to  the  sales-room  in  (1898),  79  III.  Apix  308.  M.  purchased 
C.  and  take  possession  and  act  as  in  good  faith  and  for  an  adequate 
custodian  for  R  &  M.  Mahoney  did  cash  consideration  a  stock  of  goods 
so,  being  introduced^  to  L.,  the  sales-  from  V.,  and  received  a  bill  of  sale 
man  then  in  charge,  by  the  secre-  therefor.  M.  took  immediate  pos- 
tary  of  the  vendor  company,  who  'Session,  bought  and  sold  goods  in  his 
informed  L.  that  the  stock  had  been  own  name,  employed  a  former  clerk 
sold  to  B.  &  M.  and  that  Mahoney  of  V.,  and  remained  at  the  store 
was  custodian  for  B.  &  M.  Ma-  and  in  full  charge  of  it  for  two  or 
honey  remained  five  or  ten  minutes  three  weeks  until  he  was  taken  sick 
looking  about,  and  then  went  away,  and  had  to  go  home,  when  he  em- 
returning  in  the  afternoon  and  rei^  ployed  Y.  to  take  charge  during  his 
maining  for  an  equal  period.  Next  absence.  The  old  sign  of  V.  re- 
day  Munson  returned  to  C.  and  was  mained  above  the  door,  and  an  old 
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require  the  son  to  tarn  his  father  oat  of  doors  in  order  to  make 
his  own  possession  exclasive;*  and  where  property  had  been 
transferred  from  a  hasband  to  his  wife,  the  court  intimated 
that  it  was  not  necessary  that  she  should  separate  from  him  in 
order  to  be  competent  to  receive  it.*  Such  situations  and  re- 
lationships may  give  opportunity  for  fraud  and  require  closer 
scrutiny  than  others,  but  they  are  not  conclusive.* 

§  %7.  Question  of  snfflciency  usually  for  Jury. — Whether 
the  change  of  possession  is  sufficient  under  the  circumstances 

market-wagon  with  Y.'s  name  upon  Held,  a  sufficient  delivery  as  against 

it  was  used  in  the  business.    The  old  attaching    creditors.    Groodwin     ▼. 

biU-heads  of  Y.  were  used,  but  V.'s  Goodwin  (1897),  90  Me.  2S,  37  AtL  IL 

nam*  was  obliterated  and  M.'s  sub*  852L    See  further  Masters  v.  Teller, 

Btituted.    M.  took  a  new  lease  of  the  7  Okla.  668,  56  Paa  B.  1067;  GaUick 

store  in  his  own  nama    During  this  v.  Bordeaux,  22  Mont  470,  56  Fac. 

oondition  of  affairs  the  sheriff  levied  R  961. 

upon  the  stock  as  property  of  Y.       ^  McYicker  v.  May,  8  P&  St.  224, 45 

Held,  that  there  was  a  sufficient  Am.  Dec  637. 

ohange  of  possession,  and  that  M.*8       '  Davis  v.  Zimmerman,  40  Mich.  24 

title  was  good  as  against  attaching  (But  that  there  must  nevertheless  be 

creditors   of  Y.    Menken  v.  Baker  an  actual  change  of  possession,  see 

(1899),  40  App.  Div.  608, 57  N.  T.  Supp^  McAfee  v.  Busby,  69  Iowa,  828,  28  N. 

64}.    K.  in  payment  of  a  valid  debt  W.  R  623;  Murphy  v.  Mulgrew,  102 

sold  and  conveyed  to  his  wife  his  CaL  547,  36  Pac.  R  857,  41  Am.  8t^ 

tarm  and  cattle  thereon,  and  the  R  200;  McKee  v.  Gkiroelon,  60   Me. 

deed  of  conveyance  of  the  land  was  165,  11  Am.  R  200;  Wheeler  v.  Sel- 

duly  recorded.   Held,  that  the  record  den,  63  Yt  429, 21  Atl  R  616,  25  Am. 

worked  a  constructive  change  of  the  St  R  771,  and  cases  therein  cited.) 
possession  of  the  farm,  and  that  that       >  Thus  it  is  said  in  Illinois  (Warner 

worked  a  change  of  possession  of  the  v.  Carlton,  22  111.  415):  ''There  is  no 

cattle.    Yote  v.  Karrick  (1899),  13  doubt  that  it  is  a  circumstance  to  be 

Cola  App.  388,  58  Paa  R  33a    The  considered  on  the  question  of  fraud, 

seller  gave  the  buyer  a  bill  of  sale  of  but  undoubtedly  may  be  explained.** 

certain  cows  described  as  standing  To  same  effect:  Gk)dchaux  v.  Mul- 

in  certain  stalls  in  one  of  the  seller's  ford,  26  CaL  816^  85  Am.  Dea  178: 

barns;    the  parties  went  to   these  Stevens  v.  Irwin,  15  CaL  503,  76  Am. 

stalls,  the  cows  were  pointed  out,  Dea*  500;  Morgan  v.  Miller,  62  CaL 

the  price  was  paid,  and  the  seller  492;  Gilligan  v.  Lord,  Si  Conn.  562; 

said,  <'  I  deliver  you  this  stock  free  Greenthal  v.  Lincoln,  68  Conn.  884, 

from  all  incumbranca''    It  was  also.  36  AtL  R  813.   It  may  of  course  also 

agreed  that  the  seller  should  keep  be  found  to  be  merely  a  sham.    Gol- 

the  cows  for  what  milk  they  would  lober  v.  Martin,  33  Kan.  252^  6  Ftaa 

give  until  a  certain  date  imless  the  R  267. 
buyer  sooner  sold  or  removed  them. 
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to  accomplish  the  purposes  of  the  law  is  usually  a  question  of 
fact  for  the  jury.^ 

i<{ne8tlonof  snlliolenojrforjary —  the  farm  for  a  six  weeks'  visit,  she 
Illustrations. —  In  McKibbin  v.  Mar-  requested  one  of  her  former  employ- 
tin  (1870),  64  Pa.  St  852, 8  Am.  R.  588,  ees  to  look  after  the  hay  for  her. 
two  sons  who  were  carrying  on  a  There  was  a  custom  in  that  vicinity 
hotel,  in  which  their  father  lived  for  stock-owners,  when  they  pur- 
with  them,  dissolved  their  partner-  chased  hay,  to  take  their  stock  to 
ship,  and  sold  their  interest  in  the  fur-  the  stacks  and  feed  the  hay  directly 
niture  and  business  to  their  father,  from  the  stack.  Held,  that  the  ques- 
The  dissolution  of  their  partnership  tion  whether  or  not  there  was  an  im- 
and  the  fact  of  the  sale  were  pub-  mediate  delivery,  followed  by  an 
lished  in  two  leading  newspapers,  actual  and  continued  change  of  pos- 
The  sons  continued  to  live  in  the  session,  was  for  the  jury.  In  Thomp- 
house  and  one  of  them  acted  as  su-  son  Mfg.  Co.  v.  Smith,  67  N.  H.  409» 
perintendenlJ  Afterwards  the  fur-  29  AtL  R.  405,  the  vendee  examined 
niture  was  seized  by  creditors  of  the  and  accepted  the  engine,  and  took 
sons.  Held,  that  the  sufficiency  of  with  him  such  parts  as  were  liable 
the  change  of  possession  was  for  the  to  be  stolen  or  lost,  such  as  gauge- 
jury  to  determine.  In  Porter  v.  cocks,  eta  Held^  that  the  question 
Bucher,  98  Cal  454,  88  Paa  R.  885,  whether  or  not  there  was  a  sufficient 
plaintiff  and  her  husband  lived  to-  change  of  x>ossession  was  for  the 
gether  on  a  farm  on  which  husband  jury.  In  Tennent^tribling  Shoe  Co. 
had  filed  a  declaration  of  homestead,  v.  Rudy  (1898),  53  Ma  App.  196,  R, 
She  owned  about  one  hundred  and  after  negotiation  with  H.,  made  on 
fifty  head  of  cattle  and  horses  which  May  10th  an  invoice  of  his  stock  of 
were  kept  on  this  farm,  and  pur-  goods,  and  on  May  llth  made  a  bill 
chased  from  her  husband  about  one  of  sale  of  the  stock  to  H.  at  the  in- 
hundred  and  thirty  tons  of  hay,  which  voice  price  of  $2,282.69.  H.  in  pay- 
had  been  raised  on  the  farm  and  ment  therefor  surrendered  to  R. 
stacked  in  corrals  thereon;  these  cor-  notes  held  against  him  amounting 
rals  had  been  used  for  several  years  to  $700,  and  assumed  to  pay  other 
for  the  purpose  of  stacking  hay  in  indebtedness  of  R  amounting  to 
them  in  summer  and  feeding  it  di-  the  remainder  of  the  purchase  price, 
rectly  from  the  stack  to  stock  in  On  account  of  other  business  H.  was 
winter.  In  the  previous  year  the  unable  to  take  charge  of  the  store 
plaintiff  had  bought  from  her  bus-  in  person,  but  he  took  his  bookkeeper 
band  hay  stacked  in  these  corrals  out  of  his  cigar  establishment  and 
and  had  fed  it  therefrom.  In  the  set  him  at  work  in  the  store,  and 
present  sale,  she  and  he  had  gone  to  was  himself  there  frequently  from 
the  stacks,  estimated  the  quantity  the  date  of  the  purchase  until  the 
of  hay,  agreed  on  the  price,  he  orally  goods  were  attached,  eight  days  later, 
delivered  possession,  and  she  made  a  Immediately  after  the  sale  was  com- 
part payment,  closed  the  gates  of  the  pleted  H.  notified  the  creditors  whose 
corrals,  and  later  paid  the  remainder  debts  he  had  assumed  to  pay  that  he 
of  the  price  to  him.    When  she  left  had  purchased  the   stock   and  as- 
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§  968.  Soabts  resolyed  in  favor  of  creditor  or  purchaser. 

And  where  the  question  of  the  sufficiency  is  in  doubt,  the 
doubt,  it  is  said,  ought  to  be  solved  in  favor  of  the  creditor  or 

sumed  their  debts  and  that  he  had  re-  of  possession  wiU  not  be  set  aside»  al- 

plenished  the  stock  with  new  gooda  though  the  case  is  on  the  bordei^ 

H.  afterwards  paid  these  debts.    H.  line.     In  White  v.  Pease  (1897X  15 

retained  R's  clerk  in  his  employ,  Utah,  170, 49  Pac  R.  416,  W.  recei^'ed 

and  neglected  to  destroy  R's  sign  a  biU  of  sale  for  a  quantity  of  grain 

which  was  painted  on  the  body  of  in  a  locality  remote  from  transporta- 

the   building,   and   also    failed    to  tion  and  from  place  where  W.  lived, 

change  the  name  on  the  delivery  Whether  delivery  was  made  within 

wagon.    Held,  the  sufficiency  of  the  a  reasonable  time,  when  W.  drove 

change    of  possession  was   for  the  forty-live  miles  in  order  to  obtain 

jury.     In    Sharpless    Bros.  v.  Derr  teams  with  which  to   remove  the 

(1805),  62  Ma  App.  359;  &  a,  1  Ma  grain,  is  a  question  of  fact  for  the 

App.  R  529,  Pha  Derr  was  indebted  jury.    In  McGuire  v.  West  (1897)»  — 

to  his  brother  Ed.    They  went  to  an  Ky.  App.  — ,  43  S.  W.  R  458,  some 

attorney  and  had  a  bill  of  sale  of  the  hogs  had  belonged  to  W.'s  employee^ 

stock  in  **'  Derr's  Dry  Groods  Store,"  who  kept  them  at  W.'s  logging  campi, 

of  which  P.  was  proprietor,  drawn  and  allowed  them  to  follow  cattle 

up,  and  the  price  agreed  on,  which  owned  and  fed  by  W.  W.  purchased 

price  was  to  apply  on  P.'s  debt  to  E.  the  hogs  of  his  employee,  the  latter 

P.  then  returned  to  the  store  and  in-  to  be  credited  on  an  obligation  he 

formed  the  clerks  of  the  sale,  and  in  owed  W.    The  hogs  were  to  remain 

a  few  minutes  K  returned  and  told  at  the  campund  feed  after  the  cattle 

the  clerks  of  the  sale  and  hired  them  awhile  before  being  weighed.    Dur- 

to  act  as  his  clerk&    K  also  hired  ing  this  interval  an  execution  was 

P.  to  act  as  his  manager.     K  re-  levied  lipon  them  by  M.    Held,  that 

mained  in  the  store  that  day  and  the  question  of  sufficiency  of  change 

took  charge  of  affairs,  wrote  letters  of  possession  was  one  for  the  jury, 

to  other  creditors  informing  them  of  In  Brown  v.  Harmon  (1898),  29  App. 

his  purchase,  had  notices  of  the  sale  Div.  31,  51  N.  Y.  Supp.  820,  the  bill  of 

published  in  the  several  papers  of  the  sale  was  executed  by  the  vendor  at  a 

town  (one  daily  and  two  weeklies),  time  when  he  was  being  pressed  by 

and  he  and  all  others  at  work  in  the  his  creditors.  It  covered  all  his  goods, 

store  announced  the  sale  to  all  per-  wares,  merchandise  and  store  fixt- 

soDs  coming  in.    Insurance  policies  ures,  and  was  delivered  to  the  vendee 

and  bank  accounts  were  also  changed  on  Friday  evening,  and  at  the  same 

to  E.'s  name.    No  change  was  made  time  the  vendpr,  after  locking  the 

in  the  sign  *'  Derr's  Dry  Goods  Store,"  doors,  handed  the  key  to  the  vendee, 

since  that  was  conceived  by  P.  and  Next  morning  the  vendee  handed 

£.  to  be  correctly  descriptive  of  the  the  vendor  the  key,  and  told  him  to 

new  state  of  affairs.    Next  day  E.  re-  go  to  the  store  and  open  it  and  sell 

turned  to  his  home  and  left  P.  in  the  goods  that  day,  and  close  the  store 

charge  as  manager.  Held,  that  a  ver-  at  night.    On  that  day  the  vendor 

diot  of  actual  and  continued  change  sold  six  or  seven  dollars*  worth  of 
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subsequent  purchaser,  and  against  the  first  purchaser,  because 
it  was  within  the  latter's  power  to  make  the  matter  clear.^ 

§  969,  Who  are  creditors.— The  statute  of  13th  Elizabeth 
aimed  at  the  protection  of  "  creditors  and  others  "  in  "  their  just 
and  lawful  actions,  suits,  debts,  accounts,  damages,  penalties," 
etc.,  and  it  becomes  material  to  ascertain  who  are  the  '^  creditors 
and  others  "  who  are  protected  by  this  and  the  various  enact- 
ments copied  after  it.  And  first  it  may  be  noticed  that,  in  this 
as  in  other  respects,  the  construction  which  has  been  put  upon 
these  acts  is  a  liberal  one,  designed  to  further  their  beneficent 
purposes,  and  has  not  "  stuck  in  the  bark." 

§  970. Nature  of  demand — Contract  or  tort — In  Judg- 
ment.—  In  respect  of  the  nature  of  their  demands,  therefore,  it 
is  the  settled  rule  that  all  those  are  creditors  who  have  claims 
enforceable  by  legal  process,  whether  such  claims  are  based 
upon  express  or  implied  contract,  or  not.'    One  entitled  to  re- 

gooda.  On  the  next  Monday  the  shaU  be  protected,  and  therefore  aU 
vendor  again  went  to  the  store,  put  persons  having  such  interests  must 
some  posters  in  the  window,  adver-  i)e  included  in  the  word  'creditors.' " 
tising  an  auction  sale  of  the  goods.  And  in  Anderson  v.  Anderson.  64 
and  boxed  up  some  of  the  goods  Ala.  403,  the  court  say:  *'The  term 
which  R,  the  vendee,  did  not  wish  creditors^  as  employed  by  the  statute, 
to  sell.  The  signs  upon  the  building  has  been  construed  liberally,  and  not 
and  the  awning  were  not  changed,  in  a  narrow,  strict  or  technical  sense. 
Vendee  was  vendor's  mother-in-law  Whoever  has  a  right,  claim  or  de- 
an d  lived  in  his  family.  Hddf  the  mand  founded  on  contract,  whether 
question  of  change  of  possession  was  contingent  or  absolute,  for  the  per- 
one  for  the  jury,  and  a  directed  ver-  formance  of  a  duty,  or  for  the  pay- 
diet  for  the  vendee  was  set  asida  ment  of  damages  if  the   contract 

i  Anderson  V.  Brenneman  (1880),  44  should  not  be  fully  performed,  has 

Mich.  198.  been  regarded  as  a  creditor  within 

2  Thus  in  Bongard  v.  Block,  81  III  the  meaning  of  the  statute,  against 

186,  25  Am.  R.  276,  the  court  say  that  whom  a  voluntary  conveyance  will 

the  word  "creditors"  is  not  ''used  not  be  supported,  though  no  breach 

in  the  strict  technical  sense,  but  in-  of  the  conti-act,  furnishing  a  cause 

eludes  all  parties  who  have  demands,  of  action,  may  occur  until  after  the 

accounts,  interests  or  causes  of  ac-  execution  of  the  conveyance.    Bibb 

tion,  for  which  they  might  recover  v.  Freeman,  59  Ala,  613;   Foote  v. 

any  debt,  damages,  penalty  or  for-  Cobb,  18  Ala.  585;   Gannard  v.  Es- 

feiture;  that  such  were  the  interests  lava,  20  Ala.  782." 
which  the  statute  expressly  says 
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cover  damages  for  the  commission  of  a  tort  is  no  less  a  creditor 
than  he  who  is  entitled  to  damages  for  the  breach  of  contract.^ 
Neither  is  it  necessary  that  the  claim,  whether  in  contract  or 
in  tort,  shall  have  matured  or  been  in  action  at  the  time  when 
the  fraudulent  transfer  was  consummated:  if  the  claim  existed 
then  it  is  sufficient,"  though  it  must  usually  be  reduced  to  judg- 
ment before  it  can  be  made  the  actual  basis  of  attack.' 

1  Claims  for  the  recorery  of  dam-  9  S.  W.  R  668;  McVeigh  v.  Ritenoar, 

ages  for  torts  are,  before  judgment,  40  Ohio  St  107;  Jackson  v.  Myers,  18 

necessarily  uncertain  and   unliqui-  Johna  (N.  T.)  425.    Even  before  suit 

dated,  but  by  the  weight  of  author-  brought    or     judgment     obtained, 

ity  the  claimants   are  entitled  to  Shean  v.  Shay,  supra;    Corder    v. 

protection,  as  creditors,  even  before  Williams,  supra, 

suit  or  judgment,  against  convey-  The  dictum  of  Judge  Cooley  in  Hill 

anoes  intended  to  defeat  them.  Bon-  y.  Bowman,  35  Mich.  191,  contra,  is 

gard  v.  Block,  81  IlL  186,  25  Am.  R  said  to  be  opposed  to  the  weight  of 

276;  Walradt  v.  Brown,  1  Gilm.  (IlL)  authority,  and  is  weakened  if  not  de- 

897,41  Am.  Dec.  190;  Greer  V.Wright,  stroyed  by  Schaible  v.  Ardner,  9S 

6  Gratt.  (Va.)  154,  52  Am.  Dec.  Ill;  Mich.  70,  56  N.  W.  R  1105.    But  in 

Lowry  v.  Pinson,  2  Bailey,  L.  (S.  C.)  Connecticut  and  Vermont  **  credit- 

824,  23  Am.  Dec.  140;   Philbrick  v.  ors '*  are  those  only  whose  claims  are 

O'Connor,  15  Oreg.  15, 13  Pac.  R  612,  based  upon  contract    Fox. v.  Hills.  1 

3  Am.  St  R  139;  Shean  v.  Shay,  42  Conn.  294;  Fowler  v.  Frisbie,  8  Conn. 

Ind.  375, 13  Am.  R  366.  820;  Beach  v.  Boynton,  26  Vt  735; 

As  long  ago  as  Twyne's  Case,  8  Green  v.  Adams,  59  Yt  602,  59  Am. 
Coke,  80,  it  was  said  that  "this  act  R  761, 10  AtL  R  742L 
doth  not  extend  only  to  creditors,  ^  As  to  tort8,  Shean  v.  Shay,  42  Ind. 
but  to  all  others  who  had  cause  of  875,  13  Am.  R  866:  Corder  v.  Will- 
action,  or  suit,  or  any  penalty,  or  for-  iams,  40  Iowa,  582.  Contra,  Hill  t. 
feiture,  etc."  That  it  applies  to  torts,  Bowman,  85  Mich.  191,  dictunu  Bat 
see  also:  Corder  v.  Williams.  40  Iowa,  see  Schaible  v.  Ardner,  98  Mich.  70» 
582;  Weir  v.  Day,  57  Iowa,  84;  Hoflf-  56  N.  W.  R  1105. 
man  v.  Junk,  51  Wis.  618;  Harris  v.  Incase  of  claims  based  on  contract 
Harris,  23  Gratt  (Va.)  737;  Cooke  v.  the  right  of  attack  dates  from  the 
Cooke,  43  Md.  522;  Welde  v.  Scotten,  time  of  making  the  contract  Hamet 
59  Md.  72;  Westmoreland  v.  Powell,  v.  Dundass,  4  Pa.  St  178;  Howe  t. 
59  Ga..  256;  Simons  v.  Busby,  119  Ind.  Ward,  4  Ma  195;  Cook  v.  Johnson,  13 
13,  21  N.  E.  R  451;  Lyne  v.  Wann,  72  N.  J.  Eq.  51,  72  Am.  Dea  881;  Stone 
Ala.  43;  Cole  v.  Terrell,  71  Tex.  549,  v.  Myers,  9  Minn.  803,  86  Am.  Dec. 

>  Unless  changed  by  statute,  as  in    by  judgment  levy  or  otherwise,  have 
Alabama,  the  rule  is  practically  uni-    acquired  a  lien  upon  the  property  in- 
Tersal  that  before   a  creditor  can    volved.    Wait   on  Fraud.  Convey., 
commence  proceedings  to  set  aside    §73;  2  Bigelow  on  Fraud,  136. 
the  fraudulent  conveyance  he  must, 
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§  971. Ibsolute  or  conditional. — ilfeither  is  it  neces- 
sary that  the  claim,  at  the  time  of  the  transfer,  shall  have  been 
an  absolute  ratl^er  than  a  conditional  or  collateral  one:  sureties 
and  indorsers  are  creditors  of  their  principals  and  of  each  other 
to  the  extent  of  their  right  to  contribution  or  indemnity,^  while 
the  obligees  are  creditors  not  only  of  the  principal  debtors  but 

of  the  indorsers  and  sureties  as  well.' 

« 

§  972.  Existing  and  subsequent  creditors  —  Whatconyey- 
ances  existing  creditors  may  avoid. —  In  respect  of  the  time 
when  the  creditors  became  such,  there  can  ordinarily  be  little 
question  concerning  those  whose  claims  were  in  existence  at 
the  time  of  the  conveyance  alleged  to  be  fraudulent.  As  to 
these,  who  are  usually  designated  "  existing  creditors,"  it  seems 
now  to  be  the  generally  established  rule  that,  while  convey- 
ances with  actual  fraudulent  intent  are  of  course  voidable,  con- 
veyances merely  voluntary,  though  by  some  authorities  deemed 
also  fraudulent  j?^  se^  are  to  be  regarded  simply  as  presump- 

104;  Thompson  y.  Thompson,  19  Me.  ^  Cook  v.  Johnson,  13  N.  J.  Eq.  51^ 

244,  36  Am.  Dec.  751;  Woolridge  v.  72  Am.  Dec.  381. 

Gkige,  68  III  157;  Anderson  v.  Ander-  'In  the  famous  case  of  Reade  v. 

son,  64  Ala.  408;  Gannard  v.  £slava,  Livingston  (1818),  8  Johns.  (N.  Y.)  Ch. 

20  Ala.  732.  481, 8  Am.  Deo.  520,  Chancellor  Kent, 

A  claimant  in  bastardy  proceed-  after  an  elaborate  review  of  the  Eng- 

ings  is  a  creditor  before  judgment,  lish  and  American  cases,  reached  the 

though  she  cannot  attack  the  con-  conclusion  that  where  the  party  is 

veyance  until  after  judgment  has  indebted  at  the  time  of  the  voluntary 

been  obtained.    Pierstoff  v.  Jorges,  conveyance,  it  is  fraudulent  as  a  pre- 

86  Wis.  128,  89  Am.  St.  R  881,  56  N.  sumption  of  law,  and  that  this  pre- 

W.  R.  735.  So  where  wife  in  divorce  sumption  does  not  depend  upon  the 

proceedings  claims  alimony.   Byrnes  amount  of  the  debts,  or  the  extent  of 

V.  Volz,  53  Minn.  110,  54  N.  W.  R.  942.  the  property  or  the  circumstances  of 

1  Bowen  v.  Hoskins,  45  Misa  183,  the  party.    This  strict  rule  has  since 

7  Am.  R.  728;  Pashby  v.  Mandigo,  42  been  repudiated  in  New  York  (Sew- 

Mich.  172,  3  N.  W.  R  927;  Rogers  v.  ard  v.  Jackson,  8  Cow.  406;  Cole  v. 

Abbott,  128  Mass.  102;  Post  v.  Stiger,  Tyler,  65  N.  Y.  73;  Dunlap  v.  Hawk- 

29  N.  J.  Eq.  554;  Shurts  v.  Howell,  30  ins,  59  N.  Y.  342;  Smith  v.  Reid  (1892), 

N.  J.  Eq.  418;  Bibb  v.  Freeman,  59  134  N.  Y.  568, 31 1^.  R  R 1082),  though 

Ala.  612;  Loughridge  v.  Rowland,  52  it  has  been  followed  in  a  few  other 

Miss.  546;  Van  Wyck  v.  Seward,  18  cases.    Hanson  v.  Buckner,  4  Dana 

Wend.  (N.    Y.)  375;    Rynearson   v.  (Ky.),  251,  29  Am.  Dea  40L 
Turner,  52  Mich,  7, 17  N.  W.  R.  219. 
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lively  fraudulent,  and  may  be  sustained  when,  and  only  whea. 
the  parties  make  clear  proof  that,  notwithstanding  the  indebt- 
edness of  the  grantor,  the  conveyance  was  made  in  actual  good 
faith  and  in  such  an  amount  as  to  leave  at  the  time  a  reason- 
able surplus  for  the  satisfaction  of  creditors.^ 

§  973. What  conYey ances  subsequent  creditors  may 

avoid, —  As  to  the  second  class,  usually  called  "subsequent 
creditors,*'  it  seems  likewise  to  be  settled  that  a  conveyance 
made  with  an  actual  and  direct  intent  to  defraud  creditors 
may  be  impeached  by  subsequent  as  well  as  by  existing  ones;* 
but  that  conveyances  simply  voluntary  are,  at  least  where  no 
creditors  of  the  first  class  exist  also,  neither  conclusively  nor 
presumptively  fraudulent,  but  will  be  deemed  so  where  proof 
is  given  of  an  intention  to  defraud  such  subsequent  creditors.* 

1  Illustrations  of  this  already  ap-  defeat  the  conveyance,  so  far  as  it 
pear  in  previous  notes.  See  also  Kain  breaks  in  upon  the  right  to  satisfac- 
V.  Larkin  (1892),  131 N.  Y.  300, 80  N.  R  tion  of  their  debta  .  .  .  The  right 
It  105;  Pike  v.  Miles,  23  Wis.  164,  09  of  the  subsequent  creditor  depends 
Am.  Dec.  148;  Bull  v.  Bray,  89  CaL  upon  the  existence  of  actual  fraud 
286,  26  Pac.  R.  873,  13  L.  R.  A.  576;  in  the  transaction;  the  burden  of 
Cook  V.  Johnson,  1  Beas.  (N.  J,  Eq.)  51,  proving  it  rests  upon  him." 

72  Am.  Dec.  381.  <  In  a  late  case  in  Arkansas  (Rudy 

2  Mulock  V.  Wilson,  19  Ck)la  296, 35  v.  Austin  (1892),  56  Ark.  73,  19  a  W. 
Pac.  R.  532;  Day  v.  Cooley,  118  Mass.  R.  Ill,  35  Am.  St  R.  85)  it  is  said: 
624;  Bassett  v.  McKenna,  52  Conn.  "  Against  subsequent  creditors  a  vol- 
437;  Wyman  v.  Brown,  50  Ma  139;  untary  conveyance  executed  by  a 
Lowry  v.  Fisher,  2  Bush  (Ky.),  70,  92  grantor  in  debt  at  the  time  is  not 
Am.  Dea  475;  Horbach  v.  Hill,  112  void  unless  actually  fraudulent  To 
U.  S.  144.  make  it  fraudulent,  proof  of  actual 

In  Hagerman  v.  Buchanan,  45  N.  or  intentional  fraud  is  required.    As 

J.  Eq.  292,  17  Atl  R  946,  14  Am.  St  to  what  will  be  sufficient  proof  of 

R  732,  it  is  said,  in  reference  to  the  such  fraud,  the  authorities  are  ob- 

riglit  of  subsequent  creditors  to  at-  scure  and  oonilicting.    In  order  for 

tack,  that  "  the  rule  has  been  quite  a  subsequent  creditor  to  avoid  a  vol- 

uniform  that  an  actual  fraudulent  untary  conveyance  it  is  not  sufficient 

intent  to  defraud  some  creditor  must  to  show  that  there  are  '  debts  still 

b&  proved.^'    In  Seals  v.  Robinson,  75  outstanding,  which  the  grantor  owed 

Ala.  363,  it  is  said  that,  **  if  actual  at  the  time  he  made  it,*  as  held  in 

fraud  is  shown,  it  is  not  of  impor-  Toney  v.  McGehee,  38  Ark.  427.   Mere 

tance  whether  it  was  directed  against  indebtedness  is  no  evidence  of  fraud 

existing    or   subsequent    creditors;  as  to  such  creditors.     But  the  in- 

either  can  successfully  impeach  and  solvency  of  the  grantor  at  the  time 
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§  974.  -^ —  Where  creditors  of  both  classes. —  Where  cred- 
itors of  both  classes  exist — that  is,  where  there  are  creditors  at 
the  time  of  the  conveyance,  and  afterwards,  before  their  debts 
are  paid,  other  debts  to  other  persons  are  created  —  the  author- 

of  the  conveyance  is  at  least  prima  **  In  an  skction  brought  by.  or  for 

facie  evidence  of  a  fraudulent  intent  the  benefit  of,  subsequent  creditors, 

as  to  them,  '  because  a  transfer  of  the  complaint  should  aver  that  the 

property  under  such  circumstances  instrument  to  be  avoided  was  exe- 

affords  a  reasonable  ground  of  pre-  outed  with  intent  to  defraud  subse- 

sumption  that  the  intention  with  quent  as  well  as  existing  creditoi*s. 

which  it  was  made  was  to  put  be-  Barrow  v.  Barrow,  108  Ind.  3^5,  9 

yond  the  reach  of  creditors,  f utiure  N.  K  R  371 ;  Stumph  v.  Bruner,  89 

as  well  as  present,  the  property  to  Ind.  558;  Stevens  v.  Works,  81  Ind. 

which  they  had  a  sight  to  resort  for  445;  Lynch  v.  Raleigh,  3  Ind.  273." 

the  payment  of  their  debts.'    This  Hutchinson  v.  First  Nat.  Bank,  133 

presumption  would  necessarily  arise  Ind.  271,  86  Am.  St  R  537,  30  N.  £. 

if  the  grantor  contracted  debts  im-  R.  952. 

mediately  or  so  soon  thereafter  as  to  Where  a  man  voluntarily  conveys 

show  that  he  reasonably  had  in  con-  the  greater  part  of  his  property  to 

temptation  the  contracting  of  such  his  wife,  so  that  she  and  the  children 

debts  at  the  time  the  transfer  was  would  have  a  home  no  matter  **  what 

made.  From  his  inability  to  pay  and  turned  up,'*  and  soon  thereafter  in- 

the  voluntary  alienation,  the  con-  curred  debts  and  became  insolvent, 

elusion  would  naturally  follow  that  the  conveyance  was  held  to  be  a 

he  did  not  intend  to  pay  such  debts  fraud  upon  the  subsequent  creditors, 

when  they  were  contracted,  and  that  Jackson  v.  Plyler,  38  S.  C.  496,  37  Am. 

the  conveyance  of  the  property  was  St  R.  782,  17  S.  E.  R.  255. 

intended  to  delay  or  prevent  the  col-  Voluntary  conveyance  in  view  of 

lection  thereof  under  due  process  of  grantor's  future  indebtedness,  and 

law.  Winchester  v.  Charter,  12  Allen  with  an  intent  to  place  his  property 

(Mas&),  606;  s.  a,  97  Mass.  140:  Mor-  beyond  the  reach  of  his  creditors,  is 

rill  V.  Kilner,  113  IlL  318, 332;  Moritz  fraudulent  as  against  tliera  and  will 

V.  Hoffman,  35  III.   653;   Taylor  v.  be  set  aside.    Cramer  v.  Ret'ord,  17 

Coenen.  L.  R.  1  Ch.  Div.  636.  641;  N.  J.  Eq.  367,  90  Am.  Dec.  594;  Black 

Reade  v.  Livingston,  3  John&  Ch.  501,  v.  Nease,    37   Pa.  St  433;    Case  v. 
502, 8  Am.  Dec.  520;  Redfield  v.  Buck,,  Phelps,  39  N.  Y.  164 

35  Conn.  328,  337.  95  Am.  Dea  241;  The  fact  that  the  grantor  enters 

Ridgeway  v.  Underwood,  4  Wash,  into  a  hazardous  business,  or  engages 

C.  C,  129;  Howe  v.  Ward,  4  Greenl.  in  a  speculative    enterprise,  at   or 

(Me.)  195,  206;  Sexton  v.  Wheaton,  8  soon  after  the  execution  of  a  volun- 

Wheat   (U.  S.)    229,    252;    Horn  v.  tary  conveyance,  is  strong  evidence 

Water  Ca,  13  Cal.  62,  73  Am.  Dec.  of  fraud  upon  subsequent  creditors. 

669;  Bump,  Fr.  Con  v.  322;  2  Bigelow,  Hagerman  v.  Buchanan,  45  N.  J.  Eq. 

Fraud,  99,  181,  200;  May,  Fr.  Conv.  292,  17  AtL  R.  940,  14  Am.  St  R  732; 

75;  1  Am.  Lead.  Cas.  (5th  ed.)  42;  City  Nat  Bank  v.  Hamilton.  34  N.  J. 

2  Pomeroy,  Eq,  Jur.,  §  973."  Eq.  158;  Beeckraan  v.  Montgomery, 
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ities  are  more  in  conflict.  The  English  and  some  American 
cases  declare  that  if  the  conveyance  is  voidable  by  such  exist- 
ing creditors,  it  may,  in  virtue  of  their  right  to  avoid  it,  be 
successfully  attacked  by  such  subsequent  creditors,  even  though 
otherwise  the  latter  could  not  assail  it;  ^  but  other,  and  perhaps 

14  N.  J.  Eq.  106,  80  Am.  Dea  229;  oonveyanoe  made  with  an  actual  in- 

Mullen  V.  Wilson,  44  Pa.  St  418,  84  tent   to   cheat,  hinder   or   defraud 

Am.  Dec.  461 ;  Carr  v.  Breese»  81 N.  Y.  either  existing  or  subsequent  credit- 

584  ors  is  void  as  to  creditors  both  prior 

It  may,  however,  be  rebutted,  and  subsequent" 

Hagerman  v.  Buchanan^  supra.  In  Claflin  v.  Mess,  80  N.  J.  Eq.  211, 

That  conveyance  made  with  intent  it  is  said:   "A  subsequent  creditor 

to  defeat  subsequent  creditors  is  void-  may  also  impeach  a  voluntary  deed, 

able  as  to  them,  see  also  Laughton  simply  on  the  ground  that  it  was 

V.  Harden,  68  Me.  208;  Rose  v.  Brown,  made  with  intent  to  defraud  existing 

11  W.  Va.  122;  Shand  v.  Hanley,  71  creditors.     1  Am.  Lead.  Ca&  40;  1 

N.  Y.  319;  Wallace  v.  Penfield,  106  Story's  Eq.Juri&,§  361;  Kingv.WU- 

U.  a  260,  1  a  Ct  216;  Payne  v.  Stan-  cox,  11  P&ige,  594     But  in  such  a 

ton,  59  Ma  158.  case,  in  order  to  establish  a  good  title 

1  Among  the  English  cases  see  Jen-  to  relief,  he  must  show  that  at  the 

kyn  V.  Vaughan,  8  Drew.  419;  Free-  time  of  the  commencement  of  his  suit 

man  v.  Pope,  L.  R.  5  Ch.  App.  638.  there  were  debts  stiU  outstanding 

Among  the  American  cases  see  which  the  grantor  owed  at  the  time 
Toney  v.  McGehee,  38  Ark.  419,  where  he  made  the  deed,  otherwise  no  foun- 
it  is  said:  "  A  voluntary  conveyance  dation  is  laid  for  avoiding  it  as  a 
may  be  impeached  by  a  subsequent  fraud  upon  antecedent  creditors;  for 
creditor  on  the  ground  that  it  was  if  the  grantor  has  paid  aU  his  debts 
made  in  fraud  of  existing  creditors;  incurred  prior  to  the  conveyance, 
but  to  do  so  he  must  show  either  that  that  fact  fully  repels  aU  idea  of 
actual -fraud  was  intended,  or  that  fraud  as  to  them.  Hurd  on  Fraud. 
there  were  debts  still  outstanding  Con.  52;  1  Am.  Lead.  Ca&  41 :  Spirett 
which  the  grantor  owed  at  the  time  v.  Willows,  8  De  G.,  J.  &  a  292:  Free- 
he  made  it"  [citing  1  Story's  Eq.  man  v.  Pope,  L.  R.  9  Eq.  2ai,  5  Ch. 
Juria,  §  361;  Claflin  v.  Mess,  30  N.  J,  App.  536;  Lush  v.  Wilkinson,  5  Ves. 
Eq.  211;  Pope  v.  Wilson,  7  Ala.  690;  887;  Kidney  v.  Consomaher,  12  Ves. 
Smith  V.  Greer,  3  Humph.  118;  Reade  156."  But  see  Gardner  v.  Kleinke» 
V.  Livingstx)n,  3  Johna  Ch.  480, 8  Am.  46  N.  J.  Eq.  90,  18  Atl.  R.  457.  The 
Dea  520],  though  the  latter  part  of  requirement  of  prior  debts  still  ex- 
the  rule  seemed  to  be  denied  in  the  isting  at  the  time  of  suit,  instead  of 
later  case  of  Rudy  v.  Austin,  56  Ark.  at  the  time  of  contracting  the  later 
73,  35  Am.  St  R  85,  19  a  W.  R.  111.  debts,  seems  to  be  repudiated  in  later 

But  in  the  still  later  case  of  May  English  casea    Taylor  v.  Coenen,  1 

V.  State  Nat  Bank,  59  Ark.  614  28  Ch.  D.  636;  Ex  parte  Russell,  19  Ch.  D. 

a  W.  R.  431,  it  is  said  that  under  the  588.    See  also  Redfleld  v.  Buck,  35 

statute  in  Arkansas  "a  voluntary  Conn.  828;  McLane  v.  Johnaon,  43  Vt» 
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the  majority,  of  the  more  recent  American  cases  deny,  in  the 
language  of  one  of  them,  'Hhat  one  class  of  creditors  may 
avoid  a  conveyance  merely  on  the  ground  that  it  was  intended 
to,  and  if  sustained  will,  defraud  another  class."  ^ 

§  975. Subrogation  of  subsequent  to  rights  of  existing 

creditors. —  If  the  conveyance  is  avoided  by  the  existing  cred- 
itors it  is  said  to  be  the  rule  that  the  subsequent  creditors  are 

48i    The  section  quoted  from  Story's  itor   avoid   a    conveyance   by   his 

Eq.  Juris.  (§  861)  can  scarcely  be  debtor,  not  intended  to  nor  operat- 

deemed  to  support  the   views  for  ing  to  defraud  him,  on  the  ground 

which  it  is  cited,  and  it  is  at  least  that  it  was  executed  with  intent  to 

probable  that  the  court  in  such  cases  defraud    existing    creditors  ?    This 

as  Claflin  v.  Mess,  tupra,  meant  no  court  has  always  held  he  cannot, 

more  than  to  declare  the  rule  al-  Bruggerman  v.  Hoerr,  7  Minn.  337, 82 

ready  noticed  in  the  text,  that  a  con-  Am.  Dea  97;  Stone  v.  Myers,  9  Minn. 

Teyance  made  with  an  express  in-  803,  80  Am.   Dec.  104;    Sanders  v. 

tention  to  defraud  creditors  could  be  Chandler,  26  Minn.  273,  8  N.  W.  R. 

assailed  by  the  subsequent  as  well  851:  Hartman  v.  Weiland,  86  Minn, 

as  by  the  existing  creditors.  228,  30  N.  W.  R  815;  Bloom  y.  Moy, 

In  Hutchinson  v.  Kelly  (1842),  1  48  Minn.  397,  19  Am.  St  R  243,  45  N. 

Bob.  (Va.)  123,  89  Am.  Dea  250,  it  is  W.  R.  715.    One  expression  in  Walsh 

said  to  be  "  the  fair  conclusion  from  v.  Byrnes,  39  Minn.  527,  40  N.  W.  R 

the  current  of  decisions  "  ''  to  admit  881,  may  point  to  a  different  conclu- 

subsequent  creditors  to  relief  against  sion,  but  the  entire  opinion  is  to  the 

a  fund  fraudulently  alienated  where  effect  that  to  enable  a  subsequent 

the  conveyance  has  been  or  might  l^  creditor  to  avoid  a  transfer  as  f raud- 

Buccessfully  impeached  by  prior  cred-  ulent,  it  must  appear  that  its  pur- 

iters."  pose  was,  or  that  Its  effect  will  be,  to 

In  Clark  v.  French  (1848),  28  Me.  defraud  him.    An  intent  to  defraud 

221,  39  Am.  Dec.  618,  a  distinction  is  existing  creditors  may,  in  connection 

made  between  those  cases  in  which  with  other  circumstances,  be   evi- 

the  conveyance  is  made  for  a  valu-  dence  on  the  question  of  intent  to 

able  consideration  but  with  fraudu-  defraud  subsequent  or  prospective 

lent  intent,  and  those  in  which  the  creditors.    Union  Nat.  Bank  v.  Pray, 

conveyance  is  simply  voluntary  or  44  Minn.  168,  46  N.  W.  R  304  There 

subject  to  a  secret  trust  and  confi-  is  no  little  confusion  in  the  author- 

denoe.    In  the  former  it  is  not,  while  ities  on  the  point,  there  being  many 

in  the  latter  it  is.  subject  to  defeat  by  dicia  to  the  effect,  and  some  decis- 

subsequent  creditors.  ions  directly  holding,  that  a  subse- 

1  Fullington  v.  Northwestern,  eta  quent  creditor  may  avoid  a  convey- 

Association,  48  Minn.  490,  51  N.  W.  ance  fraudulent  as  to  existing  cred- 

R  475,  81  Am.  St  R  663,  where  the  itors,   and   other    decisions  —  the 

court  said:  "The  plaintiff  is  a  sub-  majority  of  the  more  modern  decis- 

sequent  creditor,  so  that  the  question  ions — holding  the  contrary." 
is  presented,  Can  a  subsequent  cred- 
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entitled  to  the  benefit  and  will  share  ^ro  rata  with  the  existing 
creditors;^  but  this  can  be  true  only  where,  as  in  bankruptcy 
or  insolvency  proceedings,  a  court  of  equity  is  making  a  gen- 
eral distribution  of  the  assets,  and  cannot  operate  to  prevent 
the  diligent  creditor  who  has  secured  a  lien  by  levy  or  other- 
wise from  retaining  the  priority  he  has  acquired  by  his  dili- 
gence.* 

§  976, Creditors  with  notice. —  If  the  subsequent  cred- 
itor became  such  with  notice  of  the  conveyance  alleged  to  be 
fraudulent,  and  was  therefore  not  deceived  by  the  apparent 
condition  of  things,  he  cannot  ordinarily  complain.' 

§  977.  Bona  fide  purchasers  from  fraudulent  vendee. — 

It  has  been  already  seen  that  one  who  purchases  in  good  faith 
and  for  a  valuable  consideration  is  not  affected  by  the  fraudu- 
lent intention  of  his  grantors.*  And  even  though  the  original 
vendee  may  have  participated  in  the  fraudulent  intention  of 
his  vendor,  yet  if  such  vendee  pledges,  mortgages  or  conveys 
to  another  who  takes  in  good  faith  and  for  value,  the  latter 
will  be  protected  against  the  creditors  or  subsequent  vendees 
of  the  original  vendor.* 

1  Thus  in  Kehr  v.  Smith,  20  WaU.  » Monroe  v.  Smith  (1875),  79  Pa.  St. 
(U.S.)  36,  it  is  said:  "  It  is  well  settled,  459;  Kane  v.  Roberts  (1874),  40  Md. 
where  a  deed  is  set  aside  as  void  as  to  590;  Lehmberg  y.  Biberstein  (1879), 
existing  creditors,  that  all  the  cred-  51  Tex.  457;  Sledge  v.  Obenchain 
itors,  prior  and  subsequent,  share  in  (1881),  58  Miss.  670. 

the  fund  pro  rata"  citing,  among  ^Seeanfe,  8  953. 

others,  Savage  v.  Murphy,  34  N.  Y.  ^Hood  v.  Fahnestock,8  Watts(Pa.), 

508.  90  Am.   Dec.  733;  Robinson  v.  489,  34  Am.  Dec  489;  Anderson  v. 

Stewart.  10  N.  Y.  189;  Thompson  v.  Roberts,  18  Johns.  (N.  Y.)  515,  9  Am. 

Dougherty,  12  Serg.  &  R.  (Pa)  448;  Dec.  235;  Choteau  v.  Jones,  11  IlL 

Henderson  v.  Hoke,  3  Dev.  (N.  C.)  L.  300,  50  Am.  Dec.  460;  Howe  v.  Ways- 

12;    Kissam  v.  Edmundson,  1  Ired.  man,  12  Ma  169,  49  Am.  Dec.  126; 

(N.  C.)  Eq.  180:  Read  v.  Livingston,  3  Sydnor  v.  Roberts,  13  Tex.  598.  65 

Johns.  (N.  Y.)  Ch.  481,8  Am.  Dec.  520;  Am.  Dec.  84;  Danbury  v.  Robinson, 

Sexton  V.  Wheaton,  8  Wheat.  (U.  S.)  1  McCarter  (N.  J.),  213,  82  Am.  Dec. 

229.  1  Am.  Lead.  Cas.  17.    See  also  244;  Hemdon  v.  Kimball,  7  Ga.  432, 

O'Brien  v.  Stambach,  101  Iowa,  40,  50  Am.  Dec.  406;  Young  v.  Lathrop» 

69  N.  W.  R.  1133.  67  N.  C.  63, 12  Am.  R  603;  McLeod 

2  See  Wait  on  Fraudulent  Convey-  v.  O'Neill  (Ky.),  23  &  W.  R  220. 
ances  (3d  ed.),  §  392,  and  cases  cited. 
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§  978.  Fraudulent  conyeyance  not  good  as  secnrity  for 
amount  paid  upon  It. —  Where  a  conveyance  is  set  aside  as 
fraudulent  in  fact  it  is  so  ab  initio  and  m  toto.  It  cannot  there- 
fore be  permitted  to  stand  as  security  for  the  sums  which  the 
fraudulent  grantee  may  have  paid  in  consideration  of  it.  "  It 
is  fit  and  proper  that  this  result  should  take  place/'  said  Chan- 
cellor Kent  in  an  early  case, "  as  a  contrary  course  might  afford 
countenance  to  fraud  by  giving  it  a  partial  eflfect  It  would 
not  become  a  court  of  equity  to  take  a  single  step  to  save  harm- 
less a  party  detected  in  a  fraudulent  combination  to  cheat."  ^ 
Where,  however,  the  conveyance  is  only  constructively  fraud- 
ulent as  to  creditors,  it  may  be  permitted  to  stand  as  security 
for  the  purpose  of  reimbursing  an  innocent  purchaser  for  the 
money  advanced  by  him.*  , 

V. 

Of  Fbaud  upon  Subsequent  Purchasers. 

§  979,  In  general. —  Closely,  if  not  inseparably,  associated 
with  the  question  of  fraud  upon  creditors  is,  as  has  been  al- 
ready noticed,  the  question  of  fraud  upon  subsequent  purchas- 
ers; and  many  of  the  cases  in  treating  of  the  matter  lay  down 
rules  as  equally  applicable  to  both.  In  the  preceding  subdi- 
vision, however,  the  considerations  arising  when  the  claims  of 
creditors  were  involved  have  so  greatly  overshadowed  the  mat- 
ter of  the  rights  of  subsequent  purchasers  from  the  vendor, 
that,  for  emphasis  at  least,  a  separate  reference  to  the  subject 
seems  desirable.  There  are,  also,  aspects  in  which  the  two 
questions  are  not  precisely  identical. 

§  980.  Delivery  as  a  requisite  to  the  transfer  of  title. —  It 

has  been  seen  in  a  previous  chapter^  that,  as  a  general  rule, 

1  Sands  v.  Cod  wise  (1808),  4  Johns.  100);  Lyons  v.  Leahy,  15  Oreg.  8, 8 

(N.  Y.)  586,  4  Am.  Dec.  805.  To  same  Am.  St  R.  138, 18  Pao.  R.  648;  Liv- 

effect:  Bean  ▼.  Smith,  2  Mason  (U.  a  esay  v.  Beard,  22  W.  V&.  585;  Hen- 

G.  C),  252;  Beidler  v.  Crane,  185  III  derson  v.  Hunton,  26  Gratt  (Va.)  926. 

92,  25  Am.  St.  R  849,  25  N.  K  R  655  2  Philbrick  v.  O'Connor,  15  Oreg.  15^ 

(citing  Lobstein  v.  Lehn,  120  III  549,  8  Am.  St.  B.  139, 13  Paa  R  612. 

12  N.  E.  R  68 ;  Phelps  v.  Curts,  80  111.  >  See  arUe,  §  488  e^  «eg. 
64                                          849 
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whenever  parties  have  agreed  upon  the  present  transfer  of  the 
title  to  a  specific  chattel  in  a  deliverable  condition,  and  noth- 
ing remains  to  be  done  by  either  party  which  the  parties  have 
evidently  deemed  a  condition  precedent,  the  title  does  pass  at 
once,  in  pursuance  of  their  agreement,  although  the  goods  are, 
in  fact,  neither  delivered  nor  paid  for.  In  accordance  with 
this  rule,  delivery  is  not  a  prerequisite  to  the  transfer  of  the 
title;  and  this  seems  to  be  the  true  and  natural  rule. 

§  981.  .  Indications,  however,  have  not  been  wanting 

of  a  contrary  view.  Thus,  as  has  been  seen,^  it  has  been  sug- 
gested by  some  courts  that  if  the  purchaser  of  goods  permits 
them  to  remain  in  the  possession  of  the  seller,  he  so  clothes  the 
latter  with  the  apparent  indicia  of  ownership  that  he  should 
be  estopped  to  assert  his  title  against  a  subsequent  purchaser 
who  buys  the  goods  from  the  vendor  relying  in  good  faith  upon 
the  latter's  apparent  ownership.  It  has  been  said  in  otjier 
cases'  that  while  delivery  might  not  be  necessary  to  pass  the 
title  as  between  the  parties,  still  "  that  delivery  of  possession 
is  necessary  to  the  conveyance  of  a  title  to  personal  chattels, 

1  See  ante,  %  167.  but  of  delivery  of  the  bill  of  lading: 

2  Upon  this  point  the  oase  of  Lan-  There  were  two  bills  of  lading,  signed 
fear  v.  Sumner  (1821),  17  Masa  110,  at  different  times  by  the  master  of 
9  Am.  Dea  119,  so  often  discussed  the  sliip,  and  the  party  who  first  ob- 
and  criticised,  is  the  leading  one.  tained  one  of  them  by  a  legal  title 
The  court  there  said:  "The  general  from  the  owner  of  the  goods  was 
rule  is  perfectly  well  established  that  held  to  have  the  best  right,  although 
the  delivery  of  possession  is  neces-  the  bill  of  lading  under  which  he 
sary  in  a  conveyance  of  personal  claimed  was  made  the  last.  The  in- 
chattels,  as  against  every  one  but  dorsement  and  delivery  of  the  bill  of 
the  vendor.  When  the  same  goods  lading  in  such  a  case  is  equivalent  to 
are  sold  to  two  different  persons  by  the  actual  delivery  of  the  goodsL 
conveyances  equally  valid,  he  who  This  is  also  the  rule  of  the  civil  law. 
first  lawfully  acquires  the  possession  When  the  same  thing  is  sold  to  two 
will  hold  them  against  the  other,  different  persons,  ^manifeaii  juris 
This  principle  is  recognized  in  .the  est,  cum,  cut  priori  tmditum  est,  in 
case  of  Lamb  v.  Durant,  12  Mass.  54  detinendo  dominio  esse  potiorenu*  '* 
[7  Am.  Deo.  31],  and  in  Caldwell  v.  Cod.  8,  32, 15. 

Ball,  1 T.  R  205  [1  Rev.  Rep.  187].  The  The  quotation  in  the  text  is  made 
latter,  indeed,  was  a'  case  not  of  act-  from  Crawford  v.  Forristall  (1877), 
ual  delivery  of  goods  to  either  party,    58  N.  H.  114,  citing  Ricker  v.  CtoBS, 
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as  against  everyone  except  the  vendor;  and  a  subsequent  pur- 
chaser with  no  notice  of  a  prior  sale,  receiving  possession,  has 
a  better  title  than  one  who  has  before  purchased  the  same 
thing  with  no  delivery  of  possession." 

§  982. Seasons  for  the  rule. — ^Various  reasons  for  this 

rule  have  been  assigned.  In  an  early  case  ^  in  Illinois  the  court 
said:  ^^ Possession  of  personal  property  has  always  been  re- 

5  K.  H.  570;  Shumway  v.  Rutter,  7  it  is  said:  ''If  the  owner  of  goods 

Pick.  (Mass.)  50;  Jewett  v.  Warren,  sells  them  to  A,  but  retains  the  po9- 

12   Mass.  800;  Lanfear  v.  Sumner,  session  and  afterwards  sells  them  to 

^aprcu  B,  an  innocent  purchaser,  who  takes 

In  Cummings  v.  Oilman  (1897),  00  possession,  the  title  of  A  is  gona    It 

Ma  534,  38  AtL  R.  588,  it  is  said:  is  of  no  consequence  that  he  acted 

**  Although  the  general  rule  is  that,  in  good  faith  and  paid  a  fair  price, 

as  between  seller  and  purchaser,  and  nor  that  his  reasons  for  leaving  the 

as  against  strangers  and  trespassers,  goods  with  his  vendor  were  such  as 

the  title  to  personal  property  passes  grew  out  of  his  confidence  in  or  de- 

by  sale  without  delivery  (when  no  sire  to  aid  him.    The  fact  that  the 

question   arises  in  relation  to  the  goods  were   left   in   the  hands  of 

statute  ci  frauds),  nevertheless  the  their  former  owner,  with  nothing  to 

same  rule  does  not  operate  against  indicate  that  his  relation  towards 

subsequent  bona  fide  purchasers,  at-  them  was  changed,  put   it  in  his 

taching  creditors  without  notice,  and  power  to  sell  them  again  for  a  full 

others  standing  in  like  relation.    To  price    to    an    innocent   purchaser, 

render  a  sale  valid   against  these  When  he  makes  such  sale,  one  of  the 

there  must  be  delivery  of  the  prop-  purchaser  must  lose  the  money  he 

«rty  sold.    Ludwig  v.  Fuller,  17  Ma  has  paid.    Assuming  that  both  are 

163:  Yining  t.  Gilbreth,  30  Ma  496;  alike  honest,  on  which  of  them  ought 

McKee    v.    Oarcelon,    60    Ma    165.  the  loss   to  fall?    Clearly,  on  him 

When,  therefore,  the  same  goods  are  whose  act  or  omission  has  made  or 

sold  to  two  different  purchasers  by  contributed  to  make  the  loss  pos- 

conveyances  equaUy  valid,  it  is  well  sibla" 

settled  that  he  who  first  lawfully  ac-  To  like  effect:  Bumell  v.  Robert- 
quires  the  possession  will  hold  them  son  (1848),  10  IlL  383;  Walker  v.  Col- 
against  the  other.  Lanfear  y.  Sum-  lier  (1865),  87  HI.  863;  Gradle  v.  Kern 
ner,  17  Masa  110;  Jewett  v.  Lincoln,  (1884),  109  IlL  557;  Huschle  v.  Morris 
14  Ma  116;  Brown  v.  Pierce,  97  Mass.  (1890),  181  IlL  587,33  N.  R  R.  643; 
46,  4a"  Cole  V.  Bryant  (1895),  73  Miss.  297, 

Xhe  same  rule  is  stated  and  the  18  S.  R  655;  North  Pacific  Lumber- 
same  cases  cited  in  Winslow  v.  Leon-  ing  Co.  v.  Kerron  (1893),  5  Wash.  314, 
ard  (1854),  34  Pa.  St  14;  and  in  Ste-  81  Paa  R  595. 
phens  V.  Gifford  (1890),  137  Pa.  St  i  Bumell  v.  Robertson  (1848),  10  IlL 
219,  30  AtL  R.  543,  31  Am.  St  R  868,  383.   See  also  Walker  v.  CoUier  (1865), 
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garded  as  evidence  of  owaership,  and  public  policy  requires 
that  while  personal  chattels  remain  in  the  possession  of  the 
former  owner  they  should,  as  to  third  persons,  be  regarded  as 
his."  In  a  Connecticut  case^  it  was  said  to  be  adhered  to 
^^  because  it  has  been  thought,  better  to  take  away  the  tempta- 
tion to  practice  fraud  than  to  incur  the  danger  arising  from 
the  facility  with  which  testimony  may  be  manufactured  to 
show  that  a  sale  was  honest."  In  the  Illinois  case'  above  re- 
ferred to,  and  in  a  later  Pennsylvania  case,'  it  is  said  to  be  in 
furtherance  of  the  general  principle  of  the  law  that  where  one 
of  two  innocent  persons  must  suffer  the  loss  should  fall  ^^  on 
him  whose  act  or  omission  has  made,  or  contributed  to  make^ 
the  loss  possible." 

These  cases  clearly  regard  the  rule  as  a  general  principle  of 
law  regardless  of  the  motives  of  the  parties. 

§  983.  Retention  of  possession  by  seller  as  badge  of  fraud. 

Usually,  however,  the  rule  has  been  put  upon  the  ground  of 
actual  or  constructive  fraud;  aided,  of  course,  in  many  States 
by  the  express  language  of  the  statutes.  But,  as  in  the  case 
of  the  similar  question  where  creditors  are  involved,  while  the 
retention  of  the  possession  by  the  seller  would  raise  some  pre- 
sumption in  favor  of  the  subsequent  hona  fide  purchaser,  the 
courts  are  not  agre*ed  as  to  the  conclusive  character  of  that  pre- 
sumption. 

§  984. €onc1asiTeness  of  the  presumption. —  In  some 

States  the  presumption  of  fraud  is  held  to  be  conclusive.  In 
Connecticut,  for  example,  the  court  says :  ^^  This  rule,  that  the 
retention  of  possession  of  personal  property  by  the  vendor  is 
conclusive  evidence  of  a  colorable  sale,  is  a  rule  of  policy  re- 
quired for  the  prevention  of  fraud,  and  is  to  be  inflexibly  main- 

87  III  862;  Gradle  v.  Kern  (1884),  109       <  Burnell  v.  Robertson,  suprcu 
m.  557.  »  Stephens  v.  Giflford  (1890X  187  Pa. 

iKirtland  v.  Snow,  20  Conn.  23,    St  219,  20  Aa  R  542,  21  Am.  8t  R. 
quoted  in  Huebler  v.  Smith  (1892),  62    86a 
Ck>nn.  186,  25  AtL  R  658,  86  Am.  St 
B.837. 
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tained."^  In  Pennsylvania  also,  as  has  been  seen,  the  rule 
operates  regardless  of  the  motive  of  the  parties.'  In  most 
States,  perhaps,  the  presumption  is  not  conclusive,  and  may  be 
rebutted  by  evidence  of  actual  good  faith.'  In  this  respect 
the  question  presents  substantially  the  same  aspects  as  where 
the  rights  of  creditors  are  involved,  discussed  in  the  preceding 
subdivision. 

§  985.  Statutory  proTisions. — In  some  States,  more- 
over, it  must  be  remembered,  the  question  of  the  conclusiveness 
of  the  evidence  is  determined  by  statute.  Thus,  for  example, 
in  Michigan  the  statute  provides  that  "  every  sale  made  by  a 
vendor,  of  goods  and  chattels  in  his  possession  or  under  his 
control,  .  •  .  unless  the  same  be  accompanied  by  an  im- 
mediate delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold,  «  •  •  shall  be  pre- 
sumed to  be  fraudulent  and  void  as  against  «  •  •  subsequent 
purchasers  in  good  faith,  and  shall  be  conclusive  evidence  of 
fraud  unless  it  shall  be  made  to  appear,  on  the  part  of  the  per- 
son claiming  under  such  sale,  .  •  .  that  the  same  was  made 
in  good  faith  and  without  any  intent  to  defraud  such    .    .    • 

1  Hatstat  V.  Blakeslee,  41  Conn.  801 ;  805, 15  a  W.  R.  885]  vaa  a  question 

Oapron  v.  Porter,  48  Conn.  888;  Mead  of  fact.** 

V.  Noyes,  44  Conn.  487;  Huebler  ▼.  As  to  Laufear  v.  Sumner  (17  Mass. 

Smith,  62  Conn.  186,— though  these  110),  aupra,  the  court,  in  Shaul  v. 

were  aU  cases  involving  the  rights  Harrington,  said:  *'The  application 

of  creditors.  of  its  doctrine  to  a  different  state  of 

>  Stephens  v.  Gifford  (1890),  187  Pa.  facts  seems  to  have  introduced  over- 
8t  219,  20  AtL  R.  642,  21  Am.  St  R  nice  refinements,  and  caused  some 
868,  quoted  from  in  note  to  §  988,  apparent,  If  not  real,  confusion  in  the 
pogt,  decisions  of  Massachusetts  and  other 

>  Thus,  in  Hight  v.  Harris  (1892),  56  States  as  to  the  character  of  the  de- 
Ark.  98. 19  &  W.  E.  285,  it  is  said:  livery  that  must  be  made  to  protect 
**  Under  our  decisions  the  retention  the  vendea  The  authority  of  that 
of  possession  by  the  vender  of  per-  case  has  been  fairly  chaUenged.  See 
sonal  property  after  sale  is  not  a  1  Parsons  on  Shipping,  p.  84  and  note; 
conolusive  presumption  of  fraud.  Blackburn  on  Sales,  827-829;  Hall^ 
Whether  there  was  a  delivery,  within  garten  v  Oldham,  185  Mass.  1.  It 
Shaul  V.  Harrington  [1891,  54  Ark.  cannot  control  the  decision  of  this 


case." 
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purchasers."  ^    In  several  of  the  States  the  presumption  is  con- 
clusive.* 

§  986.  What  delivery  suffices. — The  question  of  the  char- 
acter of  the  delivery  which,  shall  suflBce  to  save  the  rights  of 
the  first  purchaser  is  substantially  the  same  as  that  involved  in 
the  cases  in  which  creditors  are  concerned.  In  a  recent  case  * 
in  New  Hampshire  where  there  had  been  a  sale  of  the  same 
wagon  to  two  persons,  the  latter  of  whom  first  obtained  pos- 
session, the  court  said:  ^'Admitting  the  good  faith  of  the  par- 
ties, and  that  they  stand  on  equal  grounds  as  to  notice  of  each 
other's  rights,  the  defendant  [the  first  purchaser]  neglected  the 
very  obvious  duty  of  taking  possession  of  the  property;  and 
the  plaintiffs  [the  second  purchasers],  finding  it  in  the  control 
of  the  vendor,  should  not  be  made  to  suffer  for  the  defendant's 
neglect.  None  of  the  circumstances  which  the  law  makes  an 
exception  to  the  rule  requiring  delivery  of  possession  exist  in 
this  case.  The  property  was  not  bulky  nor  immovable.  It  was 
not  at  such  a  distance  from  the  place  of  the  trade  [two  and  a 
half  miles]  that  the  defendant  could  not,  by  ordinary  diligence, 
have  asserted  his  title  and  taken  possession  before  the  plaint- 
iffs. Under  such  circumstances  the  plaintiffs'  title  is  the  better 
one." 

§  987.  Illnstrations. —  As  indicating  what  are  the  cir- 
cumstances which  will  excuse  a  delivery,  the  following,  taken 
from  an  earlier  New  Hampshire  case^  cited  in  the  one  last 
quoted  from,  will  be  instructive:  "  The  general  rule  is  that  the 
delivery  of  possession  is  necessary  in  a  conveyance  of  personal 

1  Ck)mpi  Laws  1897,  §  952a  Colorado,  Gen.  Stata,  oh.  4a  §  14; 

So  also,  in  effect,  Arizona,  Rev.  Kentuekj,  Stata  1894^  §  1906;  Kis- 

Stat  1887,  §  2034;  indUna,  Rev.  Stat,  sonrl,  Stata  1899, §3410;  NeTada^Gen. 

1897,  §6945;  Kansas,  Gen.  Stata  1897,  Stata  1885,  §  2633;  Oklahoma,  Stots. 

ch.  112,  g  3;  Minnesota,  Gen.  Stata  1893,  §  2063;  UUh,  Rev.  Stata  1898; 

1894,  §  4219;  New  York,  Rev.  Stata  g  247a 

1896,  part  II.  oh.  7,  title  2,  §  5;  Ore-  •Crawford  v.  Forristall  3877),  58 

gon,  Ann.  Laws  1892,  ch.  8,  title  7,  N.  H.  114 

§  776;  lYisconsiD,  Stata  1898,  §  2310.  « Ricker  v.  Cross  (1832),  6  N.  H.  d^Ol 

sin  California,  Civ.  Code, §  3440;  22  Am.  Deo.  48a 
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chattels  as  against  every  oae  except  the  vendor.  Bnt  between 
the  vendor  and  the  vendee  the  property  will  pass  without  de- 
livery; but  not  with  respect  to  third  persons  who  may  after- 
wards, without  notice,  acquire  a  title  to  the  goods  under  the 
vendor.^  An  actual  delivery  by  the  vendor  to  the  vendee  is 
not  in  all  cases  necessary.  It  is  enough  if  the  delivery  be  such 
as  the  situation  of  the  property  admits.  Thus,  where  the  goods 
sold  are  in  a  warehouse,  a  delivery  of  the  key  is  sufficient.^ 
And  where  the  goods  are  so  situated  as  to  admit  of  no  deliv- 
ery, the  sale  will  be  valid  without  any  delivery,  as  in  the  case 
of  a  sale  of  goods  already  in  the  possession  of  the  vendee.* 
When  the  chattels  sold  are  so  situated  that  there  can  be  no  de- 
livery at  the  time  of  the  sale,  the  case  forms  an  exception  to 
the  general  rule,  and  it  is  sufficient  if  the  vendee,  without  any 
gross  laches,  takes  possession  and  asserts  his  title  in  a  reason- 
able time  after  he  has  an  opportunity  to  take  possession.  The 
sale  of  a  ship  and  of  goods  at  sea  is  a  common  case  which  comes 
Avithin  this  exception.  It  is  well  settled  that  if  possession  be 
taken  in  a  reasonable  time  after  their  arrival,  the  vendee  is 
entitled  to  hold  them,  even  against  a  creditor  of  the  vendor 
who  had  attached  them  before  the  vendee  could  obtain  posses- 
sion."* 

§  988.  Further  illustrations. —  "When  two  own  a  chattel 
and  one  has  possession,"  it  was  further  said  in  the  same  case, 
**  the  other  may  convey  his  interest  to  a  third  person  without 
delivery,  because  the  possession  of  him  who  has  it  may  be  rea- 
sonably considered  as  the  possession  of  the  vendee  after  the 
sale.^  And  a  sale  of  a  ship  in  a  distant  port  has  been  held  to 
stand  on  the  same  ground  as  the  sale  of  a  ship  at  sea.^    And 

1  Citing   Shumwaj  v.   Butter,   7  land  Bank  v.  Stacej,  4  Mass.  661,  8 

Pick.  (Mass.)  56;  Jewett  v.  Warren,  AnL   Dea   253;    Portland  Bank   v. 

13  Mass.  800, 7  Am.  Dea  74  Stubbs,  6  Mass.  422,  4  Am.  Dec.  151; 

'  Citing  Hollingsworth  v.  Napier,  3  Meeker  v.  Wilson,  1  GkilL  419. 

Caines  (N.  Y.),  182, 2  Am.  Dec.  26a  » Citing   Beaumont   v.   Crane,  14 

s  Citing  Manton  v.  Moore,  7  T.  B.  Mass.  400. 

67.  «  Citing  Putnam  v.  Dutch,  8  Mas& 

*  Citing   Wheeler    v.    Sumner,   4  287;  Portland  Bank  v.Stacey,  ^upro. 

Mason,  188, 1  Pet  a  C.  B.  44d;  Port-  In  Stephens  v.  Gifford  (1890),  187 
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we  are  of  opinion  that  all  cases  of  sales  of  chattels  which  are 
so  situated  that  there  can  be  no  delivery  at  the  time  of  the  sale 
are  within  the  exception  to  the  general  rule,  whether  the  chat- 
tels be  upon  the  land  or  upon  the  water.    Negligence  on  the 

Pa.  St  219,  20  AtL  R  542,  21  Am.  St  quira  McMarlan  v.  English,  74  Pla. 
R  868,  the  court  said:  *< It  is,  as  we  St  296,  was  the  case  of  the  sale  of  a 
have  seen,  well  settled  in  this  State  stock  of  goods  in  a  store,  of  which 
that  it  is  the  duty  of  the  purchaser  possession  was  taken  in  hulk.  This 
of  personal  property  to  take  posses-  was  held  sufficient,  and  it  was  said 
sion  of  the  goods  purchased;  but  the  that,  in  fixing  upon  the  duty  of  the 
question  remains.  What  is  a  suffi-  purchaser,  the  nature  of  the  prop- 
cient  taking  of  possession  to  pro-  erty,  the  relation  of  the  parties  to  it 
tect  the  purchaser?  This  question  and  to  each  other  must  be  considered, 
has  been  answered  in  a  line  of  and  the  possession  taken  of  the  stock 
cases  which  begins  with  Eagle  v.  must  be  such  as  was  usual  in  such 
Eichelberger,  6  Watts,  29,  31  Am.  cases  and  consistent  with  the  nature 
Dea  449.  In  that  case  this  court  and  situation  of  the  goods,  looked  at 
said  that  the  duty  of  the  purchaser  in  connection  with  the  business  for 
was  affected  by  the  nature  of  the  which  they  were  held.  In  Evans  v. 
transaction,  and  that  a  delivery  in  Scott,  89  Pa.  St  136,  it  appeared  that 
accordance  with  the  usages  of  the .  two  brothers  lived  together  in  the 
trade  or  business  in  which  the  sale  same  house.  One  owned  all  the  fur- 
was  made  was  a  sufficient  delivery,  niture.  The  other  bought  a  carpet 
In  Hugus  V.  Robinson,  24  Pa.  St  9,  on  credit,  which  was  laid  in  the 
it  was  further  said  that  the  delivery  house.  When  the  credit  expired  he 
must  be  such  as  usually  and  natu-  did  not  pay  for  it  The  other  then 
rally  attends  such  a  transaction,  and  went  to  the  seller,  paid  the  price, 
that  the  purchaser  taking  such  pes-  and  had  a  bill  of  sale  made  to  him- 
session  has  fully  discharged  his  duty  self.  This  was  held  to  give  him  a 
to  the  publia  Barr  v.  Beitz,  53  Pa.  title,  and  it  was  said  that  in  con- 
st 256,  presented  this  question  on  a  sidering  the  question  of  possession, 
new  state  of  facts.  The  owner  of  his  relation  to  the  house  and  its  fur- 
household  goods  sold  them,  moved  niture  must  be  taken  into  account 
out  of  the  house  in  which  they  were.  The  results  of  these  cases  were  sum- 
and  delivered  the  keys  to  the  pur-  marized  in  Crawford  v.  Davis,  99  Pa. 
chaser.  We  held,  on  these  facts,  St  576,  where  it  was  said  that  the 
that  the  previous  visible  relation  be-  character  of  the  property,  the  use 
tween  the  owner  and  his  goods  was  to  be  made  of  it  the  nature  and  ob- 
broken.  Whether  the  goods  were  re-  ject  of  the  transaction,  the  position 
moved  from  the  house  in  which  the  of  the  parties,  and  the  usages  of  the 
owner  remained,  or  the  owner  re-  trade  or  business,  are  all  to  be  con- 
moved  from  the  house  in  which  the  sidered  in  deciding  the  sufficiency 
goods  remained,  the  visible  relation  of  the  possession  taken  by  the  pur- 
between  them  was  broken,  and  the  chaser.  This  was  repeated  in  Mo- 
public  was  put  on  the  duty  to  in-  Clure  v.  Forney,  107  Pa.  St  414^  and 
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part  of  the  vendee  to  take  possession  may  invalidate  his  claim 
as  against  creditors  or  subsequent  purchasers  without  notice; 
but  if  there  be  no  laches  on  the  part  of  the  vendee,  if  he  take 
possession  in  a  reasonable  time,  his  title  can  in  no  case  be  im- 
peached for  want  of  possession." 

§  989. By  delivery  of  document. — In  a  leading  case* 

in  Massachusetts  the  court  said:  "But  the  delivery  required 
by  the  rule  in  Lanfear  v.  Sumner  is  delivery  in  its  natural  sense, 
that  is,  a  change  of  possession."  And  speaking  of  the  effect  of 
the  delivery  of  a  warehouse  receipt  as  a  delivery  of  the  goods, 
where  the  receipt  did  not  make  the  goods  deliverable  to  order, 
the  court  further  said:  "It  cannot  be  borne  in  mind  too  care- 
fully that  the  only  matter  now  under  discussion  is  whether 
there  has  been  a  delivery  in  this  sense,  or  dealings  having  the 
legal  effect  of  such  delivery,  of  the  goods  referred  to  in  the 
warehouse  receipt.  Cases  which  turn  on  a  question  of  prop- 
erty only,  or  in  which  delivery  or  its  equivalent  was  not  essen- 
tial, whether  because  the  question  arose  between  the  parties  to 
the  sale  or  mortgage,  or  because  delivery  was  not  necessary 
in  that  jurisdiction  to  complete  the  transaction  as  against  third 
persons,  or  for  any  other  reason,  are  not  precedents  in  point. 
Many  such  cases  will  be  found  which  speak  of  documents  as 

in  Renninger  v.  Spatz,  128  Pa.  St  210.  AU  these  cases  recognize  the 
624^  15  Am.  St  R.  602.  rule,  while  thej  qualify  it  as  the  cir- 
"Another  line  of  cases  began  with  cumstances  require  in  order  to  make 
Linton  v.  Butz,  7  Pa.  St  89,  47  Am.  its  application  just  The  general 
Dea  501,  in  which  it  was  held  that  rule  undoubtedly  is  that  the  pur- 
the  purchaser  was  not  bound  to  take  chaser  of  goods  must,  for  the  protec- 
actual  possession,  where  the  vendor  tion  of  the  public,  take  such  posses- 
was  not  in  possession  at  the  time  of  sion  as  is  usual  and  reasonable  in 
the  sala  In  that  case  the  article  sold  view  of  aU  the  circumstances  of  his 
was  in  the  hands  of  a  bailee,  and  the  purchase.  If  he  neglects  this  obvi- 
delivery  of  an  order  on  him  for  it  ous  duty,  then,  as  between  himself 
was  held  to  be  a  sufficient  delivery  and  subsequent  vendees  or  creditors, 
of  the  artida  So  goods  in  the  hands  he  must  bear  the  loss  resulting  from 
of  a  carrier,  or  stored  in  a  warehouse,  his  neglect." 

may  be  delivered  by  delivery  of  the  ^  Hallgarten  v.  Oldham  (1888X  135 

biU  of  lading  or  the  warehouseman's.  Mass.  1, 46  Am.  R  4^ 
receipt    Bond  v.  Bunting,  28  Pa.  St 
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symbols  of  the  goods.  But  that  expression  will  not  help  ns, 
unless  it  means  that  a  transfer  of  the  documents  has  the  effect 
of  a  delivery  of  the  goods  as  against  an  attaching  creditor,  who 
would  be  preferred  unless  the  goods  had  changed  hands." 
Without  deciding  whether  the  result  would  have  been  different 
if  the  form  of  the  receipt  had  been  such  as  to  include  an  obli- 
gation to  deliver  to  order  or  to  bearer,  the  court  held  that  the 
transfer  of  the  receipt  did  not  constitute  an  actual  delivery 
until  the  warehouseman  had  consented  to  become  the  par- 
chaser's  bailee. 

§  990. Seller  as  bailee  of  buyer. —  On  the  other  hand^ 

in  Arkansas,  where  retention  of  possession  by  the  seller  is  only 
prima  facte  evidence  of  fraud,  the  court  distinguishing  the 
cases  which  "  are  either  from  jurisdictions  where  the  fact  of 
retention  of  possession  is  conclusive  of  fraud,  or  are  traceable 
to  the  authority  of  Lamfeao'  v.  Sumnery^  which  the  court  re- 
fused to  follow,  said:  "An  examination  of  the  cases  will  show 
that  a  legal  delivery,  and  not  a  visible  change  of  possession, 
is  all  that  is  demanded  to'  protect  the  vendee's  title."  The 
court  further  said:  "Constructive  delivery  being  enough  to 
satisfy  the  law,  it  is  an  easy  transition  to  constitute  the  vendor 
a  bailee  for  the  vendee,  and  so  work  out  a  delivery.  And  it  is 
held  that  such  a  delivery  is  sufficient  against  creditors.  When- 
ever there  is  a  completed  contract  of  sale  and  an  agreement 
by  the  vendor  to  hold  as  bailee  for  the  vendee  in  lieu  of  an 
actual  delivery,  the  sale  is  complete  against  creditors  if  it  is 
not  otherwise  fraudulent."^ 

§  991. .  This  was,  it  is  true,  a  case  involving  the  rights 

of  creditors,  but  in  a  later  case,  involving  the  rights  of  two  con- 
flicting purchasers  of  the  same  chattel,  this  rule  was  applied,  and 
it  was  held  that  if,  at  the  time  of  the  sale  to  the  first  purchaser, 
it  was  understood  that  the  chattel  was  then  delivered,  but  was 
permitted  to  remain  in  the  possession  of  the  seller  as  bailee 
for  the  first  purchaser,  this  was  sufficient  to  protect  his  title 

1  Shaul  V.  Harrington  (1891),  54  Ark.  805, 15  a  W.  R  88& 
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against  the  claim  of  a  subsequent  purchaser  who  bought  the 
same  chattel  from  the  vendor  so  holding  as  bailee.^ 

§992.  Who  are  purchasers. — The  subsequent  purchaser 
whom  the  law  protects,  in  the  cases  now  under  consideration, 
is  one  who,  in  good  faith,  by  negotiation,  acquires  interests  in 
or  liens  upon  the  property  for  some  valuable  consideration  then 
parted  with  and  in  ignorance  of  any  outstanding  claims  or 
titles.  One  acquiring  title  by  operation  of  law  through  his  own 
wrong,  as,  for  example,  the  defendant  in  an  action  of  trover 
who  pays  the  judgment,  would  not  be  protected.  In  such  a 
case  ^  it  was  said  that  the  words  "  subsequent  purchaser  "  "  mean 
one  who  becomes  the  buyer  of  the  goods  by  contract  by  the 
mutual  assent  of  the  parties  express  or  implied;  who  of  his 
own  desire  negotiates  for  them  and  pays  a  price  agreed  upon, 
and  receives  a  transfer  of  them  from  one  who  of  his  own  will 
sells  and  delivers  them ;  and  that  they  do  not  mean  a  wrong- 
doer upon  the  property,  who  against  his  will  is  cast  in  judg- 
ment for  the  value  of  it  and  takes  title  unwillingly  by  operation 
of  law  upon  payment  of  the  judgment." 

1  Hight  Y.  Harris  (1892),  56  Ark.  9S,  even  though  the  artiole  is  then  left 
19  S.  W.  B.  285.  See  also  Hagins  v.  with  the  seller  as  bailee  for  the  pur- 
Combs,  103  Ky.  165,  48  a  W.  R.  222.  chaser.  See  ante,  §  984,  note;  Thorn- 
And  in  several  other  cases  it  has  dike  v.  Bath  (1873),  114  Mas&  116, 19 
been  held  that  where  the  best  de-  Am.  R  818;  Ropes  v.  Allen  (1866),  11 
livery  practicable  under  the  circum-  Allen  (Mass.),  591. 
stances  has  taken  place,  it  suffices  ^  Marsden  v.  Cornell,  62  N.  Y.  215^ 
as  against  a  subsequent  purchaser, 
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§  993.  In  general. —  The  right  or  power  to  avoid  the  con- 
tract of  sale  may  also  be  claimed  because  snch  contract  was 
illegal.  The  question  may  arise  under  an  almost  infinite  va- 
riety of  circumstances,  but  the  particular  ground  of  the  objec- 
tion will  ordinarily  be  either  that  the  subject-matter  of  the  sale 
is  a  thing  not  lawful  to  be  sold,  or  that  the  purpose  to  be  ef- 
fected by  the  sale  is  one  which  the  law  does  not  countenance 
or  permit,  or  that  the  contract  was  made  at  a  time  or  place  or 
under  circumstances  which  the  law  forbids.  The  unlawful 
knowledge  or  purpose  may  have  been  confined  to  one  of  the 
parties  only  or  may  have  been  shared  in  by  both.  The  forbid- 
den incidents  or  circumstances  attending  the  sale  may  have 
attached  to  the  situation  or  performance  of  one  party  only  or 
may  have  extended  to  that  of  both.  The  question  of  illegality 
may  have  arisen  before  the  contract  had  been  executed  by 
either,  or  not  until  one  or  both  h^d  performed  it.  The  alleged 
infirmity  may  attach  to  the  whole  contract  or  to  a  part  of  it 
only.  Finally,  the  law  which  is  violated  or  which  gives  rise  to 
the  alleged  infirmity  may  be  either  an  express  statutory  enact- 
ment or  some  rule  or  maxim  of  the  common  law. 

§994.  General  principles  of  law  applicable. — The  funda- 
mental principle  which  lies  at  the  foundation  of  the  whole  sub- 
ject is  that  the  law  will  not  lend  its  aid  to  parties  who  seek  to 
accomplish  that  which  the  letter  or  the  spirit  of  the  law  forbids. 
The'  law  will  at  least  remain  passive.  It  may,  of  course,  in 
many  cases,  do  more:  it  may  take  active  steps  to  avoid  or  pun- 
ish the  unlawful  act,  but  when  the  parties  themselves  apply  to 
it  for  aid  it  will  withhold  its  hand.  And  not  only  may  it  with- 
hold its  aid  from  parties  who  are  seeking  to  enforce  illegal  deal- 
ings, but  it  may  also  refuse  to  assist  one  or  both  of  the  parties 
in  undoing  the  unlawful  act. 

Following  out  these  principles  into  more  specific  statement — 

§  996.  Courts  will  not  enforce  Illegal  contract. —  It  may 

be  said  to  be  the  general  principle  of  the  law  that  the  courts 

will  not  lend  their  aid  to  enforce  an  unlawful  agreement.    As 
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stated  by  Lord  Mansfield  in  a  leading  case/  ^^  The  principle  of 
public  policy  is  this:  Ex  dolo  malo  non  oritur  actio.  No  conrt 
will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act.  If,  from  the  plaintiff's  own 
stating  or  otherwise,  the  cause  of  action  appears  to  arise  ex 
turpi  caicsay  or  the  transgression  of  a  positive  law  of  this  coun- 
try, there  the  court  says  he  has  no  right  to  be  assisted.  It  is 
upon  that  ground  the  court  goes;  not  for  the  sake  of  the  de- 
fendant, but  because  they  will  not  lend  their  aid  to  such  a 
plaintiff.  So  if  the  plaintiff  and  defendant  were  to  change 
sides,  and  the  defendant  were  to  bring  his  action  against  the 
plaintiff,  the  latter  would  then  have  the  advantage  of  it;  for, 
where  both  are  eqitally  in  tsLoitj  potior  est  conditio  defendentUy 

§  996. Executory  or  executed. —  While,  therefore,  the 

contract  remains  wholly  executory,  neither  party  having  per- 
formed on  his  part,  its  illegality  is  a  sufficient  bar  to  prevent 
its  enforcement  by  either  party.*  If  it  has  been  performed  by 
one  party  but  not  by  the  other,  the  former  cannot  compel  the 
latter  to  perform  his  stipulated  portion;  for  here  again  the 
illegality  of  the  undertaking  prevents  the  courts  from  interfer- 
ing. If  the  seller,  for  example,  has  delivered  his  goods  but 
has  not  received  his  pay,  he  is  helpless,  for  the  law  will  not 

1  Holman  v.  Johnson  (1775),  1  Cowpi  itj.    It  matters  not  whether  the  de- 

841.  In  Scott  V.  Brown  (1892),  2  Q.  B.  fendant  has  pleaded  the  illegality  or 

724,  Lindley,  L.  J.,  said:  ''Ex  turpi  whether  he  has  not  If  the  eyidenoe 

catisa  non  oritur  actio.  This  old  and  adduced  by  the  plaintiff  proves  the 

well-known  legal  maxim  is  founded  illegality  the  court  ought  not  to  as- 

in  good  sense,  and  expresses  a  clear  sist  him.    If  authority  is  wanted  for 

and  well-recognized  legal  principle,  this  proposition,  it  wiU  be  found  in 

which  is  not  confined  to  indictable  the  well-known  judgment  of  Lord 

offenses.    No  court  ought  to  enforce  Mansfield  in  Holman  v.  Johnson." 
an  illegal  contract  or  allow  itself  to       ^  Mateme   v.  Horwitz,  50    N.  Y. 

be  made  the  instrument  of  enforcing  Super.  Ct  41 ;  affirmed,  101 N.  Y.  4G9, 5 

obligations  alleged  to  arise  out  of  a  N.  R  Rep^  881;  Skeels  v.  Phillips,  54 

contract  or  transaction  which  is  ille-  IlL  809;  Frost  v.  Grage,  8  Allen  (Mass.), 

gal,  if  the  illegality  is  duly  brought  560;  Miller  v.  Ammon,  145  IT.  S.  421; 

to  the  notice  of  the  court,  and  if  the  Church  v.  Proctor,  66  Fed.  R  240, 13 

person  invoking  the  aid  of  the  court  CX  G.  A.  426L 
is  himself  implicated  in  the  illegal- 
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compel  payment.  If  the  buyer  has  paid  the  price  but  has  not 
received  the  goods,  he  also  is  helpless,  for  the  law  will  not  com- 
pel delivery.  In  either  esse,  potior  eat  conditio  defendentis} 
The  law  helps  neither  party,  but  it  leaves  them  where  they 
have  put  themselves.  It  may  happen  that  this  course  may  per- 
mit one  party  to  defraud  the  other,  but  it  is  the  result  of  the 
latter's  own  folly  and  misconduct  and  not  the  act  of  the  law. 

§  997.  Reasons.— It  is  not  from  any  tenderness  for  the 

defendant  that  this  result  is  permitted  but  from  regard  for  the 
law.  As  was  said  by  Lord  Mansfield  in  the  case '  already  re- 
ferred to,  "  The  objection  that  a  contract  is  immoral  or  illegal, 
as  between  plaintiff  and  defendant,  sounds  at  all  times  very  ill 
in  the  mouth  of  the  defendant.  It  is  not  for  his  sake,  how- 
ever, that  the  objection  is  ever  allowed ;  but  it  is  founded  in 
general  principles  of  policy,  which  the  defendant  has  the  ad- 
vantage of,  contrary  to  the  real  justice  as  between  him  and  the 
plaintiff — by  accident,  if  I  may  so  say." 

§  998.  Law  will  not  compel  rescission. —  The  policy  of  the 
law  being  to  refuse  its  aid  to  those  who  have  sought  to  violate 
it,  it  does  so  not  only  when  the  parties  are  seeking  to  enforce 
their  illegal  contracts,  but  also  when  they  are  seeking  to  escape 
them.  It  will  not,  therefore,  as  a  general  rule,  aid  either  party 
in  his  efforts  to  regain  his  former  position.  If,  therefore,  the 
seller  has  delivered  the  goods  but  has  not  received  his  pay,  he 
not  only  cannot  collect  the  price,  but  he  cannot,  as  a  rule,  re- 
gain his  goods.'  If  the  buyer  has  paid  his  money  before  he 
received  the  goods,  he  can,  in  general,  recover  neither  the  goods 
nor  his  money.*  And  if  the  goods  have  been  delivered  and  the 
money  paid,  neither,  as  a  rule,  can  tender  back  what  he  received 
and  regain  that  which  he  has  parted  with.*    In  these  cases,  also, 

1  Bugg  ▼.  Towner,  41  Ga.  816;  Tomp.  »  Qeepost,  §  1054;  Thompson  v.  Will- 
kins  Y.  Compton,  08  Qa.  520,  21  a  E.  iams,  68  N.  H.  248. 
R  79;  Storz  v.  Finkelstein,  46  Neh.  *  See  po»t§  1054;  Thompson  v.  Will- 
577,  65  N.  W.  R.  195;  Rocoo  v.  Fra-  iams,  suprcu 
poli,  50  Neh.  665,  70  N.  W.  R  286.  »  Block  v.  McMurry,  56  Miss.  217, 81 

s  Holman  v.  Johnson,  supra.  Am.  R.  357;  Myers  v.  Meinrath,,  101 
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the  law  leaves  the  parties  where  thej  have  placed  themselves. 
Here  again,  usually,  potior  est  conditio  defendentis;  not  from  re- 
gard for  him  any  more  than  in  the  cases  previously  mentioned, 
but  from  regard  for  the  policy  of  the  law. 

§  999.  Withdrawal  tvom  incomplete  contract  —  Lo- 
cus pcenitentiiB. —  A  case,  sometimes  spoken  of  as  an  excep- 
tion to  the  rule  that  neither  party  can  disaffirm,  but  which  is 
really  a  case  excluded  from  its  operation,  is  that  in  which  a 
party  who  has  contemplated  an  unlawful  contract  and  taken 
some  step  looking  toward  its  execution  repents  himself  before 
the  contract  has  been  performed,  and  disavows  his  unlawful 
purpose.  He  may,  in  such  a  case,  recover  what  he  has  depos- 
ited or  parted  with  in*  anticipation  of  such  performance.  Said 
Mellish,  L.  J.,  in  the  leading  case  ^  upon  the  subject:  ^^  If  money 

Mas&  S66»  3  Am.  R.  368.  These  were  scinded  so  long  as  it  continues  ex- 
cases  of  Sunday  contracts,  but  the  eoutory,  and  the  money  paid  under 
principle  is  the  same.  it  may  be  recovered  back.  Sou  began 

1  Taylor  v.  Bowers  (1876),  1  Q.  B.  National  Bank  v.  Wallace  (1881).  61 
Div.  291,  C.  A.  Here  the  plaintiff  N.  H.  24;  Peters  v.  Grim  (1892),  149 
had  transferred  goods  to  a  friend  Pa.  St  163,  34  Am.  St  R  599.  24  AtL 
with  intent  to  defraud  his  creditors.  R.  192;  Clarke  v.  Brown,  77  Ga.  606; 
While  nothing  further  in  execution  Spring  Ca  v.  Knowlton,  103  U.  SL  49: 
of  that  scheme  had  been  done,  plaint-  Bernard  v.  Taylor,  23  Greg.  416,  S7 
iff  sought  to  repudiate  it  and  get  back  Am.  St  R.  693, 18  Lb  R.  A.  859,  31 
his  goods;  it  was  held  that  he  might  Pac.  R.  968  (citing  Hastelow  t.  Jack- 
do  sa  (But  considerable  doubt  has  son,  8  B.  &  C.  221;  Smith  v.  Bick- 
been  thrown  upon  Taylor  v.  Bowers  more»  4  Taunt  474;  Tappenden  t. 
by  the  remarks  of  Fry,  L.  J.,  in  which  Randall,  2  Bos.  &  P.  467;  Lowry 
C.  J.  Coleridge  concurred,  in  Kearley  v.  Bourdieu,  2  Doug.  468;  Munt  t. 
Y.  Thomson,  24  Q.  R  Div.  742.  It  Stokes,  4  Term  R.  661;  Utica  Ins.  Ca 
has,  however,  been  followed  in  many  v.  Kip,  8  Cow.  (N.  Y.)  20;  Merritt  v. 
American  cases  cited  below.)  Millard,  4  Keyes  (N.  T.),  208;  White 

In  Tyler  v.  Carlisle  (1887),  79  Me.  v.  FrankUn  Bank,  22  Pick.  (Mass.)  181 ; 

210, 1  Am.  St  R.  301,  9  Atl  R  356,  O'Bryan  t.  Fitzpatrick,  48  Ark.  487, 

the  court  say:  **The  law  encourages  3  S.  W.  R  527;  Stacy  v.  Foss,  19  Me. 

a  repudiation  of  the  illegal  contract,  335, 36  Am.  Dea  755);  Parkersburg  v. 

even  by  a  guilty  participator,  as  long  Brown,  106  U.  S.  487;  Bateman  v. 

as  it  remains  an  executory  contract  Robinson,  12  Neb.  508,  11  N.  W.  R 

or  the  illegal  purpose  has  not  been  786.     Contra:  Knowlton  v.  Spring 

put  in  operation."  Ca,  57  N.  T.  518. 

An  illegal   contract  may  be  re- 

864 


OH.  VII.]  AVOIDANCE  FOE  ILLEGAIJTr.  [§  1000.^ 

is  paid  or  goods  delivered  for  an  illegal  purpose,  .the  person 
who  has  so  paid  the  money  or  delivered  the  goods  may  re- 
cover them  baok  before  the  illegal  purpose  is  carried  oat;  but 
if  he  waits  till  the  illegal  purpose  is  carried  out,  or  if  he  seeks 
to  enforce  the  illegal  transaction,  in  neither  case  can  he  main- 
tain an  action;  the  law  will  not  allow  that  to  be  done."  And 
the  supreme  court  of  the  United  States  *  has  approved  the  rule 
that  "  a  recovery  can  be  had,  as  for  money  had  and  received, 
when  the  illegality  consists  in  the  contract  itself  and  that  con- 
tract is  not  executed;  in  such  case  there  is  a  locus pcenitentim; 
the  delictum  is  .incomplete;  the  contract  may  be  rescinded  by 
either  party." 

§  1000.  — -  Rescission  where  parties  not  in  pari  delicto — 
Effect  of  fraud  or  duress. —  Another  case  in  which  the  rule 
denying  relief  does  not  apply  is  that  in  which  the  parties, 
though  in  dslicto^  are  not  in  pari  ddiotOy  by  reason  of  the  fact 
that  the  party  seeking  relief  was  induced  by  the  fraud  or  duress 
of  the  other  to  enter  into  the  contract.  Thus,  it  is  said  by  Lord 
£llenborough  in  a  leading  English  case,^  where  the  parties  were 
respectively  a  bankrupt  and  a  creditor,  and  the  latter  had  com- 
pelled the  other  to  pay  him  money  in  fraud  of  other  creditors: 
^'  This  is  not  a  case  otpar  delictum;  it  is  oppression  on  one  side 
and  submission  on  the  other;  it  never  can  be  predicated  as 
par  delictum  when  one  holds  the  rod  and  the  other  bows  to  it. 
There  was  inequality  of  situation  between  these  parties;  one 
was  creditor,  the  other  debtor,  who  was  driven  to  comply  with 
the  terms  which  the  former  chose  to  enforce."  And  in  another 
case '  involving  the  same  question  it  was  said  by  Cockburn, 

1  In  Spring  Ca  v.  Knowlton  (1880),  horsa    See  also  BeU  v.  Campbell,  138 

103  U.  8.  49,  26  L.  ed.  347.  Ma  1,  26  S.  W.  K.  359. 

'^Smithy.  Guff,6M.&SeL16a    So  > Atkinson   ▼.  Denby,  7  HurL  & 

in  Block  v.  McMurry,  56  Miss.  217.  81  Norm.  934. 

Am.  B.  357,  it  is  held  that  if  the  seUer  But  the  application  of  this  rule  to 

in  a  Sunday  sale  is  made  drunk  by  a  case  involving  the  compounding 

the  buyer  for  the  purpose  of  defraud-  of  a  felony  was  denied  in  Haynes  v. 

ing  him,  the  parties  are  not  in  pari  Rudd,  102  N.  Y.  872l 
delicto,  and  the  seller  can  recover  his 
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O.  J.:  "It  is  said  that  both  parties  are  in  pari  delicto.  It  is 
true  that  both  are  in  delicto^  because  the  act  is  a  fraud  upon 
the  other  creditors,  but  it  is  not  par  ddietum^  because  the  ono 
has  the  power  to  dictate,  the  other  no  alternative  but  to  sub- 
mit." 

§  1001.  .  There  are  also  cases  in  which  public  policy  is 

deemed  to  be  best  subserved  by  permitting  the  less  guilty  party 
to  withdraw  and  regain  his  former  position.  Thus,  it  is  said, 
*^  Where  the  parties  to  a  contract  against  public  policy,  or  ille- 
gal, are  not  in  pari  delicto  (and  they  are  not  always  so),  and 
where  public  policy  is  considered  as  advanced  by  allowing 
either,  or  at  least  the  more  excusable  of  the  two,  to  sue  for  re- 
lief against  the  transaction,  relief  is  given  to  him.'*  ^ 

1  Reynell  ▼.  Sprye,  1  De  Gtex,  M.  &  joint  offense.    The  rule  is,  in  pari 

G.  660.  ddicto potior  est  conditio  defendentiA, 

In  Lowell  v.  Boston  &  L.  R.  Ca  If  the  parties  are  not  equally  crim- 
(1839),  23  Pick.  (Mass.)  24, 84  Am.  Dea  inal,  the  principal  delinquent  ma j 
B3,  it  is  said:  ''The  general  rule  of  be  held  responsible  to  his  oo-delin- 
law  is  that  where  two  parties  par-  quent  for  damages  incurred  by  their 
ticipate  in  the  commission  of  a  crim-  joint  offensa  In  respect  to  offenses 
inal  act,  and  one  party  suffers  dam-  in  which  is  involved  any  moral  de- 
age  thereby,  he  is  not  entitled  to  linquency  or  turpitude  all  parties 
indemnity  or  contribution  from  the  are  deemed  equally  guilty,  and  the 
other  party.  So  also  is  the  rule  of  courts  will  not  inquire  into  their 
the  civil  law.  Nemo  ex  delicto  conr  relative  guilt  But  where  the  offense 
9equi  potest  actionem.  The  French  is  merely  malum  prohibitum^  and  is 
law  is  more  indulgent,  and  allows  a  in  no  respect  immoral,  it  is  not 
trespasser  who  has  paid  the  whole  against  the  policy  of  the  law  to  in- 
damage  to  maintain  an  action  for  con-  quire  into  the  relative  delinquency 
tribution  against  his  co-trespasser,  of  the  parties,  and  to  administer  jus- 
Pothier  on  Oblig.  283.  Whether  the  tice  between  them,  although  both 
latter  rule  be  or  be  not  founded  on  parties  are  wrong-doers.  This  dis- 
a  wiser  policy  and  more  equal  jus-  tinction  was  very  fully  considered 
tice  is  a  question  which  we  are  not  in  a  case  recently  decided  by  this 
called  upon  to  decide.  This  case,  court  —  White  v.  Franklin  Bank,  23 
like  all  others,  must  be  decided  by  Pick.  181.  In  that  case  the  plaintiff 
the  law  as  it  is,  whether  it  be  con-  had  deposited  in  the  bank  a  large 
Bonant  with  sound  policy  or  not.  sum  of  money,  payable  at  a  future 

"  Our  law,  however,  does  not  in  day,  in  violation  of  a  provision  in  the 

-every  case  disallow  an  action  by  one  Revised  Statutes  which  prohibits  any 

wrong-doer  against  another  to  re-  such  deposit  or  loan.    Both  parties 

cover  damages   incurred   by  their  were  culpable,  but  as  the  defendants 
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§  1002.  .  And  finally,  there  are  still  other  cases  in  which 

relief  is  granted  because  the  person  seeking  relief  belongs  to  a 
•class  for  whose  protection  the  statute  declaring  the  invalidity 
was  enacted.  Thus,  in  a  recent  case,^  Fry,  L.  J.,  in  speaking  of 
the  maxim,  said:  "To  that  general  rule  there  are  undoubtedly 
several  exceptions  or  apparent  exceptions.  One  of  those  is  the 
case  of  oppressor  and  oppressed,  in  which  case  usually  the  op- 
pressed party  may  recover  the  money  back  from  the  oppressor. 
In  that  class  of  cases  the  delictum  is  noipar^  and  therefore  the 
maxim  does  not  apply.  Again,  there  are  other  illegalities  which 
urise  where  a  statute  has  been  intended  to  protect  a  class  of 
persons,  and  the  person  seeking  to  recover  is  a  member  of  the 
protected  class.  Instances  of  that  description  are  familiar  in 
the  case  of  contracts  void  for  usury  under  the  old  statutes,  and 
other  instances  are  to  be  found  in  the  books  under  other  stat- 
utes which  are,  I  believe,  now  repealed,  such  as  those  directed 
against  lottery  keepers.  In  these  cases  of  oppressor  and  op- 
pressed, or  of  a  class  protected  by  statute,  the  one  may  recover 
from  the  other,  notwithstanding  that  both  have  been  parties 
to  the  illegal  contract." 

§  1003.  Agreements  partly  illegal — Divisible  agreements. 

The  illegality  connected  with  the  contract  may  attach  to  the 
whole  contract  or  to  some  portion  of  it  only.  In  the  former 
•case  there  is,  of  course,  no  question  that  the  whole  contract  is 
rendered  unenforceable ;  but  whether  the  same  result  must  fol- 
low in  the  latter  case  depends  upon  whether  the  contract  is 
indivisible  or  is  so  far  divisible  that  the  infected  parts  can  be 
effectually  separated  from  the  uninfected;  for  it  is  well  settled 
that  in  case  of  an  illegality  in  part  only,  the  valid  portions 
may  be  enforced  provided  they  can  be  separated  from  the  in- 
valid. Metcalfe,  J.,  stated  the  rule  in  this  language:  "If  any 
part  of  an  agreement  is  valid  it  will  avail  pro  tantOj  though 
another  part  of  it  may  be  prohibited  by  statute ;  provided  the 

were  deemed  the  principal  offenders,       ^  Kearley  v.  Thomson  (1890)i  24  Q.  B. 
it  was  held  that  the  plaintiff  was  en-    Div.  742. 
titled  to  recover  back  his  deposit" 
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Statute  does  not,  either  expressly  or  by  necessary  implication, 
render  the  whole  void;  and  provided,  furthermore,  that  the 
sound  part  can  be  separated  from  the  unsound  and  be  enforced 
without  injustice  to  the  defendant."* 

§  1004.  Note  for  price. —  In  the  case,  therefore,  of  the 

sale  of  a  number  of  articles,  part  of  which  were  forbidden  and 
the  residue  were  not,  if  the  sale  were  a  sale  of  the  whole  for 
one  entire  sum,  no  recovery  could  be  had  for  auy  ;*  but  if  a  dis- 
tinct price  were  affixed  to  each  article,  then  the  promise  to  pay 
is  deemed  divisible,  and  the  price  for  those  which  might  law- 
fully be  sold  could  be  recovered,  though  there  could  be  no  re- 
covery for  the  others.' 

But  in  the  latter  case,  notwithstanding  that  a  distinct  price 

iln   Rand   v.   Mather,    11   Gush.  42  AtL  Rep.  794   See  also  Stewart  v. 

(Mass.)  1,  59  Am.  Dec.  181.    To  same  Thayer  (1897),  168  Mass.  519,  47  N.  VL 

effect:  Handy  t.  Qlobe  Publishing  R  420,  60  Am.  St  R.  407. 
Ca,  41  Minn.  188,  16  Am.  St  R.  695,        >  Clark  on  Contracts.  47a    But  the 

4  L.  R.  A.  466,  42  N.  W.  R  872;  Santa  sale  of  a  stock  of  goods  is  not  entiie 

Clara  Mill  &  Lumber  Ca  v.  Hayes,  and  indivisible,  though  the  entire 

76  Cal.  387,  9  Ana.  St  R.  211,  18  Pac.  stock  is  sold  at  one  and  the  same 

R  891;  Braitch  v.  Guelick,  87  Iowa,  time,  if  a  separafte  and  distinct  price 

212;  Sullivan  v.  Hergan,  17  R  L  109,  is  agreed  upon  for  each  artiole;  and 

9  L.  R  A.  110,  20  AtL  R  232.  in  an  action  brought  for  the  whole 

3  See  Standard  Furniture   Ca  v.  sum   the  plain tifiP  may  amend  by 

Van  Alstine  (1900),  22  Wash.  670,  62  striking  out  the  illegal  itemsL    Boyd 

Paa  R  145,  and  cases  cited.    On  a  v.  Eaton,  44  Ma  51,  69  Am.  Dec.  8& 

sale  of  a  stock  of  goods  for  a  gross  Same:  Walker  ▼.  Lovell,  28  N.  H. 

sum,  including   liquors  which  the  138,  61  Am.  Dea  605;  Carleton  v. 

seller  was  not  licensed  to  sell,  there  Woods,  28  N.  H.  290.    In  an  action 

oan  be  no  recovery.    Ladd  v.  Dil-  on  an  account  containing  legal  and 

lingham,  34  Ma  81CL    If  liquors  are  illegal   items,    the   latter    may    be 

iUegally  sold,  including  the  barrels  stricken  out  and  a  recovery  be  had 

containing  them,  there  can  be  no  re-  upon  the  former.   Goodwin  v.  Clark, 

CO  very  for  the  barrels,  although  it  65  Ma  280  [citing  Robinaon  v.  Green,. 

had  been  agreed  that  they  might  be  8   Meto.    (Mass.)   159;   Rundlett   v. 

returned  and  their  price  credited;  Weeber,  8  Gray  (Mass.),  263;  Holt  v. 

they  formed  part  of  the  illegal  con-  O'Brien,  15  Gray,  811;  Bligh  v.  James, 

tract  and  hence  there  can  be  no  re-  6  Allen  (Mass.)*  570;  Warren  v.  Chap- 

CO  very.    Holt  v.  O'Brien,  15  Gray  man,  105  Masa  187;  Dunbar  v.  John- 

(Masa),  811;  Bligh  v.  James,  6  Allen  son,  108  Masa  519;  HaU  v.  CosteUo, 

(Masa),  570.    So  in  case  of  beer  and  48  N.  H.  176];  Chase  v.  Burkholder^ 

bottlea    Wirth  v.  Roche,  92  Ma  383,  18  Pa.  St  4a 
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had  beea  put  on  each  article,  if  a  note  were  given  for  the  en- 
tire amount  no  recovery  could  be  had  upon  the  note,  for  that 
is  "a  single  and  entire  promise,"^  though  the  plaintiff  might 
still  recover  for  the  lawful  items  upon  the  original  nccount  if 
he  were  in  a  situation  enabling  him  thus  to  sue.' 

1  See  Clark  on  Contracts,  478;  goods  sold  in  violation  of  law,  if  the 
Wads  worth  v.  Dnnnam  (1887),  117  amount  of  the  il^ems  for  goods  law- 
Ala.  661,  28  a  R  699*  Thus  in  Allen  fuUy  sold  exceeds  the  amount  of  the 
V.  Pearce  (1890),  84  Ga.  606,  10  S.  E.  note.  Warren  y.  Chapman  (1870),  105 
R  1015,  where  fifteen  tons  of  guano  Masa  87. 

had  been  sold  and  a  note  given  for       2  Thus,  in  Allen- v.  Pearce,  /tupra,  it 

the  price,  it  was  held  that,  because  was  said  that  "if  the  suit  had  been 

part  of  the   guano   had  not   been  on  an  account  for  so  many  tons  of 

branded  as  required  by  law,  there  guano,  then  the  contract  would  have 

could  be  no  recovery  on  the  note,  been    severable,  and  the    plaintiff 

In  Deering  v.  Chapman  (1843),  22  Ma  could  have  recovered  for  that  part  of 

488,  39  Am.  Dec  592,  it  was  held  the  guano  which  had  been  branded, 

that  a  note  given  in  settlement  of  and  therefore  had  a  good  considera- 

account   was  void   where   the  ao-  tion,  while  the  defendant  could  have 

count  included  charges  for  liquor  defeated  a  recovery  for  that  part 

unlawfully  sold.     To   same  effect:  of  the  guano  which  had  not  been 

Coburn  v.  Odell  (1855  s  80  N.  H.  540  branded,  and  which  made  the  con- 

[citing  Hinds  v.  Chamberlain,  6  N.  H.  sideration  illegal*'    And  in  Cotten 

225;  Clark  v.  Ricker,  14  N.  H.  44;  v.  McKenzie,  supra,  the   court  say 

Shaw  v.  Spooner,  9  N.  H.  197;  Carl-  that,  **  while  recovery  cannot  be  had 

ton  V.  Whitcher,  5  N.  H.  196];  Kid-  on  the  security  [a  note],  a  recovery 

der  V.  Blake  (1864),  45  N.  H.  580;  Cot-  may  be  had,  under  proper  pleadings, 

ten  V.  McKenzie  (1880),  57  Miss.  418;  on  so  much  of  the  consideration  for 

Braltch  v.  Guelick  (1873),  87  Iowa,  which  the  note  was  given  as  without 

212;  Widoe  v.  Webb  (1870),  20  Ohio  St  it  was  recoverabla    The  illegal  note 

4:J1,  o  Am.  R  664  (overruling  Doty  v.  has  no  effect  on  the  valid  dues  em- 

Knox  County  Bank,  16  Ohio  SU  138).  braced  in  it    They  are  as  if  the  note 

But  that  the  lawful  part  may  be  had  not  been  given."    To  like  effect: 

recovered  in  an  action  based  upon  Shaw  v.  Carpenter  (1881),  54  Vt  155, 

the  note  was  held  in  Ciopton  v.  Elkin  41  Am.  R.  887. 

<1878),  49  Miss.  95;  Yundt  v.  Roberts       So  in  Widoe  v.  Webb,  supra,  where 

<1819),  5  Serg.  <fc  R  (Pa.)  139;  Frazier  a  note  had  been  given  for  an  account 

V.  Thompson  (1841),  2  Watts  &  Serg.  made  up   of  lawful  and  unlawful 

(Pa.)233(seealsoDuchmanv.  Hagerty  items,  the  court  said:  "With  respect 

<1837),  6  Watts,  65);  Hynds  v.  Hays  to  the  items  of  the  plaintiff's  ac- 

(1865),  25  Ind.  31;  Graves  v.  Safford  count  which  were  unco;inected  with 

<1891),  41  III  App  659.  the  illegal  sales,  he  might  well  have 

It  is  no  defense  to  an  action  on  a  maintained  an  action  on  the  original 

note  given  in  part  payment  of  an  ao-  contracts  of  sale,  even  after  the  gi v- 

count  that  part  of  the  account  is  fox  ing  of  the  note.    For,  being  utterly 
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§  1005.  Forms  of  the  law  creating  or  declaring  illegality. 

Passing  now  from  the  general  rules  governing  the  subject  of 
illegality  in  the  contract,  a  more  specific  treatment  of  the  forms 
of  the  law  operating  to  create  the  infirmity  and  of  the  manner 
and  extent  of  their  application  seems  to  be  desirable. 

It  is  sometimes  said  that  the  rule  of  law  which  is  violated  in 
the  contract  may  be  either  (1)  some  rule  of  the  common  law^ 
(2)  some  maxim  of  public  policy,-  or  (3)  some  express  statutory 
enactment.  The  first  two  may  be  not  inappropriately  grouped 
under  one  head,  and  the  subject  may  be  considered  under  the 
two  subdivisions:  I.  Illegality  at  common  law,  and  IL  Illegal- 
ity by  statute. 

I. 

Illegality  at  Common  Law. 

§1006,  What  the  common  law  prohibits.— The  common 
law  forbids  that  which  is  indecent  or  immoral,  as  well  as  that 
which  is  in  violation  of  positive  law  or  which  is  opposed  to 
sound  public  policy.  A  consideration  or  a  purpose  falling  within 
any  of  the  classes  must  therefore  infect  the  contract  with  the 
taint  of  illegality.    Hence  — 

§  1007,  Contract  for  sale  of  Indecent  or  Immoral  thing 
invalid, —  A  contract  for  the  sale  of  that  which  is  indecent  or 
immoral  in  itself  is  void,  a:nd  no  action  for  its  enforcement  can 
be  maintained  in  the  courts.  Thus  in  an  action  to  rec6ver  the 
price  of  a  quantity  of  pictures  sold,  it  was  shown  that  some  of 
them  were  immoral  and  indecent  in  their  character,  and  Law- 
rence,  J,  said:  «  For  prints  whose  objects  are  general  satire  or 

void,  it  discharged  none  of  the  just  sideration,  and  upon  the  court  th» 

indebtedness  of  the  defendant    But  task  of  separating  the  sound  from 

he  chose  to  sue  upon  the  note,  which  the  unsound.    If  thi^  effort  should 

was  prima  fade  evidence  of  indebt-  result  in  his  losing  what  was  justly 

edness  to  the  extent  of  the  whole  due  him,  we  can  but  repeat  what 

sum  promised  to  be  paid,  and  thus  was  said  in  a  similar  case:  'It  is  but 

attempted  to  throw  upon  the  defend-  a  reasonable  punishment  for  includ- 

ant  the  burden  of  showing  how  much  ing  with  his  just  due  that  which  he 

of  it  was  given  upon  an  illegal  con-  had  no  right  to  take.' " 
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ridicule  of  prevailing  fashions  or  manners,  I  think  the  plaintiff 
may  recover;  but  I  cannot  permit  him  to  do  so  for  such  whose 
tendency  is  immoral  or  obscene;  nor  for  such  as  are  libels  on 
individuals  and  for  which  the  plaintiff  might  have  been  ren- 
dered criminally  answerable  for  a  libel."  ^ 

§  1008.  Knowledge  presumed. —  In  cases  of  this  nature,  the 
actual  knowledge  or  intention  of  the  parties,  in  respect  of  the 
illegal  object,  is  of  no  consequence.  They  are  presumed  to 
know  the  law.* 

§  1009.  Contract  of  sale  for  immoral  or  illegal  purpose. — 

Where,  however,  the  thing  sold  is  in  itself  innocent,  but  may 
be  put  to  an  illegal  or  immoral  purpose,  other  considerations 
appear.  It  may  be  the  intention  of  the  buyer  in  making  the 
purchase  to  apply  the  goods  to  a  purpose  which  is  immoral, 
illegal  or  opposed  to  public  policy;  and  in  reference  to  that  in- 
tention the  seller,  at  the  time  of  the  sale,  may  be  in  one  of 
three  attitudes:  (1)  He  may  be  ignorant  of  it;  (2)  he  may 
have  knowledge  of  it,  but  have  no  desire  or  intention  to  par- 
ticipate in  or  further  it;  and  (3)  he  may  have  such  knowledge 
and  may  make  the  sale  with  the  direct  intention  of  enabling 
the  buyer  to  put  his  wrongful  purpose  into  execution. 

§  1010.  Seller  Innocent. —  In  the  first  case,  there  can 

be  no  question  that  the  seller,  being  ignorant  of  the  wrongful 
purpose  at  the  time  and  remaining  so  up  to  the  time  that  he 
has  performed  en  his  part,  may  recover  upon  the  contract, 
though  the  guilty  buyer  could  not  enforce  it.  If,  however,  be- 
fore he  had  performed,  the  seller  learned  of  the  buyer's  inten- 
tion, he  might  doubtless  withdraw  from  the  contract;'  whether 
he  could  thereafter  enforce  it  would  depend  upon  the  consid- 
erations to  be  next  discussed. 

1  Fores  y.  Johnes  (1803),  4  Esp.  (Eng.        2  See  Waugh  y.  Morris,  L.  R  8  Q.  BL 

N.  P.)97.  To  same  effect  of  an  inde-  203. 

cent  book.    Poplett  y.  Stockdale,  2       '  See  Cowan  v.  Milboum,  Ia  R.  d 

Gar.  &  P.  198;  Stockdale  y.  On  why  n,  ExcK  2Sa 
7  D.  &  R  625,  5  R  &  C.  178, 2  C.  &  P. 

loa 
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§  101 L Seller  cognizant  of  purpose  or  partfeipa<?' 

ing. —  In  respect  of  the  second  and  tfaird  cases,  there  can  like- 
wise be  no  question  that  where  the  seller  knows  of  and  directly 
participates  in  and  aids  the  buyer's  wrongful  purpose,  the  con- 
tract is  illegal  as  to  both  and  will  be  enforced  at  the  suit  of 
neither.  But  whether  mere  knowledge  on  the  part  of  the  seller 
that  the  buyer  intends  to  put  the  goods  to  a  wrongful  purpose 
is  sufficient  to  invalidate  the  contract  as  to  him  and  prevent 
him  from  recovering  the  price  of  the  goods,  is  a  question  upon 
which  the  authorities  are  in  conflict. 

■ 

§  1012.  .  It  is  said  to  be  the  modern  English  rule  —  de- 
parting in  this  respect  from  certain  of  the  earlier  cases  —  that 
the  contract  is  illegal  where  the  seller  supplies  the  goods  with 
knowledge  that  the  buyer  is  purchasing  for  the  purpose  and 
with  the  intention  of  applying  them  to  an  illegal  use.^ 

1  Mr.  Benjamin,  in  his  work  on  Sale,  quest  of  another,  money  on  a  contract 

§  506  (6th  Am.  ed.),  says:  "The  sale  which  was  iUegal,  and  sued  for  its 

of  a  thing  in  itself  an  innocent  and  recovery.    Judgment  was  given  for 

proper  article  of  commerce  is  void  the  plaintiff,  Lord  Mansfield  saying: 

when  the  vendor  sells  it  knowing  *  One  of  these  two  persons  has  paid 

that  it  is  intended  to  be  used  for  an  money  for  the  other,  and  on  his  ao- 

immoral  or  illegal  purpose.    In  sev-  count,  and  he  gives  him  his  bond  to 

eral  of  the  earlier  cases  something  secure  the  repayment  of  it     This  is 

more  than  this  mere  knowledge  was  not  prohibited.    He  is  not  concerned 

held  necessary,  and  evidence  was  re-  in  the  use  which  the  other  makes  of 

quired  of  an  intention  on  the  vendor's  the  money  J* 

part  to  aid  in  the  iUegal  purpose  or  <*  The  case  was  followed,  in  1789, 

profit  by  the  immoral  act    The  later  by  the  judges  in  Petrie  v.  Hannay,  3 

decisions    overrule    this   doctrina"  T.  R  418,  but  with  evident  reluctance. 

The  case  chiefly  relied  upon  by  Mr.  and  many  expressions  of  hesitation, 

Benjamin  for  the  latter  statement  is  especially  by  Lord  Kenyon.    Much 

Pearce  v.  Brooks  (1866),  L.  R.  1  Ezch.  stress  was  laid  in  both  decisions  upon 

iil3,  but  it  seems  that  there  may  be  a  supposed  distinction  between  the 

room  for  doubt  as  to  whether  this  is  law  applicable  to  the  case  of  a  con- 

the  true  effect  of  this  decision.    See  .tract  which  was  malum  in  se  and 

post,  %  1021.  one  which  waa  mahim  prohibitum, 

Mr.  Benjamin  gives  the  following  ''These  two  cases  were  repeatedly 

risumi  of  the  EngUsh  cases:  '*In  questioned  and  disapproved,  as  wiU 

Faikney  v.  Reynous,  4  Burr.  2069,  be  seen  by  reference  to  Booth  v. 

which  came  before  the  king's  bench  Hodgson,  6  T.  R  405;  Aubert  v.  Maze, 

in  1767,  a  party  had  paid,  at  the  re-  2  Bos.  &  P.  871 ;  Mitchell  v.  Cock- 
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§  1013.  .  By  the  weight  of  authority  in  the  United 

States,  however,  it  is  dear  that  mere  knowledge  of  the  buyer's 
wrongful  purpose  is  not  enough  to  defeat  the  seller's  recovery : 
there  must  be  something  more;  something  to  show  that  the 
seller  was  to  actively  participate  in  the  illegal  transaction,  or 

bume,  2  H.  Bl.  379;  Webb  v.  Brooke,  should  he  a  sharer  in  the  iUegcU  trans' 

8  Taunt  0,  and  Langton  y.  Hughes,  action.* 

1  M.  &  S.  593;  and  in  these,  as  weU  ''This  decision  was  given  in  No- 
as  in  many  subsequent  cases,  the  member,  1813,  and  is-  the  more  re- 
distinction  drawn  between  a  thing  markable  becausethe  case  of  Lang- 
malum  in  se  and  maZum  prohibitum  ton  v.  Hughes,  1  M.  &  S.  598,  had 
was  overruled.  been  decided  exactly  to  the  contrary 

"  In  1803  the  case  of  Bowry  v.  Ben-  in  the  king's  bench  in  the  month  of 

net,  1  Camp,  348,  was  tried  before  June  in  the  same  year,  and  was  not 

Lord   Ellenborough.     A  prostitute  noticed  by  the  counsel  or  the  court 

was  sued  for  the  value  of  clothes  fur-  in  Hodgson  v.  Templa    Langton  v. 

nished,  and  pleaded  that  the  plaintiff  Hughes  was  first  tried  before  Lord 

well  knew  her  fo  be  a  woman  of  the  Ellenborough  at  nisi  prius.    It  was 

town,  and  that  the  cloth^  in  ques-  an  action  for  the  price  of  drugs  sold 

tion  were  for  the  purpose  of  enabling  to  the  defendants,  who  were  brewers, 

her  to  pursue  her  calling.     His  lord-  the  plaintiffs  knowing  that  defend- 

shipsaid:  '  It  must  not  only  be  shown  ants  intended  to  use  the  drugs  for 

that  he  had  notice  of  this,  hut  that  mixing  with  beer — a  use  prohibited 

he   expected   to  he  paid  from  the  by  statute.    His  lordship  charged  the 

profits  of  the  defendant's  prostitu-  jury  that  the  plaintiffs,  in  selling 

tion,  and  that  he  sold  the  clothes  to  drugs  to  the  defendants,  knoiving  tliat 

enable  her  to  carry  it  on,  so  that  Tie  they  were  to  he  used  contrary  to  the 

might  appear  to  have  done  something  statute,  were  aiding  them  in  a  breach 

in  furtherance  of  it '  of  that  a^it,  and  therefore  not  entitled 

"In  1813  Hodgson  v.  Temple,  5  to  recover.  He,  however,  reserved 
Taunt  181,  was  decided.  There  the  the  point  The  ruling  was  main- 
action  was  for  the  price  of  spirits  taioed  by  all  the  judges,  and  it  was 
sold  with  the  knowledge  that  de-  distinctly  asserted  as  the  true  prin- 
fendant  intended  to  use  them  ille-  ciple,  that  *  parties  who  seek  to  en- 
gally.  There  was  a  verdict  for  plaint-  force  a  contract  for  the  sale  of  articles 
iff,  and  a  motion  for  a  new  trial  whs  which  in  themselves  are  perfectly  in- 
refused  by  the  court.  Sir  James  Mans-  nocent,  but  which  v)ere  sold  with  a 
field  saying:  'This  would  be  carrying  knowledge  that  they  were  to  he  used 
the  law  much  farther  than  it  has  for  a  purpose  which  is  prohibited  hy 
ever  yet  been  carried.  The  merely  law,  are  not  entitled  to  recover.' 
selling  goods,  knowing  that  the  buyer  "The  leading  case  of  Cannan  v. 
ttriU  make  an  illegal  use  of  them,  is  Bryce,  3  B.  &  Aid.  179,  was  decided 
not  sufficient  to  deprive  the  vendor  of  in  the  king's  bench  in  1819.  The 
his  just  right  of  paymenUbut  to  effect  question  was  whether  money  lent 
thai  it  is  necessary  that  the  vendor  for  the  purpose  of  enabling  a  party 
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that  his  intention  in  making  the  sale  was  not  the  ordinary  par- 
pose  to  dispose  of  his  goods  to  the  best  advantage,  but  to  act- 
ively aid  or  promote  the  illegal  purpose  for  which  the  goods 
were  brought.^ 

to  pay  for  losses  and  oompounding  in  the  same  court  in  1866b  The  plaint- 
differences  on  illegal  stock  transac-  id  had  supplied  a  brougham  to  a 
tions  could  be  recovered.  All  the  prostitute.  The  evidence  showed 
previous  cases  were  reviewed,  and  that  the  plaintiff  knew  the  defend- 
the  court  took  time  to  consider.  The  ant  to  be  a  prostitute,  but  there  was- 
opinion  was  delivered  by  Abbott,  no  direct  evidence  that  plaintiff 
C.  Jm  and  the  principle  was  stated  knew  that  the  brougham  was  in- 
as  follows:  'The  statute  in  question  tended  to  be  used  for  the  purpose  of 
has  absolutely  prohibited  the  pay-  enabling  the  defendant  to  foUow  her 
ment  of  money  for  oompounding  dif-  vocation;  and  there  was  no  evidenoe- 
ferences  (i.  e.,  in  stock  bargains);  it  that  plaintiff  expected  to  be  paid  out 
is  impossible  to  say  that  making  of  the  wages  of  prostitution.  The 
such  payment  is  not  an  unlawful  jury  found  that  the  defendant  did 
act;  and  if  it  be  unlawful  in  one  hire  the  brougham  for  the  purpose 
man  to  pay,  how  can  it  be  lawful  for  of  her  prostitution,  and  that  the 
another  to  furnish  him  with  the  plaintiff  knew  it  toaa  supplied  for 
means  of  payment?  It  will  be  recol-  tJiat  purpose.  It  was  held,  first,  not 
lected  that  I  am  speaking  of  a  case  necessary  to  show  that  plaintiff  ex- 
wherein  the  means  were  furnished  pected  to  be  paid  from  the  proceeds 
with  A  full  knowledge  of  the  object  to  of  the  immoral  act;  secondly,  that 
which  they  were  to  be  applied,  and  the  knowledge  by  the  plaintiff  that 
for  the  express  purpose  of  a^ccom-  the  woman  was  a  prostitute  beinff 
plishing  that  object*  The  money  proven,  the  jury  were  authorized  in 
lent  was  therefore  held  not  recover-  inferring  that  the  plaintiff  also  knew 
able.  The  case  of  Langton  v.  Hughes  the  purpose  for  which  she  wanted  an 
was  approved  and  followed,  while  omamentaJ  brougham;  and  thirdly^ 
Faikney  v.  Reynous  and  Petrie  v.  that  this  knowledge  was  sufficient  to 
Hannay  were  practically  overruled,  render  the  contract  void,  on  the  au- 
and  the  distinction  between  malum  thority  of  Cannan  v.  Bryce,  wliich 
prohibitum  and  malum  in  se  point-  was  recognized  as  the  leading  case 
edly  repudiated.  on  the  subject*' 

"  In  McKinnell  v.  Robinson,  8  M.  ^  The  leading  case  in  the  United 

&  W.  435,  in  the  exchequer,  in  1838,  States  is  Tracy  v.  Talmage  (1856),  14 

it  was  held  that  money  knowingly  N.  Y.  163, 67  Am.  Dea  183L    This  was 

lent  for  gambling  at  a  game  prohib-  a  claim  made  by  the  State  of  Indi- 

ited  by  law  could  not  be  recovered,  ana  against  the  receiver  of  the  in- 

the  case  of  Cannan  v.  Bryce  being  solvent  North  American   Trust   & 

referred  to  by  the  court  as  the  de-  Banking   Company  to  recover   for 

cisive  authority  on  this  subject.  bonds  sold  by  the  former  to  the  lattec 

"  The  latest  case,  that  of  Pearce  v.  The   amount   involved  was  nearly 

Brooks,  L.  R.  1  Ex.  218,  was  decided  $350,000.    The  defense  was,  among 

874 


OH.  VII.]                         AVOIDANCE  FOB  ILLBGALITT.  [§  1014. 

§  1014.  .  It  is  true  that  in  many  cases  the  application 

of  this  distinction  is  attended  with  no  little  difficulty,  and  that, 
as  is  ordinarily  necessary,  in  determining  the  intention  of  the 
seller  as  a  question  of  fact  from  the  surrounding  circumstances, 

other  things,  that  the  bank  bought  J.,  as  given  above.    The  opinions  of 

for  the  illegal  purpose  of  a  speoula-  Seiden  and  Comstock,  J  J.,  contain 

tive   resale,  of  which  purpose  the  an  elaborate  review  of  the  authori- 

seller  had  knowledge.     The  lower  ties. 

courts  permitted  a  recovery,  and  the  Hill  v.  Spear  (1870),  50  N.  H.  258,  9 
receiver  appealed.  The  cause  was  Am.  R.  205,  also  contains  an  exceed- 
argued  by  distinguished  counsel  in  ingly  exhaustive  collation  of  the 
1855;  a  re-argument  was  ordered  and  cases,  and  reaches  the  same  conclu- 
had  in  1856b  The  opinion  of  the  sion  at  which  Judge  Seiden  arrived 
court  was  delivered  by  Seiden,  J.,  in  Tracy  v.  Talmage.  See  also  the 
who,  conceding  the  disputed  ques-  exhaustive  discussion  in  Graves  v. 
tion  that  the  seller  knew  of  the  pur-  Johnson  (1892),  156  Mass.  211, 80  N.  E. 
pose  for  which  the  buyer  bought,  R  818,  82  Am.  St.  R.  446.  15  L.  R.  A. 
reached  the  conclusion  "  that  it  is  884,  and  the  notes  to  that  case  in  the 
no  defense  to  an  action  brought  to  Am.  8t  R.  and  L.  R.  A. 
recover  the  price  of  goods  sold  that  In  Anheuser-Busch  Brewing  Ass'n 
the  vendor  knew  that  they  were  v.  Mason  (1890),  44  Minn.  818,  20  Am. 
bought  for  an  illegal  purpose;  pro-  St  R  580,  9  L.  R  A.  506,  46  N.  W.  R 
vided  it  was  not  made  a  part  of  the  558,  Collins,  J.,  says  of  Tracy  v.  Tal- 
contract  that  they  shall  be  used  for  mage  and  Hill  v.  Spear,  supra:  ''These 
that  purpose;  and  provided,  also,  that  cases,  now  regarded  as  leading  on 
the  vendor  has  done  nothing  in  aid  this  side  of  the  Atlantic,  announce 
or  furtherance  of  the  unlawful  de-  the  rule  to  be  that  mere  knowledge 
sign."  Two  of  the  judges  were  of  by  a  vendor  of  the  unlawful  intent 
the  opinion  that  the  seller  had  no  of  a  vendee  will  not  bar  a  recovery 
knowledge  of  the  unlawful  purpose,  upon  a  contract  of  sale.  Yet  if,  in 
One  dissented  from  Judge  Selden's  any  way,  the  former  aids  the  latter 
conclusions,  but  the  four  others  con-  in  his  unlawful  design  to  violate  the 
curred  with  him.  A  motion  for  re-  law,  such  participation  will  prevent 
argument  was  then  made,  and  the  him  from  maintaining  an  action  to 
motion  was  argued  in  behalf  of  the  recover.  The  participation  must  be 
receiver  by  three  of  the  strongest  law-  active  to  some  extent  The  vendor 
yers  which  the  StatQ  of  New  York  must  do  something  in  furtherance  of 
then  contained  —  Nicholas  Hill,  Jr.,  the  purchaser's  design  to  transgress, 
Greene  C.  Bronson  and  Samuel  Beard-  but  positive  acts  in  aid  of  the  unlaw- 
sley,  who  attacked  Judge  Selden's  ful  purpose  are  sufficient,  though 
conclusions  with  great  vigor ;  but  the  slight  While  it  is  certain  that  a  con- 
motion  was  denied  unanimously,  tract  is  void  when  it  is  illegal  or  im- 
Gomstock,  J.,  writing  the  opinion,  moral,  it  is  equally  as  certain  that  it 
and  all  of  the  judges  but  two  con-  is  not  void  simply  because  there  is 
curring  in  the  conclusions  of  Seiden,  something  immoral  or  illegal  in  its 
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juries  may  in  many  cases  reach  conclasions  substantially  alike 
under  either  rule;  yet  the  distinction  is.  not  without  impor- 
tance, and  the  rule  as  enforced  in  the  United  States  seems  most 
consonant  with  reason  and  justice. 

surroundings  or  coimection& .  It  can-  Iron  Ca  v,  Spradley,  51  Ala.  171; 

not  be  declajred  void  merely  because  Ware  t.  Jones^  61  Ala.  288L 

it  tends  to  promote  illegal  or  im.-  In  the  very  recent  case  of  Standard 

moral  purposes  "  [citing  Armstrong  Furniture  Co.  t.  Yaa  Alstina  (1900X 

V.  Toler,  24  U.  &  (11  Wheat.)  258.  6  22  Wash.  670,  62  Paa  R.  145^  involr- 

L.  ed.  468;  Green  v.  Collins,  8  Cliff,  ing  the  vaUdity  of  a  conditional  oon- 

(U.  a  C.  C.)  494;  Dater  v.  Earl,  8  Gray  tract  to  seU  fucniture  whidi  the 

(Mass.),  482;  Armfield  v.  Tate»  7  Ired.  seller  knew  was  to  be  used  to  famish 

(N.  C.)  258;  Read  y.  Taft,  3  B.  L  175;  a  house  of  iU-fanu^  the  court  said: 

Cheney  v.   Duke,  10  Gill  &  J.  11;.  "It  is  urged  on  behalf  of  th»  iHipel- 

Kreiss  v.  Seligtnan,  8  Barb.  (N.  Y.)  lant  that  the  evidence  before  the 

430;  Michael  v.  Bacon,  40  Ma  474,  8  trial  court  upon  which  it  based  ita 

Am.  R  138;  Brunswick  v.  Vallfiau^  judgment  ^owed,  at  most,  nothing 

50  Iowa,  120,  82  Am.  R.  119;  Webber  more  than  that  the  appellant,  at  the 

V.  Donnelly,  88  Mich.  460;  Bishop  v.  time  it  entered  into  the  contract  of 

Honey,34Tex.  245;  Wright  v.  Hughes,  conditional  sale  and  delivered  the 

119  Ind.  324, 21 N.  E.  R.  907, 12  Am.  St.  property    to    the    vendees    named 

R.  412;  Feineman  v.  Sachs,  83  Kan.  therein,   had   knowledge   that   the 

621,  52  Am.  R  547,  7  Pac.  R.  222;  Rose  vendees  intended  to  put  the  property 

V.  Mitchell,  6  Cola  102,  45  Am.  R.  520;  to  an  unlawful  use;  and  tliat  this 

Bancbor  v.  Mansel,  47  Me.  58;  Hen-  fact  is  not  sufficient  to  justify  the 

derson  v.  Waggoner,  2  Lea  (Tenn.),  trial  court  in  its  holding  that  the 

133,  31  Am.  R  591:  Gaylord  v.  Sora-  contract  was  void  as  against  public 

gen,  32  Vt.  110,  76  Am.  Dea  154;  policy.    It  is  true'  that  it  is  held  in 

Mahood  v.  Tealza,  26  La.  Ann.  108,  21  many  well-considered  cases,  and  it 

Am.  R  546;  Delavina  v.  Hill,  65  N.  H.  is  perhai)s  tl)p  weight  of  authority, 

94,  19  AtL  R  1000].    See  also  to  like  that  mere  knowledge  on  the  part  of 

effect:  Wallace  v.  Lark,  12  S.  C.  576,  a  vendor  of  goods  that  the  vendee  de- 

82  Am.  R  516;  Frolich  v.  Alexander,  signs  to  and  will  put  them  to  an  Im- 

86  111.  App.  428;  Schankel  v.  Moffatt,  moral  or  illegal  use  is  not  of  itself 

53  III  App.  382;  Kerwin  v.  Doran,  29  sufficient  to  bar  an  action  brought 

Ma  Appi  397.  to  recover  the  purchase  price  of  the 

In  certain  of  the  States,  however,  goods  sold.    But  in  all  of  the  cases 

the  English  rule  prevails.    Thus  in  announcing  this  rule  which  have 

Alabama  it  is  said  that  "mere  knowl-  been  brought  to  our  attention  the 

edge  of  the  illegal  purpose  is  all  the  transaction  was  one  in  which  the 

law  requires  to  pronounce  judgment  owner  of  the  goods  at  the  time  of 

against  the  contract.     This  is  the  their  delivery  to  the  vendee  parted 

rigid  rule  of  the  common  law,  from  with  his  title  and  right  of  possession, 

which  there  should  be  no  departure."  so  that  thereafter  the  relation  be> 

Milner  v.  Fatten,  49  Ala.  423;  Oxford  tween  the  vendor  and  vendee 
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§  1015. Halnm  probibitnm  or  malnm  in  se. —  It  is 

said  in  the  later  English  cases  that  there  is  no  distinction  in 
the  application  of  the  rule  whether  the  object  contemplated 

that  of  debtor  and  creditor  merely,  L.  ed.  439,  thougn  the  court  seems  to 
or  that  of  debtor  and  creditor  with  admit  that  there  might  be  a  distino- 
a  mortgage  over  to  secure  the  de-  tion  between  the  cases  where  the 
ferred  payments  of  the  purchase  use  to  which  the  property  is  to  be 
price.  The  sale  and  delivery  of  the  devoted  is  only  malum  prohibitum, 
property  were  complete,  and  no  ele-  or  of  inferior  criminality,  and  the 
ment  of  participation  or  aid  in  the  cases  where  it  is  to  be  used  in  aid  of 
immoral  or  illegal  design  of  the  the  perpetration  of  a  heinous  crime, 
vendee  could  be  imputed  to  the  such  as  treason,  as  was  the  fact  in 
vendor.  On  the  other  hand,  it  is  that  case.  See  also  Tatum  v.  Kelley, 
held  by  all  of  the  cases — even  those  supra;  Milner  v.  Patton,  49  Ala.  438; 
which  announce  the  rule  contended  Lewis  v.  Latham,  74  N.  C.  288;  Blokel 
for  by  the  appellant — that  if  the  v.  Sheets  24  Ind.  1;  Steele  v.  Curie, 
vendor  has  knowledge  of  the  im-  4  Dana,  881.  Where  the  sale  is  ab- 
moral  or  iUegal  design  of  the  Vendee,  solute,  though  on  credit,  the  vendee 
and  in  any  way  aids  or  participates  becomes  the  owner  of  the  property 
in  that  design,  or  if  the  contract  of  purchased,  and  has  all  the  rights 
sale  is  so  connected  with  the  illegal  therein  that  any  owner  has  over  his 
or  immoral  purpose  or  transaction  of  own  property,  and  he  may  make  such 
the  vendee  as  to  be  inseparable  from  use  of  it  as  to  him  seems  fit,  without 
it,  the  vendor  cannot  recover.  Tatum  let  or  hindrance  from  his  vendor. 
V.  Kelley,  25  Ark.  209;  Tiacy  v.  Tal-  tJnder  an  ordinary  contract  of  con- 
mage,  14  N.  Y.  162;  Hill  v.  Spear,  50  ditional  sale,  the  law  is  different 
N.  H.  853;  Qaylord  v.  Soragen,  82  Vt  The  vendee  thereunder,  the  title 
110;  Aiken  v.  Blaisdell,  41  Vt  655;  being  reserved  in  the  vendor,  is  a 
Schankel  v.  Moffatt,  58  111  App.  882;  mere  bailee  of  the  property.  If  the 
Ralston  v.  Boady,  20  Ga.  449;  Web-  use  of  the  property  be  not  prescribed 
ster  V.  Munger,  8  Gray,  584;  Adams  in  the  contract  of  sale,  the  purchaser 
V.  Coulliard,  102Ma8a  167;  Graves  v.  must  nevertheless  use  it  for  a  lawiul 
Johnson,  156  Mass.  211,  80  N.  £.  R.  and  proper  purpose,  and  in  the  way 
818, 15  L.  R.  A.  884,  and  note  to  this  its  nature  contemplates  ft  should  be 
(»se  in  82  Am.  St  R.  450;  Beach,  used,  or  else  suffer  a  forfeiture  of  its 
Mod.  Cont,  §  457.  And  there  are  contract  It  is  clear  that  the  reiabio.n 
cases  which  hold  that  knowledge  on  between  the  parties  to  the  contract 
the  part  of  the  vendor  that  the  pur-  in  the  present  case  was  something 
chaser  intends  to  devote  the  property  more  than  that  of  debtor  and  cred- 
purchased  to  an  illegal  use  will  bar  itor  merely,  and  it  would  seem  it  was 
a  recovery  of  the  purchase  price,  something  more  than  an  ordinary 
even  though  he  does  no  other  act  contract  of  conditional  sale.  The 
than  dellveT  the  property  to  the  appellant  not  only  reserved  'title, 
vendee,  ft  was  so  held  by  the  su-  ownership  and  possession  of  the 
preme  eourt  of  the  United  States  in  property,'  but  reserved  the  right  to 
Hanauer  v.  Doane,  12  WalL  842,  20  *take  possession  of  the  aforesaid  per- 
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was  malum  prohibitum  or  malum  in  ««,'  and  this  is  undoubt- 
edly true  in  the  United  States  as  well,  though  in  determining 
whether  there  waa  that  participation  in  the  wrongful  pm-poae 
which  the  American  rule  requires  it  is  impossible  to  lose 
sight  in  mauy  cases  of  the  character  and  enormity  of  the  of- 
fense contemplated ;  "  as  where,"  to  use  the  language  of  Clif- 
ford, J.,*  "the  property  purchased  is  intended  for  treasonable 
purposes,  or  to  commit  murder,  or  to  promote  some  other  of- 
fense of  such  enormity  and  so  violative  of  the  fundamental 
laws  of  society  that  silence  on  the  part  of  the  citizen  is  itself 
a  crime,  or  would  be  evidence  tending  to  show  that  the  seller 
was  an  accessory  before  the  fact  to  the  commission  of  the  of- 
fense." 

§  1016.  .  In  the  leading  case  in  the  United  States  su- 
preme court  the  same  distinction  is  pointed  out  and  enforced.* 
"  Where  to  draw  the  precis©  line,"  said  the  court,  "  between 
the  cases  in  which  the  vendor's  knowledge  of  the  purchaser's 

Bonal   property    whenever   it    may  tute  to  find  nice  distinctions  which 

deem  itself  insecure,  even  before  the  will  enable  him  to  avoid  the  oodeo- 

maturity '  of  the  deferred  payments,  quennes  of  his  acts." 

This  practically  left  the  control  of  '  For  the  earlier  view  see  Faikney 

the  use  of  the  property  with  the  ap-  v.S«yuQus  (1767),  4Burr.  2070;  Petrie 

pellant,  and,  as  the  evideace  shows  v.  Hanoay  (1T8Q),  3  T.  B.  4ia    For 

that  it  had  knowledge  of  the  im-  the  later  view  see  Pearce  v.  Brooks 

moral  and  illegal  use  to  which  the  (1666),  L.  R.  1  Exch.  ai4;   Booth  v. 

vendees  intended  to  and  did  put  the  Hodgson.6T.  It.405:  Aul>ert  v.  Haze. 

property,  it  is  hard  to  conceive  why  3Bo8.dt  P.  871:  Mitchell  v.  Cockbum, 

it  did  not  aid  and  participate  in  that  2U.BL37D;  Webb  v.  Brooke,  STaunt 

immoral  and  illegal  use.     The  dis-  6;  Langton  v.  Hughes  1  Maule  &  S. 

tinction    between  knowing  that  a  593. 

buyer  is  intending  to  put  the  prop-  '  In  Qreen  v.  Collins  (U.  &  G  C),  S 

erty  to  some  unlawful  use,  and  par-  CliS.  494  3ee  also  per  Comstock,  J., 

ticipating  in  that  unlawful  intent,  is,  in  Tracy  v.  Talmage^  14  N.  Y^  at 

to  say  the  least,  somewhat  reSned;  p.  315. 

and  where  a  vendor,  for  the  mere  'Hanauer  v.  Doane  (1870),  79  U.  8, 

sake  of  gain,  makes  a  contract,  the  (13  Wall)  843,  30  I>  ed.  48flL    "Riis 

effect  of  which  is  to  put  his  own  was  a  case  involving  recovery  for 

property  in  the  bands  of  persons  goods  sold  in  aid  of  rebellion — aanb- 

who  will  use  it  to  conduct  a  house  of  jeot  which  will  be  fully  considered 

l^rostitution,  knowing  it  will  be  bo  in  a  later  section.    FOat,  §  1031 
used,  the  courts  ought  not  to  be  as- 
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intent  to  make  an  unlawful  use.  of  the  goods  will  vitiate  the 
-contract,  and  those  in  which  it  will  not,  may  be  difficult.  Per- 
haps it  cannot  be  done  by  exact  definitions.  The  whole  doc- 
trine of  avoiding  contracts  fpp  illegality  and  immorality  is 
founded  on  public  policy.  It  is  certainly  contrary  to  public 
policy  to  give  the  aid  of  the  courts  to  a  vendor  who  knew 
that  his  goods  were  purchased,  or  to  a  lender  who  knew  that 
his  money  was  borrowed  for  the  purpose  of  being  employed  in 
the  commission  of  a  criminal  act,  injurious  to  society  or  to  any 
of  its  members." 

§  1017. Degree  of  participation  required  to  invali- 

flate. — As  stated  in  the  preceding  section,  mere  knowledge  of 
the  unlawful  purpose  is  not,  according  to  the  weight  of  author- 
ity in  the  United  States,  enough  to  invalidate  the  sale,  but 
there  must  be  such  participation  by  the  seller  in  the  buyer's 
purpose  as  can  fairly  be  said  to  actively  aid  and  further  it. 
Just  what  shall  be  the  nature  and  degree  of  such  participation 
in  any  given  case  it  is  impossible  to  define  by  any  more  pre- 
<5ise  and  certain  rule,  as  each  case  must  be  determined  by  its 
own  peculiar  circumstances. 

§  1018.  • .  As  knowledge  of  the  unlawful  purpose  is  nov 

here  enough,  anything  less  than  knowledge  is  manifestly  in- 
sufficient. Reasonable  ground  for  belief,  or  facts  sufficient  to 
put  the  seller  upon  inquiry,  or  even  his  actual  belief,  will  not 
suffice.^  The  cases  which  have  required  least  have  not  charged 
the  seller  with  complicity  upon  anj^thing  less  than  actual  knowl- 
edge. 

§  1019.  .  Passing  beyond  actual  knowledge,  any  active 

aid  or  participation  in  the  execution  of  the  buyer's  purpose 
will,  as  has  been  said  above,  invalidate  the  sale.*    Thus,  where 

1  Finch  V.  Mansfield  (1867),  VI  Mass.  (1892),  156  Mass.  311,  30  N.  E.  R.  818, 

^9;  Lindsey  v.  Stone  (1877),  123Masa  32  Am.  St  R  446,  15  L.  R.  A.  834, 

^2;    Coming   v.  Abbott  (1874),  54  and  exhaustive  notes  in  each  series 

N.  H.  469.    Under  a  later  statute  see  where  this  general  subject  is  dis- 

Dunbar  v.  Locke  (1883),  62  N.  H.  cassed. 

442k     See  also  Gravea  v.  Johnson       ^  Sale,  with  a  view  to  illegal  resale, 

879 


§  1019.]  LAW  OF  SALB.  [bOOK   IIL 

the  seller  knowingly  made  the  sale  ostensibly  to  a  third  person 
for  the  purpose  of  aiding  the  real  buyer  in  evading  the  provis- 
ions of  the  liquor  law,  it  was  held  that  he  had  so  co-operated 
in  the  buyer's  purpose  as  to  be  a  party  to  it;^  and  the  same 
result  was  reached  where  he  purposely  and  as  part  of  the  con- 
tract packed  the  goods  in  such  form  as  would  enable  the  buyer 
most  easily  to  evade  the  law;*  and  also  where  he  put  them  up 
in  a  disguised  form  in  order  to  enable  the  buyer  to  escape 
detection,  even  though  he  did  this  voluntarily  and  not  in  pur* 

is  invalid.  Webster  v.  Hunger  (1857),  plaintiffs  [sellers]  would  not  be  af- 

6  Gray  (Mass.),  584;  Graves  v.  John-  fected  by  the  mere  knowledge  of  the 

son  (1892),  156  Mass.  211, 32  Am.  St  B.  unlawful  use  which  the  defendant 

446,  15  L.  R.  A.  884,  80  N.  E.  R.  8ia  [buyer]  was  about  to  make  of  the 

But  see  as  to  these  cases,  §  1027,  note,  packages,  still,  if  they  went  further. 

In  Galligan  v.  Fannan  (1868),  7  Allen  and  at  the  request  of  the  defendant 

(Mass.),  255,  the  buyer  was  really  the  put  up  the  packages  in  a  convenient 

plaintiff's  agent  appointed  for  the  form  for  sales  in  violation  of  law, 

purpose  of  making  illegal  sales.    In  and  so  actively  promoted  such  sale^ 

Hubbell   V.    Flint   (1859),   18   Gray  they  would  be.  in  the  eye  of  the  law, 

(Mass.),  277,  and  Banchor  v.  Mansel  offenders."    Skiff  v.  Johnson  (1876)» 

(1859),  47  Me.  58,  it  was  found  that  57  N.  H.  475.    Hull  v.  Ruggies  (1874), 

the  seller  had  co-operated  with  the  56  N.  Y.  424  (distinguishing  Tracy  ▼. 

buyer  in  his  unlawful  purpose,  and  Talmage,  14  N.  Y.  162,  quoted  mipra\ 

he  was  not  permitted  to  recover.   In  is  similar.  In  Fisher  v.  Lord  (1885)^  63 

Arnot  V.  Pittston  Coal  Ca  (1877),  68  N.  H.  514,  3  AtL  R  927,  "the  plaint- 

N.  Y.  558, 28  Am.  R.  190,  it  was  found  iffs,  to  aid  the  defendant  in  the  re- 

that  the  seller  had  actively  aided  sale,  and  enable  him  to  evade  the 

the  buyer's  purpose  and  therefore  law  and  avoid  detection,  agreed,  as 

could  not  recover.    The  court,  after  a  part  of  their  contract  of  sale,  to 

referring  to  the  general  rule  that  pack  the  liquors  so  as  to  avoid  sus- 

mere  knowledge  of  the  buyer's  un-  picion;  and  in  executing  tliis  part  of 

lawful  purpose  was  not  enough,  con-  the  contract  they  concealed  the  liq- 

tinued:   <^But — &nd  this  is  a  very  uors  by  sending  twenty-gallon  kegs 

important  distinction  —  if  the  ven-  in  sugar  barrels,  and  smaller  kegs  in 

dor  does  anything  beyond  making  boxes  packed  in  sawdust"    8o  in 

the  sale  to  aid  the  illegal  scheme  of  Mateme  v.  Horwitz  (1886),  101  N.  Y. 

the  vendee,  he  renders  himself  par-  460,  5  N.  K  R.  881,  domestic  sardines 

ticepa  criminis,  and  cannot  recover  were  by  the  seUers  packed  in  boxes 

for  the  prica"  as  French  sardines  in  order  to  de- 

1  Foster  v.  Thurston  (1853),  11  Gush,  ceive  the  buyer.  Under  the  statute 
(Masa)  322,  citing  White  v.  Buss  it  was  a  misdemeanor  to  sell  or  offer 
(1849),  3  Gush.  448.  for  sale  any  package  falsely  labeled 

2  Feineman  v.  Sachs  (1885),  33  Kan.  as  to  place  of  manufacture  or  quality 
621,  52  Am.  R.  547.    "  Although  the  of  goods. 
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saance  of  a  condition  of  the  saleJ  And  in  a  very  recent  case 
of  a  conditional  contract  to  sell  property  known  by  the  seller 
to  be  intended  for  immoral  uses,  the  seller  retaining  the  title 
and  the  power  to  take  possession  upon  default  or  whenever  he 
deemed  himself  insecure,  the  court  declared  that  it  was  diffi- 
cult to  conceive  why  he  did  not  thereby  aid  and  participate  in 
the  unlawful  purpose.* 

Turning  from  general  rules  to  specific  instances,  a  number  of 
the  forms  in  which  the  question  has  arisen  may  be  reviewed  by 
way  of  illustration. 

§  1020.  Sales  in  furtherance  of  social  vices. —  The  sale  of 
goods  to  prostitutes  which  might  or  might  not  be  of  aid  to 
them  in  carrying  on  their  immoral  calling  has  given  rise  to  no 
little  judicial  discussion.  In  an  early  English  case,'  where  the 
woman  was  sued  for  the  price  of  clothing  furnished  her,  and 
pleaded  in  defense  that  the  plaintiff  knew  her  character,  and 
that  the  clothing  was  for  the  purpose  of  enabling  her  to  pursue 
her  calling,  Lord  Ellenborough  said  that  it  must  not  only  be 
shown  that  these  things  were  known  to  the  plaintiff,  "  but  that 
he  expected  to  be  paid  from  the  profits  of  the  defendant's  pros- 
titution, and  that  he  sold  the  clothes  to  enable  her  to  carry  it 
on,  so  that  he  might  appear  to  have  done  something  in  further- 
ance of  it.'* 

§  1021.  English  rule.—  In  a  later  case,*  which  has  been 

relied  upon  as  showing  a  change  in  the  view  of  the  English 
judges,  the  action  was  brought  by  a  coach-builder  to  recover 
the  price  of  an  ornamental  brougham  sold  to  a  prostitute.  The 
jury  found  that  the  plaintiff  knew  her  character,  and  that  the 
brougham  was  to  be  used  by  her  as  part  of  her  display  to  at- 
tract men.    It  was  held  that  there  could  be  no  recovery.    The 

1  Aiken  v.  Blaisdell  (1869),  41  Y t    Alstine  (1900),  22  Wash.  670,  62  Paa 
655.    Here  liquor  sold  was  shipped    R  145. 

marked  as  "benzine"  or  "cider  vin-  ^Bowry  v.  Bennet  (1808),  1  Gamp. 

egar;"  kegs  were  packed  in  barrels  848. 

or  boxes,  or  concealed  in  sacka  ^Pearce  v.  Brooks  (1866),  L.  R  1 

2  Standard  Furniture  Ca  v.  Van  Exch.2ia 
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learned  jadges  took  occasion  to  explain  that  what  had  fallen, 
from  Lord  EUenborough  in  reference  to  the  necessity  of  the 
plaintiff's  expectation  to  be  paid  from  the  profits  of  the  defend- 
ant's calling  was  used  by  way  of  illustration  merely  and  was 
'  not  an  essential  ingredient  in  the  case;  and  it  is  impossible  to 
read  the  opinions  of  the  judges  without  being  brought  to  the 
conclusion  that  that  which  was  most  cogent  to  their  minds  was 
not  the  mere  knowledge  of  the  intended  unlawful  use,  but  that 
the  plaintiff  had  participated  in  her  intention. 

§  1022,  .  In  the  United  States  it  has  been  held  that  a 

furniture  dealer  who  sold  furniture  to  a  prostitute  could  recover 
its  price,  although  he  knew  her  character  and  business.*  "It  is 
not  thence  to  be  inferred,"  said  the  court,  "that  he  encouraged 
her  in  continuing  in  her  immoral  course  of  life.  That  he  con- 
tributed to  enable  her  to  continue  it  by  selling  her  the  furniture 
is  too  vague,  hypothetical  and  remote  to  form  an  impediment 
to  his  recovery  on  the  contract."  So  it  has  been  held  that  one 
w^ho  sells  beer  to  such  a  woman,  which  he  supposed  was  to  be 
used  or  sold  at  her  place  of  business,  may  recover  for  its  price.* 
A  contract  for  the  sale  of  a  house  is  not  illegal,  although  the 
seller  knows  that  the  buyer  expects  to  use  it  as  a  house  of  pros- 
titution ; '  but  a  lease  of  a  house  is  illegal  if  the  lessor  knows 
and  intends  that  the  house  will  or  may  be  so  used ;  ^  and  so  is 

iHubbard  v.  Moore  (1872X  24  La.  St  R  580,  0  L.  R  A.  608»  46  N.  W.  R. 
Ann.  591,  13  Am.  R.  128.  This  case  55a  So  a  sale  of  cigars  is  not  illegal 
was  followed  in  1874  by  Mahood  v.  because  the  seller  knows  that  the 
Tealza.  26  La.  Ann.  108,  21  Am.  R  purchaser  will  dispose  of  them  in 
546  (though  it  is  questionable,  at  furtherance  of  his  illegal  tralfio  in 
least,  whether  the  latter  case  was  intoxicating  liquors.  Delavina  t. 
rightly  decided,  the  facts  being  that  HiU  (1889),  65  N.  R  94^  19  AtL  R  lOOa 
both  plaintiff  and  defendant  were  *  Sprague  v.  Rooney  (1884X  82  Ma 
prostitutes,  and  that  the  furniture  493,  52  Am.  R  883.  So  of  a  contract 
was  sold  by  one  to  the  other  **  with  for  work  and  labor  uix>n  such  a 
the  express  knowledge  and  purpose  house.  Bishop  y.  Honey,  34  Tex.  245l 
of  both  "  that  it  was  to  be  used  in  *  Ernst  v.  Crosby  (1893),  140  N.  Y. 
keeping  a  house  of  ill-fame),*  and  by  364  35  N.  E.  R  603;  Girarday  ▼.  Rich- 
Sampson  V.  Townsend,  25  La.  Ann.  78.  ardson,  1  Esp.  13;  Jennings  t.  Throg- 

2  Anheuser-Busch   Brewing   Ass'n  morton,  Ry.  &  Moa  25L 
V.  Mason  (1890),  44  Minn.  318,  20  Am. 
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a  sale  of  furnitare  which  the  seller  knows  and  intends  is  to  be 
used  to  furnish  a  bouse  of  prostitution,  stipulating  that  it  shall 
not  be  sold  or  removed  therefrom  without  hi3  consent,  and  pro- 
viding for  payments  in  instalments  which  can  come  only  from 
the  business;  ^  or  where  he  retains  the  title,  with  power  to  take 
possession  upon  default  or  whenever  he  deems  himself  insecure, 
but  otherwise  knowingly  permits  it  to  be  retained.* 

§  1023.  Sales  in  fnrtherance  of  gambling. —  Within  the 
doctrine  of  the  preceding  cases,  a  sale  of  that  which  may  be 
put  to  a  lawful  use,  as,  for  example,  a  billiard  table  or  a  pack 
of  cards,  is  not  invalid  because  the  seller  knows  that  the  buyer 
may  or  will  use  the  article  for  gambling  purposes;'  though  if 
the  article  has  no  other  use  than  an  unlawful  one,  participation 
in  the  wrongful  intent  may  be  inferred.* 

§  1024.  Sales  in  aid  of  the  public  enemy. — Contracts  in 
aid  of  the  public  enemy  will  not  be  enforced.    The  war  of  the 

1  Reed  v.  Brewer  (1896),  90  Tex.  144,  appurtenant  to   such  a  plaoa    In 

37  &  W.  R  4ia  .  Michael  v.  Bacon,  49  Mo.  474^  8  Am. 

3  Standard  Furniture  Co.  v.  Van  R.  188,  it  was  held  that  the  plaintiff 
Alstine  (1900),  23  Wash.  670,  62  Pac.  might  recover  for  papering  a  house 
R  145.  though  he  knew  that  it  was  to  be 

*  Brunswick  y.  Valleau  (1878),  50  used  as  a  gambling  house.  The  dis- 
lowa,  120,  32  Am.  R.  119,  does  not  tinction  between  these  cases  is  clear, 
go  so  far  as  the  text  That  was  the  A  race-track  association  entered 
case  of  the  sale  of  a  billiard  table,  into  a  contract  with  the  defendant 
and  the  defense  was  that  the  table  for  the  right  to  sell  refreshments 
was  to  be  used  for  gambling  pur-  from  a  stand  or  house  in  which  pools 
poses,  but  the  court  found  that  the  were  sold  and  book-making  carried 
seller  had  no  knowledge  of  such  pur-  on,  and  their  betting  booths  were  a 
pose,  and  therefore  he  recovered.  In  part  of  the  race-track  scheme,  from 
Bickel  V.  Sheets  (1865),  24  Ind.  1,  it  which,  by  sale,  the  association  de- 
was  held  that  the  sale  of  a  billiard  rived  revenue  to  be  used  for  book- 
table  was  not  void  because  the  seller  making,  the  object  of  providing  re- 
knew  that  it  would  be  used  in  gam-  f  reshments  being  in  aid  of  this 
Ing.  scheme.    Heldy   that   the   contract 

4  In  Spurgeon  v.  McElwain  (1884),  being  in  aid  of  a  gambling  scheme, 
6  Ohio  442,  27  Am.  Dec.  266,  where  the  plaintiff  could  not  recover 
the  keeping  of  a  nine-pin  alley  in  con-  thereon.  St.  Louis  Fair  Ass'n  v. 
nection  with  a  saloon  was  prohibited  Carmody  (1899),  151  Ma  566, 52  S.  W. 
by  law,  it  was  held  that  a  carpenter  R.  865. 

could  not  recover  for  building  one 
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Eebellion  furnished  numerous  questions  respecting  sales  in  aid 
of  the  Confederate  States.  In  one  case^  which  involved  the 
right  to  recover  for  goods  sold  to  a  recognized  supply-con- 
tractor of  the  Confederate  government,  the  supreme  court  of 
the  United  States,  in  holding  that  no  recovery  could  be  had, 
said :  "  No  crime  is  greater  than  treason.  He  who,  being  bound 
by  his  allegiance  to  a  government,  sells  goods  to  the  agent  of 
an  armed  combination  to  overthrow  that  government,  knowing 
that  the  purchaser  buys  them  for  that  treasonable  purpose,  is 
himself  guilty  of  treason  or  a  misprision  thereof.  He  volun- 
tarily aids  the  treason.  He  cannot  be  permitted  to  stand  on 
the  nice  metaphj'sical  distinction  that,  although  he  knows  that 
the  purchaser  buys  the  goods  for  the  purpose  of  aiding  the 
rebellion,  he  does  not  sell  them  for  that  purpose.  The  conse- 
quences of  his  acts  are  too  serious  and  enormous  to  admit  of 
such  a  plea.  He  must  be  taken  to  intend  the  consequences  of 
his  own  voluntary  act.^' 

§  1025.  .  In  several  cases  in  the  State  courts,  however, 

this  case  has  been  distinguished  on  the  ground  that  the  sale  to 
the  accredited  agent  of  the  Confederate  government  was  really 
a  sale  to  that  government  itself,  and  that  the  rule  should  not 
apply  in  case  of  sales  to  private  individuals.  Following  this 
distinction,  they  have  held  that  a  sale  of  a  horse,  for  example, 
to  one  who  was  known  to  be  buying  it  for  use  as  a  soldier  in 
the  Confederate  army,  was  not  illegal,  and  the  price  was  there- 
fore recoverable.' 

1  Hanauer  v.  Doane  (1870),  79  XT.  S.  So,  also,  Lewis  v.  Latham  (1876X  74 

(12  Wall)  842, 20  L.  ed.  439.  Followed  N.  C.  283;  Tatum  v.  Kelley  (1868),  25 

in  Thomas  v.  City  of  Richmond,  79  Ark.  209,  94  Am.  Dec  717;  Roqne- 

U.  a  (12  Wall.)  349, 20  L.  ed.  453 ;  Han-  more  v.  Alloway  (1870),  83  Tex.  461 ; 

auer  v.  Woodruff,  82  U.  a  (15  Wall.)  Milner  v.  Patton  (1873),  49  Ala.  438 

439,  21  L.  ed.  224;  Carlisle  ▼.  United  (overruling  Thedford  v.  McCIintock, 

States,  88  U.  S.  (16  Wall)  147, 21 L.  ed.  47  Ala.  647). 

426;  Sprott  v.  United  States,  87  U.  a  « Wallace  v.  Lark  (1879),  12  a  a 

(20  Wall.)  459, 22  L.  ed.  871 ;  Whitfield  576,  32  Am.  R  516;  Tedder  v.  Odom 

V.  United  States,  92  U.  a  165, 28  L.  ed.  (1870),  2  Heisk.  (Tenn.)  68,  6  Am.  R. 

705;  Dewing  v.  Perdicaries,  96  U,  a  25;   McGavock  v.  Puryear,  6  Gold. 

193,  24  L.  ed.  654;  Keith  v.  Clark,  97  (Tenn.)  84;  Henderson  v.  Waggoner^ 

U.  a  454^  24  L.  ed.  1071.  2  Lea  (Tenn.),  188,  81  Am.  B.  59L 

884 


\ 


€H.  Vn.]  AVOIDANCE   FOB  ILLEGALITY.         [§§  1026,  1027. 

§  1026.  Sales  in  aid  of  Tiolations  of  liquor  laws.—  The 

statutes  regulating  the  sale  of  intoxicating  liquors  furnish 
another  source  of  controversy  concerning  the  rules  in  question* 
Bearing  in  mind  that  we  are  not  now  dealing  with  the  sales 
which  are  themselves  declared  illegal  by  the  statute,  but  only 
with  sales  alleged  to  be  invalid  because  made  in  aid  or  further- 
ance of  such  illegal  sales,  it  may  be  said  to  be  the  well-settled 
rule,  in  this  as  in  the  other  cases  already  considered,  that  a 
sale  of  liquors  not  in  itself  illegal  is  not  rendered  illegal  merely 
because  the  seller  may  know  that  the  buyer  may  or  will  resell 
the  liquors  in  violation  of  the  statute;  but  that  it  will  be  ille- 
gal if  the  seller  actively  co-operates  in  or  aids  the  buyer's  un- 
lawful purpose.^ 

§  1027. Conflict  of  laws. —  This  question  has  most  fre- 
quently arisen  where  the  liquors  are  sold  in  one  State,  where 
such  sales  are  lawful,  to  be  transported  for  sale  in  another 
State  whose  statutes  forbid  the  sale.  Knowledge  that  the 
buyer  intends  to  violate  the  laws  of  the  latter  State  will  not 
ordinarily  prevent  a  recovery  for  the  price  even  in  the  courts 
of  that  State,'  though  this  rule  has  been  changed  by  statute  in 

1  ThoB,  in  Woodford  v.  Hamilton  selves.    Hutchins  v.  Weldin,  114  Ind. 

(1894),  139  Ind.  481,  where  the  ques-  Sa"    To  same  effect:  Terre  Haute 

tion  was  whether  there  could  be  a  Brewing  Ca  v.  Hartman,  19  Ind. 

recovery  for  the  price  of  intozicat-  Appn  596,  49  N.  K  R.  864. 

ing  liquors  sold  to  a  woman,  to  be  ^  Webber   t.  Donnelly   (1876),   83 

retailed « by  her,  when  the  law  did  Mich.  469;  Hill  v.  Spear,  50  N.  H  253, 

not  permit  a  woman  to  keep  a  saloon,  9  Am.  R  205;  Feineman  v.  Sachs,  33 

it  was  said  that,  *Mt  being  a  part  of  Kans.  621,  7  Pac.  R  222,  52  Am.  R 

the  contract  of  sale  made  by  the  ap-  547;  Bowman  Distilling  Ca  v.  Nutt, 

pellants  that  they  were  to  be  sold  in  34  Kans.  724^  10  Paa  R  163;  Oaylord 

said  saloon  in  violation  of  law,  the  v.  Soragen,  32  Vt  110,  76  Am.  Dec. 

retailing  of  such  liquors  was  not  only  154;  Tuttle  v.  Holland,  43  Vt  542; 

without  authority  of  law,  but  against  Bank  v.  Curren,  36  Iowa,  555. 

the  express  provisions  of  our  stat-  So  of  a  sale  of  oleomargarine  con- 

utes,  and  contrary  to  public  policy,  summated  in  Illinois,  where   such 

Under  this  condition  of  affairs  the  sales  are  lawful,  to  be  resold  in  Penn- 

law  wiU  not  aid  the  appellants  in  an  sylvania,  where  they  are  unlawful 

effort  to  enforce  their  contract,  but  Braunn  v.  Keally  (1892),  146  Pa.  St. 

will  leave  the  parties  in  the  situation  519,  28  Am.  St  R  811,  23  Atl  R  389. 

in  which  they  have   placed  them-  One  who  has  furnished  labor  and 

885 


§  1027.]                                         LA.W   OF  SALE.  [bOOK   III. 

some  States;  ^  and  the  cases  are  numerous  in  which  it  has  been 
held  that  the  seller  who  has  actively  aided  such  unlawful  de- 
sign,' as  by  shipping  the  goods  in  a  disguised  form,*  or  in  un- 
usual or  special  packages,^  or  in  a  fictitious  name,*  will  not  be 
permitted  to  recover. 

materials  for  fitting  up  a  bar-room  '  Webster  v.  Mung^r  (1857),  8  Graj 
is  not  precluded  from  recovery  be-  (Mass.),  584;  Hubbell  v.  Flint  (1859), 
cause  he  knew  the  place  was  to  be  13  Gray  (Mass.),  277;  Galligan  t.  Fan- 
used  for  illegal  sales  of  liquors.  Bry-  nan  (1863),  7  Allen  (Mass.),  255;  Orcntt 
son  Y.  Haley  (1895),  68  N.  H.  337,  38  vT  Nelson  (1854),  1  Gray  (Mass.X  538; 
Atl.  R.  1006.  Adams  v.  GouiUiard  (1869X  102  Mass. 
^Thus,  in  Jlfatne,  the  statute  ex-  167;  Davis  v.  Bronson  (18-58),  6  Iowa, 
pressly  provided  that  no  action  should  410;  Winkelmeyer  Brew.  Ass*n  ▼. 
be  maintained  **  for  any  such  liquors  Nipp,  6  Kan.  Appi  730, 50  P&c  R  956; 
purchased  out  of  the  State  with  in-  Banchor  v.  Mansel  (1859),  47  Meu  58; 
tention  to  sell  the  same  or  any  part  O'Bryan  v.  Fitzpatrick(1886).  48  Ark. 
thereof  in  violation ''  of  the  statuta  487,  8  a  W.  R.  527. 
In  Meservey  v.  Gray,  65  Me.  540,  Mr.  The  rule  laid  down  in  Webster  t. 
Justice  Walton  said:  "  It  will  be  ob-  Munger,  supra,  was  that  the  sale  was 
served  that  our  present  statute  makes  void  if  made  "  with  a  view  "  to  their 
the  fact  that  the  liquors  were  pur-  resale  in  the  other  State,  and  this 
chased  with  the  intention  of  selling  rule  is  approved  in  the  late  case  of 
them  in  violation  of  law,  and  not  the  Graves  v.  Johnson  (1892X  156  Mass. 
seller's  knowledge  of  the  fact,  the  211,  32  Am.  St  R  446, 15  L.  R  A.  834,. 
criterion  by  which  to  determine  80  N.  K  R  818,  though  it  seems  evi- 
whether  the  contract  will  support  an  dent  that  the  court  in  the  latter  case 
actiou'in  this  State  or  not.  ...  If,  contemplate  a  more  active  participa- 
therefore,  the  sale  was  made  in  New  tion  than  in  the  former;  otherwise 
York,  and  the  plaintiffs  had  no  these  cases  cannot  be  reconciled  with 
knowledge  of  the  illegal  purpose  of  the  weight  of  authority  elsewhereu 
the  defendant  to  sell  the  liquors  in  Gravesv.  Johnson  is  followed  in  Was- 
this  State  in  violation  of  law,  yet,  in-  serboehr  v.  Morgan  (1897),  168  Maa& 
asmuch  as  the  evidence  satisfies  us,  291,  47  N.  E.  R  126. 
as  a  matter  of  fact,  that  they  were  '  Aiken  v.  Blaisdell  (1869),  41  Vt. 
intended  for  such  illegal  sale,  the  655,  wherc^  the  liquors  were  marked 
plaintiff  cannot  recover  for  them."  "benzine "or  "cider  vinegar." 
To  same  effect:  Knowlton  v.  Doherty  ^Ante,  §  1019,  note;  Feineman  v. 
(1895),  87  Me.  518, 33  AtL  R 18, 47  Am.  Sachs  (1885),  33  Kan.  621,  52  Am.  R 
St  R  349.  The  court  considered  the  547;  Aiken  v.  Blaisdell,  supra;  Skiff 
question  whether  such  a  statute  in-  v.  Johnson  (1876),  57  N.  H.  475;  Fisher 
terfered  with  the  federal  power  to  v.  Lord  (1885).  63  N.  H.  514,  3  AtL  R 
regulate  interstate  commerce,  but  927;  Hull  v.  Buggies  (1874),  56  N.  T. 
concluded  that  it  did  not  424;  Mateme  v.  Horwitz  (1886X  101 

BKohn  V.  Milcher  (1890),  43  Fed.  R  641, 10  L.  R  A.  439;  G^ylord  v.  Soragea 
(1859),  32  Vt  110,  76  Am.  Dea  154. 
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§  1028. .  The  fact  that  the  order  for  the  goods  is  solic- 
ited and  taken  in  a  State  whose  statutes  forbid  the  sale  of  the 
liquor  by  the  buyer  does  not  of  itself  aflfect  the  validity  of  the 
sale  to  the  buyer,  consummated  by  the  acceptance  and  filling 
of  such  order  in  another  State  where  no  such  statutes  exist  ;^ 
though  it  was  at  one  time  deemed  competent  for  the  former 
State  to  declare  such  soliciting  unlawful,  and,  if  it  did,  that  its 
courts  should  not  enforce  a  sale  made  in  pursuance  of  such 
soliciting,  though  such  sale  was  made  in  a  State  in  which  like 
sales  are  lawful ;  but  this  view  no  longer  prevails.^ 

K.  Y.  469,  5  N.  R  R.  881.    Furnishing  De  France  (1894),  90  Iowa,  895,  57 

barrels  and  kegs  to  keep  the  liquors  N.  W.  R.  959. 

in  until  sold  is  a  participation.  Win-  Neither  can  the  purchaser  recover 

kelmeyer  Brew.  Ass'n  v.  Nipp^  6  Ean.  back  the  money  he  has  paid  for  the 

App.  730,  50  Pac.  R  956.  liquors  under   such  circumstances. 

iWhere  the  person  taking  the  order  Wind  v.  Iler,  98  Iowa,  816,  61  N.  W. 

has  no  authority  to  accept  it,  but  it  R.  1001;  Bollinger  v.  Wilson,  76  Minn, 

is  sent  to  his  principal  in  the  other  262,  79  N.  W.  R.  107. 

State  and  there  accepted  and  filled  But  in  Starace  v.  Rossi  (1897),  69 

by  unconditional  delivery  to  a  car-  Yt  303,  37  AtL  R.  1109,  the  court 

rier  for  transportation  to  the  buyer,  held  that,  from  the  fact  tliat  the 

the  sale  is  made  in  the  latter  State,  order  was  taken  in  Vermont  and 

and  if  there  valid  will  be  enforced  in  thence   transmitted  to  New  York, 

the  State  of  the  buyer,  though,  if  where  it  was  filled,  the  contract  was 

made  there,  it  woul(£  have  been  in-  in  part  made  in  Vermont  and  was 

vali4«    Kling  v.  Fries,  83  Mich.  275;  therefore  unenforceable.    Backman 

Monaghan    v.  Reid,  40   Mich.   665;  v.  Wright,  27  Vt  187,  and  Backman 

Boothby  v.  Plaisted,  51  N.  H.  436, 12  v.  Mussey,  31  Vt  547,  were  cited  ap- 

Am.  R.  140;  Lynch  v.  Stott,  67  N.  H.  provingly. 

589, 80  AtL  a  420;  Tegler  v.  Shipman,  2  The  New  Hampshire  statute  (L. 

83  Iowa,  194, 11  Aul  R.  118;  State  v.  1876,  ch.  83)  made  the  taking  of  or- 

Golby,  92  Iowa,  463,  61  N.  W.  R  187;  ders  *'  with  knowledge  or  reasonable 

Weetheimer  v.  Weisman,  60  Ean.  753,  cause  to  believe  that  the  liquors  will 

67  Pac.  R  969.  be  transported  to  this  State  and  sold 

An  agreement  made  in  Iowa  that  in  violation  of  law "  a  criminal  of- 
beer  should  be  shipped  from  Wiscon-  fense.  A  traveling  agent  having 
sin  whenever  ordered  by  defendant  taken  such  an  order  in  New  Hamp- 
in  Iowa  is  but  a  conditional  agree-  shire  with  such  knowledge  sent  it  to 
ment  for  future  sales  and  does  not  his  principals  in  Boston,  who  shipped 
bind  defendant  to  order  any,  and  a  the  gooda  Held,  they  could  not  re- 
sale and  delivery  of  beer  in  Wiscon-  cover  for  them  in  the  courts  of  New 
sin,  on  orders  given  there,  are  made  Hampshire.  **  Having  aided,  abetted, 
in  Wisconsin.   Miller  Brewing  Ckx  v.  procured  and  hired  their  agent  to 
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§  1029.]  LAW  OF   SALE.  [book   UI. 

§  1029.  .  Though  the  seller  resides  in  a  State  where  the 

sale  is  lawful,  still  if  the  sale  is  made  or  is  to  be  performed  in 
a  State  where  such  a  sale  is  unlawful,  the  courts  of  the  latter 
State  will  not  enforce  it.^  And  if  the  sale  is  invalid  in  the 
latter  State  because  the  goods  are  to  be  delivered  there,  though 
ordered  from  another  State  where  the  sale  would  have  been 
valid,  it  is  held  that  the  contract  is  invalid  everywhere  and 
will  not  be  enforced  in  the  State  from  which  the  goods  were 
ordered.^ 

violate  our  laws  by  Boliciting  and  Am.  St  R  944^  24  AtL  R  808,  where 

taking  orders  for  the  very  liquors  the  sale  was  not  to  be  complete  until 

embraced  in  this  contract,  they  can-  the  buyer  had  had  opportunity  to  test 

not  with  any  grace  invoke  the  rem-  the  goods  and  had  approved  them  at 

edy  afforded  by  our  laws  to  recover  his  place  of  business;  United  States 

the  price.  No  rule  of  comity  requires  v.  Shriver,  23  Fed.  R  134^  31  Alb.  L. 

us  to  enforce  in  favor  of  a  non-resi-  J.  163,  where  the  goods  were  sent 

dent  a  contract  which  had  its  origin  C.  O.  D.,  to  be  returned  to  the  seller 

in  the  open  violation  of  law,  and  if  the  buyer  did  not  accept  and  pay 

which  would  not  be  enforced  in  favor  for  them ;  [but  see  ante,  §  7d3 ;  State 

of  our  own  citizens,  especially  when  v.  CarL»  43  Ark.  353,  51  Anu  R  565; 

it  is  offensive  to  our  morals,  opposed  Pilgreen  v.  State,  71  Ala.  368;  Com. 

to  our  policy  and  injurious  to  our  citi-  v.  Fleming,  130  Pa.  St  138, 17  Am.  St 

zens.  Its  enforcement  would  tend  to  R  763,  5  L.  R  A  470, 18  Atl  R  622; 

nullify  the  statute  which  the  plaint-  Com.  v.  Hess,  148  Pa.  St  98,  £3  Am. 

iffs  have  caused  to  be  violated.    The  St  R  810,  17  L.  R  A.  176,  23  AtL  R 

law  which  prohibits  an  end  will  not  977;  Dunn  v.  State,  82  Ga.  27,  3  L.  R 

lend  its  aid  in  promoting  the  means  A  199, 8  S  R  R  806;  Pearson  v.  State, 

designed  to  carry  it  into  effect    It  66  Miss.  510,  4  L.  R  A.  835,  6  S.  R 

does  not  promote  in  one  form  that  243;  contra,  so  far  as  criminal  liabil- 

which  it  prohibits  in  another."  Jones  ity,  at  least,  is  concerned,  tbouj?h 

V.  Surprise  (1886),  64  N.  H.  243.    Fol-  even  as  to  this  point  the  cases  are 

lowing  this  case  is  Lang  v.  Lynch,  not  in    harmony,  as,  for  example, 

38  Fed.  R  489,  4  L.  R  A.  831.  Bagby  v.  State,  82  Ga.  786,  9  a  £.  R 

But  Jones  v.  Surprise,  and  Dunbar  721  (distinguishing  Dunn  v.  State, 

V.  Locke,  62  N.  EL  442,  to  the  same  supra);    People  v.  Shriver,    siipra; 

effect,  were  expressly  overruled  in  State  v.  0*Neil,  58  Vt  140,  2  AtL  R 

Durkee  v.  Moses  (1891),  67  N.  H.  115,  586.    See  also  State  v.  Basseiman,  54 

23  AtL  R  79a  Conn.  88,  6  AtL  R  185.] 

^  Gipps  Brewing  dk).  v.  De  France       Gipps  Brewing  Ca  v.  De  France  is 

(1894),  91  Iowa,  108,  58  N.  W.  R  1087,  supported  by  Suit  v.  Woodhall  113 

where   the  goods  were  to  be  deliv-  Mass.  391,  and  approved  in  Winkel- 

ered  by  the  seller  in  the  State  whose  meyer  Brewing  Ass'n  v.  Nipp,  6  Kan. 

statutes  forbade  such  sale;  Waaser-  App.  730,  50  Paa  R  956. 
boehr  v.  Boulier  (1892),  84  Me.  165,  30       >  Hamm  Brewing   Ca   v.  Young 
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<3H.  Vn.]  AVOIDANOB  FOE   ILLEGALITY.        [§§  1030,.  1031. 

§  1030.  Sales  promotlye  of  wagering  speculation  —  Specu- 
lating in  ^'  futures.'* — Wagering  contracts,  as  such,  were  not 
invalid  at  common  law  unless  affected  with  some  special  cause 
of  illegality,  as,  for  example,  that  they  were  calcidated  to  in- 
jure third  persons,  or  were  immoral  in  their  subject-matter,  or 
were  opposed  to  a  sound  public  policy.  They  were,  however, 
early  restrained  by  the  English  statutes  and  discountenanced 
by  the  English  courts.  In  the  United  States,  judicial  opinion 
has  been  still  more  strongly  opposed  to  them,  and  in  most  of 
the  States  the  exceptions  have  become  the  rule,  and  all  wager- 
ing contracts  are  denied  enforcement.  In  many  of  the  States, 
also,  there  are  express  statutory  declarations  against  them.^ 

§  1031 .  .  The!  cases,  however,  in  which  this  ground  of 

illegality  has  been  most  frequently  urged  in  connection  with  the 
subject  of  sale  are  those  involving  a  contract  for  the  sale  and 
future  delivery  of  merchandise,  or  what  have  popularly  come 
to  be  known  as  "  futures."  There  is  no  legal  objection  to  a  sale 
of  goods  to  be  delivered  in  the  future,  even  though  the  seller 
be  not  possessed  of  the  goods  at  the  time,  and  have  no  other 
means  of  acquiring  them  than  to  go  into  the  market  and  buy 
them.  If  the  parties  actually  intend  a  sale  and  delivery  of  the 
goods,  the  contract  is  entirely  valid ;  but  if,  under  the  guise  of 
such  a  contract,  valid  on  its  face,  the  real  intention  of  the  par- 
ties is  not  to  deliver  the  goods,  but  merely  to  speculate  in  the 
rise  or  fall  of  prices  and  to  pay  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  agreed  upon,  then 
the  transaction  is  a  wagering  one  and  is  void.^    This  conclu- 

(1809),  76  Minn.  S46,  79  N.  W.  B.  1 11.  void  and  non-enforceable  in  the  State 

The  facts  here  were  that  Young,  who  where  they  were  made,  no  action  can 

was  a  resident  of  Fargo,  N.  D.,  tele-  be  maintained  upon  them  in  this 

phoned  from  that  place  to  the  brew-  State."    One  judge  dissented, 

ing  company  at  Moorhead,  Minn.,  ^  The  subject  of  the  validity  of  wa- 

ordering  beer  to  be  delivered  at  his  gering  contracts  generaUy  is  quite 

residence  in  Farga    At  this  time  the  fully  discussed  in  the  opinion  and 

statute  of  North  Dakota  forbade  the  notes  to  JBemard  v.  Taylor  (1893),  28 

sale  of  beer  in  that  State.  The  court  Oreg.  416,  87  Am.  St  R.  698, 18  L.  R. 

held  that' the  sale  was  made  in  North  A.  859,  81  Pac.  R  96a 

Dakota,  and,  "the  sales  being  iUegal,  >  Lester  v.  Buel,  49  Ohio  St  240, 34 

889 
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sion  is  reached  by  the  English  courts  under  the  provisions  of 
the  English  statutes;^  but  in  the  United  States,  though  there 

Am.  St  R  556,  80  N.  R  R.  821;  Sond-  174;  Ferryman  v.  Wolffe,  93  Ala.  290, 
heim  v.  Gilbert,  117  Ind.  71, 10  Am.  9  a  R  148;  Hawley  v.  Bibb,  69  Ala. 
St.  R  23,  5  L.  R  A.  432, 18  N.  E.  R  52;  Tomblin  v.  Callen,  69  Iowa,  239^ 
687;  Snoddy  v.  American  Nat  Bank,  28  N.  W.  R  573;  First  Nat  Bank  v. 
88  Tenn.  573, 17  Am.  St  R  918»  7  L.  Oskaloosa  Packing  Ox,  66  Iowa,  41; 
R  A.  705,  13  a  W.  R  127;  Crawford  Lowe  v.  Young,  59  Iowa,  364;  Ck>un- 
Y.  Spencer,  92  Ma  498, 1  Am.  St  R  selman  v.  Reichart  103  Iowa,  430,  73 
745,  4  S.  W.R718;  Oliphantv.  Mark-  N.  W.  R  490;  Phelps  v.  Holderness, 
ham,  79  Tex.  543,  23  Am.  St  R  368,  56  Ark.  300,  19  S.  W.  R  921;  Watte 
15  a  W.  R  569;  Floyd  v.  Patterson,  t.  Wickersham,  27  Nebi  457, 48  N.  W. 
72  Tex.  203,  13  Am.  St  R  787, 10  a  R  259;  Morriesey  v.  BroomaL  37  Neb, 
W.  R  526;  Kahn  v.  Walton,  46  Ohio,  766, 56 N.  W.  R383;  Mohr v.  Miesen,  47 
St  195,  20  N.  E.  R  203;  Harvey  v.  Minn.  228,  49  N.  W.  R  862;  Billings- 
Merrill,  150  Mass.  1,  5  L.  R  A.  200, 22  lea  v.  Smith,  77  Md.  504^  26  AtL  R 
N.  E.  R  49;  Sprague  v.  Warren,  26  1077;  Law  ton  v.  Blitch,  83  Ga.  663, 
Neb.  326,  8  L.  R  A.  679,  41  N.  W.  R  10  a  R  R  353;  Davis  v.  Davis,  119 
1113;  Seeligson  v.  Lewis,  65  Tex.  215,  Ind.  511,  21  N.  £.  R  1112;  Rumsey 
57  Am.  R  593;  Conner  v.  Robertson,  v.  Berry,  65  Me.  570;  Clay  v.  Allen, 

87  La.  Ann.  814,  55  Am.  R  521;  63  Miss.  426;  Gaw  v.  Bennett  153  Pa. 
Whitesides  v.  Hunt  97  Ind.  191,  49  St  247,  25  AtL  R  1114;  Waugh  v. 
Am.  R  441;  Hatch  v.  Douglass,  48  Beck,  114  Pa.  St  422,  6  AtL  R  923; 
Conn.  116,  40  Am.  R  154;  Gregory  v.  Harper  v.  Young,  112  Pa.  St  419,  3 
Wendell,  39  Mich.  337, 33  Am.  R  390;  AtL  R  670;  Griffiths  v.  Sears.  112  Pa. 
Gregory  v.  Wendell,  40  Mich.  432;  St  523,  4  AtL  R  492;  Brua*s  Appeal, 
Donovan  v.  Daiber,  —  Mich.  — ,  82  55  Pa.  St  294;  North  v.  Phillips,  89 
N.  W.  R  848;  Wall  v.  Schneider,  59  Pa.  St  250;  Dunn  v.  Bell,  85  Tenn. 
Wis.  352,  48  Am.  R  520,  18  N.  W.  R  581,  4  a  W.  R  41;  Beadles  v.  Ownby, 
443;  Bigelow  v.  Benedict,  70  N.  Y.  16  Lea  (Tenn.),  424;  Beadles  v.  Mc- 
202, 26  Am.  R  573;  Flagg  v.  Baldwin,  Elrath,  85  Ky,  231,  8  a  W.  R  152; 

88  N.  J.  £q.  219,  48  Am.  R  808;  Lyon  Barnes 'v.  Smith,  159  Mass.  844, 84  N. 
Y.  Culbertson,  83  IlL  33,  25  Am.  R  R  R  403;  Burt  v.  Myer,  71  Md.  467, 
349;  Irwin  v.  Williar.  110  U.  a  499;  18  AtL  R  796;  Cover  v.  Smith,  83 
Bibb  V.  AUen,  149  U.  a  481,  13  Sup.  Md.  586,  84  AtL  R  465;  Flagg  v.  Gil- 
Ct  R  950;  In  re  Chandler.  18  Am.  L.  pin,  17  R  L  10, 19  AtL  R  1084;  Goth- 
Reg  (N.  S.)  810;  Cobb  v.  Prell,  5  Mo-  ran  v.  Ellis,  125  IR  496,  16  N.  K  R 
Crary,  80,  15  Fed.  R  774,  22  Am.  L.  646;  Jamieson  v.  Wallace,  167  IlL  888» 
Reg.  (N.  S.)  609;  Bartlett  v.  Smith,  4  47  N.  E.  R  762. 

McCrary,  388,  13  Fed.  R  263 ;  Bryant  1  The  English  statute  of  8  &  9  Vict, 
V.  Western  Union  TeL  Co.,  17  Fed.  R  oh.  109,  sec.  18,  provides  that  "all 
825 ;  Kirkpatrick  v.  Adams,  20  Fed.  R  contracts  or  agreements,  whether  by 
287;  Bangs  v.  Homick,  30  Fed.  R  97;  parol  or  in  writing,  by  way  of  gam- 
Mutual  L.  Ins.  Ca  v.  Watson,  80  Fed.  ing  or  wagering,  shall  be  null  and 
R  653;  Ward  v.  Vosburgh,  31  Fed.  void.''  Under  this  statute  conth&cta 
R  12;  Boyd  y.  Hanson,  41  Fed.  R  of  the  kind  now  under  consideration 
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are  general  statutes  against  gambling,^  and  though  many  spe- 
cial statutes  have  been  expressly  enacted  against  this  form  of 
gambling,'  the  same  conclusion  is  almost,  unanimously  arrived 
at  upon  grounds  of  public  policy.* 

§  1032.  .  Unless  so  declared  by  statute,  it  is  not  enough 

to  render  the  contract  void  that  one  party  only  intended  by 
it  merely  to  speculate  in  prices:  it  must  appear  that  such  was 
the  intention  of  both  of  the  parties  to  the  contract,^  and  that 

have  been  held  void.    Grizewood  v.  change,  85  Tenn.  572,  4  S.  W.  R  38; 

Blane  (1851),  11  Com.  K  520.               .  Barnard  v.  Backhaus  (1881),  52  Wis. 

But,  as  will  be  seen  in  §  1039,  a  593,  6  N.  W.  R  252,  9  N.  W.  R  595; 

broker  employed  to  conduct  such  Everingham  t.  Meighan,  55  Wi&  354, 

transactions  upon  commission  may  13  N.  W.  R  269;  Lowry  v.  Dillman, 

recover  where  he  has  not  partici-  59  Wis.  197, 18  N.  W.  R  4;  Wall  t. 

pated   in   the   wrongful  intention.  Schneider,  59  Wis.  352,  18  N.  W.  R 

Thacker  v.  Hardy  (1878),  L.  R  4  Q.  B.  443,  48  Am.  R  520;  Flagg  v.  Baldwin 

Div.  685,  where  the  opinion  is  ex-  (1884),  38  N.  J.  Eq.  219,  48  Am.  R  308; 

pressed  that  the  jury  in  Grizewood  Bigelow  v.  Benedict  (1877),  70  N.  Y. 

V.  Blane,  supra,  came  to  a  wrong  202,  26  Am.  R  573. 

conclusion  upon  the  facta    (But  in  2  As  in  Arkansas  (Dig.  Stata  1884, 

Barnard  v.  Backhaus,  52  Wi&,  at  §  1848),  Georgia  (Cknle,  §  2638).  111!- 

p.  604,  Ck>le.  C.  J.,  expresses  the  opin-  nols  (Rev.  Stats.  1883,  ch.  38,  §  131), 

ion  that  the  judges  in  Thacker  v.  Iowa  (L.  1884,   ch.    93),    Kentaeky 

Hardy  "draw  a  very  fine  sight  and  (Stata  1884,ch.  1613). Michigan (Comp. 

are  quite  astute  in  finding  reasons  to  L.   1897,  g§  11,  373;   3  How.  Stats., 

uphold  the  contract")  g  9354/),  Mississippi  (L.  1882,  ch.  117), 

Where  both  parties  to  contracts  Ohio  (L.  1885,  pi  254),  South  Carolina 

for  the  sale  and  purchase  of  stocks  (Stats.  1883,  Na  306),  Texas  (L.  1887, 

intend  that  no  stocks  shall  be  deliv-  ch.  113),  and   Wisconsin   (L.  1881, 

ered  and  that   ''differences**  only  oh.  8lX 

shall  be  accounted  for,  the  mere  fact  '  See  Irwin  v.  Williar,  110  XT.  S. 

that  the  contracts  provide  that  either  499,  28  L.  ed.  225,  4  Sup.  Ct  R  160; 

party  may  require  completion  of  the  Barnard  v.  Backhaus,  52  Wis.  593,  6 

purchase  does  not.  prevent  their  in-  N.  W.  R  252,  9 N.  W.  R.595:  Gregory 

validity  under  the  statute.  Universal  v.  Wendell,  40  Mich.  432;  Dickson  v. 

Stock  Exchange  v.  Strachan,  [1896]  Thomas,  97  Pa.  St.  278;  Love  v.  Har- 

App.  Cas.  166.  vey,  114 -Mass.  80;  Lyon  v.  Culbert- 

1  General  statutes  against  gaming  son,  83  IlL  33;  Melchert  v.  American 

have  been  held  to  render  contracts  Union  TeL  Ca  (1882),  11  Fed.  R  193, 

void  whose  purpose  was  merely  a  and  cases  cited  in  note  2,  §  1031. 

settlement  of  differences.    Dunn  v.  ^  *'If  either  party  meant  it  as  a  law« 

Bell  (1886),  85  Tenn.  581,  4  S.  W.  R  ful  and  legitimate   transaction,   it 

41;   McGrew  v.  City  Produce   Ex-  must  be  held  to  be  lawful  and  legiti- 
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such  was  their  intention  when  they  made  it.^  And  where  the 
contract  is  fair  upon  its  face,  the  courts  will  not  presume  that 
it  was  made  the  cover  of  an  illegal  transaction :  the  party  who 
alleges  the  illegality  must  assume  the  burden  of  establishing  it.^ 

mate,"  per  Cooley,  J.,  in  Gregory  t.  the  contract  absolute,  still  if  the  pur> 

Wendell,  40  Mich.  432.    To  same  ef-  chaser  subsequently  elects  to  treat  it 

feet:  Wall  v.  Schneider,  59  Wis.  852,  as  an  absolute  purchase,  it  is  said 

18  N.  W.  R.  448, 48  Am.  R  520;  Murry  that  **  this  made  it  valid  whatever 

V.  Ocheltree,  59  Iowa,  435,  18  N.  W.  had   been   its   original   character.** 

R.  411 ;  Whitesides  v.  Hunt,  97  Ind.  Estate  of  Lu  H.  Taylor  &  Ca  (1899k 

191,  49  Am.  R  441;  Clay  v.  Allen,  68  192  Pa.  St  818,  43  AtL  R.  975,  citing 

Miss.  426;  WiUiams  v.  CSarr,  80  N.  a  Peters  t.  Grim,  149  Pa.  St  167;  Mo- 

294;  Crawford  v.  Spencer,  92  Ma  498,  Naughton  v.  Haldeman,  160  Pa.  St 

4  a  W.  R  718, 1  Am.  St  R  745,  and  144;  Anthony  v.  Unangst,  174  Pa.  St 

note;  Sawyer  v.  Taggart,  14  Bush  10. 

(Ky.),  727, 18  Am.  L,  Reg.  (N.  8.)  222,  2  Crawford  v.  Spencer,  93  Ma  498. 

and  note;  Pixley  v.  Boynton,  79  UL  4  a  W.  R  718, 1  Am  St  R  745.  and 

351;  Lehman v.Stra8sberger,2Woods»  note;  Irwin  v.  Williar,  110  U.  S.  499, 

554;  Conner  v.  Robertson,  37  La.  Ann.  28  L.  ed.  225,  4  Supw  Ct  R  160;  Cock- 

814,  55  Am.  R  521;  Taylor  v.  Bailey,  rell  v.  Thompson,  85  Ma  510;  Conner 

169  III  181,  48  N.  R  R  200;  Donovan  v.  Robertson,  87  La.  Ann.  814.  55  Am. 

V.  Daiber,  —  Mich.  — ,  82  N.  W.  R  R  521;  Rumsey  v.  Berry,  65  Me.  570; 

848.  Bigelow  v.  Benedict  70  N.  Y.  202,  26 

The  rule  is  changed  by  statute  in  Am.  R  578;  Williams  v.  Carr,  80  N.  C 

Tennessee  (Acts  1883,  ch.  251).    Mo-  294;  Whitesides  v.  Hunt  97  Ind.  191, 

Grew  V.  Produce  Exchange,  85  Tenn.  49  Am.  R  441 ;  Clay  v.  Allen,  63  Mis& 

572;  and  in  Missouri:  Connor  v.  Black  426;  Bangs  v.  Homick,  80  Fed.  R  97; 

(1893),  119  Ma  126, 24  a  W.  R  184.  Ward  v.  Vosburgh,  81  Fed.  R  12; 

1  If  the  contract  was  valid  when  First  Nat  Bank  v.  Oskaloosa  Pack- 
made,  the  fact  that  thd  parties  sub-  ing  Ca,  66  Iowa,  41,  23  N.  W.  R  255; 
sequently  see  fit  to  settle  upon  the  Pratt  v.  Boody,  55  N.  J.  £q.  175, 85  AtL 
basis  of  the  difference  does  not  affect  R  1113. 

its  validity.    Wall  v.  Schneider,  59  Where,  however,  the  contract  is. 

Wis.  352,  18  N.  W.  R  443,  48  Am.  R  apparently,    within    the    forbidden 

520  (citing  Brua's  Appeal,  55  Pa.  St  class,  or  the  circumstances  are  such 

294;  Smith  v.  Bouvier,  70  Pa.  St  325;  as  to  impeach  its  validity,  it  is  said 

Fareira  v.  Gabell,  89  Pa.  St  89 ;  Clarke  to  be  the  duty  of  the  party  who  seeks 

V.  Foss,  7  Biss.  540;  Gilbert  v.  Gauger,  to  sustain  it  to  make  it  affirmatively 

8  Biss.  214;  Williar  v.  Irwin,  11  Biss.  appear  to  be  legitimate.     Barnard 

57;  Sawyer  v.  Taggart,  14  Bush,  727);  v.  Backhaus,  52  Wis.  593,  6  N.  W.  R 

Kent  V.  Millenberger,  13  Mo.  App.  252,  9  N.  W.  R  595;  Sprague  v.  War- 

503;  Conner  v.  Robertson,  37  La.  Ann.  ren,  26  Neb.  326.  3  L.  R  A.  679,  41  N. 

814.  55  Am.  R  521.  W.  R  1113;  Cobb  v.  Prell,5  McCrary, 

On  the  other  hand,  though  the  parw  80,15  Fed.  R  774^  22  Am.  U  Reg. 

tiesmight  not  originally  have  deemed  (N.  a)  609. 
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The  question  whether  the  contract  is  a  wagering  one  or  not, 
within  the  rule,  is  one  of  fact  for  the  jury.* 

§  1033. Legitimate  speculation  .—  It  must  be  kept  in 

mind  that  it  is  not  merely  speculation  which  is  deemed  ille- 
gal,—  for  it  is  entirely  legitimate  to  buy  property  with  the 
hope  of  profiting  by  its  rise  in  value:'  the  vice  in  the  prohib- 
ited contracts  is  that  there  is  really  no  purchase  or  intent  to 
purchase  and  receive  the  property,  but  simply,  under  the  guise 
of  such  a  sale,  to  lay  a  wager  upon  the  rise  or  fall  of  the  market 
price. 

§  1034.  .  The  fact  that  there  may  be  an  option  vested 

in  one  party  as  to  the  time  or  the  fact  of  delivery  is  also  of 
itself  harmless,  unless  declared  otherwise  by  statute;'  if  an 
actual  sale  and  delivery  are  contemplated  in  the  event  of  the 
exercise  of  the  option,  the  contract  is  a  valid  one;  otherwise 
it  is  invalid.*    A  *'  put,"  therefore,  which  is  an  option  to  sell,* 

1  Gregory  t.  Wendell,  39  Mioh.  337,  tima"     The  construction  supposed 

33  Am.  R.  390;  Gregory  v.  Wendell,  to  be  put  upon  this  statute  by  the 

40  Mich.  432;  Grawv.  Bennett.  153  Pa.  earlier   cases,  such    as    Wolcott  t. 

St  247, 25  Atl.  R  11 14 ;  Brand  t.  Lock,  Heath,  78  III  433 ;  Pickering  v.  Cease, 

48  111.  App.  390^  Morrissey  v.  Broomal,  79  lU.  328;  Pixley  v.  Boynton,  79  III 

37  Neb.  766,  56  N.  W.  R  383;  CoVer  351;    Tenney  v.   Foote,    95    111.   99; 

V.  Smith,  82  Md.  586,  34  Atl.  R  465.  Pearoe  v.  Foote,  113  111.  228,  seems  to 

<  Thus,  in  Gregory  v.  Wendell,  40  be  modified  in  Schneider  y.  Turner, 
Mich.  432,  Cooley,  J.,  says:  ''That  if  130  BL  28,  6  L.  R  A.  164»  22  N.  R  R 
the  parties  contemplated  an  actual  497,  in  which  it  is  held  that,  while 
purchase  of  com,  and  acted  in  good  prior  to  the  act  it  was  lawful  to  con- 
faith  in  making  such  purchases,  the  tract  to  have  or  give  an  option  to 
fact  that  speculation  was  the  object  sell  or  buy  grain  or  other  commod- 
was  of  no  legal  importance  what-  ity  at  a  future  time,  they  are  now 
ever.  •  •  .  The  right  to  buy  grain  imlawful  and  void, 
in  the  open  market  in  the  hope  to  *''  The  optional  contracts  that  are 
profit  by  a  rise  in  market  value  is  as  void  are  such  as  do  not  contemplate 
plain  as  the  right  to  buy  wild  lands  the  actual  delivery  of  the  oommod- 
or  any  other  property."  ity  purchased,  but  rather  contem* 

'The   niinois  statute  forbids  an  plate  that  the  subject  of  the  contract 

^option  to  sell  or  buy  at  a  future  is   not  intended  to  be    delivered.*' 

*A  "put'*  is  defined  in  Pixley  v.  grain,"  See  also  In  re  Chandler,  18 
Boynton,  79  Bl.  351,  as  "a  privilege  Am.  L.  Reg.  (N.  S.)  310;  Cobb  v. 
of  delivering  or  not  delivering  the    Prell,  22  Am.  L.  Reg.  (N.  S.)  609,  note. 
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or  a  "  call,"  which  is  an  option  to  buy,^  or  a  "  straddle,'^  which 
is  an  option  to  buy  or  sell,*  is  not  j:>^r  se  invalid;  it  is  valid  or 
not  according  as  the  parties,  or  one  of  them,  contemplated  an 
actual  sale  and  delivery  of  the  goods. 

§  1036.  ,  The  fact  that  one  party  is  required  to  deposit 

a  "  margin  "  for  the  security  of  the  other  is  likewise  not  con- 
clusive;* for  a  margin  may  accompany  an  actual  and  bonajide 
transaction  as  well  as  a  fictitious  one;  neither  is  the  fact  that 
the  transaction  is  to  be  governed  by  the  rules  or  prices  prevail- 
ing in  a  particular  "  chamber  of  commerce;  "*  or  that  delivery 
is  to  be  made  in  warehouse  receipts  rather  than  in  specie.* 

§  1036. Form  of  contract  Immaterial. — ^The  form  which 

the  contract  takes  is  unimportant,  for  it  is  the  substance  of  the 
transaction  which  determines  its  nature.  The  question  in  each 
case,  to  which  all  other  considerations  are  obviously  subordi- 
nate, is.  What  was  the  intention  of  the  parties  at  the  time  they 

Gregory  v.  Wattowa,  58  Iowa,  711,  meanwhile,  without   affecting  the 

12  N.  W.  R.  726.     To  same  effect:  legality  of  the  operation." 

Williams  y.  Tiedeman,  6  Ma  App.  The  statute  in  Illinois  changes  the 

269;  Kirkpatrick  v.  Bonsall,  72  Pa.  rule  for  that  State.    See  preceding 

St  155;  WaU  v.  Schneider,  59  Wis.  note. 

352,  18  N.  W.  R  443,  48  Am.  R.  520;  i  A  «call,"  as  defined  in  Pizley  t. 

Story  v.  Salomon,  71  N.  Y.  420;  Mel-  Boynton,  supra,  is  a  "privilege  of 

chert  v.  Telegraph  Ckx,  11  Fed.  R.  193;  calling  or  not  calling  for  the  grain." 

Union  National  Bank  y.  Carr,  15  Fed.  See  also  note  to  Cobb  ▼.  Prell,  22  Am. 

R  43a  L.  Reg.  (N.  a)  609. 

In  Estate  of  L.  H.  Taylor  &  Ca  >  A  ''straddle"  means  the  double 

(1899),  192  Pa.  St  30i  43  AtL  R  973,  privilege  of  a  "put"  and  a  "call" 

quoting  from  Peters  v.  Grim,  149  Pa.  Harris  v.  Tumbridge,  83  N.  Y.  92,  38 

St  163,  it  is  said:  "  Here  is  the  divid-  Am.  R  39a 

ing  line.    If  there  was  not  under  any  *  Whitesides  v.  Hunt,  97  Ind.  191, 

circumstances  to  be  a  delivery,  as  49  Am.  R  441;  Wall  y.  Schneider,  59 

part  of  and  completing  a  purchase,  Wia  352, 18  N.  W.  R  443,  48  Anu  R 

then  the  transaction  was  a  mere  520;  Hatch  t.  Douglass,  48  Ck>nn.  116^ 

wager  on  the  rise  and  fall  of  prices;  40  Am.  R  154 

but  if  there  was  in  good  faith  a  pur-  ^  Wall  v.  Schneider,  suprcu 

chase,  then  the  delivery  might  be  ^  Gregory  v.  Wendell,  39  Mich.  837, 

postponed,  or  made  to  depend  on  a  33  Am.  R  390;  Wall  v.  Schneider, 

future  condition,  and  the  stock  car-  supra;  Farnum  v.  Pitcher^  151  Masa 

ried  on  margin  or  otherwise  in  the  470,  24  N.  K  R  590. 
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entered  into  this  transaction?  And  in  determining  this  ques- 
tion all  the  circumstances  surrounding  the  transaction  may  be 
taken  into  account,  and  the  jury  have  the  right  '^  to  go  behind 
the  mere  form  given  to  their  transactions  and  ascertain  from 
all  the  evidence  the  real  purpose  of  the  parties  and  the  actual 
character  of  their  dealings  with  each  other."  ^ 

§  1037. Mere  agreement  to  repurchase  nnobjection- 

able. — The  mere  fact,  however,  that  the  sale  is  coupled  with 
an  agreement  by  the  seller  to  repurchase  the  property  at  the 
same  or  some  other  price,  within  some  period  named,  does  not 
bring  the  contract  within  the  contemplation  of  either  the  com- 
mon law  or  the  statutory  rules  governing  the  so-called  option 
contracts.*  As  said  by  the  court  in  Illinois:  "It  is  difficult  to 
see  how  a  contract  of  that  character  can  be  termed  a  gambling 
contract,  or  one  that  should  be  prohibited  by  law.  Is  it  con- 
trary to  law  or  justice,  or  does  it  violate  any  rule  of  public 
policy,  for  a  person  to  sell  a  horse,  a  cow,  a  promissory  note  or 
a  bond  for  a  specified  sum,  and  agree  to  take  the  article  back 
within  a  given  time  for  the  same  price  ? " 

§  1038. Or  that  vendee  has  an  option  as  to  quantity. 

So  the  mere  fact  that  the  vendee  in  a  contract  of  sale  has  an 
option  as  to  the  quantity  of  goods  which  he  will  receive  under 
the  contract —  as  in  the  familiar  agreements  to  supply  another 
with  such  goods  as  he  may  require  in  a  given  season  —  does  not 
make  the  contract  such  an  optional  one  as  is  condemned  by  the 
rules  or  statutes  above  considered.' 

iGaw  ▼.  Bennett,  168  Pa.  St  247,  11  Fed.  R.  198;  Justh  v.  HoUiday,  2 
25AtLRllR  Tfaat  the  f orm  of  the  Mackey  (D.  C.)^  840. 
oontraot  does  not  control  see  also:  >  Wolf  v.  National  Bank  of  Illinois 
Barnard  v.  Backhans,  52  Wis.  598,  6  (1899),  178  IlL  85,  52  N.  E.  R.  896; 
N.  W.  B.  252, 9  N.  W.  R  595;  Gregory  Ubben  v.  Binnian  (1899),  182  111.  508, 
V.  Wendell,  89  Mich.  887,  83  Am.  R.  65  N.  E.  R  552;  Richter  v.  Frank,  41 
890;  Whitesldes  v.  Hunt,  97  Ind.  191,    Fed.  R  859. 

49  Am.  R  441;  Tenney  y.  Foote«  95  'Minnesota  Lumber  Ckx  v.  White- 
Hi.  99;  Melchert  v.  Am.  Un.  Tel  Ckx,    breast  (}oal  Ca  (1896)»  160  HL  85,  48 

N.  E.  R  774. 
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§  1039. Effect  upon  rights  of  brokers  and  other 

agents. —  The  gambling  feature  of  such  contracts  may  not 
only  affect  the  rights  of  the  immediate  parties  to  the  contract, 
but  it  may  also  extend  in  its  operation  to  collateral  and  inci- 
dental contracts,  such  as  that  existing  between  one  of  the  par- 
ties and  his  broker  or  agent  through  whom  the  contract  was 
negotiated.  The  question  here  most  frequently  arising  is 
whether  the  broker  or  other  agent  can  recover  his  commissions 
earned  or  his  advances,  expenditures  or  losses  incurred  in  ne- 
gotiating or  conducting  illegal  speculations  for  his  principal. 
This  question  must  be  determined  by  the  nature  and  extent  of 
his  knowledge  of  and  participation  in  the  illegal  intention  of 
his  principal.  For  it  is  said  by  the  supreme  court  of  the 
United  States,^  speaking  through  Mr.  Justice  Matthews,  and 
the  rule  laid  down  is  sustained  by  the  great  weight  of  author- 
ity* in  the  United  States:  "It  is  certainly  true  that  a  broker 
might  negotiate  such  a  contract  without  being  privy  to  the 

1  Irwin  V.  Williar,  110  U.  S^  499»  28  It  has  been  thought  in  some  cases 

L.  ed.  225,  4  Sup.  Ct  R  160.  that  if,  at  the  close  of  the  negotia- 

*  Bibb  T.  AUen,  149  U.  S.  481,  87  Li.  tions,  a  note  had  been  g^  ven  to  the 

ed.  819, 18  Sup.  Ct  R  950;  Embrey  t.  agent  for  the  amount  due  him,  he 

Jemison,  131  U.  S.  836,  33  L.  ed.  172,  could  recover  on  the  note.    See  Leb- 

9  &  Ct  R  776;  White  v.  Barber,  123  man  t.  Strassberger,  2  Woods.  354; 

U.  a  392,  31  L.  ed.  243, 8  a  Ct  R  221 ;  Hentz  v.  Jewell,  20  Fed.  R  59a    But 

Seeligson  v.  Lewis,  65  Tex.  215,  57  this  distinction  is  denied  in  other 

Am.  R  593;  Flagg  y.  Baldwin,  88  N.  casea    Embrey  v.  Jemison,  supra; 

J.  Eq.  219,  48  Am.  R  308;  Crawford  Seeligson  v.  Lewis*  65  Tex.  215,  57 

v.  Spencer,  92  Ma  498,  4  a  W.  R  713,  Am.  R  593;  Cothran  v.  Ellis,  suprtL 

1  Am.  St  R  745;  Harvey  v.  Merrill,  Under  the  codes  of  Georgia  and 

150  Mass.  1,  5  L.  R  A«  200.  22  N.  EL  R  Tennessee  the  infirmity  extends  to 

49;  Kahn  v.  Walton,  46  Ohio  St  195,  any  holder  of  the  note  (Moss  v.  Ex- 

20  N.  R  R  203;  Pearce  t.  l^'oot,  118  change  Bank,  102  Ga.  808.  80  a  E.  R 

111.  228,  55  Am.  R  414;  Cothran  v.  267;  Cunninghams.  National  Bank, 

Ellis,  125  HI  496»  16  N.  K  R  646:  71  Ga.  400,  51  Am.  R  266;  Snoddy  t. 

Whitesides  v.  Hunt,  97  Ind.  191,  49  American  Nat  Bank,  supra);  but. 

Am.  R  441;  Snoddy  v.  American  in  the  absence  of  such  a  statute,  a 

Nat  Bank,  88  Tenn.  573.  17  Am.  St  bona  fide  holder  of  the  note  may  re- 

R  918,  7  L.  R  A.  705, 13  a  W.  R  127;  cover  upon  it    Sondheim  v.  Gilbert. 

Riordan  v.  Doty,  50  a  C.  537.  27  a  R  117  Ind.  71, 10  Am.  St  R  23,  5  I*  R 

R  939;  Wagner  y.  Hildebrand,  187  A.  432, 18  N.  £.  R  687. 
Pa.  St  136,  41  AtL  R  34 
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illegal  intent  .of  the  principal  parties  to  it  which  renders  it 
void,  and  in  such  a  case,  being  innocent  of  any  violation  of 
law,  and  not  suing  to  enforce  an  unlawful  contract,  has  a  mer- 
itorious ground  for  the  recovery  of  compensation  for  services 
and  advances.  But  we  are  also  of  the  opinion  that  when  the 
broker  is  privy  to  the  unlawful  design  of  the  parties,  and  brings 
them  together  for  the  very  purpose  of  entering  into  an  illegal 
agreement,  he  is  particeps  criminiSf  and  cannot  recover  for 
services  rendered  or  losses  incurred  by  himself  on  behalf  of 
either  in  forwarding  the  transaction." 

§  1040.  Sales  In  fnrtherance  of  unlawful  comblnatiuns, — 

in  some  instances  by  express  statute,  and  in  others  by  force  of 
the  common  law,  combinations  in  restraint  of  trade,  to  avoid 
competition,  or  to  create  monopolies  are  illegal;  and,  in  accord- 
ance with  the  principles  of  the  foregoing  sections,  contracts  of 
sale  which  have  for  their  purpose  to  aid  or  promote  such  an 
unlawful  end  may  be  avoided.^  Thus,  a  contract  for  the  sale 
of  stock,  made  for  the  purpose  of  bringing  about  an  unlawful 
consolidation  of  corporations  against  the  objection  of  the  minor* 
ity,  is  illegal  and  will  not  be  enforced ;  ^  and  an  agreement  of 
sale  and  purchase  whose  object  is  to  bring  about  a  ^'  corner  " 
in  the  corn  market  falls  within  the  same  prohibitions.' 

§  1041.  Sales  designed  to  impose  upon  the  public— '^  The 

authorities,"  it  is  said  in  a  recent  case,^  '^  conform  to  a  whole- 
some and  sound  rule  of  public  policy  that  no  cause  of  action 
shall  arise  in  behalf  of  a  person  engaged  in  a  business  which  is 
illegal,  or  which  is  a  fraud  and  imposition  upon  the  public,  and 
the  law  will  not  uphold  or  enforce  a  contract  or  aid  a  party 
where  the  purpose  is  to  cheat  and  deceive  the  public  gener- 

iSee  Aniot  t.  Pittston,  etc.  Coal       ^Churoh.v.  Proctor  (1895),  6S  Fed. 

Ga  (1S77),  68  N.  Y.  Saa  33  Am.  R.  190;  B:  240, 18  a  C.  A«  4^  38  U.  a  App.  1, 

Morris  Run  Coal  Ca  v.  Barclay  Coal  So  in  Mateme  v.  Horwitz  (1886),  101 

Ca  (1871),  68  Pa.  St  17a  N.  Y.  469,  5  K.  £.  B.  831,  it  wm  held 

s  Tompkizis  ▼.  ComptoD,  98  Qiu  520^  that  the  price  conld  not  be  reoorered 

21  &  E.  R.  79.  for  goodn  packed  with  false  labels, 

'FosB  ▼.  Cumnuoga^  149 IlL  858, 86  though  hese  there  was  a  statute 

N.  RR65a  against  it 
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ally."  "  Humanity,"  it  is  said  in  the  same  case,  "  is  entitled  to 
know  what  it  buys  and  consumes.  Government  is  instituted 
and  maintained  and  law  is  administered  for  the  protection  of 
the  people;  and  justice  influenced  by  enlightened  public  policy 
and  controlled  by  legal  principles  requires  that  contracts  shall 
not  be  upheld  and  enforced  for  the  benefit  of  a  wrong-doer, 
where  the  subject-matter  thereof  is  designed  to  be  used  in  fur- 
therance of  a  public  enterprise  which  contemplates  imposition 
upon  the  general  public  through  false,  misleading  and  deceptive 
brands  and  labels  placed  upon  sealed  packages  of  food  products 
in  a  manner  calculated  to  deceive,  and  forward  the  sale  of  such 
articles  for  what  they  are  not."  Accordingly,  in  this  case,  it 
was  held  that  one  who  had  contracted  for  the  purchase  of  fish 
which  he  intended  to  pack  and  label  in  such  manner  as  to  de- 
ceive the  public  as  to  their  character  could  not  maintain  an 
action  to  recover  damages  for  a  failure  to  supply  him  with  the 
fish  as  agreed. 

§  1042.  Sales  of  public  offices.—"  By  the  theory  of  our  gov- 
ernment, all  offices,  whether  civil  or  military,  whether  general 
or  professional,  are  trusts  held  solely  for  the  public  good,  and 
in  Avhich  no  man  can  have  a  property  to  sell  or  can  acquire  one 
by  purchase."  ^  Contracts,  therefore,  for  the  sale,  transfer  or 
assignment  of  public  offices  are  opposed  to  the  policy  of  the 
law  and  void.* 

§  1043* Lex  loci. —  It  is  the  general  rule  that  contracts 

which  are  valid  where  made  are  valid  everywhere,  and  if  void 
where  made  are  void  everywhere.  Their  validity  is  to  be  de- 
termined ordinarily,  therefore,  by  the  law  of  the  place  where 
made,  unless  they  are  to  be  performed  in  some  other  place, 
in  which  event  the  law  of  the  latter  place  controls.*  These 
principles  have  usually  been  applied  to  the  contracts  now  under 

1  Ames,  C.  J.,  in  Eddy  v.  Capron,  4  Dec.  530;  Edwards  v.  Randle,  68  Ark. 
R.  L  394,  67  Am.  Dea  541.  818,  38  a  V7.  R.  848,  36  L.  R  A.  174 

2  Mechem  on  Public  Officers,  §§  356-  » As  to  liquor  laws  see  ante,  §§  1037- 
858;  Eddy  v.  Capron,  supra;  Groton  1029.  As  to  Sunday  lawa^  see  pott, 
Y.  VSTaldoborough,  11  Me.  306,  26  Am.  §  1059. 
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consideration ;  *  but  in  a  few  cases  courts  have  refused  to  give 
'effect  to  contracts  which  they  deemed  repugnant  to  their  local 
policy,  although  such  contracts  would  have  been  enforced  in 
the  State  in  which  they  were  made.' 

1  As  in  Williams  v.  Carr,  80  N.  C.  in  this  Stata  Such  is  not  the  rule» 
"294;  Tredwaj  v.  Riley.  82  Neh.  495,  however,  in  reference  to  the  common 
49  N.  W.  R.  268,  29  Am.  St.  R  447.  law,  which,  in  the  absence  of  proof 

So  the  court  of  one  State  will  en-  to  the  contrary,  will  be  presumed  to 
force  the  statute  of  another  State  in  prevail  in  the  States  of  the  Union, 
which  the  contract  is  to  be  per-  On  a  common-law  question,  there- 
formed.  Osgood  V.  Bauder,  75  Iowa,  fore,  the  courts  of  one  State  will  as- 
^550,  1  Lb  R.  A.  655,  47  K.  W.  R.  1001.  sume  that  the  common  law  is  in 

2  In  Flagg  V.  Baldwin,  38  N.  J.  Eq.  force  in  a  sister  State,  unless  proof 
"219,  48  Am.  R.  808,  a  contract  made  to  the  contrary  is  made.  Crouch  v. 
in  New  York  and  valid  there  was  re-  HaU,  15  HI.  268.  Under  the  aver- 
f used  enforcement  in  New  Jersey  ments  of  this  declaration  this  suit  is 
))ecause  opposed  to  the  policy  of  that  brought  on  a  contract  which  was 
fitate.  So,  under  a  statute,  in  Mis-  valid  at  common  law  and  will  be 
sissippL  Lemonius  v.  Mayer  (1893),  71  presumed  to  be  valid  in  the  State  of 
Miss.  514,  14  S.  R.  S3.  So  in  South  Ohio,  where  it  was  made  and  to  be 
<^rolina.  Gist  v.  W.  U.  TeL  Ca,  45  executed.  The  common  law  would 
■8.  C.  344,  23  S.  E.  R.  143.  govern  the  construction  of  the  con- 
In  Schlee  v.  Guckenheimer  (1899),  tract,  as  the  principle  is,  the  lex  loci 

179  IlL  593,  54  N.  R  R.  802,  the  court  governs  in  ascertaining  whether  the 

«aid:  "By  the  common  law,  contracts  contract  is  valid  and  what  it  means, 

of  this  character  are  valid,  as  under  Shurman  v.  Gassett,  4  Gilm.  521 ; 

the  common  law  a  contract  to  have  Woodward  v.  Brooks,  128  IlL  222; 

or  give  an  option  to  seU  or  buy,  at  a  Mineral  Point  R.  Ca  v.  Barron,  88  id. 

future  time,  grain  or  other  commod-  865. 

ity  was  neither  voidable  nor  void.  **  Where  a  contract  is  legal  and 

^Schneider  v.  Turner,  180  IlL  28.  The  binding  in  the  State  where  made  and 

first   two   special   counts   allege  a  is  to  be  executed  and  was  to  be  per- 

breach  of  this  contract,  and   spe-  formed,  the  courts  of  this  State  will, 

•cially  aver  that  it  was  valid  when  upon  the  principle  of  comity,  enforce 

made,  in  the  State  of  Ohia    The  ad-  the  lex  loci  contractus  (Hone  v.  Am- 

ditional  count  avers  the   contract  mons,  14  IlL  29;  Roundtree  v.  Baker, 

was  a  legal  and  binding  contract  in  52  id.  241),  where  such  agreement 

the  State  of  Ohio,  where  the  same  will  not  be  dangerous,  inconvenient, 

was  entered  into  and  was  to  be  exe-  immoral,  or  contrary  to  the  public 

<;uted.    Courts  do  not,  as  a  rule,  take  policy  of  the  lex  fori,     Phinney  v. 

judicial  notice  of  the  laws  of  another  Baldwin,  16  IlL  108;  McAllister  v. 

^tate  or  country,  and  their  statutes  Smith,  17  id.  828;  Mum  ford  v.  Canty, 

or  local  usages  must  be  averred  and  50  id.  870.    By  his  demurrer  the  de- 

proven  when  relied  on  to  aid  in  sus-  fendant  admits  the   contract  was 

taining  a  cause  of  action  or  defense  valid  and  binding  in  the  State  of 

899 


§  1044.]  LAW  OF  BALS.  [BOOK  m. 

IL 

Invalidity  by  Btatutb. 

§1044.  What  enactments  render  a  sale  void. —  An  at- 
tempted sale  may  also  be  rendered  invalid  by  reason  of  a  stat- 
ute designed  to  prevent  such  sales.  Such  statutes  may  take  a 
variety  of  forms:  Thus,  the  statute  may  expressly  declare  that 

Ohio,  and  the  only  question  that  of  barley,  according  to  sample,  at  a 
arises  must  depend  on  whether  the  specified  prioe  for  each  giade,  tbe 
contract  violates  the  public  policy  offer  to  be  accepted  by  a  specified 
of  this  State  or  is  in  violation  Of  its  time.  The  clause  does  not  constitute 
law&  That  question  must  depend  a  contract  for  an  option,  such  as  that 
upon  the  construction  of  section  180  in  Schneider  v.  Turner,  130  IlL  28L 
of  the  Criminal  Ckxle,  as  applicable  The  contract  in  that  case  was:  *In 
to  the  facts  of  this  case  as  presented  consideration  of  $1,  and  other  valu- 
by  this  contract  able  considerations,  receipt  of  which 
*'  By  the  contract  appellee  sold  five  is  hereby  acknowledged,  I  hereby 
cars  of  sample  B  barley  at  sixty-two  agree  to  sell,  eta,  1,785  shares  of  cap- 
cents  a  bushel  and  five  cars  of  sample  Ital  stock,  etc.,  at  $600  per  share,*  etc., 
C  barley  at  fifty-seven  cents  a  bushel,  which  was  clearly  a  contract  for  an 
to  be  delivered  at  Columbus,  Ohio,  option. 

for  cash,  shipments  to  be  made  on       "This  proposition  or  offer  Is  similar 

October  ID  and  15,  1887.    This  vio-  to  every-day  business  transactlMis 

lated  no  provision  of  the  statute  nor  among  the  people  of  this  State  with 

any  rule  of  the  common  law,  and  was  reference  to  every  character  of  com- 

aoted  cm  by  the  parties  and  carried  modities  purchased  for  use.  The  offer 

out    It  was  a  contract  of  sale,  with  to  sell  such  a  commodity  at  a  speci- 

a  particular  time  of  performance^  at  fied  prioe.  If  accepted  by  a  specked 

a  specified  price  of  a  particular  com-  time,  does  not  constitute  a  violation 

modity,  to  be  delivered  at  a  specified  of  the  statute.  Its  acceptance  within 

place,  the  failure  to  comply  with  that  time  is  not  prohibited  or  made 

which  contract  by  the  seller  or  buyer  ^  criminal  offense,  but  is  an  every- 

'  would  authorize  the  other  to  have  day  transaction  necessary  in  cany- 

his  action  for  such  non-complianca  ing  on  business.    There  is  nothing  in 

These  five  cars  of  each  grade  are  by  this  contract  that  is  prohibited  by 

tlie  contract  declared  to  be  sample  the  laws  of  this  State,  and  hence  it 

oars,  and  when  'received,  weighed  is  not  void.    Nothing  that  was  said 

and  examined  and  found  satisfao-  in  Pope  v.  Hanke,  155  IlL  617,  would 

tory,  Mr.  Schlee  has  the  privilege  to  require  us  to  hold  its  provisions  void, 

order  ten  thousand  bushels  more  of  In  that  case  the  court  found  that  the 

each  grade,  same  price,  any  time  to  contract  then  before  the  court  was 

December  81, 1887.'  This  clause  alone  a  mere  gambling  oontract,  and  was 

does  not  amount  to  a  contract  It  is  prohibited  by  the  poUcy  and  laws  of 

a  mere  offer  to  sell  ten  thousand  this  State." 
bushels  each  of  two  different  grades 
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all  sales  made  in  contravention  of  it  shall  be  illegal  or  void;^ 
it  may  forbid  the  sale  and  impose  a  penalty  without  expressly 
declaring  the  sale  void ;  or  it  may  simply  impose  a  penalty  upon 
the  seller  in  case  he  makes  a  sale  without,  in  terms,  forbidding 
it.^  In  the  first  case  there  can  be  no  room  for  question  as  to 
the  legislative  intention,'  and  the  attempted  sale  must  be  held 
to  be  a  nullity  with  all  that  that  implies.  In  the  other  cases 
there  may  be  room  for  doubt  whether,  under  a  particular  stat- 
ute, the  sale  itself  is  void,  or  whether,  merely,  the  seller  has 
not  subjected  himself  to  the  penalty,  leaving  the  sale  valid.  It 
may  be  said  of  one  statute  that  it  was  designed  to  prohibit  the 
sale,  but  of  another  that  the  statute  was  designed  simply  to 
secure  revenue  from  sales  which  in  themselves  are  left  com- 
pletely valid.  Much  difference  of  opinion  has  existed  and  some- 
what arbitrary  rules  have  been  laid  down  upon  this  subject. 

§  1045.  .  It  has  been  said  that  wherever  a  penalty  is  im- 
posed a  prohibition  is  implied;^  but  the  true  rule  seems  to  be 
that,  while  ordinarily  a  penalty  implies  a  prohibition,  the  court 
will  always  look  to  the  language  of  the  statute,  the  subject- 
matter  of  it,  the  wrong  or  evil  which  it  seeks  to  remedy  or 

1  See  Anson  on  Contracts  (7th  ecL),  the  sale.    See  also  Law  y.  Hodgson, 

185;  RoBsman  v.  MoFarland  (1859),  9  2  Camp.  147;  Foster  t.  Taylor,  3  Nev. 

Ohio  St  86a  &  Man.  944;  Bensley  v.  Bignold,  6  & 

^See  Aiken  v.  BlaisdeU  (1860),  41  &  Aid.  885;  Dniry  v.  Defontaine,  1 

Vt655.  Taunt  181;    Hallett  v.  Novion,  14 

'  See  Anson,  Ck>ntracts,  suprau  Joluia  (N.  Y.)  273 ;  Wheeler  v.  Russell,  ' 

*  Woods  V.  Armstrong  (1875),  54  17  Mass.  258;  Harris  v.  Runnels,  12 
Ala.  150, 25  Am.  R  671,  and  note,  con-  How.  (U.  a)  80,  13  L.  ed.  901 ;  Yoimg- 
tains  a  very  full  collection  of  the  blood  v.  Birmingham  Trust  Ca,  95 
cases  to  the  effect  that ''  a  penalty  in-  Ala.  521,  20  L.  R.  A.  58, 12  S.  R.  579; 
flicted  by  statute  upon  an  offense  Shippey  v.  Eastwood,  9  Ala.  198;  Rob- 
implies  a  prohibition,  and  a  contract  ertson  v.  Hays,  88  Ala.  290;  Moog  v. 
relating  to  it  is  void,  even  where  it  is  Hannan,  93  Ala.  508,  9  S.  R  596;  Bis- 
not  expressly  declared  by  the  statute  bee  t.  McAllen,  89  Minn.  143,  89  N. 
thatthecontractshallbevoid."  But  W.  R  299;  Miller  v.  Post,  1  Allen 
Woods  y.  Armstrong  and  most,  if  not  (Mass.X  434;  Mitchell  v.  Smith,  1  Bin. 
all,  of  the  cases  referred  to  were  deal-  (Pa.)  110, 2  Am.  Dec.  417 ;  Pray  v.  Bur- 
ing  with  statutes  designed  to  secure  bank,  10  N.  H.  877;  Durgln  ▼.  Dyer, 
protection  to  the  public  or  individ-  68  Me.  148;  Naglebaugh  v.  Mining 
ualfi  against  fraud  or  imposition  in  Co.,  21  Ind.  App.  551,  51  N.  E.  R  427« 
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prevent,  and  the  purpose  sought  to  be  accomplished  in  its  enact- 
ment; and  if  from  all  these  it  is  evident  that  it  was  not  the 
intention  t9  imply  a  prohibition  or  render  the  prohibited  act 
void*,  the  court  will  so  declare  and  uphold  the  sale.*  If  the 
statute  does  not  declare  a  contract  made  in  violation  of  it  to  be 
void,  and  if  it  is  not  necessary  to  hold  the  contract  void  in 
order  to  accomplish  the  purposes  of  the  statute,  the  inference 
is  that  the  statute  was  intended  to  be  directory  to  the  officers 
or  persons  contemplated,  rather  than  prohibitory  of  the  con- 
tract.* 

§  1046.  Further  of  their  eonstruction. —  Considera- 
tions of  the  revenue,'  or  of  public  or  private  protection  against 
imposition  or  fraud,  are  of  course  material  in  determining  the 

1  This  is  substantially  the  language  v.  Hudson,  11  East,  180)  between 
of  Pangbom  t.  Westlake,  86  Iowa,  those  statutes  which  were  designed 
646,  and  is  quoted  with  approval  in  for  the  protection  of  the  revenue 
Millerv.Ammon  (1892),  145  U.S.  421,  and  those  designed  for  tlie  protect 
36  L.  ed.  759, '12  Sup.  Ct  R  884  tion  of  the   public   has  been  said 

InHarrisv.  Runnels  (1851),  12  How.  (Note,    25    Am.    R    675,    and    per 

(U.  a)  80, 13  L.  ed.  901,  it  is  said:  "It  Wayne,  J.,  in  Harris  v.  Runnels.  1^ 

is  true  that  a  statute  containing  a  How.  80)  to  be  overruled  by  Cope  v. 

prohibition  and  a  penalty  makes  the  Rowlands,  2  Mee&  &  Wel&  149l    It 

act  which  it  punishes  unlawful,  and  is  believed,  however,  with  aU  defer- 

the  same  may  be  implied  from  a  pen-  ence,  that  this  conclusion  has  been 

alty  without  a  prohibition:   but  it  reached  by  too  hasty  a  reading  of 

does  not  follow  that  the  unlawful-  the  opinion  by  Baron  Parke.    The 

ness  of  the  act  was  meant  by  the  leg-  conclusion  attributed  to  him  begs 

islature  to  avoid  a  contract  made  in  the  very  question  which  he  was  seek- 

contravention  of  it.     When  the  stat-  ing  to  decide,  as  is  evident  from  the 

ute  is  silent,  and  contains  nothing  emphasis  which  he  gives  to  certain 

from  which  the  contrary  can  be  prop-  expressions.    He  says  *'  that  if  the 

erly  inferred^  a  contract  in  contror  contract  be  rendered  iUegal,  it  can 

vention  of  it  is  void.**  This  language  make  no  difference,  in  point  of  law» 

also  is  quoted  with  approval  in  Mil-  whether  the  statute  which  makes  it 

ler  V.  Ammon,  supra,  so  has  in  view  the  protection  of  the 

2  This  is  substantially  the  language  revenue  or  any  other  object*'  This 
of  Bowditch  V.  New  England  Life  is  obviously  true,  but  the  very  ques- 
Ins.  Ca  (1886),  141  Masa  292,  55  Am.  tion  is  whether  "the  conirojct^  has 
R  474,  4  N.  R  R  798.  been  rendered  illegal,  and  this  the 

3  The  distinction  made  in  the  ear-  learned  judge  admits  in  the  next 
lier  English  cases  (such  as  Brown  v,  sentenca  "  The  sole  question  is 
Duncan,  10  B.  &  C.  93,  and  Johnson  whether  the  statute  means  to  pro- 
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legislative  intent,  though  not  necessarily  conclusive  of  it.^    But 
wherever  the  statute  is  aimed  at  the  protection  of  individuals 

hibit  the  contract^  He  then  refers  which  infringes  the  statate  cannot 
to  certain  of  the  earlier  cases  and  be  supported." 
then  proceeds  to  apply  the  very  dis-  ^  The  distinction  is  very  clearly 
tinction  which  he  is  thought  to  have  made  by  Morton,  C.  J.,  in  Bowditch 
overruled.  *'  The  question  for  us,"  he  v.  New  England  L.  Ins.  Ca,  141  Mass. 
says,  ''now  to  determine  is  whether  292,  55  Am.  R  474,  4  N.  K  R.  798,  as 
the  enactment  of  the  statute  .  .  .  foUows:  *'  It  is  a  rule  universally  ac- 
is  meant  merely  to  secure  a  revenue  cepted  that  if  a  statute  prohibits  a 
to  the  city,  and  for  that  purpose  to  contract  in  the  sense  of  making  it 
render  the  person  acting  as  a  broker  unlawful  for  any  one  to  enter  into 
liable  to  a  penalty  if  he  does  not  pay  it»  such  a  contract,  if  made,  is  wholly 
it;  or  whether  one  of  its  objects  be  void,  and  cannot  be  enforced.  But 
the  protection  of  the  public  and  the  it  is  often  a  difficult  question  to  de- 
prevention  of  improper  persons  act-  termine  whether  a  statute  forbid- 
ing  as  brokers."  The  italics  are  his.  ding  an  act  to  be  done,  or  enjoining 
Beyenne  Aets. —  The  distinction  the  mode  of  doing  it,  is  prohibitory, 
between  mere  revenue  acts  and  stat-  so  as  to  make  any  contract  in  viola- 
utes  for  protection  is  also  clearly  tion  of  it  absolutely  void,  or  whether 
made  and  applied  in  Mandelbaum  v.  it  is  directory  in  its  purpose,  and  does 
Gregovich,  17  Nev.  87,  45  Am.  R  433,  not  necessarily  invalidate  the  con- 
28  Paa  R  121.  See  also  Niemeyer  v.  tract.  Though  it  may  be  impossible 
Wright,  75  Va.  239,  40  Ahl  R  720;  to  formulate  a  rule  which  will  recon- 
Eberstadt  v.  Jones,  19  Tex.  App.  480,  cile  all  the  adjudications,  yet  the  de- 
48  S.  VST.  R  558;  Lamed  v.  Andrews  cisions  recognize  a  clear  distinction 
(1871),  106  Mass.  435,  8  Am.  R  346;  between  these  two  classes  of  cases. 
Aiken  v.  Blaisdell  (1869),  41  Vt  655;  There  is  a  large  class  of  cases,  both 
Ruckman  v.  Bergholz  (1874),  37  N.  J.  in  this  country  and  in  England,  in 
L.  437;  Coming  v.  Abbott  (1874),  54  which  statutes  have  enacted,  in  sub- 
N.  H.  469.  It  is  also  weU  put  by  that  stance,  that  goods  should  only  be 
learned  judge,  Brohson,  in  Griffith  sold  in  certain  measures,  or  in  a  cer- 
Y.  Wells,  3  Denio  (N.  Y.),  226,  as  fol-  tain  manner,  or  after  being  inspected 
lows:  **  When  a  license  to  carry  on  a  and  branded  by  public  officers;  and 
particular  trade  is  required  for  the  it  has  been  held  that  contracts  of 
sole  purpose  of  raising  revenue,  and  sale  which  do  not  meet  the  require- 
the  statute  only  inflicts  a  penalty  ments  of  such  statutes  are  absolutely 
by  way  of  securing  payment  of  the  void.  The  purpose  of  sucli  statutes 
license  money,  it  may  be  that  a  sale  is  to  protect  the  buyer  from  the  im- 
without  a  license  would  be  void,  position  of  the  seller  —  a  purpose 
But  if  the  statute  looks  beyond  the  which  would  be  whoUy  thwarted  un- 
question  of  revenue,  and  has  in  view  less  the  contracts  are  held  void,  and 
the  protection  of  the  public  health  or  therefore  the  intention  of  the  legis- 
morals,  or  the  prevention  of  frauds  lature  to  make  them  void  is  inferred. 
by  the  seller,  then,  though  there  be  Miller  v.  Po6t»  1  Allen,  434,  and  cases 
nothing  but  a  penalty,  a  contract  cited;  Libbey  v.  Downey,  6  Allen, 
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or  the  pablio  against  fraud,  imposition  or  deception  in  tJu 
sale^  this  fact  famishes  the  strongest  evidence  that  the  le^s- 

S90;  Sawyer  t.  Smith,  109  Mass.  220,  lend  to  any  person,  corporation  or 

and  oases  cited;  Benjamin  on  Sales,  firm  a  sum  exceeding  one-tenth  part 

§§  080  et  seq.  of  the  capital  stock  actually  paid  in, 

"  So  statutes  prohibiting  any  work  and  that  national  banks  shall  not 
on  the  Lord's  day,  except  works  of  take  real  estate  as  collateral  security 
necessity  or  charity,  have  been  con-  except  for  debts  previously  con- 
strued to  make  entirely  void  any  tracted;  and  it  has  been  repeatedly 
contract  made  in  violation  of  their  held  that  contracts  made  in  oontra- 
provisions.  On  the  other  hand,  there  vention  of  the  statute  are  not  void. 
are  numerous  cases  where  statutes  Gold  Mining  Ca  v.  National  Bank,  96 
forbid  certain  acts  to  be  done,  and  U.S.  640;  National  Bank  v.  Matthews, 
in  a  sense  forbid  certain  contracts  to  08  U.  S.  621 ;  National  Bank  v.  Whit- 
be  made,  and  yet  it  is  held  that  con-  noy,  103  XJ.  S.  99;  Reynolds  v.  Craw- 
tracts  made  in  contravention  of  the  fordsville  National  Bank,  112  U.  S. 
statutes  are  not  void.    When  usuri-  405. 

ous  contracts  were  forbidden  by  our  *<  Where  the  officers  of  a  savings 
laws,  under  a  penalty  of  forfeiting  bank  invest  its  funds  in  a  manner 
threefold  the  amount  of  interest  re-  forbidden  by  statute,  such  illegal  ac- 
served  or  taken,  the  act  of  making  tion  of  the  officers  does  not  impair 
such  a  contract  was  illegal,  but  the  the  validity  of  the  investment  Hol- 
contract  was  not  void.  The  imposi-  den  v.  Upton,  1S4  Mass.  177. 
tion  of  the  defined  penalty  showed  '*  Many  other  cases  might  be  cited 
that  the  legislature  did  not  intend  in  which  it  has  been  held  that  con- 
that  the  contract  should  be  wholly  tracts  made  in  violation  of  the  pro- 
void,  as  this  would  be  imposing  an  visions  of  statutes  are  not  void,  upon 
added  penalty.  Merrill  v.  Mclntire,  the  ground  that  the  statutes  are  in- 
13  Gray,  157.  tended  merely  to  be  directory  to  the 

'*  In  Lamed  v.  Andrews,  106  Mass.  officers  or  persons  to  whom  they  are 

485;  S.  a,  8  Am.  R.  846,  it  was  held  addressed,  an4  not  to  be  conditions 

that  the  provisions  of  the  internal  precedent  to  the  validity  of  contracts 

revenue  laws  of  the  United  States,  made  in  reference  to  them.    Each 

prohibiting  any  person  from  c-arry-  statute  must  be  judged  by  itself  as  a 

ing  on  the  business  of  wholesale  deal-  whole,  regard  being  had  not  only  to 

ers  in  merchandise  until  they  should  its  language,  but  to  the  objects  and 

have  paid  the  special  tax  therein  pro*  purposes  for  which  it  was  enacted, 

vided  for,  did  not  invalidate  sales  If  the  statute  does  not  declare  a  con- 

made  by  persons  who  failed  to  com-  tract  made  in  violation  of  it  to  be 

ply  with  the  statute,  or  prevent  them  void,  and  if  it  is  not  necessary  to 

from  recovering  the  price   of  the  hold  the  contract  void  in  order  to  ao- 

goods  sold.    The  same  point  was  de-  complish  the  ptirposes  of  the  statute, 

cided  in  Aiken  v.  Blaisdell,  41  Vt.  655.  the  inference  is  that  it  was  intended 

''The   Revised    Statutes    of    the  to  be  directory,  and  not  prohibitory 

United  States  respecting  national  of  the  contract" 
banks  provide  that  a  bank  shall  not 
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lature  intended  to  invalidate  sales  made  in  violation  of  the 
statute.^ 

§  1047.  .  Discrimination  most  also  be  made  between 

those  cases  in  which  the  sale  itself  is  aimed  at,  and  those  in 
which  matters  incidental  or  preliminary  or  collateral  to  the 
sale  only  were  in  the  legislative  mind.  There  is  a  distinction 
obvioosly  between  a  statute  forbidding  a  sale  and  a  statute 
which  imposes  a  penalty  upon  "  offering  for  sale ''  or  upon 
"carrying  to  sell"  or  "exposing  for  sale."*  If  the  sale  itself 
is  declared  invalid,  the  declaration  must  be  given  effect  regard- 
less of  the  legislative  reason;  if  collateral  acts  only  are  aimed 
at  the  sale  may  be  allowed  to  stand.  As  stated  by  Baron  Parke 
in  a  case  often  referred  to  •  (the  italics  being  his),  "  if  ths  con- 
tract be  rendered  illegal,  it  can  make  no  difference  in  point  of 
law  whether  the  statute  which  makes  it  so  has  in  view  the 
protection  of  the  revenue  or  any  other  object.  The  sole  ques- 
tion is  whether  the  statute  means  to  prohibit  the  oontraot.^^ 

§  1048. Bepeal  of  statute. — Where,  under  the  statute, 

the  contract  is  void,  the  subsequent  repeal  of  the  statute  does 
not  give  validity  to  the  contract.* 

I  Bowditch  ▼.  New  England  L.  Ins.  anjsuch  '^  offering,"  and  in  that  case 

Ca,  141  Mass.  293, 55  Am.  R.  474,  4  N.  is  vaUd.    Williams  v.  Tappan  (1851), 

R  R.  798;  Miller  v.  Ammon,  145  U.  a  23  N.  H.  885.    Followed  in  Braokett 

421,  36  L.  ed.  759, 12  Sup.  Ct  R  884;  v.  Hoyt  (1854),  29  N.  H.  264. 

Moog  V.  Hannon,  93  Ala.  503,  9  S.  R.  And  the  same  is  true  where  the 

696;  Bisbee  v.  MoAllen,  39  Minn.  143,  statute  prohibits,  not  the  sale,  but 

89  N.  W.  R  299;  Griffith  v.  Wells,  8  the  "carrying  to  sell "  or  *' exposing 

Denio  (N.  Y.\  226;  Penn  v.  Bornman,  for  sala"    Jones  v.  Berrj*,  (1856),  33 

102  III  523;  Seidenbender  v.  Charles,  N.  H.  209.    See  also  Briggs  v.  Hunton 

4  Serg.  &  R  (Pa.)  151,  8  Am.  Dea  (1895),  87  Me.  145,  32  AtL  R  794« 

682;  McConnell  v.  Kitchens,  20  S.  C.  >  Cope  v.  Rowlands,  2  M.  &  W.  15a 

430,  47  Am.  R  845;  Wood  t.  Arm-  <  Woods  v.  Armstrong,  54  Ala.  150, 

strong,  54  Ala.  150,  25  Am.  R  671.  25  Am.  R  671;  Banchor  v.  Mansel,  47 

>A  sale  is  not  necessarily  invalid  Me.  58;  Gilliland  v.  Phillips,  1  S.  C. 

because  the  statute  imposes  a  pen-  152;    Handy  y.  Publishing  Ca,  41 

alty  for  ** offering  for  sale"  goods  Minn.  188,  42  N.  W.  R  872;  Roby  v. 

which  have  not  been  inspected  or  West,  4  N.  H.  285;  Bailey  v.  Mogg,  4 

stamped  as  the  statute  requirea  The  Denio  (N.  Y.),  60l    But  see  Central 

sale  may  have  been  effected  without  Bank  v.  Empire  Stone  Ca,  26  Barb. 
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§  1049. 


Illustrations  of  effect. —  The  reported  cases 


furnish  many  illustrations  of  the  principles  discussed  in  the 
preceding  sections.  The  kind  of  prohibition  which  has  given 
rise  to  most  frequent  litigation  is  the  statute,  now  so  common 
in  every  State,  regulating  the  sale  of  intoxicating  liquors.  The 
language  of  these  statutes  is  usually  so  specific  as  to  leave  little 
room  for  construction;  but  even  though  the  language  is  not 
specific  as  to  the  validity  of  the  sale,  still,  inasmuch  as  these 
statutes  are  designed  for  the  protection  of  the  public  morals,  it 
is  quite  universally  held  that  the  imposition  of  a  penalty  im- 
plies a  prohibition  which  renders  void  the  sale  and  prevents 
any  action  for  its  enforcement.* 


§  1050. 


So,  upon  the  ground  that  public  or  private 


morals  were  to  be  protected,  or  fraud,  artifice  or  deception  in 
the  sale  prevented,  it  has  been  held  that  penalties  inflicted  im- 
plied a  prohibition  and  rendered  unenforceable  the  contract  for 
the  sale  of  goods  which  have  not  been  inspected  or  stamped  as 
required  by  law;^  or  which  are  not  of  the  required  dimensions, 

(N.  Y.)  23;  Washburn  v.  Franklin,  35  ity  of  fertilizers  have  given  rise  to 

Barb.  599;  Curtis  v.  Leavitt,  15  N.  Y.  many  similar  decisiona    Thus  there 

1,  85.  can  be  no  recovery  for  fertilizers 

1  See  cases  cited  ante,  %%  1026-1029.  sold  when  they  had  not  been  in- 

2  Thus,  in  Richmond  v.  Foss  (1885),  spected  and  certified  in  the  manner 
77  Me.  590,  1  AtL  R  830,  followed  in  which  the  statute  specified,  and  im- 
Knight  V.  Burnham  (1897),  90  Me.  posed  a  penalty  for  selling  without. 
294^  88  AtL  R  168,  it  was  held  that  Alabama:  Code  1896,  g  386;  Woods 
a  seller  cannot  recover  the  price  of  v.  Armstrong  (1875),  54  Ala.  150,  25 
manufactured  lumber  sold  and  de-  Am.  R.  671;  Campbell  v.  Segars 
livered  witliout  the  oiBcial  survey  (1886),  81  Ala.  259, 1  &  R.  714;  Steiner 
required  by  the  statute.  Abbott  v. 
Goodwin,  37  Me.  203,  and  Rogers  v. 
Humphrey,  39  Ma  382,  were  distin- 
guished. In  the  earlier  case  of  Dur- 
gin  V.  Dyer  (1878),  68  Me.  143,  the  652;  Kirby  v.  MilUng  Ca  (1894),  105 
same  court  had  held  that  no  action  Ala.  529;  Hanover  Nat.  Bank  v. 
could  be  maintained  for  the  price  Johnson  (1890),  90  Ala.  549.  Georgia: 
of  hoops  sold  without  being  cuUed  Code  1895,  §  611;  Conley  v.  Sims 
and  branded  as  required  by  statute.  (1883),  71  Ga.  161;  AUen  v.  Pearce 
In  the  southern  States  the  familiar  (1890),  84  Ga.  606, 10  a  E.  R.  1015. 
statutes  designed  to  insure  the  qual-  Kentucky:    Vanmeter   v.    Spurrier 
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size  or  weight;*  or  which  have  not  been  gauged  by  the  specified 
standard  9  as  if  they  have  been  weighed  when  the  statute  required 
measurement  or  the  contrary ;  *  or  which  have  not  been  weighed 
or  measured  by  standards  duly  certified ;  •  or  otherwise  fail  to 
conform  to  the  statutory  regulation.* 

§  1061  •  .  And  though  the  statute  was  aimed  chiefly  at 

securing  revenue,  yet  if  it  also  expressly  or  imYliQdly  prohibits 
the  sale,  the  sale  cannot  be  enforced.*  But,  on  the  other  hand, 
under  similar  statutes,  if  the  sale  is  not  prohibited  and  the  pen- 
alties of  the  statute  are  aimed  simply  at  some  act  or  omission 
of  the  seller  affecting  the  revenue,  as,  for  example,  his  omission 
to  procure  a  license,  it  is  held  that  the  sale  is  valid  and  may  be 
enforced,  even  though  the  seller  has  made  himself  liable  to  the 
penalty  .• 

1893),   94  Ky.  22,  21   a  W.  R.  337.  quired  by  statute.     Bisbee    v.   Mo 

8oath  Carolina:  McConnellv.  Kitch-  AUen  (1988),  39  Minn.  148,  39  N.  W. 

ens  (1888),  20  a  C.  430,  47  Am.  R  R.  299;  Finch  v.  Barclay  (1891),  87 

845.  Ga.  893, 13  a  R  R.  566;  Palmer  v. 

1  Recovery  cannot  be  had  for  Kelleher  (1873),  111  Masa  820. 
shingles  under  the  statutory  siza  So  no  action  lies  to  recover  the 
Wheeler  v.  Russell  (1821),  17  Mas&  price  of  milk  sold  by  the  can,  at 
258  [distinguished  in  Coombs  v.  wholesale,  in  cans  not  sealed  accord- 
Emery  (1837),  14  Me.  404];  nor  for  ing  to  the  statute,  although  the  State 
bricks  where  the  statute  imposes  a  sealer  refused  to  seal  them  for  the 
penalty  for  the  sale  of  them  under  a  statute  price.  Miller  v.  Post  (1861),  1 
given  size.    Law  v.  Hodson  (1809),  11  Allen  (Mas&).  434. 

East,  300.  *  As  in  Elkins  v.  Parkhurst  (1843), 

2  There  can  be  no  recovery  for  oats  17  Vt  105,  where  a  tender  of  unsealed 
and  meal  sold  by  the  bag  where  the  leather,  in  payment  of  a  debt,  was 
statute  expressly  requires  **  that  the  .  held  bad. 

same  shall  be  bargained  for  and  sold  ^  Such  was  the  case  in  Best  v.  Bau- 

by  the  bushel"  (Eaton  v.Kegan  (1874),  der  (1865),  29  How.  Pr.  (N.  Y.)  489; 

114  Mass.  433);  or  for  coal  which  has  Ferdon    v.    Cunningham   (1860),   20 

not  been  officially  weighed  as  re-  How.  Pr.  154    So  where  the  act  is 

quired  by  the  statute  (Libby  v.  Dow-  contra    bonos  mores,     Solomon   v. 

ney  (1862),  5  Allen  (Mass.),  299),  or  Dreschler  (1860),  4  Minn.  278. 

measured.    Little  v.  Poole  (1829),  9  B.  « As  in  Mandlebaum  v.  Gregovich, 

&  Cr.  192,  17  Eng.  a  L.  9a  17  Nev.  87,  28  Pac.  R.  121,  45  Am.  R. 

•No  recovery  can  be  had  for  goods  433;   Lindsey  v.  Rutherford,  17  R 

sold  and  weighed  upon  scales  not  Mon.  (Ky.)  245;  Niemeyer  v.  Wright, 

adjusted,  sealed  or  recorded  as  re-  75  Va.  239,  40  Am.  R.  720;  Hill  v. 
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§1053.  Sunday  sales  —  Statutes  forbidding.— Contracts 

made  upon  Sunday  were  not  thereby  invalid  at  common  law. 
Their  invalidity  is  the  result  of  express  statutory  enactments, 
and  the  statutes  must  therefore  bo  consulted  in  determining 
the  nature  and  extent  of  the  prohibitions  they  impose.  Such 
statutes  are,  moreover,  usually  penal  in  their  nature  and  re- 
ceive a  strict  construction;  courts  will  not  be  astute,  certainly, 
in  extending  their  prohibitions  further  than  the  language  used 
reasonably  requires.  A  statute  which  forbids  work,  labor  or 
business  would  forbid  sales  ;^  but  not  so  of  one  which  simply 
forbids  "  labor," '  or  "  labor  "  which  "  disturbs  the  peace  and 
good  order  of  society."'  So  a  statute  which  declares  that  no 
one  shall  "  expose  to  sale  "  am'  wares  or  merchandise  applies 
only  to  the  public  exposure  of  goods  for  sale  and  does  not 
apply  to  mere  private  sales;*  and,  if  the  statute  forbids  only 
the  pursuit  of  One's  "ordinary  calling,"  a  private  sale  by  one 
whose  business  is  not  the  sale  of  goods  is  not  within  the  stat- 
ute.* Contracts  of  necessity  or  charity  are  usually  excepted 
from  the  operation  of  the  statute,  and  a  sale  might,  under  some 
circumstances,  be  deemed  to  fall  within  this  exception.® 

Smith,  Morris  (Iowa),  70;  Brown  y.       So,  where  the  statute  is  directed  at 

Duncan,   10   B.  &  C.  03;    Johnson  keeping  open  a  house  or  place  of 

V.  Hudson,  11  East,  180;  LAmed  v.  business.    Moore  t.  Murdock  (1864), 

Andrews,  106  Mass.  485, 8  Aul  R  346;  26  Cal  514 

Ruckmanv.  Bergholz,37N.  J.  L.437;        »  Hazard  y.  Day  (1867),  14  Allen 

Coming  v.  Abbott,  54  N.  H.  469;  (Mass.),  487,  92  Am.  Dec.  790;  Cb.rk 

Aiken  v.  Blaisdell,  41  Vt.  655;  Rahter  on  Ck>n tracts,  395;  Swann  v.  Swann 

V.  Bank,  92  Pa.  St  393;  Smith  v.  (1884),  21  Fed.  R  299;  Bloom  v.  Rich- 

Mawhood,  14  M.  &  W.  452.  ards  (1853),  2  Ohio  St.  3S7;    Drury 

lAr buckle   v.  Reaume  (1893),  96  v.  Defontaine  (1808),  1   Taunt  131; 

Mich.  243,  55  N.  W.  R  808;  Quarles  v.  Allen  v.  (5ardiner  (1861).  7  R  L  !S; 

State (1891), 55 Ark.  10, 17 aw. R 269.  Sanders    v,  Johnson  (1859),  29  Ga. 

2  Birks  V.  French  (1878),  21  Kan.  23a  52a 

s  Richmond  v.  Moore,  107  IlL  429,       A  tender  of  goods  previously  sold, 

47  Am.  R  445.  made  on  Sunday,  is  good  under  such 

*  Boynton  v.  Page  (1835),  13  Wend,  a  statute.    Amis  v.  Kyle,  2  Yerg. 

(N.  Y.)  425;  Eberle  v.  Mehrbach  (1874),  (Tenn.)  31,  24  Am.  Dec.  46a 
55  N.  Y.  682.  See  also  Blozsome  t.  Williams,  3  R 

So,  where  the  statute  expressly  for-  &  C.  232;  Rex  v.  Whitna^h,  7  B.  &  C 

bids  "public  selling,"  private  sales  596;  Hellams  t.  Abercrombie,  15S.C 

are  not  forbidden.    Ward  v.   Ward  110;  George  v.  George,  47  N.  H.  27. 
(1899),  75  Minn.  269,  77  N.  W.  R  965.        «  See  Allen  v.  Duffie  (1880).  43  Mich. 
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§  1053, Their  effect. —  Assuming,  however,  that  the 

language  of  the  statute  forbids  sales  made  upon  Sunday,  the 
question  next  arises,  What  is  the  effect  of  this  prohibition  upon 
the  rights  and  remedies  of  the  parties? 

If  the  contract  has  not  been  performed  on  either  side,  its  per- 
formance will  not  be  enforced;  the  prohibition  of  the  statute 
is,  of  course,  a  sufficient  excuse  for  not  performing.  But  sup- 
posing the.  contract  to  be  f oily  performed  on  both  sides  —  the 
chattel  delivered  and  the  price  paid, —  will  the  law  aid  or  com- 
pel the  parties  to  undo  it?  The  court  in  Michigan  has  deemed 
it  most  consonant  with  sound  policy  to  treat  the  contract  as 
void  and  to  permit  and  aid  the  parties  to  disaffirm  it  and  re- 
cover what  they  have  parted  with.*   The  majority  of  the  courts, 

1,  38  Am.  R.  150;  Aldrioh  v.  Black-  ceived,  recover  back  the  property  as 

ston  (1880X 1^  Mass.  14a  if  no  such  sale  had  been  made  ? 

Thus  a  statute  providing  that  **  The  court  below  charged  the  af- 
rooms,  etc.,  in  which  intoxicating  firmative  of  this  proposition;  and, 
liquors  are  exposed  for  sale  shall  if  correct,  the  judgment  must  be  con- 
be  kept  closed  on  Sunday  was  held  firmed.  The  statute  (R.  S.  of  184^ 
not  to  prevent  inn  and  boarding-  ch.  43,  sec.  1;  Comp.  L.,  §  1574)  pro- 
house  keepers,  engaged  in  the  liquor  vides  that  'no  person  shall  keep  open 
traffic,  from  supplying  the  ordinary  his  shop,  warehouse  or  workhouse,  or 
meals  to  regular  boarders  on  that  shall  do  any  manner  of  labor,  busi- 
day.  State  v.  Gregory  (1879),  47  Conn,  ness  or  work,  except  work  of  neces- 
*  276i  And  in  Carver  v.  State  (1879),  sity  or  charity,  on  the  first  day  of 
69  Ind.  61,  85  Am.  R.  205,  it  was  held  the  week;  and  every  person  so  of- 
that  where  a  hotel  proprietor  keeps  fending  shall  be  punished  by  a  fine 
a  cigar  stand  as  part  of  the  estab-  not  exceeding  ten  dollars  for  each 
lishment,  from  which  cigars  were  offense.* 

sold  on  week  days  to  his  guests,  "  It  was  held  in  Adams  v.  Hamell, 

boarders  and  customers,  a  sale  of  2  Doug.  (Mich.)  73.  that  this  statute 

cigars  from  the  same  stand  in  the  rendered  void  a  contract  made  on 

same  way,  on  Sunday,  was  not  on-  Sunday  for  the  exchange  of  horses, 

lawful  and  a  note  given  for  the  difference. 

iln  Tucker  v.  Mowrey  (1864),  12  •'This  decision  we  fully  approve. 

Mich.  878,  it  was  held  that  a  person  The   statute   not   only  makes  it  a 

who  had  sold  a  chattel  on  Sunday  penal  offense,  but  takes  away  the 

might  restore  the  consideration  and  legal  capacity  of  the  parties  to  make 

roigain  the  chattel  by  replevin.  Said  a  contract  on  that  day.  And  whether 

the  courts  per  Christiancy,  J.:  '*Can  the  supposed  contract  has  been  ex- 

the  vendor  of  property  sold  and  de-  ecuted   or  remains  executory,  we 

livened  on  Sunday,  by  tendering  to  think  the  rights  of  the  parties  are  to 

the   vendee  the   consideration  re-  be  determined  in  the  same  manner 
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however,  have  not  treated  the  executed  contract  as  void,  but 
have  applied  the  usual  rule  of  leaving  the  parties  where  they 
have  placed  themselves,  and  have  refused  their  aid,  even  in  dis- 
aflBrmance  of  the  contract.^ 


as  if  no  such  coDtract  had  ever  been  course  wiU  be  most  likely  to  discom^ 
made.  The  coijitract  as  such  can  age  such  contracts  and  to  pronaote 
neither  be  set  up  as  the  basis  of  an  the  public  welfare.  The  iUegality 
action  nor  as  a  ground  of  defense,  here  in  question  is  of  a  peculiar  kind. 
If  it  be  a  contract  of  sale,  accompa-  The  contract  is  not  illegal  in  respect 
nied  by  payment  and  delivery,  as  to  the  consideration,  or  the  thing 
supposed  in  the  present  case,  no  prop-  done  or  agreed  to  be  done;  these  are 
erty  passes,  and  the  vendor,  by  ten-  neither  immoral  nor  forbidden  by 
dering  back  what  he  has  received,  law.  The  illegality  consists  wholly 
may  reclaim  the  property,  and  the  in  making  the  contract  on  a  particu- 
vendee,  on  tendering  back  the  prop-  lar  day.  This  suit  is  not  brought  to 
erty,  may  recover  the  money  or  prop-  enforce  the  contract,  but  in  disaffirm- 
erty  given  in  payment  or  exchange,  ance  of  it  And  we  think  it  much 
as  if  no  pretense  of  such  contract  more  in  accordance  with  sound  pub- 
existed,  lie  policy  to  treat  the  contract  as  ut- 

<' Whether  the  action  could  be  sus-  terly  void,  and  to  allow  the  plaintiff, 

tained  without  such  tender  is  a  ques-  by  tendering  back  what  he  has  re- 

tioD  which  does  not  arise  in  this  case,  ceived  (or  doing  what  is  in  his  power 

and  we  therefore  express  no  opinion  to  place  the  vendee  in  statu  quo),  to 

upon  it    But  being  utterly  void,  the  recover  back  his  property,  tlian  to 

contract  is  incapable  of  ratification,  refuse  him  a  remedy,  and  thereby 

**  Doubtless   the   subsequent  acts  to  affirm  the  contract  as  valid.  >  To  re- 

and  assent  of  the  parties  may  be  such  fuse  all  remedy  in  such  cases  would 

as  to  create  a  new  contract  but  they  be  to  open  a  wide  door  to  fraud.    It 

cannot  ratify  that  which  is  void,  would  operate  not  only  as  a  trap  to 

And  perhaps  the  acts  and  conversa-  the  ignorant  and  unwary,  but  as  a 

tions  of  the  parties  on  Sunday,  in  ref-  direct  encouragement  to  swindling.'^ 

erence  to  a  contract,  might  be  shown  So  in  Winfield  v.  Dodge,  45  Mich, 

as  explanatory  of  their  subsequent  355,  7  N.  W.  R  906,  40  Am.  R  476,  a 

acts  and  conversations  tending  to  party  who  had  traded  horses  upon 

show  a  new  contract.  Sunday  was  permitted  in  replevin  to 

"  As  a  general  rule,  courts  of  law  regain  his  horse  after  offering  to  re- 
have  left  the  parties  to  an  executed  store  the  one  he  had  received, 
illegal  contract  in  the  positions  in  ^  In  Foster  v.  Wooten,  67  Miss.  540, 
which  they  have  placed  themselves,  7  S.  R  501,  it  is  said:  "Grant  then, 
refusing  to  aid  either  of  them  when  that  the  sale  was  made  on  Sunday; 
equally  in  fault  But  this  is  a  ques-  what  is  the  rule  of  law  on  such  state 
tion  purely  of  public  policy,  and  con-  of  facts?  Nothing  more  than  abeo- 
sequently  there  are  exceptions  to  the  lute  non-action.  It  will  give  neither 
rule.  Courts  should  give  or  refuse  party  to  the  contract  any  assistance, 
their  aid  as  the  one  or  the  other  nor  listen  to  any  complaint    It  will 
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§  1064. Contract  partly  performed. —  If  the  contract 

has  been  performed  on  one  side  but  not  upon  the  other,  as  if 
the  goods  have  been  delivered  but  the  price  has  not  been  paid, 
or  if  the  price  has  been  paid  bat  the  goods  not  delivered,  the 

leave  the  parties  where  it  finds  them,  a  protection  to  the  defendant,  but 
That  is  the  extent  of  the  mla"  In  as  a  disability  in  the  plaintiff.  Upon 
Kelley  T.  CosgroTe^  88  Iowa,  229,  48  this  principle,  possession,  acquired 
N.  W.  R  979,  it  is  said:  ''It  is  well  from  an  illegal  transaction,  or  by  a 
settled  that  the  law  will  not  aid  the  contract  fully  executed,  will  often 
X>arties  to  enforce  a  contract  made  avail  the  party  holding  it  as  a  suffi- 
on  Sunday.  Thus,  if  A  sells  his  horse  cient  titl&  Neither  party  is  allowed 
to  B  on  Sunday  on  credit,  the  law  to  impeach  its  validity  by  asserting 
will  not  aid  him  to  enforce  a  pay-  the  illegality  of  his  own  act  The 
ment.  It  will  sooner  permit  him  to  transaction  takes  effect  from  the  dis- 
suffer  the  loss.  Much  less  will  it,  if  ability  of  the  parties  to  assert  any 
he  sells  his  horse  on  Sunday,  and  re-  right  to  the  contrary.  The  court 
ceives  in  money  the  full  value  thereof,  does  not  give  it  effect,  but  simply 
assist  him  on  Monday  to  return  the  refuses  its  aid  to  undo  what  the  par- 
money  and  regain  his  horse."  In  ties  have  already  done.  Chittyon 
Myers  v.  Meinrath,  101  Mass.  366,  3  Cont  (10th  Am.  ed.)  732;  Johnson  v. 
Am.  R  368,  it  is  said:*' That  contracts  Willis,  7  Gray  (Mass.),  164;  King  v. 
made  upon  the  Lord's  day  are  illegal;  Green,  6  Allen  (Mass.),  139;  Worces- 
t hat  no  action  based  upon  such  a  con-  terv.  Eaton,  11  Mass.  368.*'  It  was 
tract  can  be  maintained  in  a  court  therefore  held  in  Myers  v.  Meinrath 
of  law  or  equity,  either  to  enforce  its  that  replevin  could  not  be  main- 
obligations  or  to  secure  its  fruits,  in  tained  by  one  party  to  recover  what 
favor  of  either  party,  are  proposi-  he  had  parted  with  under  a  Sunday 
tions  settled  beyond  controversy,  trade.  So  also  Cohn  v.  Heimbauch, 
But  such  contracts  are  not  altogether  86  Wis.  176, 56  N.  W.  R  638. 
inoperativa  They  may  be  executed  So  far  has  the  effect  of  the  Sunday 
by  the  parties,  and  then  the  same  contract  in  passing  the  title  been 
principle  of  public  policy  which  leads  carried  that  it  was  held  in  Kinney  v. 
courts  to  refuse  to  act,  when  called  McDermot  (1881),  55  Iowa,  674,  39 
upon  to  enforce  them,  will  prevent  Am.  R  191,  8  N.  W.  R  656,  that  oue 
the  court  from  acting  to  relieve  who  has  received  property  under  a 
either  party  from  the  consequences  Sunday  contract  may  replevy  it  if 
of  the  illegal  transaction.  This  may  the  former  owner  retakes  it  without 
indirectly  give  effect  to  the  executed  his  consent.  The  facts  in  this  case 
illegal  contract  The  purpose  of  the  were  that  on  a  Sunday  A  and  B 
law,  however,  is  not  to  give  validity  agreed  to  exchange  horses,  and  A  was 
to  the  transaction,  but  to  deprive  the  to  pay  B  $25  boot  on  the  following 
parties  of  all  right  to  have  either  en.  Sunday.  On  the  day  of  the  agree- 
forcement  of  or  relief  from  their  ment,  Sunday,  the  horses  were  ex- 
illegal  oontracta  In  such  cases  the  changed.  On  the  following  Tuesday, 
defense  of  illegality  prevails,  not  as  B  went  to  A's  stable,  in  A's  absence* 
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same  diflference  in  policy  would  appear  —  the  majority  of  the 
courts  not  only  refusing  to  enforce  the  contract  either  directly 
or  indirectly,  but  also  refusing  to  assist  one  party  in  regaining 
what  he  had  parted  with ;  ^  while  the  courts  in  Michigan,  though 
refusing  to  enforce,  would  aid  in  undoing  the  contract.' 


left  the  horse  he  had  received  of  A 
and  took  away  the  one  he  had  deliv- 
ered to  A.  A  day  or  two  later  A  re- 
plevied from  B  the  horse  which  had 
been  delivered  to  him,  and  at  the 
time  of  the  trial  A  had  both  horses 
in  his  possession  and  had  neither  paid 
nor  tendered  the  $29.  It  was  held 
that  A  was  entitled  to  maintain  the 
replevin  suit 

And  in  Thompson  v.  WiUiams  (1878), 
58  N.  H.  248,  A  sold  two  cows  to  B  on 
Sunday  for  $75.  The  cows  were  de- 
livered the  same  day,  but  the  money 
was  not  paid.  Some  days  afterwards 
A  took  the  cows  into  his  own  posses- 
sion. B  sued  A  in  trespass  and  re- 
covered the  value  of  the  cows  as  dam- 
ages, on  the  ground  that  the  title  had 
passed  by  the  Sunday  sale.  A  then 
sued  B  for  the  unpaid  purchase  price ; 
it  appeared  by  his  own  testimony  on 
cro8»«zamination  that  the  sale  was 
made  on  Sunday.  ^e2d,  that  he  could 
not  recover,  and  that  B  was  not  es- 
topped, by  reason  of  his  recovery  in 
the  trespass  case,  from  relying  upon 
the  illegality  of  the  Sunday  sale. 

The  courts  have  also  refused  to  in- 
terfere in  analogous  cases  relating  to 
land.    Ellis  v.  Hammond,  57  GkL  179. 

Creditor  mot  disoArm.— As  the 
courts  wiU  not  aid  the  party  himself 
to  recover  his  property,  they  will  not 
aid  his  creditors  in  doing  sa  Greene 
y.  Grodfrey,  44  Me.  S5;  Smith  v.  Bean, 
15  N.  H.  577;  Blass  v.  Anderson,  57 
Ark.  488,  23  a  W.  R.  94.  Hence, 
where  the  owner  of  a  wagon  sold  it 


on  Sunday  and  this- purchaser  resold 
it  to  another  who  was  ignorant  of  the 
Sunday  transaction,  it  was  held  that 
the  wagon  was  not  liable  to  attach- 
ment at  the  suit  of  a  creditor  of  the 
first  seller.  Horton  v.  Buffington.  105 
Mass.  399;  Chestnut  v.  Harbaugh,  78 
Pa.  St.  47a  See  also  Moore  v.  KendaU 
(1849),  2  Pin.  (Wis.)  99, 53  Am.  Dec  145. 

Whole  eoniract  void.— Unless  sepa- 
rable, the  whole  contract  is  rendered 
invalid.  Stewart  v.  Thayer  (1897),  168 
Mass.  519,  47  N.  £.  R.  420,  60  Am.  St 
R.  407.  Hence  in  an  action  on  a  note, 
if  i)art  of  the  goods  for  which  it  was 
given  were  sold  on  Sunday  the  note 
is  void  in  tota  Wadsworth  v.  Dun- 
nam  (1897),  117  Ala.  661,  28  a  R.  699; 
Foreman  v.  Ahl  (1867),  55  Pa.  St.  325, 
and  oases  citod  antCy  §§  1003,  1004. 

1  If  the  sale  has  been  made  and  the 
goods  delivered  on  a  Sunday,  but  the 
prioe  has  not  been  paid,  no  action 
wiU  lie  for  the  recovery  of  the  pricei 
Pike  V.  King,  16  Iowa,  49;  Smith  v. 
Bean,  15  N.  H.  577;  Thompson  v.  WUl- 
lams,  58  N.  H.  248.  Neither  wiU  an 
action  lie  upon  an  implied  promise 
to  pay  the  reasonable  value  of  the 
goods.  Troewert  v.  Decker,  51  Wis. 
46,87Am.R.808,8N.W.R.26L  Nor 
can  the  seller  recover  from  the  pur- 
chaser who  retains  the  goods  upon 
the  theory  of  a  conversion  by  the 
latter.  Cohn  v.  Heimbauch  (1893),  86 
Wia  176,  56  N.  W.  R.  638;  Block  v. 
McMurray  (1878),  56  Miaa  217, 31  Am. 
R,357. 

A  promissory  note,  given  on  Sun- 


^  See  Tucker  v.  Mowrey,  12  Mich.  378,  mipreu 
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§  1055. Contract  mnst  be  actually  made  on  Sunday. 

In  order,  however,  that  the  infirmity  now  under  consideration 
should  attach  to  the  contract,  it  is  essential  that  it  should  really 
have  been  made  on  Sunday.  Hence,  though  there  were  some 
negotiations  on  Sunday,  if  the  sale  was  not  actually  entered 
into  until  a  week-day,  it  is  valid.^ 

§  1056, Inyalidity  extends  to  collateral  agreement 

like  a  warranty. —  The  infirmity  attaching  to  the  sale  is  not 
confined  to  the  principal  contract — that  is,  to  the  transfer  of 
the  title,  alone;  but  it  extends  to  the  incidental  or  ancillary  con- 
tracts, like  that  of  warranty,  which  are  annexed  to  the  main 
one.  No  recovery,  therefore,  can  be  had  on  a  warranty  given 
with  a  Sunday  sale,  for  the  warranty  depends  upon  the  sale.' 

day,  for  the  price  of  the  goods,  can-  the  oxen  and  took  them  away,  paying 
not  be  enforced  by  the  payee.  Wada-  a  part  of  the  price.  Held,  a  valid 
worth  V.  Dunnam  (1897),  117  Ala.  661,  sale.  Moseley  v.  Vanhooser,  6  Lea 
23  a  R.  699;  O'DonneU  v.  Sweeney  (Tenn.),286,40Am.R87.  So,  in  effect, 
(1843),  5  Ala.  467,  89  Am.  Dec.  336;  Evert  v.  Kleimenhagen,  6  a  Dak.  221, 
Adams  v.  Hamell  (1845),  2  Doug.  60  N.  W.  R.  851.  So  in  Rosenblatt 
(Mich.)  73, 43  Am.  Dec,  455;  Foreman  v.  Townsley  (1881).  73  Ma  536,  where 
V.  Ahl  (1867),  65  Pa.  St  825  (though  the  price  was  agreed  upon  on  Sun- 
if  part  of  the  property  was  not  deliv-  day,  but  the  sale  was  not  completed 
ered  until  Monday  the  seller  may  re-  until  the  day  following,  when  the 
cover  for  that  part,  not  on  the  note  goods  were  delivered,  it  was  held  a 
but  on  the  common  counts.  Foreman  valid  sale.  But  if  the  terms  of  the 
V.  Ahl,  supra);  though  if  it  bears  date  contract  are  settled  on  Sunday,  it  is 
on  a  secular  day  it  is  valid  in  the  invalid  though  its  execution  be  de- 
bands  of  a  bona  fide  holder  for  value  f erred  until  a  week-day.  Kountz  v. 
without  notice  (Cranson  v.  Gk)ss  (1871),  Price  (1866).  40  Misa  341.  If  the  price 
107  Masa  439,  9  Am.  R  45;  Knox  v.  is  fixed  on  Sunday  it  cannot  control, 
Clifford  (1875X  38  Wis.  651, 20  Am.  R  though  the  goods  were  not  delivered 
28);  and  where  the  sale  was  actually  till  Monday.  If  nothing  was  said 
consummated  on  a  week-day  but  a  about  the  price  on  Monday,  the  fair 
note  for  the  price  given  on  Sunday,  or  market  price  and  not  the  agreed 
though  the  note  may  be  unenforce-  price  would  govern.  Bradley  v.  Rea 
able  the  price  may  be  recovered.  (1867),  14  Allen  (Mass.),  20;  s.  a,  103 
Tucker  v.  West  (1874),  29  Ark.  386.  Mass.  188,  4  Am.  R  524. 

^On  Sunday  two  parties  agreed  on  >No  action  can  be  maintained  to 

the  terms  of  sale  of  a  yoke  of  oxen,  enforce  warranty  on  a  Sunday  [Fen* 

subject  to  the  purchaser's  inspection  ley  v.  Quirk  (1864),  9  Minn.  104,  86 

and  approval  of  them.  The  next  day  Am.  Dea  93;  Fennell  v.  Ridler  (1826), 

the  buyer  inspected  and  approved  5  Barn.  &  Cr.  406, 11  Eng.  Coul  I* 
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For  like  reasons,  an  action  for  deceit  will  not  lie  to  recover 
damages  for  fraud  practiced  in,  or  in  inducing,  the  sale.' 


§1067. 


BatiHcation  of  Sunday  sales. —  Whether  the 


Sunday  sale  is  capable  of  being  ratified  and  confirmed  upon  a 
subsequent  week-day  is  a  question  respecting  which  there  is  much 
difference  of  opinion  and  conflict  of  authority.  It  is  said  on 
the  one  hand  that  the  contract  is  void,  and  therefore  cannot 
be  ratified.*  It  is  asserted  on  the  other  hand  that  the  contract 
is  not  void  but  merely  voidable,  and  is  therefore  capable  of 
ratification  and  confirmation.'    The  true  view,  however,  is  be- 

517],  or  other  illegal  sala    Howard  v.  A  Sunday  sale  cannot  be  ratified 

Harris  (1864),  8  Allen  (Mass.),  297.  in  Michigan ;  there  must  be  ail  the 

1 ''  It  is  well  settled  that  when  par-  elements  of  a  new  contract  without 

ties  enter  into  a  contract  on  Sunday,  any  dependence  upon  the  Sunday 

and  either  of  them  undertakes  to  en-  transaction.    Aspell  v.  Hosbein,  98 

force  it  by  action  or  to  recover  dam-  Mich.  117,  57  N.  W.  R.  27;  Tucker  v. 

ages  growing  out  of  the  illegal  trans-  Mowrey,  12  Mich.  878;   Winfield  t. 

action,  the  law  will  leave  the  parties  Dodge,  45  Mich.  355,  7  N.  W.  R  906, 

where  iti  finds  them  and  no  recovery  40  Am.  R  478;   Allen  v.  Duffie,  43 

will  be  allowed."   Gunderson  v.  Rich-  Mich.  1.  4  N.  W.  R  427,  38  Am.  R  139; 

ardson  (1881),  58  Iowa,  5a   See  Robe-  Arbuckle  v.  Reaume,  96  Mich.  243,  55 

son  V.  French,  13  Mete.  (Mass.)  24.  N.  W.  R  808;    Pillen  v.   Erickson 

Contra,  Adams  v.  Gay,  19  Vt  85a  (1900),  —  Mich.  — ,  7  Det  Leg.  N.  415l 

-  The  contract  cannot  be  ratified  in  A  valid  contract  cannot  be  rescinded 

Massachusetts  because  the  law  ere-  on  Sunday.    Benedict  v.  Bachelder, 

ates  an  infirmity  which  the  act  of  24  Mich.  425. 

the  parties  cannot  remove:   Day  v.  *The  leading  case  on  this  side  is 

McAllister,  15  Gray,  433;  and  for  the  the  English  case  of  Williams  ▼.  Paul 

same  reasons, substantially, in  Maine:  (1830),  6  Bingham,  653, 19  Eng.  C  L. 

Plaistedv.  Palmer,  63  Ma  576;  Tillock  295.    Here  a  bargain  was  made  on 

V.  Webb,  56  Me.  100;  Pope  v.  Linn,  50  Saturday  evening  for  the  sale  of  cat- 

Me.  83;  and  Connecticut:  Grant  v;  tie  subject  to  the  buyer's  ins|)ecrion 

McGrath,  56  Ck>nn.  333, 15  Atl.  R  370;  and  approval  next  morning.  On  Sun- 

and  New  Hampshire:  Boutelle   v.  day  the  cattle  were  inspected,  ap- 

Melendy,  19  N.  H.  196;  and  Missis-  proved  and  delivered,  on  a  term  of 

sippi:  Kountz  v.  Price,  40  Miss.  341;  credit  agreed  upon  the  evening  be> 

and  Minnesota:  Handy  v.  Publishing  fora    A  dispute  afterwards  arose  as 

Co.,  41  Minn.  188,  16  Am.  St  R  695,  to  the  identity  of  one  of  the  cattle 

4  L  R  A.  466,  42  N.  W.  R  872  [but  with  the  one  which  the  buyer  had 

see  Van  Hoven  v.  Irish  (1882),  10  Fed.  selected,  and  the  buyer  refused  to  pay 

R  13] ;  and  New  Jersey :  Gennert  v.  for  this  one  but  kept  it  in  his  posses- 

Wuestner,  53  N.  J.  £q.  302,  31  AtL  sion.   Being  afterwards  urged  to  pay, 

R  609.  he  said  he  would  pay  when  the  time 
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lieved  to  be  that  the  contract,  because  made  upon  Sunday,  is 
an  illegal  contract,  and  that  this  infirmity,  attaching  to  it  by 
act  of  the  law  and  not  by  act  of  the  parties,  must  thereafter 
adhere  to  it  notwithstanding  the  efforts  of  the  parties  to  re- 
was  npi  He  did  not  pay  for  this  ani-  no  ground  for  impeaohing  the  ver- 
mal  and  suit  was  brought  Bayley,  diet"  WiUiams  v.  Paul  was  doubted 
J.,  before  whom  the  cause  was  tried,  by  Parke,  R,  in  Simpson  v.  NichoUs 
thought  that  as  the  defendant  had  (1888),  3  Mees.  &  Wel&  240,  as  ex- 
kept  the  beastt  and  subsequently  plained  in  note,  5  id.  702.  It  has, 
promised  to  pay,  he  was  liable  for  its  however,  had  more  or  less  influence 
value  on  a  quantum  meruit,  though  upon  the  law  in  this  country,  as  the 
not  for  the  price  agreed  to  upon  Sun-  cases  now  to  be  cited  will  show.  It 
day.  Verdict  for  the  plaintiff.  Rule  is  cited  with  approval  in  Campbell  v. 
entered  to  set  aside  verdict  and  for  Young,  ,9  Bush  (Ky.),  240;  Sayles  v. 
nonsuit,  by  reason  of  the  statute.  Wellman,  10  R.L465;  Adams  v.  Gay, 
This  rule  was  discharged  by  the  court,  19  Vt  858 ;  Smith  v.  Case,  2  Oreg.  190 ; 
Park,  Gaselee  and  Bosanquet  JJ*>  the  Tucker  v.  West^  29  Ark.  880.  But,  on 
former  saying:  "  We  hold  the  defend-  the  other  hand,  it  was  doubted  or 
ant  liable  on  the  ground  taken  by  denied  in  Tuckerman  v.  Hinkley,  9 
the  learned  judge  at  the  trial,  al-  Allen  (Masa),  452  ;Kountz  v.  Dickson, 
though  we  regret  to  be  obliged  to  40  Miss.  841;  Boutelle  v.  Melendy,  19 
come  to  this  conclusion  because  it  N.  H.  196^ 

may  have  a  tendency  to  defeat  the  In  Yermont  it  is  said,  in  the  case 
statuta  But  here  it  appears  that  the  of  Flinn  v.  St  John  (1879X  51  Vt  884: 
defendant  not  only  retained  the  ani-  *"  It  is  well  settled  in  this  State  — 
mal,  but  made  a  new  promise  to  pay  whatever  may  be  the  decisions  in 
subsequently  to  the  Sunday,  and  his  other   States  —  that   the   illegality 
present  refusal  is  not  consistent  with  which  attaches  to  a  contract  exc- 
the  practice  of  a  very  sincere  Chris-  cuted  on  Sunday  is  not  an  illegality 
tian."    Gtaselee,  J.,  said:  *'I  am  of  which  enters  into  the  subject-matter 
opinion  that  this  contract  was  made  or  essence  of  the  contract  and  for 
on  Sunday,  but  what  passed  after-  that  reason  renders   it  void;   that 
wards  is  sufficient  to  sustain  the  ver-  such  contracts,  only  being  illegal  on 
diet    The  subsequent  promise  was  account  of  the  day  on  which  they 
sufficient  on  the  quantum  meruit,  or  are  made,  are  capable  of  ratification 
as  a  ratification  of  the  agreement  of  by  any  act  which  fairly  recognizes 
Saturday."    Bosanquet  J*f  said:   '^I  them  as  existing  contracts,  on  a  sub- 
am  of  the  same  opinion,  and  think  sequent  week-day,  like  a  promise  to 
the  ground  taken   by  the  learned  perform,  or  pay  the  amount  stipu- 
judge  at  the  trial  correct    The  orig-  lated  therein,  or  a  part  payment  of 
inal  contract  was  on  Simda3%  but  the  the  same,  or  a  refusal  to  return  prop- 
thing  sold  was  left  in  the  possession  erty  fraudulently  obtained  by  such 
of  the  defendant    Some  time  after-  contract,  or  an  offer  to  rescind  by 
wards  he  promised  to  pay;  and  the  the  other  party  and  a  demand  for 
jury  having  foimd  the  value,  there  is  the  return  of  the  property.    Lovejoy 
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move  it.  They  may  make  a  new  contract  on  a  secular  day,  if 
they  will,  of  the  same  import  a$  the  old  one,  but  in  order  that 
the  intentions  which  they  had  in  mind  at  the  time  of  making 
the  Sunday  contract  shall  subsequently  be  given  legal  eflfect, 
their  subsequent  acts  must  amount  in  legal  contemplation  to 
the  making  of  a  new  contract.* 

T.  Whipple,  18  Vt  879,  46  Am.  Doo.  .  In  MarjIand,seeHaackeY.  Knights 
157;  Adams  v.  Gay,  19  Vt  358;  Sar-  (1892),  76  Md.  429,  25  AtL  R  422. 
geant  v.  Butts,  21  Vt  99;  Sumner  ^  This  distinction  has  been  nowhere 
V.  Jones,  24  Vt  817.  These  cases  go  more  clearly  made  than  by  Hoar,  J., 
the  full  length  of  holding  that  any  in  Day  v.  McAllister,  15  Gray  (Mas&X 
act  done  by  the  parties  on  a  week-  488.  The  action  was  upon  a  promis- 
day  which  recognizes  it  as  a  contract  sory  note  given  upon  Sunday  for 
existing  between  them  is  a  ratifica-  goods  then  purchased,  but  which  the 
tion."  plaintiff  alleged  had  been  ratified  by 
So  also  in  Rhode  Island.  InSayles  the  maker  subsequently  by  his  re- 
V.  Wellman  (1878),  10  R.  L  465,  it  ap-  taining  the  property  and  dealing 
peared  that  S.  sold  and  delivered  to  with  it  as  his  own.  Said  the  court 
W.  on  Sunday  a  pair  of  horses  for  per  Hoar,  J.:  ''The  cqptract  upon 
$340.  On  the  following  Tuesday  W.  which  the  plaintiff  declares,  being 
paid  $200  and  gave  his  note  for  the  an  illegal  contract  expressly  prohib- 
balance,  on  which  the  suit  was  ited  by  statute,  will  not  support  an 
brought  Hddy  that  the  Sunday  con-  action.  Bayley  v.  Taber,  5  Mass.  286. 
tract  had  been  ratified,  and  also  that  4  Am.  Dec.  57;  Pattee  v.  Greely,  IS 
there  was  a  new  promise  for  which  Met  284;  Merriam  v.  Steams,  10  Cush. 
the  retention  of  the  property  was  a  257.  It  has  no  legal  force  or  obliga- 
sufficient  consideration.  tion.  No  repudiation  by  a  formal 
Iowa  aud  Arkansas. —  A  promts-  act  was  necessary  to  render  it  inop- 
sory  note  made  on  Sunday,  and  there-  erativa  It  had  no  partial  validity 
fore ''void,*' is  ratified  and  made  valid  such  as  would  make  it  capable  of 
by  a  partial  payment  made  on  a  sec-  subsequent  completion.  The  statute 
ular  day  (Russell  v.  Murdook,  79  Iowa,  which  prohibited  it  was  not  designed 
101,  44  N.  W.  R.  287),  or  by  a  subse-  merely  for  the  protection  of  the  de- 
quent  promise  to  pay.  Tucker  v.  fendant  giving  him  a  personal  priv- 
West,  29  Ark.  886.  ilege  which  he  might  waive;  but 
A  Sunday  contract  may  be  ratified  *  rested  upon  grounds  of  broad  public 
in  Indiana.  Kuhns  v.  Gates,  92  Ind.  policy.  The  defendant  could  not  rat^ 
66;  Williamson  v.  Brandenburg,  6  ify  the  illegal  contract  because  its 
Ind.  App.  97,  82  N.  E.  R.  102a  want  of  validity  did  not  depend  in 
So  in  Missouri:  Gwinn  v.  Simes  any  degree  upon  his  choiceL  The 
(1875),  61  Ma  885;  Wilson  v.  Milligan  law  annulled  it  and  there  was  no 
(1881),  75  Mo.  41;  and  Kentucky:  subject  of  ratification.  He  might 
Campbell  V.  Young  (1872),  9  Bush,  240.  make  a  new  one;  but  any  arrange- 
In  Wisconsi  n,  see  Williams  v.  Lane,  ment  or  agreement  between  the  par- 
87  Wis.  152,  ^  N.  W.  R  77.  ties  on  any  subsequent  day,  whether 
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§  1058. Consideration  required. — What  shall  be  the 

consideration  which  will  support  this  new  contract  is  likewise 
a.  question  in  respect  of  which  the  courts  differ.  The  so-called 
moral  consideration  to  pay  for  the  goods  received  upon  Sun- 
day has  been  deemed  sufficient  in  some  cases;  and  where  the 
title  has  not  passed  and  the  goods  may  be  recovered,  there 
could  be  no  doubt  that  permitting  the  buyer  to  retain  them 
would  be  a  sufficient  consideration  for  a  promise  to  pay  for 
them;*  but  where  the  title  has  passed,  or  where  the  seller  can- 
not compel  the  restoration  of  the  goods,  it  is  difficult  to  see  how 
anything  connected  with  the  Sunday  dealings  can  supply  the 
needful  consideration.' 

direct  and  express^  or  implied  from  be  a  new  promise  for  which  the 

their  dealings  with  each  other's  prop-  moral  obligation  to  pay  in  pursuance 

erty,  would  be  a  new  and  independ-  of  the  former  contract  is  a  sufficient 

ent  transaction.    It  is  not  quite  ao-  consideration.    Gwinn  y.  Simes,  61 

curate  to  speak  of  the  '  ratification '  Ma  835.    So,  in  Wisconsin,  though 

by  a  party  of  something  which  the  there  can  be  no  ratification  (Vinz  v. 

law  forbids,  and  which  is  made  void,  Beatty,  61  Wis.  645,  21  N.  W.  R.  787), 

not  from  any  want  of  his  full  con-  it  seems  that  the  deliveryof  the  goods 

sent,  but  in  spite  of  it    20  Amer.  under  the  Sunday  contract  is  a  suffi- 

Jurist,  255.  The  distinction  is  clearly  cient  consideration  for  a  subsequent 

regarded  in  WiUiamsv.  Paul,  6  Bing.  promise  to  pay  for  them.    Melchoir 

658,  and  in  the  decision  of  the  recent  v.  McCarty,  81  Wi&  252, 11  AtL  R  605; 

case  of  Stebbins  v.  Peck,  8  Gray.  55a  Williams  y.  Lane,  87  Wis.  152,  58  N. 

In  the  latter  case  the  word  <  ratifica-  W.  R  77;  Hopkins  v.  Stefan,  77  Wis. 

tion  *  is  used,  it  is  true,  but  it  is  in  45,  45  N.  W.  R  67& 

connection  with  the  word '  adoption,'  If  goods  are  sold  and  delivered  to 

and  was  not  intended,  as  the  context  A  and  B  on  Simday,  the  sale  being 

shows,  to  give  any  countenance  to  induced  by  the  false  representations 

the  idea  that  the  contract  could  be  of  A  made  on  a  previous  day,  and 

made  valid  ab  initio  by  any  subse-  subsequently,  on  a  week  day,  the 

quent  agreement  between  the  par^  seller  demands  the  price  of  A  and  he 

ties.    This  action  is  upon  the  note;  promises  to  pay  it,  this  amounts  to 

the  original  illegal  contract,  and  it  a  sale  to  A  and  he  is  liable  for  the 

cannot  be  maintained."  price.    Winchell  v.  Carey  (1874),  115 

1  Mere  retention  of  the  property  Mass.  560, 15  Am.  R  151. 

bought  on  Sunday  is  not  a  ratifica-  '  See  the  criticism  of  Baron  Parke 

tion:  there  must  be  an  express  prom-  upon  Williams  v.  Paul,  in  Simpson  v. 

iae,    Dodson  v.  Harris  (1846),  10  AIbl  Nicholls,  8  Mees.  &  Wels.  244^  as  cor- 

566.    There  can  be  no  ratification  of  rected  in  5  id.  702. 
the  Sunday  contract;  but  there  may 
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§  1059. Conflict  of  laws. —  Where,  by  the  statute  of  the 

State,  the  whole  transaction  is  void  because  made  on  Sunday, 
no  recovery  can  be  had,  it  is  held,  upon  the  notes  given  for  the 
price,  when  the  action  is  brought  in  that  State,  although  the 
payee  resides,  and  the  notes  are  made  payable,  in  another  State 
where  no  such  statute  is  shown  to  exist.* 

But,  in  accordance  with  the  general  rule,'  if  the  contract 
were  made  in  a  State  which  had  no  statute  or  in  which  no 
statute  was  shown  to  exist,  it  will  be  enforced  in  another  State 
although  in  that  State  no  such  contract  could  lawfully  be 
made.* 

1  Arbuckle   t.  Reaume  (1898),  96    contains  an  exhaustive  discossion); 
Mich.  248,  66  N.  W.  R.  80a  McKee  v.  Jones  (1S89),  67  Miss.  405* 

2  See  arkte,  g§  1027-1029, 104a  7  a  R  848;  Brown  v.  Browning  (1886), 
<  O'Rourke  v.  O'Ronrke  (1880),  48    16  R.  L  422,  7  AtL  R.  403,  2  Aol  St  R. 

Mich.  58,  4  N.  W.  R.  581;  Swann  ▼.    90a 
Swann  (1884),  21  Fed.  R.  299  (which 
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CHAPTER  L 

OF  PERFORMANCE  IN  GENERAL. 


§ 


g  f060.  In  general 

L  When  Performance  is  Dub. 

1061.  How  this  question  deter- 
mined. 

1002, 106a  When  contract  silent, 
circumstances  must  deter- 
mina 

1064^1065.  Distinguishing  between 
condition  precedent  and 
mere  agreement. 

1066b  Bj  whom  determined. 

1067, 106&  Rules  for  determining. 

n.  What  Will  Excuse  Perform- 
ance. 

1069.  In  general 

1.  Waiver  of  Performance, 

1070.  Party  entitled  may  waive  per- 

formanca 

1071.  Elements  of  a  waiver. 

1073.  Mere  silence  not  a  waiver. 

1073, Mere  leniency  no  waiver. 

1074 Friendly  attempts  at  ad-    4 

justment  no  waiver. 

1075, 1076.  Acceptance  of  part  per- 
formance as  waiver. 

1077.  Statement  of  some  objections 
as  a  waiver  of  others. 

1078,1079.  Voluntary  and  uncon- 
ditional acceptance  of  defi- 
cient performance  a  waiver. 

•  1080. Where  performance  due 

is  in  instalment& 
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2.  That  tha  Other  Party  is  in  Default 


1081  Default  of  one  party  as  ex- 
cuse for  non-performance 
by  the  other. 

1062. Buyers  failing  to  come 

or  send  for  the  goods. 

1088.  Part  performance  only 

of  entire  contract 

1084-1086w  Contemporaneous 

acts  —  Default  in  payment. 

8.  Renunciation  of  Contract 

1087.  Renunciation  of  contract  by 
one  party  will  excuse  per^ 
formance  by  the  other. 

1088,1089.  Rights  of  one  party 
when  the  other  renounces. 

1090.  Retraction  of  renuncia- 
tion. 

1091, 1092.  Stopping  performance 
of  executory  contract. 

That  the  Buyer  has  Become  InsolV" 
ent 

1098-1095.  When  buyer  on  credit 
becomes  insolvent,  seller 
may  decline  to  perfornL 

That  the  Other  Party  is  Unable  to 
Perform, 

1096.  Buyer  may  repudiate  where 
seller  unable  toconvey  title. 
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&  That  the  Other  Party  has  Disabled 
Himself  to  Peiform. 

§  1097.  Effect  of  disabling  one's  self 
to  perform. 

7.  Impoi^ibility  of  Performance, 

1098.  In  general. 

1099.  Legal  impossibility  excuses. 
1 100-1  lOa  Physical    impossibility 

excuses. 
1103, 1104.  Mere  inability  of  party 

does  not  excuse. 
1105.  Unexpect-ed  expense  does  not 

excuse. 


8.  Prevention  of  Performance, 

§  1106^  Prevention    by    one    party 
equivalent  to  performance 
by  the  'other. 
1107.  After  part  performanoa 

m  What  CJonstitutes  Perform- 
ance. 

1108L  In  general 

L  Performance  by  the  Seller. 

1109.  Of  performance  by  the  seller 

in  general 

2w  Perfoj'mance  by  the  Buyer, 

1110.  Of  peirf ormance  by  the  buyer 

in  general 


§  1060,  In  general. —  If  the  contract  of  sale  is  not  for  any 
cause  avoided  it  must  be  performed  by  both  parties.  It  re- 
mains next  to  consider  this  subject  of  performance,  and  for  the 
present  purpose  it  may,  perhaps,  be  profitably  considered  under 
three  heads:  I.  When  performance  is  due.  II.  "What  will  ex- 
cuse performance;  and  III.  What  constitutes  performance. 


When  Pebformanob  is  Du^. 

§1061.  How  this  question  is  determined. —  The  question 
when  performance  of  the  contract  by  either  party  is  due,  is  one 
which  presents  a  variety  of  aspects.  It  may  be  that  the  con- 
tract is  so  explicit  upon  the  subject  as  to  leave  no  room  for 
doubt,  and  where  the  parties  make  their  meaning  clear  they 
may  make  any  lawful  arrangement  which  pleases  them.  Thus, 
for  example,  though  payment  is  usually  to  be  contemporaneous 
with  or  subsequent  to  the  delivery  of  the  goods,  the  parties  may 
stipulate  for  payment  in  advance. 

§  1063.  Wlien  contract  silent^  circumstances  must  deter- 
mine.—  Where,  however,  the  contract  is  silent,  then  the  ques- 
tion must  be  determined  by  the  evident  intention  of  the  parties 
as  it  can  be  gathered  from  their  acts  and  the  surrounding  cir- 
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cumstanoes.  Many  illustrations  have  already  been  seen  in 
various  connections.  Thus,  where  the  contract  is  silent,  it  has 
been  seen  that  payment  and  delivery  are  to  be  deemed  con- 
current acts,  and  neither  party  is  bound  to  do  his  part,  unless 
the  other  is  contemporaneously  ready  to  perform  on  his  side. 
But  the  cases  are  perhaps  more  numerous  wherein  the  seller  is 
to  take  the  initiative.  Thus,  where  the  seller  is  to  do. some- 
thing to  or  with  the  goods  before  delivery  or  before  the  title 
passes,  there  can  ordinarily  be  no  occasion  for  the  buyer  to  do 
anything  until  the  seller  has  performed. 

§  1063. .  So  where  the  contract  is  executory,  and  the 

seller  is  to  appropriate  goods  to  it,  or  is  to  send  the  goods  by 
carrier,  and  the  like,  the  same  result  would  ensue.  So  where 
the  seller  is  to  manufacture  the  goods,  the  production  of  them, 
and  notice  of  that  fact  to  the  buyer,  must  usually  precede  any 
duty  of  action  on  the  part  of  the  latter.  And  so,  where  goods 
are  to  be  supplied  of  a  certain  kind,  at  a  certain  place  or  time 
in  a  given  amount,  all  these  things  are  conditions  precedent 
to  the  buyer's  liability.  Other  illustrations  will  readily  sug- 
gest themselves. 

§  1064.  Vistingaishing  between  condition  precedent  and 
mere  agreement. —  The  difBcalty  constantly  presenting  itself 
is  to  distinguish  between  those  undertakings  which  the  parties 
have  intended  to  make  conditions  precedent,  and  those  inde- 
pendent stipulations  whose  non-performance  will  simply  give 
rise  to  an  action  for  damages.  If  the  given  undertaking  is  a 
condition  precedent,  the  party  who  is  to  perform  it  must  do  so 
before  he  can  call  upon  the  other  to  perform,  and  his  non-per- 
formance will  justify  the  latter  in  repudiating  the  whole  con- 
tract. If,  on  the  other  hand,  it  is  an  independent  stipulation 
or  a  mere  warranty,  its  performance  is  not  necessarily  a  con- 
dition precedent,  and  its  non-performance  gives  rise  to  an  ac- 
tion for  damages  merely  without  terminating  the  entire  con- 
tract. 
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§  1065.  .  The  parties  may  by  clear  declaration  make 

that  a  condition  precedent  which  the  law  would  not  otherwise 
so  regard;  or  they  may  treat  that  as  subsidiary  which  the  law 
would  otherwise  regard  as  of  primary  importance.  As  stated 
by  Blackburn,  J.,  "Parties  may  think  some  matter, apparently 
of  very  little  importance,  essential;  and  if  they  sufficiently  ex- 
press an  intention  to  make  the  literal  fulfillment  of  such  a  thing 
a  condition  precedent,  it  will  be  one;  or  they  may  think  that 
the  performance  of  some  matter,  apparently  of  essential  im- 
portance 2i\i&  prima  facie  a  condition  precedent,  is  not  really 
vital,  and  may  be  compensated  for  in  damages,  and  if  they 
sufficiently  express  such  an  intention,  it  will  not  be  a  condition 
precedent."^ 

§1066.  By  whom  determined. —  Where  the  contract  is  in 
writing  or  the  facts  are  not  disputed,  the  question  whether  a 
given  stipulation  was  a  condition  precedent  is  usually  for  the 
court ;  but  in  other  cases  the  intention  of  the  parties,  under  the 
facts  and  circumstances  of  the  cases,  is  a  question  for  the  jury. 

§  1067.  Rules  for  determining. —  Numerous  attempts  have 
been  made  to  frame  rules  to  aid  in  determining  the  intention 
of  the  parties.    Mr.  Benjamin^  has  stated  them  thus: 

"  1.  Where  a  day  is  appointed  for  doing  any  act,  and  the  day 
is  to  happen  or  Tnay  happen  before  the  promise  by  the  other 
party  is  to  be  performed,  the  latter  may  bring  action  before 
performance,  which  is  not  a  condition  precedent:  aliter^  if  the 
day  fixed  is  to  happen  after  the  performance,  for  then  the  per- 
formance is  deemed  to  be  a  condition  precedent. 

"  2.  When  a  covenant  or  promise  goes  only  to  part  of  the 
consideration,  and  a  breach  of  it  may  be  paid  for  in  damages, 
it  is  an  independent  covenant,  not  a  condition. 

"  3.  Where  the  mutual  promises  go  to  the  whole  consideration 
on  both  sides,  they  are  mutual  conditions  precedent,  formerly 
called  *  dependent  conditions.' 

"  4.  Where  each  party  is  to  do  an  act  at  the  same  time  as  the 


I  Iq  Bettini  v.  Gye  (1876),  1  Q.  B.  Div.  18a 
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other  —  as  where  goods  in  a  sale  for  cash  are  to  be  delivered  by 
the  vendor,  and  the  price  to  be  paid  by  the  bnyer, — these  are 
concurrent  conditions,  and  neither  party  can  maintain  an  ac- 
tion for  breach  of  contract  without  averring  that  he  performed 
or  offered  to  perform  what  he  himself  was  bbund  to  do. 

"  5.  Where  from  a  consideration  of  the  whole  instrument  it 
is  clear  that  the  one  party  relied  upon  his  remedy,  and  not  upon 
the  performance  of  the  condition  by  the  other,  such  perform- 
ance is  not  a  condition  precedent.  But  if  the  intention  was  to 
rely  on  the  performance  of  the  promise,  and  not  on  the  remedy, 
the  performance  is  a  condition  precedent." 

§  1068.  .  Eules  of  thig  sort,  however,  prove  often  of  little 

value,  and  it  is  always  to  be  remembered  that  they  are  designed 
to  be  mere  aids  in  discovering  Intention  and  not  fixed  rules  to 
control  it.  The  rule  must,  therefore,  always  give  way  to  clear 
evidence  of  a  contrary  intention ;  and,  after  aU  that  can  be  said, 
the  final  test  is,  What  did  these  parties  mtend  in  this  case  ? 

IL 

What  Will  Excuse  Performance. 

§  1069.  In  general. —  The  excuses  for  performance  which 
may  arise  are,  of  course,  exceedingly  numerous;  but  those 
most  likely  to  occur  may  in  general  be  grouped  under  the  fol- 
lowing heads: 

1.  That  performance  has  been  waived. 

2.  That  the  other  party  is  in  default. 

3.  That  the  other  party  has  renounced  the  contract. 

4.  That  the  buyer  has  become  insolvent. 

5.  That  the  other  party  is  unable  to  perform. 

6.  That  the  other  party  has  disabled  himself  to  perform. 

7.  That  performance  has  become  impossible. 

8.  That  the  other  party  has  prevented  performance. 

1.  Waiver  of  Performance. 

§  1070.  Party  entitled  may  waive  performance. —  The  con- 
tract of  sale  being  composed  of  mutual  obligations  inuring  to 
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the  benefit  of  the  respective  parties,  the  parties  may  at  any 
time  by  mutual  agreement  waive  or  surrender  part  or  all  of 
their  respective  rights. 

One  party  alone,  to  whom  the  performance  of  some  obliga- 
tion is  owing  by  the  other,  may  also  waive  or  surrender  the 
performance  of  that  obligation  either  entirely,  or  in  respect  of 
the  time,  place,  manner  or  extent  of  its  fulfillment. 

When  both  parties  mutually  waive  their  rights,  the  surren- 
der by  one  will  furnish  a  sufficient  consideration  for  the  sur- 
render by  the  other.*  But  where  one  party  alone  is  to  waive 
his  right,  there  must  either  be  some  new  consideration  for  it, 
or  some  circumstance  working  an  estoppel  against  him.* 

§  1071.  Elements  of  waiver. —  A  waiver  is  the  voluntary 
and  intentional  relinquishment  of  a  known  right.  It  ^'  implies 
an  election  by  the  party  to  dispense  with  something  of  value, 
or  to  forego  some  advantage  which  he  might  at  his  option 
have  demanded  or  insisted  upon."  *  To  constitute  a  waiver, 
therefore,  the  acts  relied  upon  must  have  been  intentionally 
done  with  knowledge  of  the  facts,  and  the  party  acting  must 
have  been  in  such  a  situation  of  freedom  to  choose  that  his 
relinquishment  can  fairly  be  said  to  have  been  voluntary. 
What  one  does  in  a  dilemma,  forced  upon  him  by  the  default 
of  the  other,  cannot  be  counted  upon  as  a  waiver.* 


§  1072. 


Mere  silence  not  a  waiver. —  The  mere  fact 


that  one  to  whom  performance  is  due  keeps  silent  respecting 
the  breach  does  not  necessarily  constitute  a  waiver  of  it.  There 
may  be  nothing  to  say,  and  "  mere  silence  does  not  amount  to  a 
waiver  of  the  performance  of  a  condition  unless,  indeed,  in  cases 
where  such  silence  is  inconsistent  with  any  other  explanation."* 

1  Bryant  v.  Thesing  (1895),  46  Neb.  ^Industrial  Works  v.  Mitchell (1897), 
244,  64  N.  W.  R.  967.  114  Mich.  29,  72  N.  W.  R.  25;  Ram- 

2  See  Ripley  v.  JEtna  Ins.  Ckx  (1864),  sey  v.  TuUy,  12  HL  App.  463;  North- 
80  N.  Y.  136>  164,  86  Am.  Dec.  363;  western  CJordage  Ca  v.  Rice  (1896\ 
Belknap  v.  Bender  (1878),  75  N.  Y.  6  N.  Dak.  432,  67  N.  W.  R.  298,  57  Am. 
446,  453,  31  Am.  R  476.  St  R  56a 

»  Warren  v.  Crane  (1883),  50  Mich.  »Per  Dillon,  J.,  in  Burlington,  et<i 
800, 15  N.  W.  R.  465.  R.  Ca  v.  Boestler  (1864),  15  Iowa.  555 
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§  1073. Mere  leniency  no  wai?er. —  So  mere  leniency 

on  the  part  of  him  to  whom  the  act  is  due  —  mere  voluntary 
indulgence  in  not  insisting  at  once  upon  performance  —  does 
not  constitute  a  waiver.  ^^  It  cannot  be  justly  construed  as  a 
permanent  waiver  [of  the  default],  or  as  implying  any  agree- 
ment to  waive  it,  or  to  continue  the  same  indulgence  for  the 
time  to  come."  ^ 

§  1074. Friendly  attempts  at- adjustment  no  waiver. 

Again,  the  mere  fact  that  the  party  entitled  has  attempted  by 
offers  or  proposals,  not  accepted,  to  adjust  the  matter,  or  make 
new  arrangements,  or  vary  the  terms,  does  not  constitute  a 
waiver  of  the  default  or  rob  him  of  any  of  the  rights  which 
have  accrued  to  him  thereby  under  the  contract.* 

§  1075.  Acceptance  of  part  performance  as  waiTer. — '^  Al- 
though conditions  precedent  must  be  performed,  and  a  partial 
performance  is  not  sufficient,"  it  is  said,*  "yet  when  a  con- 

foiting  Gray  v.  Blanchard,  8  Pick,  invoked.    Carbon  Block  Coal  Ca,T. 

(Mass.)  283;    Jackson  v.  Crysler,  1  Murphy,    101    Ind.    115,   and   cases 

John&  Caa  (N.  Y.)  125;  Lawrence  v.  cited." 

Glfford,  17  Pick.  (Mass.)  366].    See  «Riendeau  ▼.   Bullock  (1895),  147 

also  Titus  V.  Glens  Falls  Ins.  Cikx  (1880),  N.  Y.  269,  41  N.  E.  R  561.    Here 

81  N.  Y.  419.  plaintiff  contracted  to  sell  to  defend- 

1  Wilkinson  t.  Blount  Mfg.  Ca  ant  all  his  ice  then  stored  on  a  canal, 
(1897),  169  Mass.  374.  47  N.  E.  R.  1020  to  be  delivered  on  canal  boats  during 
[citing  Thompson  y.  Knickerbocker  June  and  July.  For  an  advance  of 
Ins.Ca,  10417.  S.  252, 259;  Bleeckerv.  twenty-five  cents  per  ton  the  time 
Smith,  18  Wend.  530,  584;  Williams  was  extended  through  August  Con- 
V.  Dakin,  22  Wend.  201,  209;  Hunter  siderable  ice  remained  at  the  end  of 
T.  Daniel,  4  Hare,  420;  Muston  v.  August,  and  plaintiff  wix)te  def end- 
Glad  win,  6  Q.  R  953;  Flower  v.  Peck,  ant  proposing  to  charge  only  twenty- 
1  B.  &  A.  428 J.  five  cents  extra  for  ice  taken  after 

In  Royal  v.  Aultman-Taylor  Co.  September  10th.  Defendant  refused 
(1889),  116  Ind.  424, 19  N.  £.  R.  202,  2  this,  and  told  plaintiff  to  sell  else- 
Lb  R.  A.  526,  it  is  said:  **  While  a  con-  where.  Heldj  that  the  offer  was  no 
dition  may  be  waived  by  a  party  waiver  of  the  terms  of  the  contract, 
who  has  the  right  to  avail  himself  '  Wiley  v.  Athol  (1890),  150  Mass. 
of  it,  mere  indulgence  or  silent  ac-  426,  23  N.  R  R.  311  [citing  White  v. 
quiescence  in  the  failure  to  perform  Beeton,  7  H.  £:  N.  42;  Behn  v.  Bur- 
ls never  construed  into  a  waiver  un-  ness,  3  R  &  S.  751;  Jonassohn  v. 
less  some  element  of  estoppel  can  be  Young,  4  K  &  S.  296;  Pust  v.  Dowie, 
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tract  has  been  performed  in  a  substantial  part,  and  the  other 
party  has  voluntarily  accepted  and  received  the  benefit  of  the 
part  performance,  knowing  that  the  contract  was  not  being 
fully  performed,  the  latter  may  thereby  be  precluded  from  re- 
lying upon  the  performance  of  the  residue  as  a  condition  pre- 
cedent to  his  liability  to  pay  for  what  he  has  received,  and 
may  be  compelled  to  rely  upon  his  claim  for  damages  in  respect 
of  the  defective  performance." 

§  1076.  .  So,  where  the  question  was  as  to  the  liability 

of  the  buyers  to  pay  for  a  portion  of  a  quantity  of  glajss  con- 
tracted for,  where  the  residue  was  not  delivered,  the  court  said : 
"While  the  defendants  were  not  bound  to  accept  a  delivery  of 
a  portion  of  the  boxes  of  glass,  and  had  a  right  to  reject  or  re- 
tain the  same  as  they  saw  fit,  yet  if  they  elected  to  receive  the 
part  delivered,  appropriated  the  same  to  their  own  use,  and  by 
their  acts  evinced  that  they  waived  this  condition,  they  became 
liable  to  pay  for  what  was  actually  delivered.  This  rule  is  es- 
tablished in  numerous  reported  cases,  and  the  question  of  waiver 
is  frequently  one  of  fact  to  be  determined  by  the  circumstances 
and  the  evidence."  ^ 


§  1077.  Statement  ofsome  objections  as  a  waiver  of  others. 

While  a  party  is  not  ordinarily  obliged  to  insist  upon  all  the 
defenses  which  he  has,  or  to  specify  all  the  particulars  in  re- 
spect to  which  he  claims  default,*  still,  when  a  formal  category 
of  objections  is  presented,  it  is  to  be  expected  that  those  will 
be  mentioned  upon  which  the  party  insists.  "The  principle  is 
plain,  and  needs  no  argument  in  support  of  it,  that  if  a  partic- 
ular objection  is  taken  to  the  performance  and  the  party  is 
silent  as  to  all  others,  they  are  deemed  to  be  waived.    This 

5  B.  &  S.  20;  Carter  t.  Scargill,  L.  R.  held  that  the  fact  that  the  bnyer  re- 

10  Q.  R  564;  Mill  Dam  Foundery  v.  fused  the  goods,  when  tendered,  on 

Hovey,  21  Pick^(Mass.)  417,  448].  the  ground  that  the  contract  had 

1  Avery  v.  Willson  (1880),  81  N.  Y.  been  canceled,  did  not  preclude  him 

841,  37  Am.  R  503.  from  defending  on  the  ground  that 

3  Thus,  in  Bryant  v.  Thesing  (1895),  the  goods  tendered  did  not  conform 

46  Neb.  244^  64  N.  W.  R.  967,  it  was  to  the  description  'in  the  contract 
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waiver  of  all  other  objections  is  not  only  justly  inferable  gen- 
erally, bnt  is  especially  so  when  the  deliberateness  with  which 
the  objections  are  stated  leaves  it  to  be  implied  that  there  has 
been  a  consideration  of  the  matter^  and  a  result  reached  upon 
particular  grounds."  ^ 

§  1078.  Yoluntary  and  unconditional  acceptance  of  defi- 
cient performance  a  walrer. —  On  the  other  hand,  where  a 
party  with  full  knowledge  of  the  facts  voluntarily  accepts  and 
acquiesces  in  a  deficient  performance  —  whether  the  defect  be 
that  the  goods  are  not  of  the  kind  agreed  upon,  or  are  not  de- 
livered at  the  time  or  place,  or  in  the  manner,  amount  or  con- 
dition specified  —  under  circumstances  indicating  to  the  party 
in  default  that  no  further  performance  will  be  demanded,  a 
waiver  of  the  defect  may  be  inferred.* 

1  Littlejohn  v.  Shaw  (1899X  159  N.  conduct  constitutes  a  waiver  of  full 
Y.  188,  63  N.  R  R  810.    See  also  performance  of  the  contract 
Smith  V.  Pettee  (1887),  70  N.  Y.  18, 17.  In  Overman  Savings  Inst  v.  De  La 

2  Thus,  where  one  who  has  con-  Vergne  Ca  (1895),  36  U.  S.  App.  184, 
traoted  for  a  new  machine  voluntary  17  C.  G.  A.  84^  70  Fed.  R  146,  a  cor- 
accepts  one  which  he  knows  has  poration  executed  a  bill  of  sale  of  all 
been  used,  he  waives  objection  to  it  its  property  to  the  defendant  the 
on  that  ground.  Auitman-Tajlor  De  La  Vergne  dk).,  in  consideration 
Mach.  dkx  v.  Ridenour  (1896),  96  Iowa,  for  which  the  latter  agreed  to  issue 
638,  65  N.  W.  R  980.  Many  other  $100,000  of  capital  stock  in  the  de- 
similar  cases  are  cited  in  the  chap*  fendant  company  to  the  «tockhold- 
ter  on  Acceptance,  po6t,  §  186a  ers  of  the  vendor  corporation.    Ber 

InBrady  v.Cassidy (1805),  145  N.Y.  sides  its  property,  the  stock  of  the 
171,  89  N.  R  R  814,  it  appeared  that  vendor  was  to  be  assigned  to  the 
a  contract  of  sale  was  made  of  "  the  defendant  The  property  was  all 
entire  manufactured  stock,  in  good  turned  over,  but  one-fourth  of  the 
condition,  now  on  hand  at  foundry  stock  certificates  were  assigned  by 
and  store-room.  As  a  fact  part  of  the  executors  of  a  deceased  owner 
the  stock  had  been  inreviously  sold  without  authority,  and  could  not 
to  other&  At  the  time  of  the  sale  be  conveyed,  but  there  was  nothing 
the  purchasers  took  only  that  part  to  show  that  they  were  of  any  value, 
of  the  stock  not  sold  to  others,  ac-  Hdd  that  as  the  defendant  had 
quiesced  in  the  disposal  of  the  re-  obtained  and  continued  to  hold  all 
mainder  t6  such  others,  and  assisted  the  substantial  benefits  of  the  con- 
in  its  delivery  to  them.  Held,  that  tract,  he  could  not  refuse  to  issue 
oral  evidence  of  this  conduct  of  the  the  $100,000  of  stock  on  the  ground 
purchaser  isadmissible,and  that  such  of  failure  to  obtain  all  the  stock  cer- 
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§  1079. 


The  diflBculty  is  in  determining  whether  the 


acceptance  is  thus  voluntary  and  unconditional.  The  party 
may  have  been  put  in  such  a  ^situation  that  there  is  nothing 
left  to  do  but  to  accept  the  performance  tendered  and  thus 
make  the  best  of  a  bad  matter;  and  where  this  is  the  case  his 
acceptance  is  not  necessarily  to  be  deemed  a  waiver.* 

tificates  of  the  vendor  corporatioxi,  delay,  would  be  a  perversion  of  lan- 
nor  OQ  the  ground  that  the  instru-  guaga  They  did  the  best  they  could 
ments  were  not  delivered  in  time,  in  the  situation  in  which  they  found 
since  this  objection  was  not  made  themselves  placed." 
imtil  four  months  after  their  deliv-  In  Northwestern  Cordage  Ca  v. 
ery.  The  delay  was  a  waiver.  Rice  (1896),  5  N.  Dak.  432,  67  N.  W.  R 
iThis  is  well  stated  in  Ramsey  v.  298,  57  Am  St  R.  563,  it  is  said:  ""It 
Tully  (1883),  12  III  App.  403,  471,  as  often  happens  that  the  purchaser  is 
follows:  ''The  question  of  waiver  is  so  situated  that  it  is  necessary  for 
largely  one  of  intention,  each  case  him  to  accept  the  article  in  its  de- 
depending  upon  its  own  special  facts,  f  ective  condition.  It  would  indeed 
A  voluntary  acceptance,  without  ob-  be  singular  that  one  who  had  placed 
jection,  of  a  purchased  article,  where  him  in  this  position  should  be  al- 
there  are  no  compulsory  circum-  lowed  to  escape  liability  on  his  con- 
stances  necessitating  such  accept-  tract  of  warranty." 
ance,  and  no  special  damages  to  be  To  like  effect:  Hansen  v.  Kirtly 
occasioned  thereby,  may  properly  be  (1861),  11  Iowa,  565;  CJox  v.  Long 
regarded  as  evincing  an  intention  to  (1873),  69  N.  C.  7;  Cincinnati  v.  Game- 
waive  the  time  speciHed  for  delivery,  ron  (1878),  33  Ohio  St  336;  Ketch um 
But  where  the  circumstances  are  v.  Wells  (1865),  19  Wis.  26;  Flannery 
such  as  to  show  that  the  acceptance  v.  Rohrmayer  (1879),  46  Ck>nn.  558,  33 
can,  in  no  just  sense,  be  regarded  as  Am.  R  36:  Ruff  v.  Rinaldo  (1873),  55 
voluntary,  but  rather  as  compulsory,  N.  Y.  664;  Haven  v.  Wakefield  (I8661, 
the  presumption  of  an  intention  to  39  IlL  509;  Waterman  v.  Clark  (1875 1, 
waive  does  not  arise.  Appellants  76  IlL  428;  Tobey  v.  Price  (1874),  75 
were  engaged  in  the  construction  of  111.  645. 

a  public  work,  for  the  completion  of  In   Industrial  Works  v.  Mitchell 

which  they  had  given  bonds.    The  (1897),  114  Mich.  29,  72  N.  W.  R  25, 

work  was  but  half  finished,  and  they  the  plaintiffs  agreed  to  furnish  and 

could  obtain  brick  of  the  requisite  deliver  certain  dredge  machinery  by 

quality  nowhere  but  from  appellees.  March  1, 1891.    It  was  not  delivered 

They  notified  them  of  their  necessi-  until  March  31st,  and  was  so  badly 

ties  and  requested  them  to  comply  constructed  that  it  required  fifty-six 

with  their  contract.    To  say  that  an  days  more  to  get  it  in  working  order, 

acceptance,  after  the  time  for  deliv-  On  March  4th  a  cash  payment  of 

ery  had  passed,  under  such  circum-  $2,000  was  made,  and  on  Apnl  25th. 

stances,  was  voluntary  in  such  sense  almost  thii*ty  days  before  the  ma- 

as  to  evince  an  intention  to  waive  chinery  was  ready  for  work,  at  t^e 

their  right  to  claim  damages  for  the  demand  of  the  seller  the  defendant 
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Whether  he  did  voluntarily  accept,  or  whether  his  acceptance 
was  subject  to  a  reserved  right  to  recover  damages  for  the  de- 
fault, is  usually  a  question  of  fact,  under  all  the  circumstances 
of  the  case,  and  is  to  be  determined  by  the  jury.* 

§  1080.  Where  performance  due  in  instalments. — 

"Where  performance — for  example,  payment  —  is  due  in  instal- 
ments, and  default  has  been  made  in  one  instalment  so  that  a 
right  of  forfeiture  has  accrued  to  the  other  party,  and  the  lat- 
ter then  accepts  performance  of  the  instalment  in  arrears,  this, 
as  has  been  seen  in  an  earlier  chapter,^  will  be  deemed  to  be 
a  waiver  of  that  default,  unless  he  then  gave  notice  that  he 
did  not  thereby  intend  to  waive  his  right  to  terminate  the  con- 
tract.' 

2.  That  the  Other  Party  is  in  Default 

§  1081.  Default  of  one  party  as  excuse  for  non-perform- 
ance by  the  other. —  One  party  to  the  contract  may  often  be 
excused  performance  by  reason  of  the  fact  that  the  other  is  in 
default.  If  what  the  other  is  to  do  is  a  condition  precedent, — 
if,  for  example,  the  seller  is  not  to  make  the  goods  until  the 
buyer  sends  directions,*  or  is  not  to  deliver  them  until  the 
buyer  sends  a  vessel  to  receive  them,  or  gives  the  necessary 
shipping  instructions,  or  prepays  the  freight,  and  the  like, —  the 
seller  cannot  be  in  default  for  not  delivering  so  long  as  the 
buyer  neglects  to  do  that  which  must  be  done  before  the  seller's 
act  is  due.^ 

executed  a  note  under  the  contract.  (Mass.),  234;  Miller  t.  Prescott,  163 

Held,  that  his  cash  payment  and  ex-  Mass.  12, 39  N.  K  B.  409;  Hammacher 

ecution  of  the  note  were  not  waivers  t.  Wilson,  26   Fed.    Rep.  239,  241; 

of  defendant's  right  to  sue  for  dam-  Piatt  v.  Fire  Extinguisher  Mfg.  Ca, 

ages  for  delay.  69  Fed.  Rep.  897J. 

1  Northwestern  Cordage  Ca  v.  Rice,  *  See  Ault  v.  Dustin  (1898),  100  Tenn. 
«upra,  and  oases  cited.  366,  45  Q,  W.  R.  981;  Hinckley  v. 

2  See  ante,  §  909.  Pittsburgh  Steel  Co.  (1887),  121  U.  8. 
s  Wilkinson   v.  Blount    Mfg.    Ca    264,  7  Sup.  Ct  R.  875;  Mechem'sCas. 

(1897),  169  Mass.  374,  47  N.  K  R.  1020    on  Damages,  272. 
[citing  Tuttle  v.  Bean.  13  Meta  (Mass.)       ^  See  Sedgwick  v.  Cottenham  (1880), 
275;  Collins  v.  Canty,  6  Cush.  (Mas&)    54  Iowa,  512*;  Hening  v.  Powell  (1863), 
415;  KimbaU  y.  Rowland,  6   Gray    33  Ma  468;  Hartje  v.  Collins  (1863)» 
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§  1082. Buyer's  failure  to  come  or  send  for  the  goods. 

For  this  reason  it  has  been  held  that  where  there  has  been  a 
contract  for  the  sale  of  unascertained  goods  which  are  to  be 
separated  and  identified  when  the  buyer  comes  or  sends  for 
them,  his  failure  to  so  come  or  send  at  the  time  agreed  upon 
justifies  the  seller  in  deeming  the  contract  to  be  abandoned 
by  the  buyer,  and  the  seller,  therefore,  may  make  other  dispo- 
sition of  the  goods.^ 


§1083. 


Part  performance  only  of  entire  contract.— 


So,  also,  where  the  contract  is  entire  and  the  party  who  is  to 
do  the  first  act  —  as,  in  the  case  of  the  seller,  to  apply  the 
goods  —  has  made  default  in  his  performance  in  full, —  as  where 
the  seller  has  supplied  part  but  not  all  of  the  goods  contracteii 
for, —  the  other  is  not  obliged  to  treat  the  contract  as  obliga- 
tory upon  himself.  He  may,  as  will  be  hereafter  seen,'  waive 
the  full  performance  and  become  liable  to  pay  for  the  part  re- 
ceived; but  he  is  not  obliged  to  do  so:  he  may  treat  the  fail- 
ure of  the  other  to  deliver  all  as  agreed  as  a  ground  for  a  re- 
pudiation and  rescission  of  the  whole  contract.' 


§  1084. 


Contemporaneous  acts  —  Default  in  payment. 


So  where  the,  acts  are  to  be  contemporaneous  —  as  payment 
and  delivery, —  if  one  party  refuses  or  neglects  to  do  his  part, 
the  other  cannot  be  deemed  in  default  for  not  performing  on 
his  side.*  Thus,  where  the  contract  provides  for  delivery  and 
payment  in  full  at  a  certain  place  or  time,  the  failure  of  the 
purchaser,  for  example,  to  bo  ready  at  the  time  or  place  speci- 
fied to  pay  all  of  the  money  as  agreed  upon,  will  justify  the 
seller  in  deeming  the  contract  at  an  end.    He  is  not  obliged  to 

• 

46  P&  St  268;  Kunkle  v.  MitcheU  'CampbeU  Printing  Press  Qx  t. 

(1867),  56  Pa.  St  100;  Weill  v.  Ameri-  Marsh  (1894).  20  Cola  39,  86  Pwx  R 

can  Metal  Ca  (1899),  182  IlL  128,  54  799  [citing  Norrington  ▼.  Wright,  115 

N.  E.  R.  1050.  U.  a  188;  Husted  v.  Craig,  36  N.  Y. 

1  Warren    v.   Buckminster  (1852),  221;  Norris  v.  Harris,  IS.CaL  226: 

24  N.  H.  836;  Kitchen  ▼.  Stokes  (1880),  Robinson  v.  Brooks,  40  Fed.  K  525; 

•  9  W.  N.  Cas.  (Pa.)  4a  BeU  v.  HoflPman,  92  N.  a  378], 

2 See ixw^,  §  1168.  ^Seepost,  §  1128. 
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wait  longer  to  enable  the  buyer  to  procore  the  money,  nor  are 
his  rights  affected  by  a  subsequent  tender  of  the  prioe.^ 

§  1065.  .  And  generally,  as  was  said  by  Lord  Blackburn 

in  an  English  case,*  "  Where  there  is  a  contract  in  which  there 
are  two  parties,  each  side  having  something  to  do,  if  you  see 
that  the  failure  to  perform  one  part  of  it  goes  to  the  root  of  the 
contract — goes  to  the  foundation  of  tho  whole — it  is  a  good 
defense  [for  one]  to  say,  *  I  am  not  going  on  to  perform  my 
part  of  it  when  that  which  is  the  root  of  the  whole  and  the 
substantial  consideration  for  my  performance  is  defeated  by 
your  misconduct.*". 

§  1086. .  The  effect  of  the  non-performance  of  one  in- 
stalment in  a  contract  to  be  performed  in  instalments  is  con- 
sidered in  a  later  section.' 

8.  Benundation  of  Contract. 

§  1087.  Bennnciatlon  of  contract  by  one  party  will  excuse 
performance  by  the  other. — Where  before  the  time  arrives  for 
the  performance  of  the  contract  bj'^  one  party,  the  other  abso-. 
lutely  and  unqualifiedly  announces  that  he  will  neither  receive 
such  performance  by  the  former  nor  perform  on  his  own  part, 
the  former  may,  if  he  desires,  consider  himself  as  absolved 
from  his  dntj  to  perform/  This  renunciation  by  the  other, 
however,  must  be  more  than  a  mere  threat  of  non-performance, 
And,  afortiariy  more  than  mere  idle  talk  of  not  performing;  it 

■ 

^Beauchamp  v.  Archer  (1881),  58  cannotbe  rescinded  in  the  aXtemoon 

CaL  431,  41  Am.  R.  266;  Dwinel  ▼.  of  any  day  for  failure  to  pay  bills 

Howard  (1849),  30  Me.  258.    But  the  presented  that  day.  Anglo-American 

party  must  be  really  in  default,  and  Provision  Ckx  ▼.  Prentiss  (1895),  157 

•a  notice  of  rescission  given  prema-  IlL  506,  42  N.  E.  R.  157. 

turely  wiU  be  entirely  inefitectu&L  ^  In  Mersey  Steel  &  Iron  Ca  ▼.  Nay- 

Thus  a  purchaser  who  agrees  to  pay  lor  (1884),  9  App.  Ce&  434. 

bills  daily  for  goods  delivered  has  ^Post,  g§  1140  et  acq. 

the  whole  of  the  day  upon  which  ^E^ing  v.  Faist,  161  Mass.  449,  87 

the  bills  are  presented  in  which  to  N.  E.  R.  406;  Ballou  v.  Billings,  136 

make   payment;  and  the   contract  Mass.  307. 
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must  be  a  distinct,  unequivocal  and  absolute  refusal  to  receive 
performance  or  to  perform  on  his  own  part.' 

§  1088.  Rights  of  one  party  when  the  ather  renounces.— 

It  of  course  does  not  lie  within  the  power  of  one  party  to  put 
an  end  to  the  contract  without  the  consent  of  the  other,  though 
the  latter,  if  he  will,  may  acquiesce  in  its  present  termination, 
and  pursue  his  remedies  as  upon  a  present  breach.  The  rights 
and  remedies  of  the  party  receiving  such  a  notice  of  renuncia- 
tion were  well  stated  by  Cockburn,  C.  J.,  in  an  English  case  *  as 
follows:  "The  promisee,  if  he  pleases,  may  treat  the  notice  of 
intention  as  inoperative,  and  await  the  time  when  the  contract 
is  to  be  executed,  and  then*  hold  the  other  party  responsible 
for  all  the  consequences  of  non-performance; '  but  in  that  case 
he  keeps  the  contract  alive  for  the  benefit  of  the  other  party 
as  well  as  his  own:  he  remains  subject  to  all  the  obligations 
and  liabilities  under  it,  and  enables  the  other  party  not  only 
to  complete  the  contract,  if  so  advised,  notwithstanding  bis 
previous  repudiation  of  it,  but  also  to  take  advantage  of  any 

^  Dingley  v.  Oler,  117  U.  S.  490,  29  and  bring  his  action,  or  he  may  de- 
L.  ed.  984,  6  Sup.  Ct.  R.  850.  A  mere  cline  to  accept  such  notice  as  a 
request  acquiesced  in  is  not  enough,  breach,  and  may  insist  that  the  con- 
McGregor  V.  Ross,  96  Mich.  103,  55  tract  shaU  continue  in  force  up  to 
N.  W.  R.  658.  See  also  Edward  Hines  the  time  fixed  for  its  final  perform- 
Lumber  Ca  v.  Alley  (1896),  43  U.  &  ance,  holding  the  party  refusing  to 
App.  169,  78  Fed.  R.  603, 19  C.  C.  A.  perform  responsible  for  the  oonse- 
599.  quences  of  such  refusal    One  party 

2  Frost  Y.  Knight,  L.  R  7  Ex.  Ill,  to  a  contract  cannot,  by  simply  re- 
approved  and  quoted  in  Johnstone  fusing  to  carry  out  his  part  of  it,  com- 
V.  Milling,  16  Q.  R  Div.  460.  pel  the  other  to  rescind  it    The  Ut- 

'The  option  to  treat  the  renuncia-  ter  has  a  right  to  keep  it  alive  not-  . 

tion  as  a  present  breach  is  one  rest-  withstanding  such  refusal"     Roeb- 

ing,  not  with  the  renouncing  party,  ling  Sons'  Ca  ▼.  Lock  Stitch  Fence 

but  with  the  other.  The  former  can-  Ca  (1889),  130  III  660,  22  N.  R  R  5ia 

not/orce  the  latter  into  the  present  To  same  effect:  Kadish  v.  Young 

action  for  its  breach.    This  is  well  (1883),  108  IlL  170,  48  Am.  R  54$; 

stated  in  a  late   case   in    Illinois:  Mechem's   Ca&    on    Damages,   265; 

"Where   one   party  to  a  contract  Leigh   v.  Patterson,  8  Taunt.  540; 

gives  notice  before  the  time  of  per-  Phillpotts  v.  Evans,  5  M.  &  W.  475. 

formance  arrives  that  he  does  not  See  also  Anglo-American  Provision 

intend  to  perform,  the  other  party  (Da  v.  Prentiss  (1895X  157  DL  506,  43 

may  treat  such  notice  as  a  breach  N.  R  R  157* 
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supervening  circumstance  which  would  justify  him  in  declining 
to  complete  it;^  on  the  other  hand,  the  promisee  may,  if  he 
thinks  proper,  treat  the  repudiation  of  the  other  party  as  a 
wrongful  putting  an  end  to  the  contract,  and  may  at  once 
bring  his  action  as  on  a  breach  of  it;  and  in  such  action  he 
will  be  entitled  to  such  damages  as  would  have  arisen  from 
non-performance  of  the  contract  at  the  appointed  time,  sub- 
ject, however,  to  abatement  in  respect  of  any  circumstances 
which  may  have  afforded  him  the  means  of  mitigating  his 
loss." 

§  1089.  .  This  doctrine  is  well  settled  in  England,^  and 

is  adopted  by  the  majority,'  though  not  by  all,*  of  the  Ameri- 
can courts.    It  is  also  approved  in  a  very  recent  case  before  the 

1  This  point  was  weU  iUustrsted  in  v.  De  la  Tour,  2  EL  &  Bl.  678;  Danube 
Avery  v.  Bowden,  5  El.  &  Bl.  714,  and  &  Black  Sea  Ca  v.  Xenos,  18  Com.  B. 
Reid  V.  Hoskins,  id,  729, 85  Eng.  Com.  (N.  a)  825;  Frost  v.  Knight,  L.  R.  7 
L.  727.  Here  there  had  been  notice  Ex.  Ill;  Johnstone  v.  Milling,  16  Q. 
of  renunciation,  but  the  other  party  R  Div.  460;  Avevy  v.  Bowden,  supra; 
refused  to  accept  or  act  upon  it,  but  Reid  v.  Hoskins,  supra;  Barwick  v. 
insisted  on  performance.  While  af-  Buba,  2  C.  K  (N.  S.)  563),  and  in  Can- 
fairs  were  in  this  attitude  an  event  ada.  Dalrymple  v.  Scott,  19  Ont  App. 
occurred  —  namely,  the  breaking  out  477. 

of  war — which  put  an  end  to  the  ^It  is  also  approved  by  the  major- 
contract,  and  the  court  held  there  ity  of  the  American  courts.  Crab* 
could  be  no  recovery.  The  plaintiifs,  tree  v.  Messersmith,  19  Iowa,  179; 
said  the  court,  if  they  had  an  option,  HoUoway  v.  GriflBth,  82  Iowa,  409,  7 
**  were  bound  to  exercise  it;  they  Am.  R.  208;  McCormick  Mach.  Ca 
could  not  both  hold  the  defendant  v.  Markert  (1899),  107  Iowa,  340, 78  N. 
to  the  prospective  performance  of  W.  R  83;  Fox  v.  Kitton,  19  111.  519; 
the  contract  and  at  the  same  time  Chamber  of  Commerce  t.  Sollitt,  43 
say  that  it  was  renounced."  UL  519;  E^adish  v.  Toung,  108  111.  170, 

2  The  right  to  regard  the  renuncia-  48  Am.  R  548;  Roebling  Sons*  Co.  v. 
lion  as  a  present  breach  within  the  Lock  Stitch  Fence  Co.,  130  111.  660, 22 
limits  stated  in  the  text  is  well  set-  N.  E.  R  518;  Lake  Shore,  etc.  R  Co. 
tied  by  the  English  cases  (Hochster  v.  Richards,  152  IlL  59, 38  N.  E.  R  773. 

4  It  was  denied  in  Massachusetts  151  id.  67;  Riley  v.  Hale,  158  id.  240), 

(Daniels  v.  Newton  (1874),  114  Mass.  in  North  Dakota   (Stanford  v.  Mc- 

530, 19  Am.  R  884.    But  see  Collins  Gill  (1897),  6  N.  Dak.  536,  72  N.  W.  R 

V.  Delaporte,  115  Mass.  159;  Parker  938,38L.R  A.  760);  and  in  Nebraska, 

V.  Russell,  133  Mass.  74;   Ballou  v.  King  v.  Waterman  (1898),  55  Neb.  324, 

Billings,  136  id.  307;  Lowe  v.  Har-  75N.W.  R830 
wood,  139  id.  183;  Paige  y.  Barrett, 
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supreme  codH  of  the  Uoited  States,*  in  which  all  of  the  aatha 
ities  are  reviewed,  and  the  doctrine  as  laid  down  in  the  Englis 
case  of  Sochater  v.  De  la  Towr  adopted  and  applied. 

80  L.  R  A.  83;  Dogan  t.  Anderson,  from  October,  1390,  to  Jul7, 1898,  bot 

86  Md.60T,  11  Am.  R.509',  Eckenrode  inclusive,  excepting,  however,  froi 

T.  Cbemiosl  Ca,  5G  Md.  SI;  Pancake  said  period  the  months  of  Angnst  &n 

v.  CampbeU  {18B7).  44  W.  Va.  83,  38  September,  1897,  when  no  deliveri* 

S.  E  R.  719;  Davis  v.  Qrand  Eapide  were  called  for.    The  record  aho« 

School  Furniture  Ca  (1890),  41  W.  Va.  that  this  oontmct  was  the  rasult  ( 

717, 34  S.  £.  R.  080;  Buitis  t.  Thomp-  one  n^otiation,  and  provided  for 

son.  42  N.  T.  346, 1  Am.  R.  516;  How-  supplf  of  hops  for  five  yeare.     Te 

ard  V.  Daljr,  61  N.  T.  363,  19  Am.  R  separate  papers  were  drawn,  esc 

385;  Ferris  v.  Spoonar,  103  N.  Y.  10,  covering  a  period  of  five  Dionths  c 

6  N.  E  R  773;   Stokea  v.  Hackay  one  season.    They  all  bear  the  sam 

(189S),  147  N.  Y.  323.  41  N.  E.  R  496;  date  and  are  similar  as  regards  tb 

Windmuller  v.  Pope,  107  N.  Y.  674,  quantity  of  bops  to  be  delivered  an< 

14  N.  K  R  436;  Hosmer  v.  Wilson  the  price  to  be  paid.  They  differ  onl 

(1859),7  Miob.  294,  74  Am.  Dec  716;  in  thetimeof  deLiveryand  tbeye&r' 

Piatt  T.  Brand  (1873).  26  Mich.  173;  crop  from  which  delivery  was  to  b 

Cobb  V.  Hall  (1860),  88  VL  333;  Zuck  mada    In  June,  189S,  the  firm  □ 

V.  McClure  (1881),  93  Pa.    St  541;  Horat  Brothers  was  dissolved  by  tlv 

Hocking  v.  Hamilton  (1893),  158  Pa.  retirement  of  Paul  R  O.  Hont.    H 

St  107,  27  AtL  R  836;  Smiley  v.  Bar-  assigned  bis  interest  in  the  Boehn 

ker  (1897),  55  U.  S.  App.  135,  83  Fed.  contract  to  the  remaining  partner! 

R  684,  28  C.  C  A.  ft.  who  continued  the  business  unde 

'Roehm  V.  Horst  (1900),  178  TJ.  S.  1,  the  same  firm  name.    Boehm,thed( 

441^  ed.  1,  affirming  91  Fed.  R  S4j,  fendant  below,  was  notified  of  thi 

02  U.  S.  App.  520,  88  a  C  A.  G50.  dissolution  of  the  firm  and  of  tb 

The  opinion  of  the  circuit  court  of  tianafer  of  Paul  R  G.  Horsfs  int«T 

appeals  stated  the  case  thus:  est  in  tbe  contract  to  its  snooesson 

"In  August,  1803,  Paul  RG.  Horst,  He  thereupon  gave  notice  to  the  fim 

E.  CHemeDs  Horat  and  Louis  A.  Horst,  that  be  considered  his  contract  can 

trading  as  Hontt  Brothers,  entered  celed thereby.  Subsequentiytitefira 

into  a  contract  with  John  Roehm,  of  HontBrotheiv  advised  tlied«feiid 

the  defendant  below,  for  tbe  sale  of  ant  of  their  ability  and  willingnea 

one  thousand  bales  of  prime  Paciflo  to  perform  the  contract,  and  unde 

coast  hops,  to  be  delivered  at  various  date  of  September   4,  1890,  wioti 

datee  in  the  future,  at  an  uniform  Roehm  as  follows: 

priceof  twenty-twocentsperpound.  "'DearSir:  Will  yon  please  wrih 

Of  the  whole  quantity  six  hundred  us  whether  yon  wish  ns  to  ship  tbi 

bales  had  been  delivered,  accepted  hops  under  your  contract  direct  t( 

and  paid  for  at  the  contract  price,  so  your   city?    The  contract  calls   fo 

that  in  July,  1896,  there  remained  mi-  delivery  in  New  York,  and  as  we  shig 

delivered  four  hundred  biiles.     These  direct  from  this  coast  we  can  ship  t( 

weredeliverableattherateoftwenty  either  city  at   same    rate.    Conse 

bales  per  month  duriog  each  month  quently  there  will  be  a  saving  to  yoi 
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§  1090. Betraction  of  renunciation. —  As  stated,  how- 
ever, in  the  rale  quoted,  the  other  party  is  not  bound  to  treat 

of  freight  if  we  ship  to  your  oity  di-  are  of  the  quality  desired;  otherwise 

lect  from  here.  Awaiting  your  reply,  they  wiU  remain  at  the  freight  sta- 

we  are,      Very  truly,  tion  subject  to  your  order. 

"  *  HoRST  Beothkbs.'  "  •  Very  truly  yours, 

"To  this  letter   Roehm   replied,  ***John  Roehm.' 

under  date  of  September  14, 1896:  ''No  further  efforts  were  made  by 

"'Dear  Sirs:  In  response  to  your  Horst  Brothers   to   make   deliyery 

letters  dated  3d  and  4th  inst,  state  under  the  contract)  but  in  January, 

that  before  shipping  me  any  hops  al-  1897,  this  action  was  begun  by  all  the 

ways  send  me  samples  from  which  I  original  parties  thereto,  to  the  use  of 

can  select  lots,  the  same  as  you  have  the  firm  as  at  present  constituted, 

been  doing  in  the  past.  to  recover  damages  for  its  breach. 

"  *  Very  truly,  Judgment  was  rendered  in  favor  of 

'"John  RoEHM.'  the  plaintiffs." 

"  On  October  9, 1896,  Horst  Broth-  Mr.  Chief  Justice  Fuller  delivered 

ers  advised  Roehm  of  the  shipment  the  opinion  of  the  court: 

of  twenty  bales  of  hops  for  the  Oc-  *'  It  is  conceded  that  the  contracts 

tober  delivery,  as  called  for  by  the  set  out  in  the  findings  of  facts  were 

contract,    which   Roehm,    by   tele-  four  of  ten  simultaneous  contracts, 

graph,  refused  to  receive,  and  as  sup-  for  one  hundred  bales  each,  covering 

plementary  thereto  sent  the  follow-  the  furnishing  of  one  thousand  bales 

ing  letter,  dated  October  24, 1896:  of  hops  during  a  period  of  five  years, 

"  *  Gentlemen:  Yours  of  October  9,  of  which  six  hundred  bales  had  been 
inclosing  bill  of  lading  and  bill  of  delivered  and  paid  for.  If  the  trans- 
particulars  per  twenty  bales  of  hops  action  could  be  treated  as  amoimt- 
f orwarded  me  tmder  the  terms  of  ing  to  a  single  contract  for  one  thou- 
contract  of  August  25,  1893,  was  re-  sand  bales,  the  breach  alleged  would 
ceived,  and  I  have  wired  you  that  I  have  occurred  while  the  contract 
decline  to  receive  the  same.  I  noti-  was  in  the  course  of  performance; 
fied  you  under  date  of  June  27,  1896,  but  plaintiffs'  declaration  or  state- 
that,  owing  to  the  dissolution  of  the  ment  of  demand  averred  the  execu- 
copartnership  with  which  I  origi-  tion  of  the  four  contracts,  '  two  for 
nally  contracted  and  the  fact  that  the  purchase  and  sale  of  Pacific  coast 
this  firm  was  no  longer  in  existence,  hops  of  the  crop  of  1896,  and  two  for 
I  considered  my  contract  at  an  end,  the  purchase  and  sale  of  Pacific  coast 
and  wiU  make  arrangements  for  pur-  hops  of  the  crop  of  1897,'  set  them 
chasing  my  supplies  elsewhere.  I  out  in  extenso,  and  claimed  recovery 
am  advised  that  I  am  under  no  obli-  for  breach  thereof,  and  in  this  view 
gations  by  that  contract  to  accept  of  the  case,  while  as  to  the  first  of 
supplies  from  yoa  If  you  desire  to  the  four  contracts,  the  time  to  com- 
biU  these  goods  at  the  current  mar-  mence  performance  had  arrived,  and 
ket  rate  under  a  new  contact,  I  will  the  October  shipment  had  been  ten- 
accept  them  if  upon  inspection  they  dered  and  refused,  the  breach  as  to 
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the  notice  of  renimciation  as  operative.    He  may  elect  to  kee 
the  contract  open,  but  if  he  does  so  he  does  it  for  the  benet 

the  other  three  contracts  was  the  re-  refusal  as  a  breach  of  tb«  enth«  co 

fosal  to  perform  before  the  time  for  tract  and  recover  aooordin^j. 

performance  bad  arrived.  **  And  the  doctrine  that  there  mi 

"  The  first  c<Hitract  falls  within  the  be  an  anticipator?  breach  of  an  e: 

rule  that  a  contract  ma;  be  broken  ecutor?  contract  by  an  absolute  r 

by  therenunciationof  liabilityuttder  f usal  to  perform  it  has  becoma  tt 

it  in  the  course  of  performance  and  settled  law  of  England  as  applied  i 

suit  may  be  immediately  instituted,  contracts  for  services,  for  marria^- 

But  the  other  three  contracts  involve  and  for  the  mannfactnre  or  sale  < 

thequestionwhether,  where  the  con-  gooda    The   cases  are  extensivel 

tract  is  renounced  before  perform-  conimeatedon  inthe  notestoCutU 

ance  is  due,  and  the  renunciation  v,  Powell,  3  Smith,  Lead.  Ca&  1^1 

goea  to  the  whole  contract,  and  is  1320,  Mh  edition  by  Richard  Hcp 

abaotut«andnnequivocal,lbe  injured  CoUina    and    Artiuthnot     Some   i 

party  may  treat  the  breach  as  com-  these,  though  quite  familiar,  ma 

plete  and  bring  his  action  at  once,  well  be  referred  ta 

Defendant  repudiated  all  liability  for  "  In  Hocbster  v.  De  la  Tour,  3  E 

bops  of  the  crop  of  1896  and  of  the  &  BL  678,  plaintiS,  in  April,  IS32.  ha 

crop  of  1807,  and  notified  plaintiffs  agreed  to  serve  defendant,  and  d 

that  he  should  make  (according  to  a  fendant  bad  undertaken  to  emple 

letter  of  his  attorney  in  the  record  plaintiS.asconrier.  for  three  montl 

that  he  had  made)  arrangements  to  from  June  1st,  on  certain  terms.  0 

purchase  his  stock  of  other  parties,  the   11th   of  May  defendant  wroi 

whereupon   plaintiffs  brought   suit,  plaintiff  that  he   had    changed   h 

The  question  is  therefore  presented,  mind,  and  declined  to  avail  him^ 

in  respect  of  the  three  contracts,  of  plaintiff's  services.     ThereupoJ 

whether  plaintiffs  were  entitled  to  and  on  May  33d,  plaintiff  brought  a 

8ue  at  once  or  were  obliged  to  wait  action  at  law  for  breach  of  contnu 

until  the  time  came  for  the  first  in  that  defendant,, before  the  sud  1: 

month'edelivery  under  each  of  them,  of  June,  though  plaintiff  was  alwai 

'■  It  is  not  disputed  that  if  one  party  ready  and  wilting  to  perforni,  refuse 

to  a  contract  has  destroyed  the  euh-  to  engage  plaintiff  or  perform  b 

ject'matt«r.  or  disabled  himself  so  as  promise,  and  then  wrongfully  eioi 

to  make  performance  impossible,  his  erated  plaintiff  from  the  perfom 

conduct  is  equivalent  to  a   breach  ance  of  the  agreement,  to  his  damagi 

of  the  contract,  although  the  time  And  it  was  ruled  that,  as  there  coiil 

for  performance  has   not   arrived;  be  a  breach  of  contract  before  th 

and  also  that  if  a  contract  provides  time  fixed  for  performance,  a  pw 

faraBerieaofactB,andactual default  tive  and  absolute  refusal  to  can 

is  made  in  the  performance  of  one  out  the  contract  prior  to  the  date  ( 

of  them,  accompanied  bya  refusalto  actual  default  amounted  to  such 

perform  the  rest,  the  other  party  breach, 

need  not  perform,  but  may  treat  the  "  In  the  course  of  the  argumeo 
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of  both ;  and  he  is  precluded  from  afterwards  treating  it  as  a 

breach.    The  party  attempting  to  renounce  may  withdraw  his 

Mr.    Justice    Cromptoii    observed:  maining  idle  and  laying  out  money 

*  When  a  party  announces  his  inten-  in  preparations  which  must  be  use- 
tion  not  to  fulfiU  the  contract,  the  less,  he  is  at  liberty  to  seek  serv- 
other  side  may  take  him  at  his  word  ice  under  another  employer,  which 
and  rescind  the  contract.  That  word  would  go  in  mitigation  of  the  dam- 

*  rescind '  implies  that  both  parties  ages  to  which  he  would  otherwise  be 
have  agreed  that  the  contract  shall  entitled  for  a  breach  of  the  contract 
be  at  an  end,  as  if  it  had  never  been.  It  seems  strange  that  the  defendant. 
But  I  am  inclmed  to  think  that  the  after  renouncing  the  contract  and 
party  may  also  say :  *  Since  you  have  absolutely  declaring  that  he  will 
announced  that  you  will  not  go  on  never  act  under  it,  should  be  per- 
with  the  contract,  I  will  consent  mitted  to  object  that  faith  is  given 
that  it  shall  be  at  an  end  from  this  to  his  assertion,  and  that  an  oppor- 
time;  but  I  will  hold  you  liable  for  tunity  is  not  left  to  him  of  changing 
the  damage  I  have  sustained;  and  I  his  mind.  If  the  plaintiff  is  barred 
wiU  proceed  to  make  that  damage  as  of  any  remedy  by  entering  into  an 
little  as  possible  by  making  the  best  engagement  inconsistent  with  start- 
use  I  can  of  my  liberty.'  ing  as  a  courier  with  the  defendant 

**  In  delivering  the  opinion  of  the  on  the  1st  June,  he  is  prejudiced  by 
court  (Campbell,  C.  J.,  Coleridge,  putting  faith  in  the  defendant's  as- 
Erle  and  Crompton,  J  J.),  Lord  Camp-  sertion;  and  it  would  be  more  conso- 
bell,  after  pointing  out  that  at  com-  nant  with  principle  if  the  defendant 
mon  law  there  were  numerous  cases  were  precluded  from  saying  that  he 
in  which  an  anticipatory  act,  such  had  not  broken  the  contract  when 
as  an  act  rendering  the  contract  im-  he  declared  that  he  entirely  re- 
X)0S3ible  of  performance,  or  disabling  nounced  it.  Suppose  that  the  de- 
the  party  from  performing  it,  would  fendant,  at  the  time  of  his  renuncia- 
constitute  a  breach  giving  an  imme-  tion,  had  embarked  on  a  voyage  for 
diate  right  of  action,  laid  it  down  Australia,  so  as  to  render  it  phys- 
that  a  positive  and  unqualified  re-  ically  impossible  for  him  to  employ 
f  usal  by  one  party  to  carry  out  the  the  plaintiff  as  a  courier  on  the  con- 
oontract  should  be  treated  as  be-  tinent  of  Europe  in  the  months  of 
longing  to  the  same  category  as  such  June,  July  and  August,  1852;  accord- 
anticipatory  acts,  and  said:  ing  to   decided    cases,    the   action 

**  *  But  it  is  surely  much  more  ra-  might  have  been  brought  before  the 
tional,  and  more  for  the  benefit  of  1st  June;  but  the  renunciation  may 
both  parties,  that,  after  the  renunci-  have  been  founded  on  other  facts,  to 
ation  of  the  agreement  by  the  de-  be  given  in  evidence,  which  would 
fendant,  the  plaintiff  should  be  at  equally  have  rendered  the  defend- 
liberty  to  consider  himself  absolved  ant's  performance  of  the  contract 
from  any  future  performance  of  it,  impossibla  The  man  who  wrong- 
retaining  his  right  to  sue  for  any  fully  renounces  a  contract  into  which 
damage  he  has  suffered  from  the  he  has  deliberately  entered  cannot 
breach  of  it    Thvs,  instead  of  re-  justly  complain  if  he  is  immediately 
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rennnciatioQ  and  have  the  contract  performed.'    If,  however, 
the  other  has  treated  the  renunciation  as  a  breach,  the  party 

sued  for  a  compenestiou  in  damof^  paitj    bound    to    performance    an- 

by  the  man  whom  he  has  injured;  nouncee  prior  to  the  time  liia  iiit«n- 

and  it  seemB  reasonable  to  allow  an  tion  not  to  perform  it,  as  established 

optioD  to  the  injured  party,  ather  to  t^  the  cases  of  Hochster  v.  De  I» 

sue  im  media teljr,  or  to  wait  till  the  Tonr,  2  EL  &  BL  678.  and  the  Danufao 

time  when  the  act  was  to  be  done,  &  B.  8.  Bailwa;  &  E.  Uarbonr  Ca  t. 

still  holding  it  as  proapectiveljr  bind-  Xenoa,  13  C.  Bl  (N.  S.)  825,  on  the  one 

ing  for  the  exercise  of  this  option,  hand,  and  Aveiy  y.  Bowden.  5  El.  ft 

which  nm^  be  advantageous  to  the  BL  714;  Eteid  v.  Eoskina,  6  EL  A  BL 

innocent  party,  and  oonnot  be  pieju"  953,  and  Barriok  t.  Buba,  £  C  B>  (N. 

dioial  to  the  wrong-doer.    An  argu-  S.)  563,  on  the  other,  may  be  thus 

ment  against  the  action  before  the  stated.    The  promisee,  if  he  pleases, 

lat  June  is  ur)^d  from  the  difficulty  may  treat  the  notice  of  intention  as 

of  calculating  the  damages;  but  this  inoperative^    and   await   the    time 

argument  is  equally  Btrong  against  when  the  contract  is  to  be  executed. 

an  action  before  the  let  of  Septem-  and  then  hold  the  other  party  re- 

ber,  when  the  three  montlis  would  spousible  for  all  the  consequences  of 

expire.    In  either  case,  the  jury  in  non-performance;   but  in  tbat  caw 

asseaeiug  the  damages  would  be  jus-  he  keeps  the  contract  alive  for  the 

tifled  in  looking  to  all  that  had  hap-  benefit  of  the  other  party  aa  well  as 

pened.  or  was  likely  to  happen,  to  bis  own;  he  remains  subject  to  all 

increase  or  mitigate  the  loss  of  the  his  own  obligations  and  liabilities 

plaintiff  down  to  the  day  of  triaL  under  it,  and  enables  the  other  party. ' 

We  do  not  find  any  decision  contrary  not  only  to  completo  the  contmcl,  if 

to  the  Tiew  we  are  taking  of  this  so  advised,  notwithstanding  fais  pre- 

case.'  vious  repudiation  of  it,  but  also  to 

"  In  Frost  t.  Knight,  Ia  B.  7  Excb.  take  advantage  of  any  supervening 

111,    defendant    bad    promised  to  circumstance  which  would  justify 

marry  plaintiff  so  Boon  as  bis  (de-  him  in  declining  to  complete  it.  On 

fendant's)  father  should  die.    Wliile  the  other  band,  the  promisee  may,  if 

bisfatberwasyetaliTeheabeotutely  bethinks  proper,  treat  the  repudia- 

refused  to  marry  plaintiff,  and  it  tion  of  the  other  party  as  awroog- 

was  held  in  the  exchequer  chamber,  ful  putting  an  wid  to  the  contnct, 

overruling  the  decieion  of  the  court  and  may  at  once  bring  his  action  as 

of  exchequer  (L.  B.  S  Exch.  323),  that  on  &  breach  of  it;  and  in  sach  action 

for  this  breach  an  action  was  well  be  will  lie  entitled  to  such  damages 

brought  during  the  tether's  life-time,  aa  would  have  arisen  from  the  non- 

Cockbum,  C  J.,  eaid:  'The  law  with  performance  of  the .  oontiact  at  the 

reference  to  a  contract  to  be  per-  appointed  time,  subject,  however,  to 

formed  at  a  future  time,  where  the  abatement  in  respect  of  any  circum- 

1  Stokes  V.  Hackay(IS95),  147  N.Y.  his   renunciation   so  late  that  tlw 

233,  41  N.  E.  B.  iW.    Unless,  as  in  other  cannot  then  perform. 
Ault  V.  Dustiu,  post,  be  withdraws 
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renouncing  is  not  at  liberty  to  withdraw  his  renunciation  and 
offer  to  perform  the  contract,  although  the  time  appointed  for 
actual  performance  may  not  have  arrived.^ 

stanoes  whioh  may  have  afforded  brought  a  CTOss-aotion  against  B  for 

him  the  means  of  mitigating  his  refusing  to  ship.  Upon  a  special  case 

losa'  stating  these  facts,  held,  that  it  was 

**  The  case  of  Danube  &  R  S.  Rail-  competent  to  A  to  treat  B's  renunci- 

WBj  &  K  Harbour  Ga  v.  Xenos,  11  ation  as  a  breach  of  the  contract; 

G.  B.  (N.  S.)  15^  is  stated  in  the  head-  and  that  the  fact  of  such  renuncia* 

notes  thus:  On  the  9th  of  July,  A,  by  tion  afforded  a  good  answer  to  the 

his  agents  agreed  to  receive  certain  cross-action  of  A,  and  sustained  B's 

goods  of  B  on  board  his  ship  to  be  plea  that  before  breach  A  discharged 

carried  to  a  foreign  port,  the  ship-  him  from  the  performance  of  the 

ment  to  commence  on  the  let  of  agreement. 

August  On  the  21st  of  July  A  wrote  **  Erie,  G.  J.,  said  (p.  175):  '  In  Gort 
to  B,  stating  that  he  did  not  hold  v.  Ambergate,  N.  &  B.  &  E.  Junction 
himself  responsible  for  the  contract,  R  Ga,  17  Q.  R  127,  it  was  held  that, 
the  agent  having  no  authority  to  upon  the  company  giving  notice  to 
make  it;  and  on  the  28d  he  wrote  Mr.  Gort  that  they  would  not  receive 
again,  offering  a  substituted  con-  any  more  of  his  chairs,  he  might  ab- 
tract,  but  still  repudiating  the  origi-  stain  from  manufacturing  them  and 
nal  contract  B,  by  his  attorneys,  sue  the  company  for  the  breach  of 
gave  A  notice  that  he  should  hold  contract  without  tendering  the  goods - 
him  bound  by  the  original  contract,  for  their  acceptance.  So,  in  Hochster 
and  that  if  he  persisted  in  refusing  v.  De  la  Tour,  2  EL  &  BL  678,  it  was 
to  perform  it  he  (B)  should  forthwith  held  that  the  courier  whose  services 
proceed  to  make  other  arrangements  were  engaged  for  a  period  to  com- 
for  forwarding  the  goods  to  their  mence  from  a  future  day,  being  told 
destination  and  look  to  him  for  any  before  that  day  that  they  would  not 
lossL  On  the  1st  of  August  A  again  be  accepted,  was  at  liberty  to  treat 
wrote  to  B,  stating  that  he  was  then  that  as  a  complete  breach  and  to  hire 
prepared  to  receive  the  goods  on  himself  to  another  party.  And  the 
board  his  ship,  making  no  allusion  boundary  is  equally  well  ascertained 
to  the  original  contract  B  had,  on  the  other  sida  Thus,  in  Avery  v. 
however,  in  the  meantime,  entered  Bowden,  5  £1  &  Bl.  714,  6  EL  &  Bl. 
into  a  negotiation  with  one  S  for  the  953,  where  the  agent  of  the  charterer 
conveyance  of  the  goods  by  another  intimated  to  the  captain  that  in  con- 
ship,  which  negotiation  ended  in  a  sequence  of  the  breaking  out  of  the 
contract  for  that  purpose  with  S  on  war,  he  would  be  unable  to  furnish 
the  2d  of  August  B  thereupon  sued  him  with  a  cargo,  and  wished  the 
A  for  refusing  to  receive  the  goods  captain  to  sail  away,  and.  the  latter 
pursuant  to  his   contract,  and  A  did  not  do  so,  it  was  not  to  fall  within 

1  Ault  V.  Dustin  (1897),  100  Tenn.    Johnstone  v.  Milling,  L.  R  16  Q.  R 
366, 45  a  W.  R  981  (quoting  Keener's    Div.  460. 
Selections  on  Gontracts,  II,  p.  924); 
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§  1091.  Stopping  performance  of  exeentorj-  eontraet.— 

Questions  of  a  similar  kind  arise  where,  pending  the  perforra- 

theprinciplealreadf  adverted  to,  and  "  Lord  Justice  Bowen  nid  (pi.  47-^): 

not  to  amount  to  a  breach  or  renun-  'We  have,  therefore,  to  consider  apoa 

elation  of  the  coctracL    But  where  what  principles  and  under  what  dr 

there  is  an  sxpiicit  declaration  b^  oumstaoces  it  must  be  held  that  i 

the  one  party  of  his  intention  not  to  promisee,  who   finds   hinuelf  cod 

perform  the  contract  on  his  part,  fronted  with  a  declaration  of  int*D 

which  is  accepted  hj  the  other  as  a  tion  bj  the  promisor  not  to  can;  oui 

breach  of  the  contract,  that  beyond  the  contract  when  the  time  for  per 

all  doubt  affords  a  cause  of  action.'  forn>anoearTivea,niay  treat  the  con 

"The  case  was  heard  on  error  in  tract  as  broken  and  sue  for  the  breact 

the  exchequer  chamber  t>efore  Cook<  thereof.    It  wouM  seem  on  principit 

bum,  C  J„  Pollock,  C.  R,  Wight-  that  the  declaration  of  such  inten 

man,  J.,  Crompton,  J.,  Channell,  B.,  tion  by  the  proniisor  is  not  in  itsel: 

and  Wilde,  B.:  and  the  judgmeat  of  and  unless  acted  on  by  the  promises 

the  common  pleaa  was  unanimously  a  breach  of  the  contract;  and  that  ii 

affirmed.     13  C.  B.  (N.  S.)  333l  only  becomes  a  breach  when  it  i: 

"In  Johnstone  t.  Milling,  L.  R  16  converted  by  force  of  what  followi 

Q.  B,  Div.  467,  Lord  Esher,  Master  of  it  into  a  wrongful  renunciation  oi 

the  Rolls,  puts  the  principle  thus:  the  contract     Its  real  operation  ap 

'When    one    party  assumes   to    re-  pears  to  be  to  give  the  promisee  thi 

nounce  the  contract,  that  is,  by  an-  right  of  electing  either  to  treat  thi 

ticipation  refuses  to  perform  it.  he  declaration  as  brjitum  fvlmeii,  and 

thereby,  so  far  as  he  is  concerned,  holding  fast  to  the  contract,  to  n'uii 

'  declares  his  in  ton  tion  then  and  there  till  the  tinie  for  its  performance  liai 

to  rescind  the  contract    Such  a  re-  arrived,  or  to  act  upon  it  and  treat  ii 

nunc iatioQ  does  not  of  course  amount  as  a  final  assertion  by  the  promi^m 

to  a  rescisaion  of  the  contract  be-  that  he  is  no  longer  bound  by  thi 

cause  one  party  to  a  contract  cannot  contmct  and  a  wrongful  reuuncia 

by  himself  rescind  it,  but  by  wrong-  tion  of  the  contractual  relation  intt 

fully  making  such  a  renunciation  of  which  he  has  entered.  But  such  dec 

the  contract  he  entitles  the  other  Juration  onlybecomesawrongfulac: 

party,  if  he  pleases,  to  agree  to  the  if  the  promisee  elects  to  treat  it  u: 

contract  being  put  an  end  to.  subject  such.    If  he  does  bo  elect  it  become 

to  the  retention  by  him  of  his  right  a  breach  of  contract  and  be  can  re 

to  bring  an  action  in  respect  of  such  cover  upon  it  as  such.' 

wrongful  rescission.  The  other  party  "The  doctrine  which  thus  obtain! 

may  adopt  such  renunciation  of  the  in  England  has  been  almost  uni vers 

contract  by  so  acting  upon  it  as  in  ally  accepted  by  the  courts  of  thi 

effect  to  declare  that  he  too  treats  coimtrj,  although  the  precise  poin 

the  contract  as  at  an  end,  except  for  has  not  been  ruled  by  this  court 

the  purpose  of  bringing  an  nction  "InSmoot'sCaae,15 Wall.36,48.sul 

upon  it  for  tlie  damages  sustained  by  nom.  United  States  v.  Smoot,  21 !»  ed 

him  in  consequence  of  such  renun-  lOT,  110,  Mr.  Justice  Hitler  observed 

ciation.'  ■  In  the  case  of  Phillpotts  t.  Evans,  i 
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anoe  by  one  party  of  an  executory  contract,  the  other  peremp- 
torily directs  its  discontinuance  and  announces  that  he  will  not 

Mees.  &  W.  475,  the  defendant,  who  arrived.  Mr.  Justice  Bradley,  deliv- 
had  agreed  to  receive  and  pay  for  eringthe  opinion  of  the  court,  said: 
wheat,  notified  the  plaintiff,  before  '  Our  third  conclusion  is  that,  as  the 
the  time  of  delivery,  that  he  would  old  company  totally  abandoned  the 
not  receive  it  The  plaintiff  tendered  performance  of  its  contract  with  the 
the  wheat  at  the  proper  time,  and  the  complainant  by  transferring  all  its 
only  question  raised  was  whether  assets  and  obligations  to  the  new 
the  measure  of  damages  should  be  company,  and  as  the  contract  is  ex- 
governed  by  the  price  of  the  wheat  ecutoij  in  its  nature,  the  complain- 
at  the  time  of  the  notice  or  at  the  ant  had  a  right  to  consider  it  as  de- 
time  of  the  tender.  Baron  Parke  termined  by  the  act  of  the  company, 
said:  ''I  think  no  action  would  have  and  to  demand  what  was  justly  due 
lain  for  the  breach  of  the  contract  at  to  him  in  that  exigency.  Of  this  we 
the  time  of  the  notice,  but  that  think  there  can  be  no  doubt  Where 
plaintiff  was  bound  to  wait  until  the  one  party  to  an  executory  contract 
time  of  delivery  to  see  whether  the  prevents  the  performance  of  it,  or 
defendant  would  then  receive  it  The  puts  it  out  of  his  own  power  to  per- 
d ef  endant  might  have  chosen  to  take  form  it,  the  other  party  may  regard  it 
it  and  would  have  been  guilty  of  no  as  terminated  and  demand  whatever 
breach  of  contract  His  contract  was  damage  he  has  sustained  thereby.' 
not  broken  by  his  previous  declara-  "In  Dingley  v.  Oler,  117  U.  Sw  490, 
tion  that  he  would  not  accept"  And  29  L.  ed.  984,  6  Sup.  Ct  R.  850,  it  was 
thoughsomeof  the  judges  in  the  sub-  held  that  the  case  did  not  come 
sequent  case  of  Hochster  v.  De  la  within  the  rule  laid  down  in  Hoch- 
Tour,  2  EL  &  BL  678,  disapprove  very  ster  v.  De  la  Tour,  but  within  Avery 
properly  of  the  extreme  ground  taken  v.  Bowden  and  Johnstone  v.  Milling, 
by  Baron  Parke,  they  all  agree  that  since,  in  the  view  entertained  by  the 
the  refusal  to  accept  on  the  part  of  court  there  was  not  a  renunciation 
the  defendant  in  such  case,  must  be  of  the  contrfict  by  a  total  refusal  to 
absolute  and  unequivocal,  and  must  perform. 

have  been  acted  on  by  the  plaintiff.'        "  So  in  Cleveland  Rolling  Mill  v. 

"In  LoveU  v.  St  Louis  Mut  L.  Ins.  Rhodes,  121  U.  a  255, 264,  30  L.  ed. 

Ca,  111  U.  S,  264, 28  L.  ed.  423, 4  Sup.  920,  923,  7  Sup.  Ct  R.  882,  involving 

Ct  R  890,  a  life  insurance  c6mpany  a  contract  for  the  delivery  of  iron 

had   terminated   its    business   and  ore,  the  court  said:  *The  necessary 

transferred  its  assets  and  policies  to  conclusion  is  that  the  defendant  was 

another  company,  and  the  court  held  justified  in  refusing  to  accept  any 

that  this  in  itself  authoriased  the  in«  of  the  iron  shipped  in    1881 ;   and 

sured  to  treat  the  contract  as  at  an  whether  the  notice  previously  given 

end,  and  to  sue  to  recover  back  the  by  the  defendant  to  the  plaintiff, 

premiums  abeady  paid,  although  the  that  it  would  not  accept  under  the 

time  for  the  performance  of  the  obli-  contract  any  iron  made  after  Decern- 

gation  of  the  Insurance  company,  to  ber  31,  1880,  might  have  been  treated 

wit»  the  death  of  the  insured,  had  not  by  the  plaintiffs  as  a  renunciation 
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receive  performance;  ss  where,  for  example,  goods  have  beei 
ordered  to  be  manufactured,  and  duriog  the  process  of  theii 

and  a  breaoh.  of  the  oontraot,  need  leave  the  whole  of  bis  damages  to  bi 

not  be  considered,  because  the  plaint-  recovered  by  hia  peraoual  refHcseni 

iffs  did  not  act  nptm  it  as  such.'  ativee  after  his  death.    But  be  hat: 

"  In  Anvil  Min.  Co.  v.  Humble,  158  the  right  to  elect  to  treat  Uie  cod 

n.  a  540,  38  L.  ed.  814,  14  Sup.  Ct,  tractasabeolutelyand  fbuUly  broke! 

R.  876,  performaaoe  had  been  com-  by  the  defendant;  to  maintaiii  thi< 

menced,   bnt   completion  was  i«e-  action,  once  for  all,  as  foe  a  total 

vent«d  by  defendant,  and  Hr.  Justice  breach  of  the  entire  oontracL' 

Brewer,  speaking  for  the  court,  said:  "tn  Hanoock  v.  New  York  I^  Ina 

'Whenever  one  party  thereto  is  guilty  Ca,  Fed.  Catk  Na  6,011,  Hocbst«r  v. 

of  suoh  a  breach  as  is  here  attributed  De  la  Tour  was  followed  by  BiMid,  J., 

to  the  defendant  the  other  party  is  in  the  circuit  court  for  the  etisteni 

at  liberty  to  treat  the  contract  as  district  of  Virginia;  and  in  Onui  r. 

broken  and  desist  from  any  further  HcVIcker,  8  Bisa.  IS,  Fed.  Gas.  No. 

effort  on  hia  part  to  perform;  inotlier  5,708,  Dmmmond,  J.,  fully  approved 

words,  he  may  abandon  it,  and  re-  of  the  priuoiplee  decided  in  that  casn, 

coveraa  damages  the  proftts  which  and  remarked;  ' It  seems  to  me  that 

he  would  have  received  through  full  it  is  the  better  rule  to  hold  that  the 

performance..  Such  an  abandonment  party  who  has  refused  to  perform  his 

is  not  technically  a  rescission  of  the  contractisUableatoncetoauaction. 

contract,  butismerely  an  acceptance  and  thatwhatever  arises  afterwards, 

of  the  situation  which  the  wron^  or  may  arise  in  consequence  of  the 

doing  of  the  other  party  has  brought  time  not  having  come  or  not  having 

about.'  expired,  should  be  considered  in  es- 

"In  Pierce  v.  Tennessee  Cool,  L  &  timating  the  damagea' 
B.  Co.,  1~3  U.  S.  1,  43  L.  ed.  S91,  19  "  Again,  in  Dingley  v.  Oler,  11  Fed. 
SupL  Ct.  R.  S35,  it  was  held  that  on  R.  873,  Lowell.  J.,  applied  the  rule  in 
discharge  from  a  oontiaot  of  employ-  the  circuit  court  for  the  district  of 
ment  the  party  discharged  might  Maine^  and,  after  citing  Hochster  v. 
elect  to  treat  the  contract  as  abeo-  De  la  Tour,  Fioet  v.  Knight,  and 
lutely  snd  flnaUy  broken,  and  In  an  other  oasee,  said:  'These  caaes  teem 
action  recover  the  full  value  of  the  to  me  to  be  founded  in  good  sense, 
contract  to  him  at  the  time  of  the  and  to  rest  on  strong  grounds  of  con- 
breach,  including  all  that  be  would  venience,  however  difficultit  may  be 
have  received  in  the  future  as  well  to  reconcile  them  with  the  stticteGt 
as  in  the  past,  deducting  any  sum  logia'  And  see  Foes.Schneider  Brew- 
that  he  might  have  earned  or  that  ing  Co.  v.  Bullock,  16  IT.  a  App.  311. 
he  might  thereafter  earn;  and  Hr.  59  Fed.  B.  88,  8  C  C  A.  14;  Edward 
Justice  Gray  said;  '  The  plaintiS  was  Hines  Lumber  Co.  v.  Alley,  43  IT.  a 
not  bound  to  wait  to  see  if  the  de-  App.  169,  73  Fed.  R.  603,  19  a  a  A. 
fendant  would  change  its  decision  590;  Marks  v.  Van  Eeghen,  07  U.  S. 
and  Uke  him  back  into  its  service;  App.  149,  85  Fed.  R.  853, 30  C  C  A. 
or  to  resort  to  successive  actions  for  208. 

damages  from  time  to  time;  or  to  "The  great  weight  of  authority  in 
H3 
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manafactore,  bat  before  completion,  the  order  is  positively 
countermanded;  or  where  goods  have  been  ordered  from  a 

the  State  oonrts  is  to  the  same  effect^  too  late,  bat  also  on  the  ground  that 
as  will  appear  by  reference  to  the  there  was  no  error,  as  the  rule  was 
cases  cited  in  the  margin.  (Fox  v.  only  applicable  to  contracts  of  the 
Kitton,  19  HI  518;  Eadish  v.  Young,  special  character  involyed  in  that 
108  HL  170,  48  Am.  R  548;  John  A.  case,  and  the  chief  justice  said  as  to 
Roebling's  Sons'  Ga  v.  Lock-Stitch  the  contract  in  hand,  by  which  de- 
Fence  Co,  180  IlL  660,  22  N.  E.  R  fendant  engaged  to  pay  certain  sums 
518;  Lake  Shore  &  M.  S.  R  Ca  ▼.  of  money  on  certain  days:  'It  has 
Richards,  152  DL  50,  80  L^  R  A.  88,  never  been  supposed  that  notice  to 
88  N.  K  R  773;  Burtis  v.  Thompaon,  the  holder  of  a  bond  or  a  promissory 
43  N.  Y.  246,  1  Am.  R  516;  Wind-  note,  or  bill  of  exchange,  that  the 
muller  V.  Pope^  107  N.  Y.674,14N.R  party  would  not  (from  any  cause) 
R436;  Mountjoy  ▼.  Metzger,  9  Phila.  comply  with  the  contract^  would 
10;  Zuck  V.  McClure,  98  Pa.  St  541;  give  to  the  holder  an  immediate 
Hockmg  V.  Hamilton,  158  Pa.  St.  107,  cause  of  action  upon  which  he  might 
27  Atl.  R  886;  Dugan  v.  Anderson,  sue  before  the  time  of  payment  ar- 
36  Hd.  567, 11  Am.  R  509;  Hosmer  v.  rived.' 

Wilson,  7  Mich.  294, 74  Am.  Deo.  716;  '  "The  rule  is  disapproved  in  Dan- 
Piatt  V.  Brand,  26  Mich.  173;  Crab-  iete  v.  Newton,  114  Mass.  530,  and  in 
tree  v.  Messersmith,  19  Iowa,  179;  Stanford  v.  McGill,  6  N.  D.  586,  88 
McGormiok  v.  Basal  46  Iowa,  235;  L.  R  A.  760,  72  N.  W.  R  938,  on  elab- 
Kurtz  V.  Frank,  76  Ind.  594.  40  Am.  orate  consideration.  The  opinion  of 
It  275;  Ck>bb  v.  Hall,  33  Vt  233;  Judge  Wells  in  Daniels  v.  Newton  is 
Davis  V.  Grand  Rapids  School  Fur-  generally  regarded  as  containing  all 
niture  Ga,  41  W.  Va  717,  24  S.  £.  R  that  could  be  said  in  opposition  to 
CdO;  and  other  cases  cited  in  the  text-  the  decision  of  Hochster  v.  De  la 
books  and  encycIopsBdiaa)  Tour,  and  one  of  the  propositions  on 
"  On  the  other  hand,  in  Greenway  which  the  opinion  rests  is  that  the 
V.  Gaither,  Taney,  227,  Fed.  Gaa  Na  adoption  of  the  rule  in  the  instance 
5,788,Mr.  Chief  Justice  Taney,  sitting  of  ordinary  contracts  would  neces- 
on  circuit  in  Maiylsmd,  declined  to  sitate  its  adoption  in  the  case  of  corn- 
apply  the  rule  in  that  particular  casa  mercial  paper.  But  we  are  unable  to 
The  cause  was  tried  in  Npvember^  assent  to  that  view.  In  the  case  of 
1851,  and  more  than  two  years  after,  an  ordinary  money  contract,  such  as 
at  November  term,  1853,  application  a  promissory  note  or  a  bond,  tlie  con- 
was  made  to  the  chief  justice  to  seal  sideration  has  passed;  there  are  no 
a  bill  of  exceptions  Hochster  v.  De  mutual  obligations;  and  cases  of  that 
la  Tour  was  decided  in  June,  1853,  sort  do  not  fall  within  the  reason  of 
and  the  decision  of  the  circidt  court  the  rula 

had  apparently  been  contrary  to  the  **  In  Nichols  v.  Scranton  Steel  Ca, 

rule  laid  down  in  that  casa    The  137  N.  Y.  487,  33  N.  K  R  566,  Mr. 

chief  justice  refused  to  seal  the  bill.  Justice  Peckham,  then  a  member  of 

chiefly  on  the  ground  that  under  the  the  court  of  appeals  of  New  York, 

circumstances  the  application  came  thus  expresses  the  distinction:  'It  is 
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wholesale  dealer,  bat  before  shipment  or  other  approprmtiot 
the  order  is  recalled.    Id  respect  of  these  cases  the  law  is  wel 

not  intimated  that  in  the  bald  case  ing  porty  can  suffer  any  injury  whicl 
of  a  party  bound  to  pay  a  promissory  can  form  a  ground  of  damages 
note  which  rests  in  the  hands  of  the  Wells,  J.,  said:  '  An  executory  con 
payee,  but  which  is  not  yet  due,  such  tract  ordinarily  confers  no  title  oi 
note  can  be  made  due  by  any  notice  interest  in  the  subject-matter  of  thi 
o!  the  maker  that  he  does  not  in-  agreement  Until  the  time  arrive: 
tend  to  pay  it  when  it  matures.  We  when  by  the  terms  of  the  agreemenl 
decide  simply  this  case  where  there  he  is  or  might  be  entitled  to  ita  per 
are  material  provisions  and  obliga-  formance,  he  can  suffer  no  injury  oi 
■  tions  interpendent.  In  such  case,  deprivation  which  can  form  a  ground 
and  where  one  party  is  bound,  from  of  damage&  There  is  neither  viola- 
time  to  time,  as  expressed,  to  deliver  tion  of  right,  nor  loss  upon  which  U) 
part  of  an  aggregate  and  specified  found  an  action.' 
amount  of  property  to  another,  who  ''But  there  are  many  cases  in 
is  to  pay  for  each  parcel  delivered  at  which,  before  the  time  fixed  for  pe^ 
a  certain  time  and  in  a  certain  way,  formance,  one  of  the  contracting 
a  refusal  to  be  further  bound  by  the  parties  may  do  that  which  amounts 
terms  of  the  contract  or  to  accept  to  a  breach  and  furnishes  a  groond 
further  deliveries,  and  a  refusal  to  of  damages.  It  has  always  been  the 
give  the  notes  already  demandable  law  that  where  a  party  deliberately 
for  a  portion  of  the  property  that  has  incapacitates  himaelf  or  renders  per- 
beeu  delivered,  and  a  refusal  to  give  formance  of  his  contract  impoesible, 
any  more  notes  at  any  time  or  for  his  act  amounts  to  an  injury  to  the 
any  purpose  in  the  future,  or  to  pay  other  party,  which  gives  the  other 
moneys  at  any  time,  which  are  event-  party  a  cause  of  action  for  breach  of 
ually  to  be  paid  under  the  contract,  contract;  yet  this  would  seem  to  be 
all  this  constitutes  a  breach  of  the  inconsistent  with  the  reasoning  in 
contract  as  a  whole,  and  gives  a  Daniels  v.  Newton,  though  it  is  not 
present  right  of  action  against  the  there  in  termsdecided  'tbatanabso- 
party  so  refusing  to  recover  damages  lute  refusal  to  perform  a  contract, 
which  the  other  may  sustain  by  rea-  after  the  time  and  under  the  condi- 
8on  of  this>refusaL'  tions  in  which  plaintiff  is  entitled  to 
■■  We  think  it  obvious  that  both  as  require  performance,  is  not  a  breach 
to  renunciation  after  commencement  of  the  contract,  even  although  the 
of  performance  and  renunciation  be-  contract  is  by  its  terms  to  continue 
fore  the  time  for  performance  has  in  the  future.'  Parker  v,  Russell,  133 
arrived,  money  contracts,  pure  and  Mass.  74. 

simple,  stand  on  a  different  footing  "  In  truth,  the  opinion  goes  upon  & 

from  executory  contracts  for  the  pur-  distinction  between  cftsee  of  renunci- 

chase  and  sale  of  goods.  ation  before  the  arrival  of  the  time 

"The  other  proposition  on  which  of  performance  and  thoao of  renonci- 

the  case  of  Daniels  v.  Newton  was  ation  of  unmatured  obligations  of  a 

rested  is  that  until  the  time  for  per-  contract  while  it  is  in  course  of  pet- 

fonnance  arriTes  neither  contract-  formance,  and  it  is  said  that  before 
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settled  that  a  party  to  an  executory  contract  may  always  stop 

performance  on  the  other  side  by  an  explicit  direction  to  that 
effect,  though  he  thereby  subjects  himself  to  the  payment  of 
such  damages  as  will  compensate  the  other  for  the  loss  he  haa 

the  argument  on  the  ground  of  con-  "As  Lord  Chief  Justice  Cockburn 
venience  and  mutual  advantage  to  observed  in  Frost  v.  Knight,  the 
the  parties  can  properly  have  weighty  promisee  has  the  right  to  insist  on 
'  the  point  to  be  reached  must  first  the  contract  as  subsisting  and  ef- 
be  shown  to  be  consistent  with  logi-  fective  before  the  arrival  of  the  time 
cal  deductions  from  the  strictly  legal  for  its  performance,  and  its  unim- 
aspects  of  the  casa'  paired  and  unimpeached  efficacy 
''We  think  that  there  can  be  no  may  be  essential  to  his  interests, 
controlling  distinction  on  this  point  dealing  as  he  may  with  rights  ac- 
between  the  two  classes  of  cases,  and  quired  under  it  in  various  ways  for 
that  it  is  proper  to  consider  the  rea-  his  benefit  and  advantage  And  of 
Bonableness  of  the  conclusion  that  all  such  advantage,  the  repudiation 
the  absolute  renunciation  of  particu-  of  the  contract  by  the  other  party, 
lar  contracts  constitutes  such  a  and  the  announcement  that  it  never 
breach  as  to  justify  immediate  ao-  will  be  fulfilled,  must  of  course  de- 
tion  and  recovery  therefor.  The  par-  prive  him.  While,  by  acting  on  such 
ties  to  a  contract  which  is  wholly  repudiation  and  the  taking  of  timely 
executory  have  a  right  to  the  main-  measures,  the  promisee  may  in  many 
tenance  of  the  contractual  rela-  cases  avert,  or,  at  all  events,  materi- 
tions  up  to  the  time  for  performance,  ally  lessen,  the  injurious  effects  which 
as  well  as  to  a  performance  of  the  would  otherwise  flow  from  the  non- 
oontract  when  due  If  it  appear  fulfillment  of  the  contract 
that  the  party  who  makes  an  abso-  **  During  the  argument  of  Cort  v. 
lute  refusal  intends  thereby  to  put  Ambergate,  N.  &  R  &  E.  Junction 
an  end  to  the  contract  so  far  as  per-  R  Ca,  17  Q.  K  127,  Erie,  J.,  made 
formanoe  is  concerned,  and  that  the  this  suggestion:  'Suppose  the  con- 
other  party  must  accept  this  posi-  tract  wa^  that  plaintifif  should  send 
tion,  why  should  there  not  be  speedy  a  ship  to  a  certain  port  for  cargo, 
action  and  settlement  in  regard  to  and  defendant  should  there  load  one 
the  righteof  the  parties?  Why  should  on  board ;  but  defendant  wrote  word 
a  locus  poeniientuB  be  awarded  to  that  he  could  not  furnish  a  cargo; 
the  party  whose  wrongful  action  has  must  the  ship  be  sent  to  return 
placed  the  other  at  such  disadvan-  empty?'  And  if  it  was  not  neces- 
tage?  What  reasonable  distinction  sary  f or  the  shipowner  to  send  his 
per  se  is  there  between  liability  for  ship,  it  is  not  perceived  why  he  should 
a  refusal  to  perform  future  acts  to  be  compelled  to  wait  until  the  time 
be  done  under  a  contntct  in  course  fixed  for  the  loading  of  the  ship  at 
of  performance  and  liability  for  a  the  remote  port  before  bringing  suit 
refusal  to  perform  the  whole  con-  upon  the  contract 
tract  made  before  the  time  for  a  *'  If  in  this  case  these  ten  hop  con- 
commencement  of  performance  ?  tracts  had  been  written  into  one  oon« 
60                                          945 
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sustained  by  reason  of  having  his  performance  checked  at  that 
stage  in  its  progress.' 

§  1093.  ,  The  contract  is  not  rescinded,  bnt  broken ;  and 

while  the  other  party  has  the  right  to  deem  it  in  force  for  the 
purpose  of  the  recovery  of  his  damages,  he  is  under  no  obliga- 
tion, for  that  purpose,  to  tender  complete  performance,'  nor  has 

tract  for  the  supply  of  hops  for  five  159;  Unexcelled  Fire  Works  Ca  v. 

jreare  in  inBtalmeats,  thea  when  the  Polites,  130  Pa.  St  536,  IT  Am.  St.  R 

default  happened  in  October,  1896,  788, 18  AtL  H.  1058;  Hosmer  t.  Wil- 

it  cannot  be  denied  that  an  immedi-  son,  T  Mich.  '294,  74  Am.  Dec  TIB; 

ate  action  could  have  been  brought  Derby  v.  Johnaon,  31  Vt.  17;  Ault  v. 

in  which  damages  could  have  been  Duatin  (1897),  lOOTenn.  S66,  45  S.  W. 

recovered  in  advance  for  the  breach  B.  981. 

of  the  agreement  to  dehver  during       sjnCortv.  Ambergate,  etcRj.Co- 

the  two  remaining  years.   But  treat-  17  Q.  B.  137,  79  Eng.  Com.  L.  I2& 

ing  the  four  outstanding  contracts  Lord  Campbell,  C  J.,  says:    "  We 

as  separate  contracts,  why  is  it  not  think  we  are  justified,  on  principle 

equally  reasonable  that  an  unquali-  andwithouttrenohingonany  fanner 

fied  and  positive  refusal  to  perform  decision,  in  holding  that,  when  then 

them  constituttie  such  a  breach  that  is   an    executory  contract  for  the 

damages  could  be  recovered  in  an  manufacturing  and  supply  of  goods 

immediate  action?     Why  should  from  time  to  time,  to  be  paid  for 

plaintiff  be  compelled  to  bring  four  after  delivery,  if  the  purchaser,  hav- 

suite  instead  of  one?    For  the  rea  ing  accepted  and  paid  for  a  portion 

sons  above  stated,  and  having  refer-  of  the  goods  contracted  for,  gives  no- 

enoe  to  the  stat«  of  the  authorities  tice  to  the  vendor  not  to  mannfact- 

ou  the  subject,  our  conclusion  is  that  ure  any  more,  as  he  has  no  occasion 

the  rule  laid  down  in  Hochster  v.  for  them  and  will  not  accept  or  pay 

DelaTouria  a  ressonableand  proper  for   them,  the  vendor  having  been 

rule  to  be  appliedjn  this  case  and  in  desirous  and  able  to  complete  the 

many  others  arising  ofit  of  the  trans-  contract,  he  may,  without  manufac^ 

actions  of  commerce  of  the  present  uring  and  tendering  the  rest  of  the 

day."  goods,  maintainan  action  against  the 

■  Davis  V.  Bronson  (1891),  3  N.  D.  purchaser  for  breach  of  contract  "* 

300,  83  Am.  St  R.  78il,  16  L.  It.  A.  655,  To  same  eSect:   Uosmer  v.  Wilson. 

BON.  W.  R836;  Gibbonsv,Bente.Bl  tvpra  [followed  in  Piatt  v.  Brand 

Minn.  499,  23  L.  R.  A.  80,  53  N.  W.  R.  (1872),  26  Mich.  137];  Walsh  v.  Myers 

7,56:    Clark    v.    Marsiglia,    1   Denio  (I8B6),  92  Wia  397,  66  N.  W.  R  250; 

(N.  Y.),  317.  43  Am.  Dec.  670;  Dan-  Farwell  v.  Solomon  (1898i,  170  Maas. 

forth  V.  Walker,  87  Vt  239,  40  Vt  457,   49   N.    K   H.   738;    Clement  & 

257;  MoUne  Scale  Co.  v.Beed,  53  Iowa,  Hawkes  Manufacturing  Co.  v.  Ueee- 

307,  3  N.  W.  a  06,  35  Am.   R  272;  role  (1871),  107  Mass.  362;  Eckenrode 

•Butler  V.  Butler,  77  N.  Y.  473. 33  Am.  t.  Canton  Chemical  Ca  (1880),  55  Md. 

B.  648;  Collins  v.  Delaporte,  115  Mass.  61 ;  Teztor  &  Bro.  v.  Hutchmgs  (1884^ 
B4« 
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he  the  right  to  unnecessarily  enhance  the  damages  by  proceed- 
ing, after  the  countermand,  to  finish  his  undertaking.^  His 
remedy  will  be  an  action  for  the  breach  of  the  contract,  and  not 
for  goods  sold  or  for  labor  and  materials;  and  he  is  entitled  to 
pursue  his  remedy  at  once,  the  direction  of  the  defendant  not 
to  proceed  being  equivalent,  for  this  purpose,  to  an  absolute 
physical  prevention  by  the  defendant.* 

4.  That  fhs  Buyer  Jias  Became  Insolvent 

§  1093.  When  buyer  on  credit  becomes  Insolvent  seller 
may  decline  to  perform, — Analogous  to  the  cases  referred  to 
in  the  preceding  subdivision  are  those  in  which  the  buyer  be- 

62  Md.   150;    McCormick  ▼.   Basal  Plaintiff  replied  that  nevertheless  the 

(1877),  46  Iowa,  285;  Zuck  v.  McClure  goods  would  be  shipped  in  pursuance 

<1881),  dS  Pa.  St  541;  WindmuUer  v.  of  the  contract  They  were  so  shipped; 

Pope  (1887),  107  N.  Y.  674,  14  N.  E.  R.  the    defendant   refused   to  receive 

436;  Haines  V.  Tucker  (1870),  50  N.  H.  t.^em;  the  carrier  refused  to  retain 

4)07.  them  in  its  possession,  and  plaintiff 

1  Hosmer  v.  Wilson  (1859),  7  Mich,  took  them  back  and  placed  them  in 

294,  74  Am.  Dea  716;  Danforth  v.  storage  subject  to  the  defendant's 

Walker  (1864),  37  Vt  289;  Dillon  v.  order.  The  action  was  to  recover  the 

Anderson  (1870),  43  N.Y.  231;  Unex-  price.    Said  the  court:  **Itis  plain 

celled  Fire  Works  Co,  v.  Polites  (1890),  that  the  notice  given  to  the  plaint- 

130  Pa.  St  536, 17  Am.  St  R.  788, 18  iffs  by  the  defendant  not  to  ship  the 

AtL  R.  1058.  goods  was  a  repudiation  of  the  con- 

3 Hosmer  v.  Wilson,  7  Mich.  294, 74  tract;  it  was  not  a  rescission,  for  it 

Am.  Dea  716;  Moline  Scale  (Ik>.  v.  was  not  in  the  power  of  any  one  of 

Beed,  62  Iowa,  807,  3  N.  W.  R  96,  35  the  parties  to  rescind;  but  it  was  a 

Aql  R.  272;  Butler  v.  Butler,  77  N.  Y.  refusal  to  receive  the  goods,  not  only 

472,  83  Am.  R  648;  Allen  v.  Jarvis,  in  advance  of  the  delivery,  but  be- 

20  dJonn.  38.  fore  they  were  separated  from  the 

In  Unexcelled  Fire  Works  Ca  v.  bulk  and  set  apart  to  the  defendant; 
Polites  (1890),  130  Pa.  St  536, 17  Am.  the  direction  not  to  ship  was  a  reve- 
st R  788, 18  AtL  R.  1058,  it  appeared  cation  of  the  carrier's  agency  to  re- 
that  early  in  the  year  defendant  had  ceive;  and  the  plahi tiffs  thereby  had 
ordered  a  quantity  of  fireworks  from  notice  of  the  revocation.  The  deliv- 
plaintiff,  the  manufacturer,  to  be  sub-  ery  of  the  goods  to  the  carrier,  there- 
sequently  shipped.  After  the  manu-  fore,  was  unauthorized,  and  the  car- 
facturer  had  gotten  his  stock  manu-  rier^s  receipt  would  not  charge  the 
factured,  but  before  any  particular  defendant  The  plaintiffs  made  the 
goods  had  been  appropriated  to  this  carrier  their  agent  for  delivery,  but 
order,  defendant  countermanded  it  the  goods  were  in  fact  not  delivered. 
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comes  inBolvent  before  the  time  for  the  delivery  of  the  goods. 
Not  now  referring  to  the  matter  of  the  Beller's  lien, —  which  is 
djscuased  in  a  later  chapter, —  it  is  said  to  be  the  rale  that 
"the  seller,  notwithstanding  he  may  have  agreed  to  allow 
credit  for  the  goods,  is  not  bound  to  deliver  any  more  goods 
under  the  contract  until  the  price  of  the  goods  not  yet  de- 
livered is  tendered  to  him;  and  that,  if  a  debt  is  dne  to  him 
for  goods  already  delivered,  he  is  entitled  to  refuse  to  deliver 
any  more  till  he  is  paid  the  debt  due  for  those  already  delivered, 
as  well  as  the  price  of  those  still  to  be  delivered."' 

§  1094.  .  The  insolvency  of  the  buyer  does  not  of  iteelf, 

of  course,  rescind  the  contract;  and,  if  the  bnyePor  those  who 
represent  him  tender  the  price,  the  seller  would  be  bound  to 
deliver.  But  where  the  buyer  or  his  representative  does  not 
Urns  indicate  an  intention  to  goon  with  the  contract,  the  seller 
may  treat  it  as  an  abandonment  or  renunciation  on  the  part  of 
the  buyer,  and  therefore  as  a  ground  for  rescission  on  his  part.- 

§  1095. .  But  while  the  seller  ma^  thus  treat  the  con- 
tract as  rescinded,  be  is  not  obliged  to  do  so,  but  may  insist 
upon  its  performance.  He  must,  however,  in  this  event  show 
that  he  tendered  performance  in  accordance  with  the  contract,* 
including  even,  it  is  said,  the  delivery  upon  credit  as  agreed.* 

5.  That  the  Other  Party  is  JTnable  to  Perform. 
§  1096.  Buyer  may  repudiate  wh«re  seller  nnable  to  con- 
vey title.— The  fact  that  one  party  is  entirely  unable  to  perform 
his  undertaking  may  be  a  sufficient  justification  to  the  other  for 

A  deliveiy  was  tendered  bj  the  car-  >Ex  parte  Chalmera,  supra;  Hor- 

rier  when  the  goods  arrived  at  their  gan  v.'  Bain  (1874),  L.  R.  10  C  P.  13: 

destination,  but  the^  were  not  re  Ex  parte  Stapleton  (1879),  10  Ch.  Div. 

ceived.    The  action,  therefore,  could  586;  Florence  Mining  Ca  t.  Brown 

not  be  for  the  price,  but  for  special  (1867;,  124  U.  a  8M. 

damages  for  a  refusal  to  receive  the  'Florence  Mining  Ca  v.  Browu, 

goods  when  the  delivery  was  ten-  supra. 

dered."  '  Per  Brett,  J.,  in  Morgan  ▼.  Bain, 

1  Ex  parte  Chalmen  (1878),  L.  B.  8  mpra. 

Cb.  App.  sea. 
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deeming  it  at  an  end.  Thus  it  is  said:  "Where  a  person  sells 
property  which  he  is  neither  able  to  convey  himself  nor  has 
the  power  to  compel  a  conveyance  of  it  from  any  other  person, 
the  purchaser,  as  soon  as  he  finds  that  to  be  the  case,  may  say, 
*  I  will  have  nothing  to  do  with  it.' "  ^  "  That  principle,"  it  is 
further  said,'  '*  has,  of  course,  nothing  whatever  to  do  with  cases 
in  which  there  are  outstanding  interests  which  the  vendor  has 
the  power  of  getting  in,  because  in  those  cases  he  is  able  and 
he  is  under  an  obligation  to  get  them  in;  but  it  has  a  great 
deal  to  do  with  a  case  in  which  the  only  title  of  the  vendor  is 
contingent  upon  the  will  and  volition  of  a  third  person." 

6.  That  the  Other  Party  has  Disahled  Himself  to  Perform. 

§  1097.  Eflfect  of  disabling  one's  self  to  perform. — It  is  a 

general  principle  of  law  that  a  party  who  disables  himself  from 
performing  his  contract  before  default  by  the  other  waives  the 
performance  of  acts  by  the  latter,  which,  but  for  such  disabil- 
ity, he  would  be  bound  to  perform  as  conditions  precedent  to 
a  recovery  on  the  contract.  Thus,  "  if  A  engage  B  to  write 
articles  for  a  specified  term  in  a  periodical  publication  belong- 
ing to  A,  and  before  the  end  of  the  term  A  should  discontinue 
the  publication;  or  if  he  agree  to  sell  B  a  specified  ox,  and  be- 
fore the  time  for  delivery  should  kill  and  consume  the  animal; 
or  to  load  specified  goods  on  board  a  vessel  on  a  day  fixed,  and 
before  that  day  should  send  them  abroad  on  a  different  vessel, — 
it  is  plain  that  it  would  be  futile  for  B,  in  the  cases  supposed, 
to  tender  articles  for  insertion  in  the  discontinued  publication, 
or  the  price  of  the  ox  already  consumed,  or  to  offer  to  receive 
on  his  vessel  goods  already  sent  out  of  the  country ;  and  lex 
neminem  ad  vana  coffiV^  • 

iForrer  .v.  Nash  (1865),  85  Beav.  10  East,  859;  Amory  v.  Brodick,  5  & 

167,  quoted  in  Brewer  v.  Broad  wood  &  Aid.  712;  Short  ▼•  Stone,  8  Q.  B. 

<1883),  22  Ch.  Div.  105.  858;  Caines  v.  Smith,  15  M.  &  W.  189; 

*  Brewer  v.  Broad  wood,  supra,  Reid  v.  Hoskins,  4  E.  &  R  979,  5  id. 

.*  Benjamin  on  Sale  (6th  Am.  ed.),  729;  Avery  v.  Bowden,  5  K  &  K  714^ 

§  567,  citing  Ck>rt  ▼.  Ambergate  Ry.  6  id.  958;  Bartholomew  v.  Mark  wick, 

dx,  17  Q.  R  127;  BowdeU  v.  Parsons,  15  C.  R  (N.  3.)  710;  FrankUn  v.  Mil- 
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7.  Impossibilittf  of  Performance. 


§  1098.  In  general. —  The  excOse  of  impossibility  of  per^ 
formance  may  be  raised  under  a  variety  of  circumstances,  some 
of  which  do,  while  others  do  not,  present  a  true  case  of  impossi* 
bility.  These  circumstancea  may,  perhaps,  be  appropriately 
classified  under  three  heads:  Legal  impossibility,  Physical  im- 
possibility, and  Personal  inability.  . 

§  1099.  L^al  Impossibility  excuses. —  If  at  the  time  the 
contract  was  made  it  was  a  lawful  contract  to  make,  hut,  before 
the  time  for  its  performance  arrives,  the  law  has  made  its  per- 
formance illegal,  there  is  presented  what  is  here  meant  by  a 
legal  impossibility,  and  itexcuses  the  parties  from  the  perform- 
ance of  their  contract' 

§  1100.  Physical  Impossibility  eicases.—  So  where  the  par- 
ties have  contracted  in  reference  to  a  particular  thing,  and, 
before  the  time  for  performance  arrives,  that  particular  thing' 
has  become,  without  the  fault  of  the  promisor,  physically  im* 
possible  to  be  done,  the  promisor  is  excused.  Thus,  where  a 
present  sale  is  made  of  goods  to  be  delivered  at  a  future  day. 


ler,  4  A.  ft  R  G90;  Planobd  t.  Col- 
bunt,  8  Bing.  14;  Bobaon  v,  Drum- 
mond,  3  a  A  Ad.  803;  Inohbald  v. 
Western  Coffee  Co,  17  Q  K  <N.  &) 
78a 

To  same  effect:  Smith  v.  Jordan. 
18  Minn.  284.  97  Am.  Dec.  232;  Kew- 
comb  T.  Braokett.  16  Mass.  161: 
Clarke  v.  Cmndall,  37  Barb.  (N.  Y.) 
73;  Hawley  t.  Keeler,  58  N.  Y.  114; 
Parker  v.  Pettit,  43  N.  J.  L.  513; 
Woolner  v.  Hill,  03  Ji'.  Y.  578;  Lovell 
V.  Inauraoce  Co.,  lU  U.  8.  204,  28  L. 
ed.  423,  4  Sup.  Ct  R  890;  Chicago  v. 
Tilley,  103  U.  8.  146,  26  L.  ed.  871; 
Hinckley  v.  Steel  Ca,  131  U.  S.  364, 
80  L.  ed.  967,  7  Sup.  Ct  H.  875;  Wesl^ 
ern  Union  Tel  Ca  t.  Semmes,  73  Md. 
9,  30  AtL  R.  127;  WoU  \.  Marsh,  54 
CaL2Sa 


I  Brewster  t.  Kit<:hel,  1  Salt.  198; 
Baily  v.  De  Crespigoy.  L.  R.  4  Q.  B. 
180;  Cordss  v.  Miller,  39  Mich.  581, 33 
Am.  R.  430;  Sommea  v.  Insurance  Co^ 
18  Wall.  (U.  a;  158;  Jamieson  v.  In- 
diana Ubb  Co.,  128  Iiid.  055.  13  Ii,  K. 
A.  653,  38  N.  E.  R  76;  MalcomsoD  t. 
Wappoo  Mills  (ISaS).  SS  Fed.  R  680 
{a  C.  D.  a  Car.);  Uississippi  R.  B. 
Ca  V.  Green.  9  Heisk.  iTenn.)  5Sa 

In  Fresno  Milliag  Ca  t.  Fresno 
Canal,  etc.  Co.  (1899),  126  CaL  S40; 
G9  Pac.  R  140,  the  defendant  oon- 
tracted  to  supply  the  plaintiff  with 
water  from  its  canal,  if  it  were  not 
"  restrained  from  delivery."  Tha 
county  supervisors  Sited  in  the  caa&L 
Held,  that  the  defendant  was  not 
liable  for  aoa-deliTeif. 


OH.  I.]  PEEFOBMANOB   IN  GENERAL.  [§  1101. 

and  before  that  day  the  goods  are  lost  or  destroyed  without 
the  fault  of  the  seller,  the  buyer  must  pay  the  price  and  bear 
the  loss,  while  the  seller  is  excused  from  his  agreement  to  de* 
liver  which  has  now  become  physically  impossible.^  And  so 
if  the  contract  be  executory,  that  the  seller  at  some  future  day 
will  sell  and  deliver  certain  ascertained  chattels,  and  before 
that  time  they  are  lost  or  destroyed  without  the  seller's  fault, 
he  is  excused  from  his  agreement  to  sell  and  deliver,^  though 
of  course  the  loss,  of  the  goods  falls  upon  him,  as  the  title  had 
not  passed,*  The  reason  given  for  this  rule  is  "  that  in  con- 
tracts in  which  the  performance  depends  on  the  continued  ex- 
istence of  a  given  person  or  thing,  a  condition  is  implied  that 
the  impossibility  arising  from  the  perishing  of  the  person  or 
thing  shall  excuse  the  performance."  * 

§  1101, .  The  same  reason  will,  of  course,  apply  where, 

though  the  particular  goods  are  not  specified,  the  particular 
place  or  method  or  source  of  supply  is  made  a  condition  of 
performance,  and  performance  as  stipulated  becomes  physically 
impossible.* 

1  Per  Blackburn,  J.,  in  Taylor  t.  where  there  is  a  contract  to  sell  and 

Caldwell,  3  Best  &  Smith,  826,  citing  deliver  certain  ascertained  goods  at 

Rugg  V.  Minet,  11  East,  210.  a  given  date,  and  before  that  date 

In  NickoU  v.  Ashton,  [1900]  2  Q.  B.  arrives  the  goods  are  lost  by  acci- 

298.  there  was  a  contract  for  a  cargo  dent  and  without  the  vendor's  fault, 

to  be  shipped  per  steamship  Orlanda  he  is  not  liable  in  damages  to  the 

Before  the  date  of  shipment  the  Or^  vendea    See  also  Stewart  v.  Stone 

lando^  without  any  fault  of  the  sell-  (1891),  127  N.  Y.  500.  14  L.  R  A.  215, 

ers,  was  stranded  so  that  shipment  28  N.  K  R  595. 

by  her  became  impossible.     Held,  So  where  there  was  a  contract  for 

such  a  physical  impossibility  as  would  the  sale  of  the  crop  to  be  grown  on 

excuse  the  sellers.  certain  land,  and  the  crop  failed  from 

*  Taylor  v.  Caldwell,  supra;  McMil-  blight,  it  was  held  that  the  seller  was 

Ian  V.  Fox  (1895).  90  Wi&  178,  62  N.  excused.    Howell  v.  Coupland,  L.  R 

W.  R  1052;  Siegel,  Cooper  &  Co.  v.  9  Q.  K  462. 

Eaton  Ca  (1897),  165  III  550,  46  N.  E.  3  stone  v.  Waite,  88  Ala.  599,  7 

R449.  &R117. 

In  Dexter  v.  Norton  (1871),  47  N.  Y.  *  Per  Blackburn,  J.,  in  Taylor  v. 

62, 7  Am.  R  415,  it  is  held  in  reliance  Caldwell,  supra. 

upon  Taylor  v.  Caldwell,  supra,  that  ^  As  in  Howell  v.  Coupland,  suprcL 
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§  1102.  .  If  the  party  has  partly  performed,  and  fnC 

performaoce  then  becomes  physically  impossible  without  his 
fault,  he  may  recover  for  what  he  has  done.' 

§  1103.  Mere  InaMIIty  of  party  does  not  excuse. —  'Where, 
however,  the  thing  is  not  physically  impossible  to  be  done,  bat 
the  promisor  finds  himself  unable  to  perform  because  the  source 
or  means  or  opportunity  upon  which  he  relied  for  performance 
has  failed  him,  such  inability,  though  arising  without  his  fault, 
is  no  excuse  unless  the  parties  have  bo  stipulated.*  Mere  casual 

1  Anpis  V.  Scully  (1900),  11  Mass,  contract  for  the  raising,  seliing  and 

SST,  GT  N.  R  R.  674;  Butt«rl!eld  v.  delivering  of  i»ans,  but  all  the  tao- 

Byton  (1891),  153  Mass.  SIT,  27  N.  EL  er's  beans,  which  would  otberwiae 

B.  667, 12  L.  R.  A.  571.  have  been  BufBcient,  were  destroyed 

'In  Jones  t.  United  States  (1877),  by  frost,  be  was  held  not  excosed, 

96  U,  S.  24,  24  L  ed.  644,  there  waa  a  He  was  not  iestriot«d  aa  to  the  place 

contract  to  supply  the  government  at  which  they  should  be  nused,  and 

with    uniform  cloth  by  a  certain  in  this  respect  Howell  t.  Coupland, 

date.     Before    the    cloth    was    all  L.  B.  9  Q.  B.  462,  supra,  waa  distin- 

delivered  the  miU  in  which  it  was  guished.    It  watj,  said  the  court, 'a 

being  manufactured  was  destroyed  contract  in  its  nature  possible  of  per- 

by  fire,  and  the  contractor  was  un-  formance." 

able  to  supply  the  balance  of  the  In  Adams  v.  Ames  (1898),  19  Wash. 
goods  in  time.  Held,  no  excuse.  In  42o,  53  Fac.  B.  546,  a  contract  waa 
Booth  V.  KoUing  Mill  Co..  60  N.  Y.  made  for  the  sale  of  a  number  of 
467,  Mechem's  Coses  on  DaniE^es,  tons  of  oats,  the  purchaser  to  come 
133,  there  was  a  contract  to  supply  with  a  boat  to  take  them  away  within 
a  quantity  of  rails  by  a  given  date,  a  certain  time, "  wind,  tide  and  other 
Before  the  rails  were  made  the  mill  acts  of  Giod  permitting."  Held,  that 
burned  and  rails  could  not  be  pro-  (he  purchaser  cannot  enforce  the 
cured  elsewhere,  though  there  was  contract  when  his  failure  to  come 
time  to  bave  made  them  before  the  for  them  was  caosed  by  something 
mill  was  destroyed.  Held,  no  excuse,  other  than  an  act  of  God. 
And  Deiter  v.  Norton  (47  N.  Y.  83),  In  Ashmore  v.  Cox  (1899),  1  Q.  B. 
ttipra,  was  distinguished.  In  Sum-  436,  defendants  agreed  to  sell  and 
mers  v.  Hibbard  (1894),  153  III  103,  deliver  two  hundred  and  fifty  bales 
38  N.  B.  R.  899,  the  defendants  were  of  Manila  hemp,  to  be  shipped  from 
unable  to  fill  a  contract  to  sell  and  the  Philippine  Islands  "by  sailer  or 
deliver  a  quantity  of  sheet  iron  be-  sailers  between  May  1  and  July  31. 
cause  their  mill  broke  down.  Held,  1898.  Should  the  goods,  or  any  por- 
no excuse.  tion  thereof,  not  arrive  in  London 

In  Anderson  v.  May  (1893).  GO  Minn,  from  Ices  of  vessel,  cr  other  unavoid- 

280,  86  Am.  St  B.  642, 17  L.  B.  A.  555.  able  cause,  this  contract  to  be  void 

63  N.  W.  R.  530,  where  there  was  a  for  such   portion."     The   Spanisli- 
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impracticability  personal  to  the  particular  promisor  is  a  very 
different  thing  from  a  general  physical  impossibility.  "  Where 
the  contract  is  to  do  a  thing  which  is  possible  in  itself/'  said 
the  sapreme  court  of  the  United  States,  '^  the  performance  is 
not  excused  by  the  occurrence  of  an  inevitable  accident,  or 
other  contingency^  although  it  was  not  foreseen  by  the  party, 
nor  was  within  his  control."  * 

§  1104. .  Courts,  however,  will  not  be  astute  to  so  en- 

.large  the  construction  of  a  contract  that  it  shall  impose  a  lia- 
bility which  the  parties  evidently  did  not  contemplate  when 
choosing  the  language  of  their  agreement.  Thus,  in  a  recent 
case '  before  the  supreme  court  of  the  United  States  it  is  said : 
^^  There  can  be  no  question  that  a  party  may  by  an  absolute 
contract  bind  himself  to  perform  things  which  subsequently 

American  war  made  it,  in  a  business  pected  to  send  the  goods  to  fiU  his 

sense,  impossible  to  meet  these  terms,  contract  is  no  excuse  (Bacon  v.  Gk>bb 

and  the  defendants  sent  the  hemp  (1807),  45  HL  47);  nor  that  the  weather 

by  steamer  in  September.   Hdd,  th&t  was  bad  on  the  day  fixed  for  deli v- 

there  was  no  implied  condition  re-  ery  (Kitzinger  v.  Sanborn  (1873),  70 

lieving   the   defendants  from  oon-  IlL  146);  nor  that  the  weather  was 

formity  to  the  terms  on  account  of  so  cold  that  the  goods  could  not  be 

this  sort  of  impossibility,  and  they  transported  without  unusual  precau- 

were  liable  for  breach  of  contract  tions  (Kribs  v.  Jones  (1875),  44  Md. 

In  Eddy  V.  Clement  (1866),  88  Yt.  'SOd);  nor  that  the  canal  froze  by 

486^  there  was  a  contract  to  furnish  which  he  expected  to  deliver  them, 

lumber  for  a  house  by  certain  times.  Harmony  v.  B|ngham  (1854),  12  K.  Y. 

It  was  understood,  but  not  agreed,  99,  62  Am.  Dea  142.    See  also  Cun- 

that  the  seller  relied  upon  the  neigh-  ningham  Iron  Ca  v.  Warren  Mfg. 

boring  mills  for  his  supply.    Those  Ca  (1897),  80  Fed.  R.  878;  Romero  v. 

mills  failed  to  yield  a  supply  because  Newman  (1898X  50  La.  Ann.  80;  Mat- 

of  a  drought    Hdd,  no  excuse.  thews  v.  American  Central  Ins.  Ca 

In  Oakley  v.  Morton  (1854),  11 N.  Y.  (1897),  164  N.  Y.  449,  48  N.  E.  R.  751, 

25,  62  AuL  Dea  49,  the  contract  was  61  Am.  St  R  627;  Leavitt  v.  Dover 

to  supply  butter  during  the  season  (1891),  67  N.  H.  94,  82  AtL  R.  156,  68 

from  the  milk  of  twenty  cow&    Dur-  Am.  St  R  640. 

ing  the  season  the  milk  of  part  of  ^  In  Jones  v.  United  States,  suprcu 

the  cows  failed,  and  this  was  offered  To  same  effect:   Walker  v.  Tucker 

as  an  excuse  for  not  supplying  the  (1873),  70  IlL  527. 

butter.    Hdd,  insufficient  <  Chicago,  Mil  &  St  P.  Ry.  Ca  v. 

That  the  government  practically  Hoyt  (1893),  149  U.  a  1,  87  L.  ed.  625, 

absorbed  the  carrying  capacity  of  18  Sup.  Ct  R  77di 
the  railway  by  which  the  seller  ex- 
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become  impossible,  or  pay  damages  for  the  non-perform&nce, 
and  such  construction  is  to  be  put  upon  an  nnqaalified  ander- 
taking,  where  the  event  which  causes  the  impossibility  mi^ht 
have  been  anticipated  and  guarded  against  in  the  contract,  or 
where  the  impossibility  arises  from  the  act  or  defaalt  of  the 
promisor.  Bat  where  the  event  is  of  sach  a  character  that  it 
cannot  be  reasonably  supposed  to  have  been  in  the  contempla- 
tion of  the  contracting  parties  when  the  contract  was  made, 
they  will  not  be  held  bound  by  general  words,  which,  though 
large  enough  to  include,  were  not  used  with  reference  to  the 
possibility  of  the  particular  contingency  which  afterwards  hap- 
pens." 

§  1105.  llDoxpected  expense  does  not  excuse.— So  obvi- 
ously the  fact  that  the  contract  cannot  be  performed  without 
a  great  and  unlooked-for  expense  does  not  constitute  such  im- 
possibility as  will  excuse.' 

8.  Prevention  of  Performance. 

§  1106.  Prevention  by  one  party  equivalent  to  perform- 
ance by  the  other. — Akin  to  the  question  of  waiver  of  per- 
formance is  that  of  the  prevention  by  one  party  of  performance 
by  the  other.  If  the  performaiice  by  one  party  is  a  condition 
precedent  to  performance  by  the  other,  and  the  latter,  when 
the  former  offers  or  is  ready  to  perform,  refuses  to  accept  the 
performance,  or  hinders  or  prevents  it,  this  is  clearly  a  waiver 
and  the  latter*s  liability  becomes  fixed  and  absolute.  This  act 
of  prevention  may  be  either  an  express  refusal  to  accept  or  per- 
mit performance,  or  it  may  be  some  act  in  pais  operating  more 
indirectly  to  prevent  or  preclude  performance.'  In  either  event, 

■  I^ineT.  Sherwood  (187S),  21  Minn,  by  C,  upon  whose  bond  B  became 

235  [citing  Dermott  v.  Jones^  2  Wall,  eurety.  It  was  held  that  the  delivery 

1;  Stees  t.  Leonard,  30  Hinn.  4941.  of  the  logs  as  agreed  was  prevented 

'SuchacasewasKetchum  v.Zeils-  by  the  act  of  B,  and  that  he  oould 

dorff,  28  Wis,  Bit     Here  logs,  which  not  insist  upon  delivery  until  there- 

A  had  contracted  to  deliver  to  Bata  plevin  suit  was  determined, 
oertain  time,  were  seized  before  that       Where  there  was  a  contract  for  the 

time  upon  a  writ  of  replevin  sued  out  sale  of  a  monument  with  aa  inscrip- 
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however,  the  act  or  conduct  of  the  one  which  prevents  per- 
f ormiince  by  the  other  is  an  excuse  for  the  latter's  non-perform- 
ance. "  If  it  were  necessary  to  cite  any  case  for  this,  which  is 
evident  from  common  sense,"  said  Ashhurst,  J.,*  "  it  was  so 
held  in  EoU's  Abridgment  and  many  other  books."  ^ 

§1107. After  part  performance. —  If  the  prevention 

is  of  further  performance  after  the  receipt  of  performance  in 
part,  the  defaulting  party  is  of  course  liable  for  what  lie  has 
already  received  and  accepted.* 

m. 

What  Constitutes  Febfobmanob.  ^ 

§  1106.  In  general. — It  remains  next  to  be  considered  what 
constitutes  performance  by  each  party  and  what  acts  are  neces- 
sary to  be  performed  by  each  to  perfect  such  performance. 

tion  of  four  lines  of  verse,  but  the  Conn.  88;  Grove  v.  Donaldson,  16  Pa. 

buyer  failed  to  supply  the  verse,  it  St.  128:  Kugler  v.  Wiseman,  20  Ohio, 

was  held  that  the  seller  might  re-  861;   Fleming  v.   Gilbert,  8  Johns, 

cover  the  price,  less  the  cost  of  in-  (N.  T.)  528;  Ketohum  v.  Zeilsdorff,  26 

scribing  such  a  verse.  Eastern  Gran-  Wi&,  514;  United  States  v.  Peck,  102 

ite  Ca  V.  Heim,  89  Iowa,  698, 57  N.  W.  U.  S.  64;  Butler  v.  Butler,  77  N.  Y. 

R,  487.  472,  83  Am.  R.  648;   Anvil  Mining 

iln  Hotham  v.  East  India  Ckx,  1  Ckx.  v.  Humble,  158  U.  &  640,  88  L. 

T.  R.  688, 1  Rev.  R  888.  ed.  814,  14  Sap.  Ct  R  876:  Buoklin 

«Pontifex  v.  Wilkinson,  1  Ck>m.  B.  v.  Davidson,  155  Pa.  St  862,  26  AtL 

75;  Holme  v.  Guppy,  3  M.  &  W.  887;  R  648;  Parker  v.  Macomber,  17  R  L 

Armitage  v.  Insole,  14  Q.  R  728;  674,  16  L.  R  A.  858,  24  AtL  R  464; 

Ellen  V.  Topp,  6  Exch.  424;  Laird  v.  Ellithorpe  Air  Brake  Ck).  v.  Sire,  41 

Pim,  7  M.  &  W.  474;  Cort  v.  Amber-  Fed.  R  662;  Filley  v.  Walker,  28  Neb. 

gate  Ry.  Ca,  17  Q.  R  127;  Russell  v.  506,  44  N.  W.  R  787;  Kelley  v.  Row- 

Bandeira,  18  Ck>m.  R  (N.  &)  149;  ane,  88  Mo.  App.  440;  Day  v.  Jeffords 

Mackay  v.  Dick,  6  Appi  Cas.  251;  (1897),  102  Ga.  714,  29  S.  £.  R  591; 

Oostigan  v.  Mohawk   R.  R  Ca,  2  Yandegrift  v.  Cowles,  eta  Ca  (1900), 

Denio  (N.  Y.),  609,  48  Am.  Dea  758;  161  N.  Y.  485,  55  N.  R  R  941;  Clark 

Hosmer  v.  Wilson,  7  Mich.  274^  74  v.  Johnson  Foundry  Co.  (Ky.,  1897), 

Am.  Dea  716;  Howard  v.  Wilming-  42  S.  W.  R  844 
ton  R  R  Ca,  1  GiU  (Md),  811;  Little       »  Hartlove  v.  Durham  (1898),  86  Md. 

v^  Mercer,  9  Ma  216;   Risinger  v.  689,  89  AtL  R  617. 
Cheney,  7  IXL  84;  AUen  v.  Jarvis,  20 
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This  suggests  a  natural  subdivision  of  the  subject  as  foil* 

1.  Performance  by  the  seller. 

2.  Performance  by  the  buyer. 

1.  Performance  hy  ike  Seller. 

§  1109.  Of  performance  by  the  seller  in  general. — Tbt 

ties  which  the  contract  imposes  upon  the  seller  are  chiefly  i 
namelj; 

I.  To  convey  the  title, 
11.  To  deliver  possession. 
III.  To  comply  with  all  conditions  precedent, 
rV.  To  perform  collateral  agreements,  «.  g.,  warrantie 
^ach  of  these  several  matters  must  be  separately  considt 
and  will  form  the  subject  of  a  chapter. 

2.  Performance  iy  tJts  Buyer. 

§  1110.  Of  performance  by  the  buyer  in  general. — The 
ties  which  the  contract  imposes  upon  the  buyer  are  chiefly  t 
namely : 

I.  To  accept  the  transfer  and  delivery  of  the  goods. 
IL  To  pay  the  price. 
Each  of  these  matters  must  likewise  be  separately  conside 
and  will  form  the  subject  of  a  chapter. 


CHAPTER  n. 


OP  THE  TRANSFER  OF  THE  TITLE  BY  THE  SELLER 


%  1111  Necessity  of  the  transfer. 
1113.  What  constitutes  the  trans- 
fer. 


g  1118, 1114  Evidence  of  the  trans- 
fer —  Bill  of  sale. 
1115b  Duty  of  the  seller. 


§  1111.  Necessity  of  the  transfer. —  Every  sale  of  goods, 
when  analyzed  into  its  elements,  consists,  so  far  as  the  seller 
is  concerned,  of  two  parts,  namely:  l,the  agreement  to  trans« 
fer  the  title;  and  2,  the  actual  transfer  of  the  title, —  in  other 
words,  the  contract  and  the  conveyance.  It  may  well  happen, 
as  it  usually  does  in  actual  cases,  that  these  two  acts  are  prac- 
tically simultaneous,  but  they  are  not  necessarily  so.  The  first 
may  long  precede*  the  second,  constituting  what  has  often  been 
called  the  executory  sale.  The  first  may  exist  though  the  sec- 
ond never  takes  place,  as  where  for  some  reason,  like  the  break- 
ing oflf  of  the  negotiations  or  the  non-performance  of  conditions 
precedent,  the  occasion  for  passing  the  title  in  pursuance  of 
the  agreement  never  arises.  But  in  order  that  a  sale,  as  it  has 
been  defined  in  this  work,  shall  exist,  it  is  of  course  necessary 
that  at  some  time  the  transfer  of-  the  title  shall  actually  take 
place. 

• 

§  1112.  What  eonstltntes  the  transfer. —  The  question  in 
hand  is  much  simplified  by  the  fact  that,  in  the  ordinary  case, 
no  formal  transfer  or  conveyance  is  necessary.  Unlike  the 
case  of  real  property,  the  title  to  personal  property  passes,  as 
a  general  rule,  whenever  the  parties  intend  that  it  shall  pass. 
This  subject  has  been  already  so  fully  discussed  in  earlier  sec- 
tions *  that  little  further  is  here  required ;  but,  as  will  be  re- 
membered,  where  the  chattel  is  specifically  ascertained  the  title 


iSee  ante,  §  476  et  seq. 
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to  it  passes,  as  the  result  of  the  intention  of  the  parties,  w 
ever  and  as  soon  as  the  bargain  is  complete  and  the  seliei 
done  everything  which  the  contract  contemplates  as  prt 
inary  to  the  passing  of  the  title,'  Where  the  chattel  is  not 
cilic  at  the  time  of  the  negotiations,  the  title,  as  has  been  e 
will  pass  whenever  and  as  soon  as  some  specific  chattel  hns  I 
definitely  appropriated  to  it.*  These  general  rules  will  of  co 
yield  to  contrary  agreement  or  to  opposing  intention;  v 
is  here  to  bo  emphasized  is  that,  as  a  rule,  whenever  it  is 
intention  that  the  title  to  a  specific  chattel  shall  pass,  it  i 
pass  by  force  of  that  intention, 

§  1113.  Evidence  of  the  transfer  — Bill  of  sale.— It: 
conree  entirely  competent  for  the  legislature  to  prescribe  s 
form  of  making  the  transfer,  or  to  declare  what  shall  be 
evidence  of  such  a  transfer,  and  these  statutory  requirem 
must  be  complied  with.  The  note  or  memorandum  in  wri 
required  by  tlie  statute  of  frauds  affords  the  best  illustratio 
the  nature  and  effect  of  such  provisions.  Statutes  are  also  fc 
in  many  States  requiring  a  bill  of  sale  to  be  executed  and 
haps  filetl  or  recorded  in  certain  cases,  and  statutes  of  this 
are  most  likewise  be  observed. 


§  1114. .  In  the  absence,  however,  of  these  statutory 

visions,  it  is  the  general  rule  that  sales  of  chattels  reqnin 
special  formalities  and  no  written  conveyance  or  other  d 
mentary  evidence  of  their  existence.  Written  evidence  r 
in  many  cases,  be  a  convenience  or  a  matter  of  precaution, 
it  is  not  indispensable  except  as  already  indicated. 

§  1116.  Duty  of  tlie  seller. —  The  duty  of  the  seller  to  ir 

the  transfer  of  title  may  be  subject  to  a  great  variety  of 
dittons  precedent,  both  express  and  implied,  most  of  wl 
have  been  already  considered.  The  present  question  is 
with  that;  but  assuming  that  all  conditions  precedent  to 
passing  of  the  title  have  been  performed,  what  then  is  the  c 


iBee  ante,  §  483. 


'Soa  ante.  §7aL 
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of  the  seller?  Obviously,  to  transfer  the  title,  and  for  this  pur- 
pose to  take  all  the  steps  and  perforin  all  the  acts  which  are 
necessary  to  accomplish  that  result.  If,  therefore,  selection, 
appropriation,  marking,  weighing,  measuring  or  other  act  is 
required  of  the  seller,  it  is  his  duty  to  perform  that  act  in  the 
manner  and  under  the  circumstances  necessary  to  effectuate 
the  purpose.    If  written  instruments  are  necessary  it  is  his 

duty  to  execute  them, 
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§  1168,1161 Severable  contract. 

Becoveiy  for  part  perform- 
ance. 

1165.  Severable  contract  — 

Failure  as  to  part. 

1166-1169.  Quantity  indefi- 
nite—  "More  or  less**  — 
"About" 

1170, 1171. Quantity  indefi- 
nite—  Option  as  to  quan- 
tity—  Election. 

5.  To  Whom  Delivery  is  to  be  Made, 

1172.  Must  be  to  buyer  or  some  one 
who  represents  him  for 
that  purpose. 

1178.  Delivery  to  agent  sufScient 

1174  Delivery  to  one  of  joint  pur- 
chasers sufficient. 

1175.  Delivery  to  carrier,  when  suf- 
ficient. 

1176^ How  question  arisea 

1177. How  question  deter- 
mined. 

1178-1180.  Is  matter  of  agree- 
ment —  (instruction  of 
agreement. 

1181.  Undertaking  of  seller  to 
"send,"  "ship"  or  "for- 
ward  "  goods,  how  satisfied. 

1182. Selection  of  carrier. 

1188. Delivery  to  the  carrier 

must  be  made  with  due 
care. 

1184  Undertaking  of  seller  to  de- 
liver the  goods,  how  satis- 
fied. 


6.  Wliat  Constitutes  Delivery, 

%  1185,  In  general 
1186L  Delivery    complete    when 

goods  properly  placed  at 

buyer's  disposal 
1187, 118a  What  acts  necessary  in 

ordinary  casea 
1189. Seller    in     readiness 

though  buyer  in  default. 
1190.  Marking    and    setting 

asida 
1191. "Where    goods    are   on 

seller's  land — Licensa 
1192L Where  goods  in  custody 

of  a  third  person. 

—  Where  goods  in  posses- 
sion of  bailee  —  Attorn- 
ment. 

—  Delivery  by  transfer  of 
bill  of  lading  or  warehouse 
receipt. 

—  Delivery  to  carriers. 

—  Delivery  by  carriers. 
Delivery   where   goods 


119a 


1194 


1195. 
119a 
1197. 


119a 


1199. 


1200. 


120t 


1202. 


are  bulky  or  not  capable  of 
manual  delivery — Symbol- 
ical delivery. 

—  Delivery  where  goods 
are  retained  by  seller  as 
bailee  of  buyer. 

—  Delivery  of  growing 
crops. 

Delivery  of  articles  sit- 


on 


uate  on  land  sold. 

—  Delivery  of  goods 
vessel  at  sea. 

—  Delivery  where  goods  al- 
ready in  possession  of  buyer. 


§1116.  Of  the  seller's  dnty  to  deliyer  possession.— The 

next  duty  to  be  considered  is  that  of  the  seller  to  deliver  pos- 
session  of  the  goods.  When  the  title  has  passed  that  fact  or- 
dinarily draws  with  it  the  right  to  the  possession,  and,  unless 
there  is  some  agreement  to  the  contrary,  it  is  the  duty  of  the 

seller,  as  part  of  the  contract  of  sale,  to  pat  the  buyer  in  pos- 
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session.  The  right  to  possession  may,  boweTer,  remain  in 
seller  as  the  resalt  of  express  or  implied  conditions  to  t 
effect,  notwithstanding  that  the  title  has  passed.  What  th 
conditions  are  is  elsewhere  considered,  and  the  subject  for 
veatigation  hero  is  the  general  duty  when  no  soch  conditii 
intervene.  So  also  the  bayer,  by  agreement,  may  be  entit 
to  possession  before  the  title  has  passed,  bat  that  form  of  agr 
racnt  has  likewise  been  elsewhere  considered.  That  whici 
is  ROW  the  purpose  to  discuss  is  delivery  in  performance  a 
execution  of  the  contract  to  sell. 

§  1117.  What  ts  here  meant  by  dellTery.— The  term  "i 
livery"  as  used  in  the  law  of  sale  has  unfortunately  no  sin; 
and  precise  meaning,  but  is  employed  in  a  great  variety  of  s 
niScations.  It  is  used  to  express  that  slight  act  of  designati' 
requisite  to  effect  a  change  of  title  between  the  parties.'  It 
used  to  express  the  receipt  and  acceptance  requisite  to  satis 
the  statute  of  frauds.'  It  is  used  to  express  the  change  of  p< 
session  necessary  to  sustain  the  sale  as  against  the  claims 
creditors.'  Jt  is  used  to  designate  that  parting  with  possessi< 
which  will  destroy  the  seller's  lien.*  It  is  used  to  express  th 
act  of  surrender  by  a  carrier  which  will  put  an  end  to  the  sellei 
riglit  of  stoppage  iv^transitu?  None  of  these  uses,  however, 
the  one  here  intended.  That  which  is  here  involved  is  th 
surrender  of  possession  which  would  enable  the  seller  to  si 
tain  an  action  as  for  goods  sold  and  delivered  or  to  succei 
fully  resist  an  action  by  the  buyer  for  non-delivery. 

It  involves  such  questions  as: 

1.  The  obligation  to  deliver. 

2.  The  place  of  delivery. 

3.  The  time  of  delivery. 

4.  The  thing  to  be  delivered. 

5.  The  person  to  v?hom  delivery  is  to  be  made. 

6.  What  constitutes  delivery. 


e  ante,  g  695  et  »eq. 
e  ante,  g  063. 


*Seejwsf,  gl4S2;  Arnold  v.  Delan 
4  Cush.  (Mosa.)  S3,  50  Atn.  Dea  TH 
'See post,  §1697. 
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1.  The  Obligation  to  Deliver. 

m 

§  1118.  The  obligation  to  deliyer. — It  is  an  implied  term 
in  the  contract  of  sale  that  the  seller  will  not  only  transfer 
the  title  bnt  will  deliver  the  goods  to  the  buyer  whenever 
everything  has  been  done  which  entitles  the  latter  to  posses- 
sion, and  an  action  may  be  maintained  by  the  buyer  if  the 
«eller  refuses  to  deliver.^  The  obligation  to  deliver  may  also 
be  imposed  by  the  express  terms  of  the  contract,  and,  as  between 
themselves,  the  parties  may  make  such  terms  as  please  them 
respecting  the  time,  place  or  other  circumstances  of  the  de- 
livery.* Where,  however,  they  have  made  no  such  contract, 
the  law  supplies  the  rule  which  shall  govern  these  various  inci- 
<ients,  and  what  this  rule  shall  be  it  is  one  of  the  purposes  of 
this  chapter  to  determine.    . 

I 

§  1119.  Delivery  nsnally  to  be  concnrrent  with  payment. 

The  first  and  most  important  of  the  general  principles  appli- 
cable to  this  subject  is,  that  where  no  term  of  credit  is  given 
or  other  special  arrangement  made  the  delivery  by  the  seller 
is  to  be  concurrent  with  payment  for  the  goods  by  the  buyer. 
Even  though  the  sale  be  so  far  completed  that  the  title  has 
passed,  the  buyer,  in  the  absence  of  any  agreement  to  the  con- 
trary, is  not  entitled  to  possession  until  he  pays  or  tenders  the 
price.'  "  Where  goods  are  sold,"  said  Bayley,  J.,  in  a  leading 
"Case,*  "and  nothing  is  said  as  to  the  time  of  the  delivery  or  the 
time  of  payment,  and  everything  the  seller  has  to  do  with  them 

1  'an  every  contract  of  sale  there  219,  21  Am.  St  R.  868,  20  AtL  R.  542. 
is  on  the  part  of  the  vendor  an  obli-  See  also,  per  Blackburn,  J.,  in  Gal- 
gation,  not  only  to  transfer  the  prop-  cutta  Ca  v.  De  Mattos,  mprcu 
«rty  in  the  thing  sold,  but  also  to  'See  discussion  of  payment  as  a  con- 
deliver  possession  to  the  buyer."  Per  dition  precedent,  antet  §§  538-557. 
-Cockbum,  C.  J.,  in  Calcutta  Ckx  v.  ^  Bloxam  v.  Sanders  (1825),  4  Bam. 
De  Mattos  32  L.  J.  R.  Q.  R  322,  885.  &  C.  941, 10  Eng.  Com.  L.  86a  See 
^'The  obligation  to  deliver,  if  not  ex-  also  Dixon  v.  Yates  (1883),  5  R  &  Ad. 
pressed,  is  implied."  Qray  v.  Walton,  813,  27  Eng.  C.  L.  86:  Simmons  v. 
107  N.  Y.  254, 14  N.  E.  R  191;  Buddie  Swift  (1826),  5  R  &  C.  857, 11  Eng.  C. 
V.  Green  (1857),  3  BL  &  N.  906.  L.  712;  Mowry  v.  Kirk  (1869),  19  Ohio 

2  See  Stephens  v.  Oifford,  187  Pa.  St  St  375. 

063 


§§  1190,  1191.]  LAW   OF   SALE.  [bOO 

is  complete,  the  property  vests  in  the  buyer,  so  as  to  sn 
him  to  the  risk  of  any  accident  which  may  hap|»n  to  the  gi 
and  the  seller  is  liable  to  deliver  them  whenever  they  ar 
manded,  upon  payiiient  of  the  price;  but  the  bojer  has  no  i 
to  have  possession  of  the  goods  till  hepays  tAeprtce." 

§  1120.  ,  "The  seller's  right  in  respect  of  the  pr 

continued  the  learned  judge,  "is  not  a  mere  lien  which  he 
forfeit  if  he  parts  with  the  possession,  but  grows  out  o 
original  ownership  and  dominion,  and  payment  or  a  tendt 
the  price  is  a  condition  precedent  on  tlie  buyer's  part,  and  i 
he  makes  such  payment  or  tender  he  has  no  right  to  the 
session.  If  goods  are  sold  upon  credit,  and  nothing  is  ag 
upon  as  to  tlie  time  of  delivering  the  goo<ls,  the  vendee  is 
mediately  entitled  to  the  possession,  and  the  right  of  posses 
and  the  right  of  property  vest  at  once  in  him;  but  his  rigl 
possession  is  not  absolute :  it  is  liable  to  be  defeated  if  ht 
comes  insolvent  before  he  obtains  possession." 

§  1121.  .  The  parties  may,  of  course,  agree  upon  a  t 

of  credit,  or  make  other  arrangements  postponing  paym 
and  in  such  cases  the  buyer  is  entitled  to  delivery  withou' 
but,  as  stated  above,  unless  such  agreement  is  made,  the  sc 
must  be  ready  and  willing  to  deliver  the  goods  in  escbangt 
the  price,  and  the  buyer  must  be  ready  and  willing  to  pay 
price  in  exchange  for  the  goods.' 

'  Chapman T.Latlirop.SCow.(N.Y.)  Ma  558,  38  Am.  St.Rei5,33  &? 

110.  la  Am.  Dec  433;  Cole  v.  Swan-  8ia 

Eton,   1   Gal.  51,   63   Am.   Dec    388;        In   Hapgood  v.   Shaw   (ISTfl). 

Southwestern  Freight  Ccx  v.Stanard,  Mass.   276,   Hapgood    ordered   k 

44  Mo.  71,  100  Am.  Dec  SSS;  Walt«r  guns  from  a  manufacturer  in  1 

V.  Eeed,  34  Neb,  544,  53  N.  W,  R.  land, throughShawandWRrren. 

68S;   Hackins  v,  Warren,  115  Mas&  were    doing    business    as    stiipi 

5I-I;  Stoolflre  v.  Royse,  71  IlL  223;  merchants  in  Boston  and  Liver 

Simmons  v.  Oreen,  35  Ohio  St  104;  under  the  name  of  Warren  & 

Phelps  T.  Hubbard,  51  Vt  489;  Diem  The  manufacturer  seat  the  guot 

V.  Koblitz,  40  Ohio  St.  41,  34  Am.  St.  dered,  and  also  others  not  ordere 

H.  631,  29  N.  E.  R.  1124;    Johnson-  Warren  &  Co.,  who  paid  for  tl 

Brinkman  Co>  v.  Central  Bank,  116  and  sent  them  to  America  witi 
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§  1122.  Conditions  precedent  to  delivery. —  In  the  absence 
of  a  contrary  agreement,  either  express  or  implied  from  the 
nature  of  the  goods,  the  previous  dealings  of  the  parties  or  the 
other  circamstances  of  the  case,  the  seller  is  not  bound  to  send 
or  carry  the  goods  to  the  buyer.  He  does  all  that  he  is  bound 
to  do  by  leaving  or  placing  the  goods  at  the  buyer's  disposal, 
or,  as  it  is  sometimes  said,  by  being  ready  and  willing  to  sur- 
render them  to  the  buyer,  so  that  the  latter  may  remove  them 
without  lawful  obstruction.^  This  must  certainly  be  the  case 
where  delivery  is  to  be  upon  demand;  but  the  rule,  as  will  be 
seen,*  is  otherwise,  where  the  seller,  under  the  contract,  is 
bound  to  take  the  initiative. 

§  1123. Notice  of  readiness  to  deliver  or  receive. — 

By  the  express  or  implied  conditions  of  the  agreement,  also, 
it  may  be  that  something  is  to  be  done  or  some  notice  is  to  be 

authoritj.    An  agreement  was  then  the  other  upon  it,  he  must  put  him 
made  between  Warren  &  Ca  and  in  default;  he  must  show  a  refusal 
Hapgood  whereby  the  former  bound  of  the  other  party  to  perform,  or 
themselves  to  deliver  the  guns  to  some  act  or  neglect  on  his  part  which 
Hapgood  on  or  before  the    1st  of  may  be  regarded  as  equivalent  to  a 
June  next,  as  Hapgood  should  elect,  refusal.    Unless  excused  from  per- 
upon  payment  of  the  price  due,  with  formance  on  his  own  part  by  the  re- 
freight  charges  and  interest  on  re-  fusal  of  the  other  party  to  perform, 
mittance;   and  Hapgood  agreed  to  or  some  conduct  equivalent  to  a  re- 
receive  the  guns  on  or  before  that  fusal,  he  must  show  that  he  has  of- 
datOb    It  was  shown  on  the  trial  that  fered  to  perform  his   part   of  the 
up  to  June  1st  Warren  &,  Ca  never  agreement;  or  at  least  that  he  gave 
delivered  or  offered  to  deliver  the  notice  of  his  readiness  to  perform, 
guns,  nor  made  any  statement  of  the  or,  being  thus  ready,  requested  per- 
amount  due,  and  that  Hapgood  never  formance  by  the  other  party.  Failing 
asked  for  such  statement  or  paid  or  to  do  that,  he  cannot  charge  the 
offered  to  pay  the  amount  The  court  mere  neglect  of  the  other  party  to 
isaid:  *'  Upon  that  statement  neither  take  any  action  as  a  refusal  to  per- 
party  is  in  default;  neither  can  hold  form  or  as  a  breach  of  the  agree- 
the  other  for  a  breach  of  the  agree-  ment" 

ment    Hapgood  was  bound  to  pay        ^  Benjamin  on  Sales  (6th  Am.  edO> 

only  upon  delivery  of  the  guns,  and  §  679.    See  also  Hillestad  v.  Hostet- 

Warren  &  Ca  were  bound  to  deliver  ter.  46  Minn.  898,  49  N.  W.  R.  192; 

the  guns  only  upon  payment.    Upon  Groddard  v.  Binney,  116  Mass.  450,  15 

such  an  agreement,  if  both  parties  Am.  R.  113. 
remain  inactive,  there  is  no  breach       'Seepos^,  §  1125. 
by  either.    If  either  would  charge 
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given  by  one  party  before  delivery  is  dae.  If,  for  example, 
the  seller  is  to  manufacture  or  otherwise  prepare  the  good& 
for  delivery  to  the  buyer,  who  is  then  to  come  and  get  tbem, 
the  seller  must  give  the  buyer  notice  when  they  are  ready.' 
If,  on  the  other  hand,  the  goods  are  to  be  delivered  when  the 
bnyer  is  in  readiness  to  receive  them,  the  buyer  must  give  the 
seller  notice  when  he  is  ao  ready.'  Until  snch  notice  is  given 
in  a  reasonable  and  timely  manner,  the  other  party  cannot  be 
in  default;  if  the  notice  is  given  and  the  other  then  fails  or 
refuses  to  deliver  or  receive,  the  party  giving  the  notice  may 
treat  the  contract  as  broken  by  the  other.' 


2.  The  Place  of  Delivery. 

§  1134.  Whea  no  place  specified,  delivery  to  be  where 
goods  were  at  time  of  sale.— In  respect  of  the  place  of  deliv- 
ery where  no  place  is  agreed  upon  by  the  parties,  it  is  the  gen- 
eral rule  that  the  articles  sold  are  to  be  delivered  at  the  place 
where  they  are  at  the  time  of  the  sale.  The  store  of  the  mer- 
chant, the  shop  of  the  manufacturer  or  mechanic,  and  the  farm 
or  granary  of  the  farmer,  or  other  place  at  which  the  com- 
modities sold  are  known  to  be  deposited  or  kept,  must  be  the 
place  where  the  demand  and  delivery  are  to  be  made  when 
the  contract  is  silent  as  to  the  place.*    And  the  same  rale 

»8ee  pari,  g  1180;  Bliss  Ca  v.  U.  a  I^  St  320.  «  Am.  St  E.  834.  S9  AtL 

Incandescent  Oas  L.  Ca  (I8iai,li9  R.833:  Qrayv.  Walton,  I07N.Y.354, 

N.Y.  300,43  N,  B.  B.  858.  14N.  RR191;  Dakota  Stock  Ca  v. 

I  See  poat,  %  lisa  Price,  S2  Neb.  »S,  84  N-  W.  B.  97;  Raj;- 

*8eepo8(,  §§1128-1130.  land  v.  Wood  (ISBU  71  Ala.   Uj; 

*Janney  v.Sleeper.SOHinn.  473, 16  Phoenix  Look  Works  v.  Hardwajv 

N.  W.  R  305  [citing  Middlesex  Ca  v.  Ca  (1891),  0  Houst  (Del)  833,  38  AtL 


Osgood,  4aray  (Mass.),  447;  Smith  i 
Gillett,  50  111.  390;  Hamilton  v.  Cal 
houn,  2  Watts  (Fa.),  130;  Lobdell  v 
Hopkins,  5  Cow.  (N.  Y.)  516;  Rice  v 
Churchill.  2  Donio  (N.  Y.),  145;  Wil 
mouth  V.  Pfttton,  3  Bibb  (Ky.),  280 
Sousely  v.  Burns,  10  Bush  [Ky.),  87]; 


Seller's  resldeiiw.— Where  cum- 
bersome goods  are  to  be  delivered  an  J 

no  p1ac«  is  agreed  upon,  the  seller'a 
residence  is  said  to  be  the  place  which 
tlie  law  implies.  Sousely  v.  Burns, 
xupra  (hogs):  Wilmouth  v.  Patt^o, 


Hatch  V.  Oil  Ca,  100  U.  S.  124,  25    supra  (a  negro).    See  Sale  of  Goods 
L.ed.554;  Perlman  V. Sartorious,  163    .\ct.po.tf.  Appendix,  39(1). 
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would  apply  where  the  goods  are  to  be  manufactured,  grown 
or  produced.^  This  rule  may,  of  course,  be  altered  by  the  cir- 
cumstances of  the  case,  the  nature  of  the  property,  the  situation 
of  the  parties,  their  previous  course  of  dealing  or  the  custom 
of  the  trade;  but  in  the  absence  of  some  such  facts  to  show  a 
contrary  intention,  the  rule  given  will  prevail.* 

Place  where  groods  are  at  time. —  where  the  payee  resided  at  the  time 
In  Smith  ▼.  Gillett,  suprcL,  the  court  of  making  the  contract^  or,  etc.  In 
say:  "What  could  be  a  more  nat-  Holz  v.  Peterson  (1895).  98  Iowa,  741, 
ural  and  reasonable  inference,  if  A,  62  N.  W.  R.  19,  the  court  construed 
owning  a  large  lot  of  cattle  then  this  section  and  held  that  in  a  con- 
being  fed  in  a  certain  lot  of  his  or  of  tract  for  the  sale  and  delivery  of 
another  person,  agpneeing  to  sell  them  cattle,  in  the  absence  of  a  stipulated 
to  B  at  a  certain  price  per  hundred  place  for  delivery,  the  place  of  de- 
weight,  and  to  deliver  them  on  one  livery  is  that  of  the  buyer, 
of  two  days  named,  and  nothing  is  ^  In  Bliss  Ca  v.  U.  S.  Incan.  Qas  L. 
said  about  the  place  of  delivery  than  Ca  (1896),  149  N.  T.  800,  43  N.  R  R. 
that  the  place  where  they  are  being  839,  it  is  held  that  on  a  contract  to 
fed  should  be  the  place  of  delivery?  manufacture  goods,  e.  g.,  dies  to  cut 
What,  under  such  a  contract,  would  gas  burners,  where  no  place  of  de- 
be  the  duty  of  B?  To  be  at  the  lot  on  livery  is  specified,  the  goods  would 
the  day  named,  ready  and  willing  to  be  delivered  at  the  seller*s  factory; 
pay  the  price  agreed  on,  when  the  and  it  would  be  his  duty,  on  comple- 
weight  is  ascertained.  And  would  tion  of  the  goods,  to  notify  the  buyer 
it  not  be  an  inference  equally  nat-  and  give  him  an  opportunity  to  in- 
ural  and  reasonable  that  the  most  spect  the  goods  at  the  factory  to- de- 
con  venient  cattle  scales  would  be  termine  whether  they  corresponded 
•  resorted  to  for  this  purpose?*'  In  with  the  terms  of  the  contract.  If 
Dakota  Stock  Ca  v.  Price,  miprOy  they  do,  it  is  the  buyers  duty  to  take 
where  the  contract  was  for  the  sale  and  pay  for  them. 
of  a  herd  of  cattle  running  on  a  <<*  Where  no  place  of  delivery  is 
large  ranch  and  range,  it  was  said  provided  it  may  be  inferred  from  the 
that  "*  the  place  of  delivery  was,  in  circumstances  of  the  case,  from  the 
the  nature  of  things,  at  the  ranch,  usages  of  trade,  or  the  previous 
the  temporary  residence  of  the  fore-  course  of  dealing  between  the  par- 
man  and  men  in  charge  of  the  prop-  ties,  or  even  from  the  nature  of  the 
erty,andj»-tma/aote  the  place  where  article  sold."  Van  Valkenburgh  v. 
the  property  wa&''  Gregg,  45  Neb.  654,  63  N.  W.  K.  949; 
Section  3057  of  the  code  of  Iowa  Hatch  v.  Oil  Ca,  100  U.  S.  124;  Field 
provides  that  where  a  contract  for  v.  Runk  (1850),  22  N.  J.  L.  525;  Bron- 
the  payment  or  delivery  of  property  son  v.  Gleason  (1849),  7  Barb.  (N.  Y.) 
other  than   money  does  not  fix  a  472. 

place  of  payment,  the  maker  may  Where  there  had  been  a  previous 

tender  the  property  at  the  place  contract  for  the  sale  of  goods  to  be 
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§  1135.  Where  time  is  fixed  bat  not  tbe  place. — Ther 
may  be  cases,  however,  in  which  the  seller  is  bound  to  taki 
tbe  initiative.  It  is  said  that  snch  is  the  case  "  where,  tboogl 
the  place  is  not  fixed,  the  time  on  or  before  which  the  vendo 
binds  himself  to  deliver  the  articles  is  stipulated;  for  there  thi 
party  to  deliver  must  become  the  first  actor,  in  order  to  fulfil 
bis  contract."'  In  tbeee  cases,  it  is  said,  in  analogy  to  note 
payable  in  specific  articles,  the  seller  most  seek  out  the  buye 
and  tender  him  tbe  articles  if  they  are  portable,  and  if  thei 
are  cumbersome  must  ask  the  buyer  to  appoint  a  place  of  de 
livery.* 

The  analogy  referred  to,  however,  is  believed  to  be  a  donbt 
fal  one,  and  there  can  be  no  question  that,  by  the  weight  o: 
authority,  the  rule  referred  to  in  the  preceding  section  appliei 
as  well  to  portable  as  to  ponderous  goods.' 

delivered  at  a  particular  place,  and  the  authorities  being  in  irreconcilabli 

soon  after  tbe  seller  offered  to  sell  conflict    Where  monejia  tobepnid 

more  without  mentioning  the  place,  it  seems  well  settled  that  the  pa70i 

it  was  held  that  ia  the  absence  of  must  seek  the  payee,  and  make  i 

proof  to  the  oontiarj  it  would  be  pre-  tender  of  the  amount  due  him.  in  thi 

BUmed  that  the  place  of  delivery  was  absence  of  a  contrary  stipulation 

to  be  the  same  as  before.    Bacon  t.  in  the  case,  however,  of  specific  arti 

Cobb,  45  IlL  47.  clea,  if  no  place  of  delivery  is  speci 

>  Barr  v.  Myers  (1B4S),  8  Watte  &  Rod,  the  general   rule  is,  especialli 

Serg.  (Pa.)  305.  when  such  ohattels  are  cumbersome 

^  Barr  r.  Myers,  supra;  Boberts  v.  that  they  are  to  be  delivered  at  thi 

Beatty  (1830),  a  Pen.  &  Watts  (Pa.),  place  where  they  areorare  to  be  man 

63;  Alien  v.  Woods  (1854),  34  Pa  St  ufactured.    The  vendor,  unless  other 

76;    Ooodwin   v.  Holbrook  (1830),  4  wise  agreed,  is  not  bound  to  send  oi 

Wen±  (N.  y.)  877.    See  also  Miles  v.  carry  the  Roods  to  the  vendee.    Al 

Roberts,  34  N.  H.  345;  Morey  v.Enke,  that  he  is  required  todoistodelivei 

G  Minn.  392;  Lincoln  v.  Oallagher  on  demand  to  the  purchaser.    Such 

(1887),  79  Me.  489.  8  AtL  R.  88a  an  obligation  does  not  become  pay 

*  See  Story  on  Sales  (4th  ed.),§g  807,  able  in  money,  and  the  foundatioi 

308.     Ckimpare    Corbiu'a    Benjamin,  of  a  suit,  until  there  baa  been  a  de 

p.  890,  with  Bennett's  Benjamin  (6th  mand  by  the  purchaser  and  a  refusal 

ed.),  p.  559.  on  the  part  of  the  vendor  to  deliver. 

In  Ragland  v.  Wood.  71  Ala.  145,  it  The  case  of  Cobb  v.   Beed,  2  Stew, 

19  ^id:    "The  rule   governing  the  444,  holding  the  contrary,  is  unsup 

place  of  delivery   in   cases   of  this  ported  by  principle  or  authority,  and 

kind  is  not  entirely  free  from  doubt,  is  overruled.    This  seems  to  us  the 
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§  1126.   Where  the  place  is  fixed  but  not  the  time. — 

Where  the  place  is  fixed  but  not  the  time,  neither  party,  a^ 
will  be  seen,*  can  ordinarily  put  the  other  in  default  until,  in 
some  way,  the  other  has  had  reasonable  notice  of  the  time  when 
delivery  would  be  offered  or  demanded. 

§  1127.  Where  place  at  option  of  one  party. — Where  ex-^ 
pressly  or  by  implication  the  place  of  delivery  is  at  the  option 
of  either  party,  that  fact  throws  upon  him  the  burden  of  tak- 
ing the  initiative,  and  it  is  his  duty  to  give  notice  of  the  place 
at  which  the  goods  will  be  offered  or  demanded.^  If  the  con- 
tract fixes  the  kind  or  time  of  the  notice,  the  contract  must  pre- 
vail ;  if  it  does  not,  reasonable  notice  would  be  required.*  Until 
such  notice  is  given,  the  other  party,  if  ready  and  willing  to 
perform,  is  not  in  default.* 

§  1128.  Agreement  as  to  place  must  be  complied  with. — 

If  the  parties  by  their  agreement  have  fixed  the  place  of  de- 
livery, delivery  at  the  place  so  specified  is,  unless  it  be  waived, 

sounder  and  more  sensible  rule  and  '  **  Where  a  contract  names  several 

better  in  harmony  with  the  modem  places,  at  any  one  of  which  personal 

usages  of  commerce  and  the  customs  property  may  be  delivered,  at  the 

of  every-day  businesa    Benjamin  on  buyer's  option,  the  buyer  must  within 

Sales,  §  679;  5  Wait's  Act  &  Def.  a  reasonable  time  make  his  selection 

570;  2  Kent's  Com.  505;  Lobdell  v.  of  the  place."    Boyd  v.  Gunnison,  14 

Hopkins,  5  Cow.  (N.  Y.)  516;  Minor  W.  Va.  1. 

v.  Michie,  Walker's  (Misa)  R.  24:  ^Lockhart  v.  Bonsall,  77Pa.St  58; 
Bishop  on  Contr.  699,  and  cases  cited;  Hunter  v.  Wetsell,  84  N.  Y.  549. 
Greenwood  v.  Curtis,  6  Mass.  858;  '' Where  the  vendee,  is  by  the  terms 
Stevens  v.  Adams,  45  Ma  611;  John-  of  the  contract,  to  designate  a  place 
son  V.  Baird,  8  Blackf.  (Ind.)  158.'*  of  delivery,  the  vendor  is  bound  to 
1  See  jxMf,  §  1180.  be  ready  to  make  delivery  at  the 
>  D  wight  V.  Eckert,  117  Pa.  St.  490,  place  designated.  If  the  vendee 
12  Atl  R  82;  Brooklyn  Oil  Refinery  omits  to  designate  the  place,  the 
V.  Brown,  88  How.  Pr.  (N.  Y.)  444;  vendor  is  guilty  of  no  breach  of  con- 
Posey  V.  Scales,  55  Ind.  282;  Armi-  tract  if  the  articles  are  ready  for  do- 
tage V.  Insole  (1850),  14  Q.  R  728;  livery  at  the  time  fixed  by  the  con- 
Walton  V.  Black  (1876),  5  Houst  149;  tract"  Lucas  v.  Nichols,  5  Gray 
Rogers  v.Yan  Hoesen  (1815),  12  Johns.  (Mass.),  809L 
221 ;  Hunter  v.  WetseU  (1881),  84  N.  Y. 
54a 
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an  indispensable  reqaieite  to  the  seller's  recovery ; '  and,  on  the 
other  hand,  delivery  or  a  readiness  to  deliver  at  that  place  if 
a  sufficient  performance  on  his  part  to  entitle  him  to  recover, 
even  though  the  buyer  was  not  there  to  receive  the  goods.* 

3.  The  Time  of  Delivery. 

§  1130.  Tlnie.ofdeliverywbeii  no  time  agreed  apon  —  Bea- 
sonable  time. —  Tbe  time  for  the  delivery  of  the  goods  may  be 
fixed  by  tbe  agreement  of  the  parties,  bat  if  they  do  not  fix  it 
tbe  law  itself  will  determine  it.  If  the  contract  of  sale  has 
reference  to  a  specific  article  in  the  immediate  possession  of  the 
seller  and  capable  of  a  present  delivery,  the  law,  in  the'absence 
of  a  stipulation  to  the  contrary,  would  imply  an  agreement  to 
complete  the  contract  at  once  by  an  immediate  concurrent  deliv- 
ery and  payment ;  though  if  neither  party  offered  or  demanded 
performance  there  must  still  be  deemed  to  be  a  sale,  of  which 
either  party  may  require  performance,  if  he  does  so  within  a 
reasonable  time.'  If,  however,  the  goods  are  known  not  to  be 
in  the  immediate  possession  of  the  seller,  or  not  to  be  ready  for 
delivery,  or  not  to  be  in  such  a  position  or  situation  that  an 
immediate  delivery  is  feasible,*  then,  if  the  parties  make  no 

1  Van  Valkenburgh  T.  Oregg(18Q5),  erty  in  the  bargainee."     Dixon  v. 

4B  Neb.  654.  63  N.  W.  R.  049;  Miller  v.  Yates  (1833),  S  Bam.  &  Ad.  819,  27 

Somerset  Co.  (Ej.,  1899),  51  S.  W.  R.  Eng.  Com.  L.  86;  Blozam  t.  San<ien 

615;  Savage  MIg.  Ca  v.  Armatrong,  (1825).  4  Barn.  A  Cr.  041,  10  Eng.  C 

19  Me.  147.  L,  868;  Simmons  v.  Swift  (ISSfi),  S 

»  See  post,  g  1189;  Pbelps  v.  Hub-  Bam,  &  Cr.  857.  II  Eng.  Com.  L.  712-, 

bard  (1879),  51  Tt  489;  Barton  v.Mc-  Mowrj  t.  Kirk  (1889),  19  Ohio  St  375. 

Eelway,  23  N.  J.  I*  165;  Wisecarver  '  Thus  where  there  waa  an  order 

T.  Adamnon,  118  Pa.  St  58, 13  AtL  R.  for  a  soda  fountain  to  be  sent  by 

358;  Sedgwick  t.  Cottingham  (1880),  freight  "as  soon  as  possible."  bnt  it 

64  Iowa,  513;  Washburn  Iron  Co.  v.  appeared  from  the  order  tliat  it  was 

Russell  (1830),  180  Mass.  548.  "to  be  finished "a<^cordingtocertaia 

)Seean{«,  §464.    As  has  been  seen  specificatioDS,  it  was  held  that  are»- 

in  the  section  here  referred  to,  where  sonable  time  in  which  to  so  finish  it 

the  parties  bargain  in  lespect  of  a  must  be  allowed    Tufts  v.  UcClme, 

specific  chattel,  "the  effect  of  the  40  Iowa,  817.    And  so  where  cattle 

oonfrocf,"  to  use  the  language  of  Mr.  roaming   on   a  lunge  were  to   be 

Justice  Parke,  "is  to  veet  the  prop-  "  rounded  up  "  and  branded.  WaU 
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other  agreement,  the  law  must  imply  an  nndertaking  hy  the 
seller  to  deliver  within  a  reasonable  time.^  But  if  these  facts, 
though  known  by  the  seller,  are  not  known  by  the  buyer  and 
are  not  disclosed  to  him,  a  presumption  of  immediate  delivery 
otherwise  arising  would  not  be  dispelled.* 

Under  the  rule  thus  laid  down,  if  the  seller  is  to  send  or 
carry  the  goods  to  the  buyer,  and  no  time  is  limited,  he  must  do 
so  within  a  reasonable  time ;  •  if  the  buyer  is  to  come  or  send 

den  V.  Mordock  (1868),  23  OaL  440,  88  the  contract  The  stock  was  not  de- 
Am.  Dec.  135.  Where  a  contract  is  posited  for  sixteen  months.  Heldy 
made  for  delivery  of  saw  logs  the  that,  there  being  no  time  stated,  a 
next  spring,  but,  if  not  practicable  reasonable  time  was  presumed  for 
then,  the  spring  following,  a  delivery  the  deposit,  and  that  sixteen  months 
the  second  spring  satisfies  the  con-  was  not  a  reasonable  time  within 
tract  if  it  is  shown  that  delivery  was  which  to  deposit;  wherefore  defend- 
not  practicable  the  first  spring;  and  ant  is  relieved  from  liability  for  spe- 
no  damages  are  recoverable  for  delay  cific  performance, 
or  depreciation  in  value  during  the  In  Fisher  v.  Boynton  (1895).  87  Me. 
year.  Irish  v.  Pauley  (1897),  116  895,  82  AtL  R.  995,  defendant  gave 
CaL  xvi,  48  Pao.  R.  821.  an  order  for  cigars.    Having  waited 

1  Sale   of   Gkx>ds   Act  (post,  Ap-  nineteen  days  without  hearing  any- 

pendix),  29  (2);  Ellis  v.  Thompson  thing  from  his  order,  he  counter- 

(1888),  8  Mee&  &  Wel&  445;  Qreen-  manded  it  and  bought   elsewhere, 

brier  Lumber  Ca  v.  Ward  (1892),  36  Held,  that  the  delay  was  unr^son- 

W.  Ya.  578,  15  S.  R  R.  89;  Boyd  v.  able,  and  no  action  for  the  price  was 

Gunnison  (1878),  14  W.  Va.  1;  Bolton  maintainabl& 

T.  Riddle  (1876),  85  Mich.  13;  Stange  ^Thus,  where  the  contract  was  to 

V.  Wilson  (1868),  17  Mich.  842;  Ameri-  deliver  '*  immediately,'*  the  fact  that, 

can  Oak  Extract  Ckx  v.  Ryan  (1894),  unknown  to  the  buyer,  the  seller  did 

104  Ala.  267,  15  S.  R.  807;  Dennis  v.  not  have  the  goods  and  would  need 

Stoughton  (1888),  55  Vt  871 ;  Pope  v.  eight  days  to  collect  them,  is  no  ex- 

Terre  Haute  Car  &  Mfg.  Ckx  (1887),  cuse  for  the  delayed  delivery.  Woods 

107  N.  Y.  61;  and  other  cases  cited  v.  Miller,  55  Iowa,  168,  39  Am.  R.  170, 

in  following  notes.  7  N.  W.  R.  484 

In  Umfrid  ▼.  Brookes  (1896),  14  '  Where  the  order  for  goods  to  be 

Wash.  675,  45  Paa  R  810,  plaintiff  sent  stipulates  that  they  are  to  be 

contracted  to  sell  defendant  certain  sent  as  '*80on  as  possible,"  the  seller 

shares  of  stock,  at  a  stated  price,  on  has  a  reasonable  time  to  prepare  and 

or  before  three  years  from  date,  the  ship  them.  Tufts  v.  McClure,  40  Iowa, 

shares  to  be  placed  in  escrow  subject  817.    To  do  a  thing  "  as  soon  as  pos- 

to  defendant's  order  upon  payment  sible "  means  to  do  it  within  a  rea- 

of  the  amount  due  thereon,  defend-  sonable  time,  with  an  undertaking 

ant  to  pay  interest  from  the  date  of  to  do  it  in  the  shortest  practicable 
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to  get  the  goods,  and  no  time  is  specified,  he  must  do  so  within 
a  reasonable  time.^ 

§  1130. When  notice  required. — If,  though  no  time  or 

place  is  specified,  it  is  the  fair  interpretation  of  the  contract 
that  the  goods  are  to  be  delivered  when  the  seller  has  gotten 
them  in  readiness  for  delivery  —  as  where  the  goods  are  known 
to  require  making,  finishing,  importing,  and  the  like, —  the 
buyer  is  entitled  to  reasonable  notice  when  and  where  they 
will  be  ready  for  delivery,  in  order  that  he  may  be  ready  to 
receive  them,  before  he  can  be  deemed  in  default;*  if  the  place 
is  specified  but  not  the  time,  neither  party  can  ordinarily  put 
the  other  in  default  by  tendering  or  demanding  delivery  at 
that  place,  unless  reasonable  notice  of  such  act  has  been  given 
to  the  other,'  or  unless  the  place  or  circumstances  are  such  as 
to  fairly  make  the  act  appropriate  without  previous  notice;* 

time.    Hydraulic  Eng.  Ca  v.  McHaf-  to  be  paid  for,  it  was  held  to  be  the 

fie,  4  Q.  B.  Div.  670,  distinguishing  if  duty  of  the  seller,  when  prepared  to 

not  reconciling  Attwood  v.  Emery,  1  deliver  them,  to  notify  the  buyer  of 

Ck>m.  B.  (N.  .S.)  110;  American  Ex-  his  readiness;  and  if,  without  such 

tract  Co.  V.  Ryan  (1894),  104  Ala.  267,  notice,  he  took  them  away  and  sold 

15  S.  R.  807;  Henkle  v.  Smith  (1859),  them  elsewhere,  he  would  be  liable 

21  III  238;  Dennis  v.  Stoughton  (1888),  for  a  breach  of  his  contract  Cullom 

55  Vt  371;  Kr  lbs  V.Jones,  44  MA  396;  v.    Wagstaflf  (1864),  48  Pa.  St  30a 

Cocker  y.  Manufacturing  Ca  (1839),  Where,  under  the  contract,  the  buyer 

8  Sumn.  530.  is  to  have  thirty  days'  time  in  which 

1  Cameron  v.  Wells  (1858),  30  Vt  to  remove  the  goods  after  notice  that 
638;  Blydenburgh  v.  Welsh  (1831),  they  are  in  readiness  for  delivery,  he 
Bald.  331,  3  Fed.  Cas.  771;  Bolton  v.  cannot  be  in  default  before  the  ex- 
Riddle  (1876),  35  Mich.  13;  Mowry  v.  piration  of  that  time.  Empire  State 
Kirk  (1869),  19  Ohio  St  375.  See  also  Phosphate  Co.  v.  Heller  (1894),  61 
Simmons  v.  Green  (1878),  35  Ohio  St  Fed.  R  280, 20  U.  &  App.  689,  9  G  C 
104;  Zuck  V.  McClure  (1881),  98  Pa.  A.  504;  Henkle  v.  Smith  (1859).  21  DL 
St  541.  238. 

2  Hunter  v.  Wetsell,  84N.  Y.  549;  *It  is  obvious  that  the  circum- 
Lockhart  v.  Bonsall,  77  Pa.  St  58;  stances  of  each  case  must  largely  af- 
Bliss  V.  U.  S.  Incandea  Gas  L.  Ca  feet  this  question.  If  goods  are  to 
(1896),  149  N.  Y.  300,  43  N.  E.  R.  859.  be  delivered  at  the  buyer's  place  of 

3  In  an  action  for  breach  of  con-  business  and  are  such  as  he  could 
tract  to  deliver  barrels  upon  a  boat  reasonably  be  expected  to  receive 
in  a  certain  creek,  when  they  were  and  pay  for  on  any  day  during  busi- 
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if  the  time  or  place  of  delivery  is  expressly  or  impliedly  at  the 
option  of  either  party,  he  cannot  tender  or  demand  delivery 

until  he  has  given  reasonable  notice  of  the  time  or  place  at 
which  such  delivery  is  to  be  made.^ 

ness    hours,  previous   notice   could  defendant's  option,  and  plaintiff  sent 

scarcely  be  required;  neither  could  for  shipping  instructions,  but  defend- 

it  be  if  they  were  to  be  delivered  at  ant  did  not  send  them,  it  was  held 

the  seller's  place  of  business  when  that  this  was  a  rejection  of  the  goods, 

demanded,  and  were  such  as  he  ordi-  and  plaintiff  could  at  once  bring  ac- 

narily  carried  in  stock  and  could  de-  tion.    WeiU  v.  American  Metal  Ca 

liver  on  a  moment*s  notic&    If  in  (1899),  182  IlL  128,  54  N.  R  R.  1050. 

either  case,  however,  the  goods  were  In  Lockhart  v.  Bonsall,  77  Pa.  St 

unusual  In  quantity  or  kind,  or  such  53,  where  oil  was  to  be  delivered  at 

as  the  party  could  not  reasonably  be  such  place  as  the  buyer  should  desig- 

expected  to  deliver  or  to  receive  and  nate,  it  was  said:  **  It  was  his  duty  to 

pay  for  without  notice,  notice  must  give  reasonable  and  timely  notice  of 

be  given.  the  place  of  delivery  and  to  be  there 

^  Dwight  V.  Eckert,  117  Pa.  St.  490,  ready  to  receive  and  pay  for  it  at  the 

12  Atl.  R  82;  Rogers  v.  Van  Hoesen,  stipulated   price   per    gallon."     In 

12  Johna(N.Y.)221;Dingley  v.Oler,  Hunter   v.  Wetsell,  84  N.  Y.   649, 

117  U.  a  490,  29  L.  ed.  984  6  Sup.  Ct  where  hops  were  to  be  delivered  at  a 

850.  place  designated  by  the  buyer  and 

Thus   in    Harrow   Spring  Ca  v.  examined  by  him,  but  he  made  no 

Whipple  Harrow  Ca  (1892X  90  Mich,  such  designation,  after  being  notified 

147, 80  Am.  St  R  421, 51  N.  W.  R 197,  that  the  hops  were  ready  for  deliv- 

it  was  held  to  be  the  fair  construe-  ery,  it  was  held  that  the  seller  might 

tion  of  a  contract  to  supply  castings  recover  the  price.    Where  cattle  sold 

from  patterns  agreed  upon,  that  the  are  to  be  delivered  "at  the  option  " 

seller  should  have  a  reasonable  time,  of  the  buyer  "at  any  time  "  between 

after  being  informed  of  the  number  certain  dates,  the  seller,  being  ready 

wanted,  in  which  to  manufacture  and  willing  to  deliver,  is  not  in  de- 

and  ship  them.  fault  until  the  buyer  has  notified  him 

And  clearly  if  the  goods  are  to  be  of  the  time  and  place  of  delivery, 

supplied  "  at  the  option  of  "  the  buyer  Colvin  v.  Weedman  (1869),  50  IlL  811. 

**  at  any  time  "  during  a  specified  pe-  Where  plaintiff  sued  for  non-delivery 

riod,  the  seller  is  not  in  default  until  of  lumber  for  which  he  was  to  fur- 

the  buyer  has  notified  him  of  the  nish  cars,  but  had  not,  the  court  said: 

time  and  place  when  the  goods  will  "  The  plaintiff,  seeking   to  recover 

be  required;  until  such  notice,  it  is  damages  for  the  non-delivery,  must 

enough  that  the  seller  is  in  readiness  show  that  he  had  done  all  that  was 

to  deliver  the  goods  when  demanded,  required  of  him  by  the  contract.  The 

Posey  V.  Scales  (1876),  55  Ind.  282.  plaintiff  neither  paid  nor  offered  to 

Where  plaintiff  sold  to  defendant  pay,  nor  did  he  provide  cars  nor  offer 
some  cars  of  lead,  which  were  to  be  to  provide  cars,  nor  express  his  will- 
shipped  to  EastSt.  Louis  or  Chicago  at  ingness  and  readiness  to  do  so,  nor 
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Where  the  goods  are  to  be  delivered  when  the  buyer  gives 
notice  of  his  readiness  to  receive  them,  or  gives  shipping  direc- 
tions, the  bayer  is  bound  to  act  within  a  reasonable  time  and 
his  failure  to  do  so  will  exonerate  the  seller  from  the  necessity 
of  doing  that,  e.  ^.,  shipping  the  goods,  which  was  to  be  done 
when  the  buyer  had  so  acted.* 

did  he  ever  notify  the  defendant  that  day  between  the  days  preecribed,  he 

cars  were  at  the  station  ready  to  re-  was  bound  to  be  ready  at  his  own 

ceive  the  lumber,  nor  was  there  any  residence  on  the  last-named  day;  and 

demand  by  the  plaintiff  on  the  de-  to  enable  him  to  maintain  an  action 

fendant  to  deliver  the  lumber.  Under  on  the   contract   he   should   have 

these  circumstances  the  plaintiff  is  averred  a  readiness  and  williDgness 

not  entitled  to  damages."  Kunkle  v.  to  deliver  the  one  hundred  head  of 

Mitchell,  56  Pa.  St  100.    To  same  ef-  hogs  of  the  description  designated  in 

feet:  Hooking  v.  Hamilton,  158  Pa.  the  contract  at  his  residence  on  tiie 

St  107,  27  AtL  R.  836.    See  also  Rob-  20th  of  November,  1870,  and  that  ap- 

ison  V.  Tyson,  46  Pa.  St  286.  pellant  failed  to  attend  to  receive 

F.  0.  B. — Where  the  goods  are  to  be  them  (Chandler  v.  Robertson,  9  Dana, 

delivered '*free  on  board"  the  buyer's  291)."    Sousely  v.  Bums  (1873),  10 

vessel,  the  seller  is  under  no  obliga-  Bush  (Ky.),  87. 

tion  to  act  until  the  buyer  names  or  In  Graham  v.  Van  Diemen*s  Land 

supplies  the  vessel    Armitage  v.  In-  Oa  (1855),  11  Exch.  101,  30  En&  I*  ft 

sole,  14  Q.  R  728;  Wackerbarth  v.  Eq.  574,  Maule,  J.,  said  "that  reason- 

Masson,  8  Camp  270;  Sutherland  v.  able  time  will  not  begin  to  run  until 

Allhusen,  14  L.T.  (N.  S.)  666;  Walton  some  one  interested  in  the  matter 

V.  Black,  5  Del  149;  D wight  v.  Eck-  calls  for  something  to  be  done  re- 

ert,  117  Pa.  St  490,  12  Atl.  R.  Sa  specting  it"    Approved  in  Cameroo 

So,  where  the  buyer  hadthe  option  v.  Wells  (1858),  80  Vt  633. 

of  demanding  th^  chattels  (hogs)  be-  ^  Louisville,  eta  Ry.  Ca  v.  Diamond 

tween  the  10th  and  20th  of  Novem-  State  Iron  Ck>.  (1888),  126  IlL  S94,  IS 

ber,  the  court  said,  respecting  the  N.  E.  R.  735;   Sanborn  v.  Benedict 

rights  and  obligations  of  each,  that  (1875),  78  IlL  809.    In  Kingman  &  Ca 

if  the  buyer  intended  to  comply  with  v.  Hanna  Wagon  Ckx  (1898),  176  IlL 

his  contract,  **  it  was  his  duty  to  have  545,  52  N.  E.  R  328,  the  defendant 

given  his  vendor  reasonable  notice  agreed  to  purchase  fifteen  hundred 

on  which  of  the  days  he  would  re-  wagons  from  plaintiff,  to  be  deli vo^ed 

ceive  them.    His  failure  to  do  that  "  as   ordered  "   in   monthly   instal- 

fixed  the  last  day  as  the  one  on  which  menta    Defendant  did  not  order  as 

the  hogs  should  be  delivered,  and  many  as   the   contract  called  for. 

gave  to  the  vendor  the  unconditional  Held^  that  the  plaintiff  was  not  under 

right  to  require  of  his  vendee  to  per-  obligation  to  make  a  tender  of  tiie 

form  his  contract  on  that  day.    If  wagons  in  order  to  maintain  an  ao- 

then  he  was  not  bound  to  be  ready  tion  for  non-aooeptanoeb 
to  deliver  the  hogs  on  each  and  every 
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§  1131. Agreement  to  delirer  during  indefinite  pe- 
riod.—  Where  the  contract  is  to  supply  goods  during  a  period 
not  fixed,  the  court  will  not  construe  it  as  of  unending  dura- 
tion, but,  if  not  terminable  at  will,  it  will  at  least  not  continue 
for  more  than  a  reasonable  time.^ 

§  1132. Reasonable  time^  how  determined. — What  is 

a  reasonable  time  in  these  cases  is  usually  a  question  of  fact  to 
be  determined  by  the  jury  in  view  of  all  the  circumstances  of 
the  case ; '  but  where  the  facts  are  not  in  dispute,  or  the  mat- 

1  Eohols  V.  New  Orleans,  eta  R  maxim  of  law,  viz.,  that  every  rea- 

Ca  (1876),  62  MisB.  610  [citing  Cocker  sonable   condition  is  also  implied; 

T.  Franklin  Mfg.  Ca,  3  Sumn.  580;  and  it  seems  to  me  reasonable  that 

Atwood  V.  Ck>bb,  16  Pick.  (Mas&)  227,  the  party  who  seeks  to  put  an  end 

26  Am.  Dec.  657;  Palmer  v.  Vander-  to  the  contract  because  the  other 

berg,  8  Wend.  (N.  Y.)  198;  McLees  v.  party  has  not,  within  a  reasonable 

Hale,  10  Wend.  426;   Knowlton    v.  time,  required  him  to  deliver  the 

NeweU,  10  Allen  (Mass.),  34;  Butler  goods,  should  in  the  first  instance  in- 

V.  Smith,  85  Miss.  457;  Kirkland  v.  quire  of  the  latter  whether  he  means 

Carr,  85  Misa  584].    See  also  Warren  to  have  them.''     Jones  v.  Gibbon 

V.  Wheeler,  8  Meta  (Mass.)  97;  Hill  (1858),  8  Exch.  920,  22  L.  J.  R  (N.  8,) 

V.  Hill,  113  Mass.  103, 18  Am.  R.  455;  Ex.  847. 20  Eng.  L.  &  Eq.  559  (the  two 

Williams  v.  Hart,  116  Mass.  513.       '  latter  reports  differ  from  the  first  in 

Where  the  goods  were  to  be  deliv-  language), 
ered  as  the  buyer  required,  it  was       >  Ellis  v.  Thompson,  3  M.  &  W.  445; 

held  that,  while  a  reasonable  time  American  Ebctract  Ca  v.  Ryan  (1894), 

was  implied!  yet,  if  the  buyer  did  not  104  Ala.  267, 15  a  R  807;  White  v. 

ask  for  any  goods  within  a  reason-  Pease  (1897),  15  Utah,  170,  49  Pac.  R 

able  time^  the  seller  must  ask  if  he  416  [citing  Everett  v.  Taylor,  14  Utah, 

meant  to  do  so  before  the  seller  242;  Farr  v.  Swigart.  18  Utah,  150; 

could  deem  the  contract  at  an  end.  Dubois  v.  Spinks  (CaL),  46  Pac.  R  95; 

Said  Alderson,  B. :  "So soon  as  a  rea-  Hill  v.  Hobart,  16  Me.  164];  Derosia 

sonable  time  elapsed' it  was  compe-  v.  Winona,  eta  R  Ca  (1872),  18  Minn, 

tent  for  the  defendant  [the  seller]  to  133;  Pinney  v.  Railroad  Ca  (1872),  19 

say,  'I  desire  you  to  ask  me  to  de-  Minn.  251;  Walden  v.  Murdock  (1863), 

liver  the  iron  now  or  never.' ''    Pol-  23  CaL  540,  83  Am.  Dea  135;  Woods 

look,  a  a,  said:   ''The  defendant  v.  Miller  (1880),  55  Iowa,  168,  39  Am. 

reads  the  contract  as  if  the  condition  R  170. 

which  the  law  implies  were  part  of       In  Pinney  v.  Railroad  dkx,  suprci, 

it    No  doubt,  where  a  contract  is  it  is  said:  '*  Whether  the  question  of 

silent  as  to  time,  the  law  implies  reasonable  time  is  one  of  fact  for  the 

that  it  is  to  be  performed  within  a  jury  or  law  for  the  court  must  de- 

reaaon&ble  time ;  but  there  is  another  pend  upon  the  circumstances  of  each 
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ter  can  be  ascertained  from  the  language  of  the  contract,  it 
may  be  determined  by  the  court  as  a  matter  of  law.^ 

§  1133.  .  If  the  contract  rests  wholly  in  parol,  then  the 

question  of  reasonable  time  depends,  like  the  other  elements  of 
the  contract,  upon  the  parol  evidence;  but  where  the  contract 
is  in  writing  but  is  silent  as  to  the  time,  then  the  law  supplies 
the  omission  by  implying  a  reasonable  time;  and  though  the 
facts  may  be  shown  as  bearing  upon  the  construction,  the 
contemporaneous  agreements  of  the  parties  are  not  admis- 
sible.^ 

particular  case.  If,  from  the  facts  ^Jn  Ellis  v.  Thompson  (1838X  & 
found,  or  undisputed,  in  a  particular  Mees.  &  Wela  445,  it  was  said  by 
case,  the  coiuii  can  draw  the  oonclu-  Alderson,  B.:  ''This  was  a  contract 
sion  as  to  whether  the  time  is  rea-  for  delivery  of  two  hundred  tons  of 
sonable  or  not,  by  the  application  of  Bog  Mine  lead,  which,  according  to 
any  legal  rules  or  principles,  the  the  terms  of  the  contract,  was  de- 
question  is  one  of  law.  But  if  the  liverable  in  London.  There  was  no 
circumstances  be  numerous  and  com-  specification  in  the  contract  as  to 
plicated,  and  such  as  to  exclude  the  the  time  when  the  delivery  is  to  take 
application  of  any  general  principle  place,  and  therefore  the  law  would 
or  definite  rule  of  law,  it  is  neces-  i^ply  that  the  delivery  should  take 
sarily.one  of  mere  fact  to  be  deter-  place  within  a  reasonable  time;  and 
mined  by  the  jury."  it  is  a  question  for  the  jujry  at  the 

1  In  Wright  v.  Bank  of  the  Metrop-    trial,  and  this  was  the  question  put 
olis  (1888),  110  N.  Y.  237,  18  N.  E.  R.    to  them,  how  the  reasonable  time, 
79,  1  L.  R.  A«  289,  6  Am.  St  R.  856,    which  is  an  implied  part  of  the  con- 
Mechem's  Ccui^  on  Damages,  469,  it  is    tract,  is  to  be  ascertained.    It  seems 
said:  "What  is  a  reasonable  time    to  me  the  correct  mode  of  ascertain- 
when  the  facts  are  undisputed  and    ing  what  reasonable  time  is  in  such 
different  inferences  cannot  reason-    a  case  as  this,  is  by  placing  the  court 
ably  be  drawn  from  the  same  facts    and  jury  in  the  same  situation  as 
is  a  question  of  law.    See  Colt  v.    the  contracting  parties  themselves 
Owens,  90  N.  Y.  868;  Hedges  v.  Hud-    were  in  at  the  time  they  made  the 
sonRiv.RCa,49N.  Y.  228."  Accord:    contract;  that  is  to  say,  by  placing 
Aymar  v.  Beers  (1827),  7  Cow.  (N.  Y.)    before  the  jury  aU  those   circum- 
705,  17  Am.  Dea  588;  Gilmore  v.    stances  which  were  known  to  both 
Wilbur  (1881),  12  Pick.  (Mass.)  120, 22    parties  at  the  time  the  contract  was 
Am.  Dea  410;  Morse  v.  Bellows  (1885),    made,  and  imder  which  the  contract 
7  N.  H.  549, 28  Aul  Dec.  872;  Howe  v,    itself  took  placeL** 
Huntington  (1839),  15  Ma  850;  Greene       Where  the  contract  in  writing  is 
v.  Dingley  (1844),  24  Me.  181;  Echols    silent  upon  the  subject  of  time  the 
V.  Railroad  Ca  (1876),  52  Miss.  610.        law  implies  a  reasonable  time,  and 
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§  1134.  Dellyery  where  time  is  agreed  upon  —  Gonstrae- 
tion  of  terms. —  Instead  of  leaving  the  law  to  imply  the  time 
of  delivery,  the  parties  may  determine  it  or  attempt  to  deter- 
mine it  by  their  contract.  In  choosing  the  language  to  ex* 
press  their  agreement,  or  in  making  the  agreement  itself,  they 
may  have  definite  dates  in  mind  or  merely  ideas  expressive  of 
speedy  delivery.  They  may  therefore  declare  that  the  deliv- 
ery shall  take  place  "as. soon  as  possible,"  or  "forthwith"  or 
"  immediately;  "  or  " on  "  or  "  by  "  or  "  up  to "  or  "  about "  a 
certain  day,  or  "  within"  a  given  time  or  "  before"  a  given 
date.^ 

X>arol  OTidence  of  a  contemporaneous  ment    to    deliver    in    "about  two 

agreement  fixing  the  time  is  not  ad-  weeks  "  is  not  performed  by  an  offer 

missibleb    Stange  v.  Wilson  (1868),  17  to   deliver   in   about  two   months. 

Mich.  343  (disapproving  of  Cocker  v.  Campbell  Printing  Press  Ca  v.  Marsh 

Franklin  Mfg.  Ca,  8  Sumn.  530,  and  (1894),  20  Cola  22,  36  Paa  R.  799. 

approving   of  Ellis  v.    Thompson,  '*A11   conTenlent  speed"  means 

suproj  ^  which  rests  upon  entirely  reasonable  dispatch.    Gill  v.  Browne, 

different  principles,  and  which  an-  53  Fed.  R  394,  3  C.  C.  A.  57a 

nouncee  the  true  doctrine,  that  the  *'  As  soon  as  possible.'^  —  Where 

facts  on  which  the  parties  acted,  and  ail  order  for  goods  stipulated  that 

the  assertions  o^  one  concerning  the  they  were  to  be  shipped  "  as  soon  as 

existence  of  facts  on  which  the  other  possible,"  but  it  appeared  from  the 

relied,  may  always  be  shown  to  ex-  order  that  the  seller  would  have  to 

plain  their  conduct  and  to  show  the  do  certain  work  upon  them  to  pre- 

basis  of  their  action.    Proof  of  facts  pare  for  them  for  shipment,  it  was 

is  a  very  different  matter  from  proof  held  that  the  words  *'  as  soon  as  pos- 

of  promises);"  Coon  v.Spaulding,  47  sible"  could  not  be   construed   as 

Mich*  162L  forthwithj  but  meant  within  a  reck 

^^'Aboaf  a  given  date.— Where  sonable  time.    Tuf ts  v.  McClure,  40 

the  contract  was  for  delivery  "  about  Iowa,  317.    To  do  a  thing  "  as  soon 

November  l,"the  court  said:  "The  as   possible"  implies  an  undertak- 

word  'about'  before  the  date  of  de-  ing  to  do  it  in  the  shortest  practi- 

livery  and  payment  in  these   con-  cable  time.    Hydraulic  Engineering 

tracts  has  significance  and  must  have  Ca  v.  McHaffie,  4  Q.  R  Div.  670,  dis- 

effect.    About  November  1st  does  not  tinguishing  if  not  reconciling  Att- 

mean  on   November    1st,  and  this  wood  v.  Emery,  1  Com.  B.  (N.  S.) 

word  gave  to  the  party  at  least  until  110,  where  an  order  to  a  manufact- 

midnight  of  that  day  in  which  to  urer  for  delivery  **as  soon  as  possible** 

perform   his   contract."    Smiley  v.  was  construed  to  mean  as  soon  as  he 

Barker  (1897),  83  Fed.  R  684,  28  a  a  could,  regard  being  had  to  the  con- 

A.  9,  55  U.  S.  Appt  125.    An  agree-  dition  of  his  business  and  prior  ordew. 
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All  of  these  terms  require  constraction,  and,  as  to  such  terms 
as  "  forthwith,"  "  immediately,"  "  as  soon  as  possible,"  and  the 
like,  it  must  be  construction  in  view  of  the  circnmstsuices  of 
the  case  and  the  situation  of  the  parties.  Each  of  these  expres- 

"As  soon  as  possible"  means  with  was  held  that  thb  evidently  contem- 

quick   dispatch.    Egan   v.    Barclay  plated  delivery  before  payment  and 

Fibre  Ca»  61  Fed.  R.  527.  that  delivery  must  be  made  within 

"  At  once  or  as  soon  as  possible.*'  fourteen  daya    Staunton  v.  Wood 

A  contract  to  deliver  a  harvesting  (1851X  16  Q.  R  (Ad.  &  EL,  N.  a)  dSSL 

machine   only    twenty-eight    miles  71  Eng.  Com.  L.  637. 

away  '|at  once  or  as  soon  as  pee-  *'Next  year." — A  stipulation  tot 

sible"is  not  performed  by  a  deliv-  delivery  "next  year/' where  the  goods 

ery  delayed  more  than  two  weeks,  were   to  be   transported  bj  water, 

Robinson  v.  Brooks  (1889),  40  Fed.  B.  means  the  shipping  season  of  next 

525.  year ;  it  is  satisfied  by  delivery  at  any 

"At  onee"  means  with  greater  reasonable  period  during  that  year, 
celerity  than  in  a  reasonable  time,  and  the  choice  of  the  time  rests  with 
Lewis  V.  Hofer,  16  N.  Y.  Supp.  534;  the  seller  who  has  to  make  the  de- 
Fisher  V.  Boynton  (1895),  87  Me.  395,  livery.  Dingley  v.  Oler  (1885),  117 
32AtLIL995.-                               ^  XJ.  a  49a 

"Directly.**— A  contract  to  be  per-  "Spring    shipment."— Where 

formed  '*  directly  "  means  to  be  per-  there  was  a  contract  for  wood  and 

formed,  not  **  within  a   reasonable  lumber,  which  was  to  be  cat  out  and 

time,"  but  "speedily,"  or  at  least  **as  made  ready  for  '* spring  shipment,** 

soon  as  practicabla"  Duncan  v.  Top-  the  court,  in  oonstruing  this  term, 

ham  (1849),  8  Com.  BL  225.    See  also  said  that  the  expression  might  refer 

Tobias  v.  Lissberger,  105  N.  Y.  404,  to  th^  three  spring  months  as  the 

12  N.  E.  R.  13,  59  Am.  R.  509  (noted  calendar  gives  them,  or  it  mi^t» 

below  under  head  of  '*  Promptly  ").  more  popularly,  refer  to  the  period 

"  Forthwith.**—  Wliere   the   con-  when  vegetation  begins  to  put  forth, 

tract  was  to  supply  a  vessel  and  take  but  no  meaning  which  oould  be  given 

on  a  cargo,  it  was  held  that  "  forth-  to  it  could,  as  a  matter  of  law,  make 

with"  could   not  be   construed  to  it  extend  beyond  the  1st  of  July, 

mean  **  immediately,"  but  within  ''a  Parker  v.  Selden  (1897),  69  Conn.  544, 

reasonable  time."    Roberts  v.  Brett  38  AtL  R.  212l 

(1865),  11 H. L. Cas. 337.  "Forthwith"  "Immediately."— In   Neldon    v. 

when  applied  to  the  performance  of  Smith  (1873).  86  N.  J.  Lb  148,  it  was 

an  act  means  that  it  shall  be  per-  held  that  a  stipulation  for ''imniedi- 

formed  as  soon  as  by  reasonable  ex-  ate  delivery  "  naturally  meant  a  de- 

ertion   confined    to   that  object  it  livery  forthwith,   but  that  it   was 

might  ba    Anderson  v.  Groft  (1887),  open  to  explanation  that  the  costom 

72  Cal.  65, 1  Am.  St  R.  34    Where  of  the  trade  made  it  mean  a  delivery 

the  contract  provided  for  delivery  within  the  present,  or,  in  some  caaee^ 

of  the  goods  "  forthwith "  and  for  the  succeeding  month.    In  Ronunel 

payment  within  fourteen  days,  it  v.  Wingate  (1869),  103  Masq.  327,  the 
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sions  may  b^  somewhat  indefinite  in  meaning,  but  they  all  are 
expressive  of  promptness  to  a  greater  degree  than  would  ordi- 
narily be  Indicated  by  such  a  phrase  as  "a  reasonable  time,"* 
though  under  peculiar  circumstances  they  may  mean  no  more. 

■ 

§  1135.  Month  —  Day, —  Where  the  contract  refers  to 

*'  months  "  it  is  usually  construed  as  meaning  calendar  months;  * 
if  "  days  "  are  referred  to,  successive  days,  including  Sundays, 
are  deemed  to  be  intended  unless  the  contract  indicates  the 
contrary.'    If,  however,  the  last  day  of  performance  falls  on  . 
Sunday,  it  is  excluded  in  the  estimate.' 

§  1136.  Computation  of  time. — In  computing  the  time, 

the  day  on  which  the  contract  is  made,  or  other  day  from  which 

plaintiff  wrote  he  faad  a  cargo  which  ship  them.    Tobias  v.  Lissberger,  105 

he  could  load  on  Monday.    On  Mon-  N.  Y.  404,  59  Am.  R.  500, 12  N.  E.  R.  13. 

day  bnyer  telegraphed  an  order  for  Where  an  order  was  given  to  and 

shipment  "immediately."  The  goods  accepted  by  sellers  in  Boston  for  a 

were  not  shipped  until  nine  days  carload    of  goods  "to   be   shipped 

later.    Held^  too  late;  that  buyer  was  prompt/'  it  was  held  that  this  re- 

not  bound  to  accept  a  cargo  **  which  quired  a  shipment  from  Boston  or  its 

could  not  be  shipped  substantially  vicinity  in  such  time  that  the  goods 

as  speedily  asproposed"  by  the  seller,  would  arrive  with  reasonable  dis- 

In  Woods  V.  Miller  (1880),  55  Iowa,  patch,  and  would  not  be  satisfied  by 

168,  89  Am.  R.  170,  the  sellers  in  re-  ordering  the  goods  from  a  distant 

sponse  to  an  order  telegraphed  that  State,  whence   a   month    or   more 

they  would  fill  the  order  "  immedi-  would  be  required  for  their  journey, 

ately."    They  were  not  in  condition  Soper  v.  Creighton  (1900),  93  Mft  504, 

to  do  so  and  were  not  for  eight  day&  45  AtL  R.  840,  74  Am.  St  R.  375. 

Theythen  sent  the  goods.    Held,  too  iLeffingwell    v.    White   (1799),  1 

lata   So  in  Rhodes  v.  Cotton  (1897),  90  Johns.  Cas.  (N.  Y.)  99, 1  Am.  Dec.  97, 

Ma  453, 38  AtL  R.  367,  where  an  order  and  note;  Churchill  v.  Merchants* 

for  immediate  shipment  was  received  Bank  (1837),  19  Pick.  (Mass.)    532; 

on  May  1st  and  filled  on  May  18th,  Webb  v.  Fairmaner  (1838),  3  Meea  & 

the  delay  was  held  unreasonable.  Wel&  47a 

*< Immediately"  means  promptly.  > Salter  v.  Burt  (1838),  20  Wend. 

McCormick  CJa  v.  Brower,  88  Iowa,  (N.  Y.)  205,  32  Am.  Dea  530;  Brown 

«07,  55  N.  W.  R  587.  v.  Johnson  (1842).  10  Mees.  &  Wels. 

"  Promptly."  —  A    contract    for  331 :  Disney  v.  Fumess,  Withy  &  Co., 

^'prompt  shipment "  or  for  goods  to  79  Fed.  R.  810. 

be  *•  promptly  shipped"  means  ship-  'Salter  v.  Burt,  supra,  followed  in 

ment  immediately  or  at  once,  and  is  Stebbins  v.  Leowoir  (1849),  3  Cash. 

not  excused  by  the  freezing  of  tbe  (Mass.)  187. 
river  from  which  seller  chooses  to 
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the  computation  is  to  begin,  is  usually  excluded,^  but  the  day 
of  performance  is  included.*  The  last  day  is,  however,  gener- 
ally held  to  be  excluded  by  such  expressions  as  "  until,"  "  up 
to  "  or  "  between,"  •  though  "  to  "  is  sometimes  held  to  include 
and  sometimes  to  exclude  the  date  fixed.*  "  On  or  before  "  a 
given  date  usually  permits  performance  at  any  time  up  to  and 
including  the  date  named.* 

§  1137.  Hoar  of  day.— With  respect  of  the  hour  in  the 

day  at  which  a  delivery  or  tender  of  delivery  may  lawfully  be 
made,  the  rule  laid  down  by  Baron  Parke  in  the  leading  case 
upon  the  subject*  is,  that  if  the  delivery  by  the  terms  of  the 

1  Sbelton  v.  Gillett,  79  Mioh.  173, 44  August  16th.    August  havingjthirtj- 

N.  W.  R.  428;  Vogel  v.  State,  107  Ind.  one  days,  the  parties  have  divided 

874,  8  N.  R  R  164;  Seekonk  v.  Reho-  the  day  by  the  terms  of  their  €»d- 

both,  8  Cush.  (Mass.)  371;  Bemis  v.  tract.    Grosvenor  ▼.  MagiU  (ISeS).  37 

Leonard,  118  Masa  502;  Farwell  v.  IlL  239;  Kirkpatrick  y.  Alexander 

Rogers,  4  Gush.  460.  '  (1877),  60  Ind.  95. 

2SeePeasev.Norton(1830),6M&229.       ^Adams  v.  Dale,  29  Ind.  273L    In 

'See  Ne  why  v.  Rogers  (72),  40  Ind.  9.  Glark  v.  Lindsay  (1896),  19  Mont  1. 

"  Between  ^'  two  days  usually  ex-  47  Paa  R  102,  a  contract  was  made 

eludes  both*  Cook  v.  Gray,  6  Ind.  335.  for  the  sale  of  merchandise  which 

''Until"  a  given  day  may  either  required  the  vendor  to  ship  the  goods 

include  or  exclude  it,  according  to  free  on  board  the  cars  on  or  before 

circumstances.     Conway  v.   Smith  a  certain  date,  and  it  was  held  to  be 

Mercantile  Co.,  6  Wya  327, 44  Paa  R.  a   sufficient  compliance  when  the 

940;  Nichols  v.  Ramsel,  2  Mod.  280;  vendor  placed  the  goods  on  board 

Bruce  v.  Reed,  16  Barb.  347;  People  the  cars  at  the  designated  point  on 

v.  Walker,  17  N.  Y.  502;  Kendall  v.  the  date  named,  whether  or  not  the 

Kingsley,  120  Mass.  95.  carrier  moved  the  car  forward  to- 

*  In  Newby  v.  Rogers,  supra,  under  ward  its  destination  before  the  ex- 

a  contract  to  delivery  property  '*f  rom  piration  of  the  day  named, 
the  15th  to  the  28th*' of  a  specified       « Startup  v.    Macdonald   (1843),  5 

month,  both  days  were  excluded.  Man.  &  Gr.  593,  46  Eng.  Com.  1m  591. 

But  the   last  day  was   included  In  this  case  the  plaintiff  had  sold  to 

undet  a  contract  to  deliver  ^  at  any  the  defendant  ten  tons  of  linseed  oil, 

time  from  this  date  to  December  "to  be  free  delivered  within  the  last 

81st,"  in  Conawingo  Refining  Ca  v.  fourteen  days  of  March,  and  paid  for 

Cunningham  (1874),  75  Pa.  St  138.  at  the  expiration  of  that  time,  in 

A  contract  to  deliver  goods  at  sell-  cash."  *  The  defendant  pleaded  to  an 

er*s  option  "  during  the  first  half  of  action  for  not  receiving  the  oil  that 

August  next "  can  only  be  performed  the  tender  was  made  on  the  last  of 

by  a  delivery  thereof  by  noon  of  the  fourteen  days,  at  nine  o*clook  at 
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contract  is  to  be  made  at  a  particular  place,  at  which  the  vendee 
is  bound  to  attend  for  the  purpose  of  receiving  it,  then  a  deliv- 
ery or  tender  at  that  place  must  be  made  by  daylight  and  at  a 

convenient  time  before  sunset;  but  where  the  delivery  or  tender 

night,  which  was  an  unreasonable  R,  in  stating  the  law  upon  this  sub- 
and   improper  time,  etc.    The  jury  ject  said:  ** The  question  in  this  case 
found,  as  a  special  verdict,  that  the  is  merely,  what  is  the  proper  time  of 
plaintiff  made  the  tender  at   half-  the  day  for  a  tender  of  goods,  under 
past  eight  o*clock  at  night  on  the  a  contr^t  to  sell   and    deliver  to 
31st  of  March,  that  day  being  Satur-  another  within  a  certain  number  of 
day;  that  there  was  full  time  before  days,  the  mode  of  tender  being  in 
twelve  o'clock  at  night  for  the  de-  other  respects  reasonable  and  proper 
fendant  to  examine  and  weigh  and  (for  it  is  found  to  be  imreasonable 
receive  the  oil,  but  that  he  objected  only  in  respect  of  the  lateness),  the 
on  the  ground  that  the  tender  was  at  tender  being  made  to  the  vendee  per- 
anunreasonablehour;  that  the  plaint-  sonally,  and  there  being  no  usage  of 
iff  then  kept  the  oil,  and  tendered  trade  as  to  the  time  for  delivery,  to 
it  again  on  Monday  morning  at  seven  qualify  or  explain  the  contract  .  •  . 
o'clock;  and  that  the  hour  of  half-  Upon  a  reference  to  the  authorities, 
past  eight  on  Saturday  night  was  an  and  due  consideration  for  them,  it 
improper  and  unreasonable  time  of  appears  to  me  that  there  is  no  doubt 
that  day  for  the  tender  and  delivery  upon  this  question.    It  is  not  to  be 
of  the  oiL    On  these  facts  the  court  left  to  the  jury  to  be  determined  as 
of  common  pleas  had  been  unani-  a  question  of  practical  convenience 
mous  in  favor  of  the  defendant,  but  or  reasonableness  in  each  case,  but 
the  judgment  was  reversed  in  Cam.  the  law  appears  to  have  fixed  the 
Soaa     The  judges,  Denman,  C.  J.,  rule,andit  is  this:  that  a  party  who 
Abinger,  GL  B,,  Fattison  and  ^ill-  is  by  contract  to  pay  money  or  to  do 
iams,  JJ.,  and  Parke,  Gurney,  Rolfe  a  thing  transitory  to  another,  any- 
and  Alderson,  BR,  were  unanimously  where,  on  a  certain  day,  has  the  whole 
of  opinion  that  the  defendant  was  of  the  day,  and,  if  on  one  of  several 
not  bound  to  be  present  at  the  hour  days,  the  whole  of  the  days,  for  the 
when  the  tender  was  made;  but  all  performance  of  his  part  of  the  con- 
were  also  of  opinion  (with  the  ex-  tract;  and  until  the  whole  day,  or 
ception  of  Lord  Denman,  who  dis-  thewholeof  the  last  day,  has  expired, 
sented)  that,   being   there,  he  was  no  action  wiU  lie  against  him  for  the 
bound  by  the  tender;  and  that  the  breach  of  such  contract.    In  such  a 
verdict  of  the  jury,  declaring  that  case  the  party  bound  must  find  the 
the  tender  was  at  an  unreasonable  other  at  his  peril,  and  within  the 
and  improper  time,  was  an  erroneous  time  limited,  if  the  other  be  within 
finding  of  the  law,  inconsistent  with  the  four  seas,  and  he  must  do  all  that, 
their  finding  of  the  fact  that  the  without  the  concurrence  of  the  other, 
tender  was  made  in  full  time  for  the  he  can  do  to  make  the  payment  or 
defendant  to  examine,  weigh  and  re-  perform  the  act;  and  that,  at  a  con- 
ceive the  oil  before  midnight.  Parke,  venient  time  before  midnight,  such 
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may  be  made  anywhere,  then  a  delivery  or  tender  to  the  party 
may  be  made  at  any  convenient  hour  before  midnight.    What 

this  convenient  hour  shall  be  must  depend  upon  the  circum- 
stances of  the  case,  the  nature  of  the  goods  and  the  situation  of 

the  parties.  "  The  rule,"  said  Allen,  J.,  in  dealing  with  this 
question, "  is  that  a  tender  of  bulky  articles  in  the  performance 
of  an  agreement  must  be  seasonably  made,  so  that  the  person 

time  varying  according  to  the  quan-  or  if  absent  be  ready  at  the  place  to 
turn  of  the  payment  or  nature  of  the  perform  the  act  within  a  conveni^it 
act  to  be  done.  Therefore,  if  he  is  to  time  before  sunset  for  its  completion, 
pay  a  sum  of  money,  he  must  tender  it  is  sufficient;  and  if  the  tender  be 
it  a  sufficient  'time  before  midnight  made  to  the  other  party  at  the  place 
for  the  party  to  whom  the  tender  is  at  any  time  of  the  day,  the  contract 
made  to  receive  and  count;  or  if  he  is  performed;  and  though  the  law 
is  to  deliver  goods,  he  must  tender  gives  the  uttermost  convenient  time 
them  so  as  to  aUow  sufficient  time  on  the  last  day,  yet  this  is  solely  for 
for  examination  and  receipt  This  the  convenience  of  both  parties,  that 
done,  he  has,  so  far  as  he  could,  paid  neither  may  give  longer  attendance 
or  delivered  within  the  time;  and  than  is  necessary;  and  if  it  happen 
it  is  by  the  fault  of  the  other  only  that  both  parties  meet  at  the  place 
that  the  payment  or  delivery  is  not  at  any  other  time  of  the  last  day,  or 
complete.  upon  any  other  day  within  the  time 
'*  But  where  the  thing  is  to  be  per-  limited,  and  a  tender  is  made,  the 
formed  at  a  certain  place,  on  or  be-  tender  is  good.  See  Bacon's  Abr.,  tXU 
fore  a  certain  day,  to  another  party  Tender,  D.  (a);  Ck>.  Lit.  203a.  This  is 
to  a  contract,  there  the  tender  must  the  distinction  which  prevails  in  all 
be  to  the  other  party  at  that  place;  the  cases, —  where  a  thing  is  to  be 
and  as  the  attendance  of  the  other  done  anywhere,  a  tender  at  a  con- 
party  is  necessary  at  that  place  to  venient  time  before  midnight  is  suf- 
complete  the  act,  there  the  law,  ficient;  where  the  thing  is  to  be  done 
though  it  requires  that  other  to  be  at  a  particular  place,  and  where  the 
present,  is  not  so  unreasonable  as  to  law  implies  a  duty  on  the  party  to 
require  him  to  be  present  for  the  whom  the  thing  is  to  be  done  to  at- 
whole  day  when  the  thing  is  to  be  tend,  that  attendance  is  to  be  by  day- 
done  on  one  day,  or  for  the  whole  light,  and  a  convenient  time  before 
series  of  days  where  it  is  to  be  done  on  sunset.  .  .  .1  therefore  think 
or  before  a  certain  day,  and  therefore  that  the  tender  was  good  in  this  case 
it  fixes  a  particular  part  of  the  day  for  in  point  of  time,  and  consequently 
his  presence;  and  it  is  enough  if  he  that  the  plaintiff,  having  been  able 
be  at  the  place  at  such  a  convenient  to  meet  with  the  defendant,  and  act- 
time  before  sunset  on  the  last  day,  as  ually  to  tender  the  oU  to  him  a 
that  the  act  may  be  completed  by  sufficient  time  before  midnight  to 
daylight;  and  if  the  party  bound  enable  the  defendant  to  receive,  ex- 
tender to  the  party  there,  if  present,  amine  and  weigh  the  oil,  performed 
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may  have  an  opportunity  to  examine  the  articles  tendered,  and 
see  that  they  are  such  as  they  purport  to  be,  and  such  as  he  is 
entitled  to  demand,  before  the  close  of  the  day  on  which  the 
delivery  is  to  be  made.  Whether  the  tender  should  be  made 
before  sunset  may  depend  upon  circumstances;  .  .  .  but  when 
daylight  is  required  for  the  proper  examination  and  assortment 
of  the  goods  tendered,  there  can  be  but  little  doubt  that  time 
should  be  given  the  tenderee  for  such  examination  before  sun- 
set and  by  daylight."  ^ 

§  1138. Time  of  the  essence  of  the  eontract. — Where 

the  time  for  the  performance  is  thus  fixed,  it  is,  in  the  language 
of  the  law,  deemed  usually  *  to  be  "  of  the  essence  of  the  con- 
tract,*'  •  and,  unless  waived  by  the  other  party,  performance  at 

as  far  as  he  could  his  part  of  the  con-       ^  Thus,  see  Higgins  v.  Delawfire,  Lb 

tract,  and  was  entitled  to  recover  for  &  W.  R  Ca  (1875),  60  N.  Y.  553;  Sun 

the  breach  of  it  by  the  defendant.**  Pub.  Oo.  v.  Minnesota  l^pe  Foundry 

To  like  effect,  see  Sweet  v.  Harding  Ca  (1892),  22  Oreg.  49,  29  Pac.  R  & 

(1847),  19  Vt  687.  But  in  Woolfe  v.  Home  (1877),  2  Q.  B. 

1  Ck>rninger  v.  Crocker  (1875),  62  N.  Div.  355,  a  stipulation  that  goods  pur- 

T.  151.    In  this  c^se  a  tender  of  a  chased  at  an  auctionjsale  should  "  be 

large  quantity  of  wool  at  10  o'clock  cleared  away  within  three  days  after 

at  night  on  the  last  day  of  delivery,  the  sale  "  was  held  not  a  condition 

the  wool  being  stored  in  the  ware-  precedent  to  the  buyer's  right  to 

house  of  a  third  person,  who  refused  claim  the  good& 
access  to  it  with  a  light  because  it       '  Norrington  v.  Wright  (1885),  115 

would  invalidate  his  insurance,  was  IT.  S.  188,  29  L.  ed.  366,  6  Sup.  Ct  R. 

held  insufficient.  12;  Cleveland  Rolling  Mills  v.  Rhodes 

A  buyer  of  cotton,  who  contracted  (1887),  121  U.  8.  255,  30  L.  ed.  920,  7 

to  receive  and  pay  for  a  certain  num-  Sup.  Ct  R.   882;   Jones  v.   United 

ber  of  bales  of  cotton  at  so  much  per  States  (1877),  96  U.  &  24,  24  L.  ed. 

pound,  when  notified  that  it  was  644;  Filley  v.  Pope  (18a5),  115  U.  S. 

ready  for  delivery  on  a  plantation,  213,  29  L.  ed.  372,  6  Sup^  Ct  R  19; 

performs  on  his  part,  if  he  is  ready  Davison  v.  Von  Lingen,  113  U.  S.  40, 

and  offers  to  receive  any  pay  for  the  28  L.  ed.  885,   5   Sup^   (^  R  346; 

cotton  at  the  appointed  place,  a  half-  Bowes  v.  Shand  (1877),  2  Apj).  Cos. 

hour  after  sunset  of  the  last  day  on  455;    Camden   Iron  Works   v.  Fox 

which  he  was  entitled  to  demand  de-  (1887),  34  Fed.  R  200;  Cromwell  v. 

livery,  if  sufficient  time  intervenes  Wilkinson  (1862),  18  Ind.  865;  Booth 

between  such  demand  and  midnight  v.  Rolling  Mill  Ca  (1875).  60  N.  Y.  487 ; 

to  make  proper  delivery,  without  dan-  Salmon  v.  Boykin  (1887),  66  Md.  541, 

ger  of  loss  or  destruction  to  the  article  7  Atl.  R  701 ;  Oane  v.  Wilson  (1895)^ 

in  handling  at  such  time  in  the  night  105  Mich.  554^  68  N.  W.  R  506. 
Berry  y.  NaU  (1875),  54  A1&  446L 
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the  time  stipulated  is  indispensable.  It  is  not  necessary  that 
it  shall  be  so  declared  in  express  terms;  it  is  enough  if  it  is  a 
term  of  the  contract.  "  In  the  contracts  of  merchants,"  said 
Mr.  Justice  Gray,  in  a  leading  case^  before  the  supreme  court 
of  the  United  States,  "  time  is  of  the  essence.  The  time  of 
shipment  is  the  usual  and  convenient  means  of  fixing  the  prob- 
able time  of  arrival,  with  a  view  of  providing  funds  to  pay  for 
the  goods,  or  of  fulfilling  contracts  with  third  persons.  A 
statement  descriptive  of  the  subject-matter,  or  of  some  material 
incident,  such  as  the  time  or  place  of  shipment,  is  ordinarily 
to  be  regarded  as  a  warranty  in  the  sense  in  which  that  term 
is  used  in  insurance  and  maritime  law,  that  is  to  say,  a  condi- 
tion precedent,  upon  the  failure  or  non-performance  of  which 
the  party  aggrieved  may  repudiate  the  whole  contract" 

§  1139. Performance  at  time  a  condition  precedent. 

Obviously,  therefore,  unless  the  seller  can  show  that  he  did 
what  was  incumbent  upon  him  to  do,  as  that  he  delivered, 
shipped  or  tendered  the  goods  at  the  time  when  such  perform- 
ance was  due, —  neither  later  nor  earlier, —  or  that  perform- 
ance at  that  time  was  waived  by  the  other  party,  he  is  in  no 
situation  either  to  enforce  the  contract  on  his  own  behalf-  or 
resist  an  action  against  him  by  the  other  party.    On  the  other 

1  Noirington  v.  Wright,  supra.  tain  months,  it  is  no  performance  to 

2  Under  a  contract  for  goods  to  be  ship  in  a  later  month.  Salmon  t. 
shipped  "during  the  months  of  March  Boykin  (1887X  66  Md.  541,  7  AtL  R. 
and  (or)  April,"  a  shipment  in  Febru-  701.  To  same  effect:  Welsh  v.  Goss- 
ary  is  not  a  compliance.  Bowes  v.  ler,  89  N.  Y.  540;  HiU  v.  Blake,  97 
Shand  (1877),  2  App.  Caa  455.  Under  N.  Y.  216;  Tobias  v.  Lissberger,  105 
a  contract  to  ship  by  first  vessel  from  K.  Y.  404,  12  N.  R  R.  13;  Clark  t. 
one  port,  it  is  not  a  compliance  to  Fey,  121  N.  Y.  470,  24  N.  K  R.  70a. 
ship  by  first  vessel  from  another  port.  Defendants  sent  an  order  for  goods 
from  which  the  goods  arrive  earlier  with  date  of  shipment  left  blank, 
than  if  shipped  from  the  port  agreed  The  next  day  they  telegraphed  the 
upon.  Filly  v.  Pope,  supra.  Under  data  When  plaintiff  entered  the 
a  contract  to  ship  "  about  one  thou-  order  it  had  both  the  letter  and  the 
sand  tons  per  month,"  the  seller  is  telegram.  Hdd,  that  plaintiff  could 
bound  to  make  monthly  shipments,  not  recover  for  goods  sent  after  the 
Norrington  v.  Wright,  supra.  Under  date  so  fixed.  Camden  Iron  Works 
a  contract  to  ship  in  one  of  two  cer-  v.  Fox,  84  Fed.  R  200. 
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hand,  if  he  has  performed,  or  been  ready  and  willing  to  per- 
form when  performance  was  due,  he  is  entitled  to  enforce  the 
contract  against  the  buyer.^ 

§  1140.  Delivery  by  instalments — Breaeh  of  one  of  sue- 
cessiye  performanees. —  Olosely  allied  to  the  questions  con- 
sidered in  the  preceding  sections  is  that  arising  where  a  contract 
for  delivery  or  payment  in  instalments  is  broken  by  a  failure 
to  deliver  or  to  pay,  some  instalment  as  agreed,  and  it  is  con- 
tended that  such  failure  by  one  party  relieves  the  other  from 
the  necessity  of  further  performance  on  his  part.  The  failure 
of  the  seller  may  be  in  not  delivering  an  instalment  either  in 
the  time^  or  the  amount^  or  the  qualUy  agreed  upon ;  the  failure 
of  the  huyer  may  be  in  not  paying  an  instalment  in  the  tirTie^  or 
the  amount^  or  the  manner  agreed  upon.  The  question  of  the 
duty  and  default  of  the  buyer  may  belong  more  appropriately 
to  subsequent  chapters;  but  inasmuch  as  tjhe  principles  seem 
substantially  the  same  in  either  case,  and  the  default  of  one 
leads  often  to  the  alleged  default  of  the  other  in  such  a  way  as 
to  commingle  both  questions  almost  inextricably,  both  will  be 
considered  together. 

The  question,  briefly  stated,  is.  Does  the  default  of  one  party 
in  delivering  or  paying  one  instalment  justify  the  other  in 
treating  the  contract  as  at  an  end,  or  must  the  latter  continue 
performance  on  his  own  part,  relying  on  his  action  for  damages 
to  compensate  him  for  the  breach  by  the  former  ? 

§  1141.  The  English  rule.— The  English  courts  have 

had  occasion  to  deal  with  the  question  in  a  variety  of  cases,* 
and  the  results. arrived  at  have  not  always  been  harmonious  or 

1  If  the  seUer  offered  the  goods  at  River  Phosphate  Ca  v.  Grafflin,  58 

the  time  and  place  specified,  it  is  no  Fed.  R.  550. 

defense  that  the  buyer  was  not  there       ^  In  Hoare  v.  Rennie  (1859),  5  H.  & 

to  receive  them.    Barton  v.  McKel-  N.  19,  29  L.  J.  Ex.  73,  the  plaintiffs 

way,  22  N.  J.  L.  165;  Case  v.  Green,  5  agreed  to  seU  to  the  defendants  six 

Watts  (Pa.),  262,  dO  AnL  Dea  811.  hundred  and  sixty-seven  tons  of  iron, 

And  where  shipments  are  made  at  and  deliver  the  same  in  four  monthly 

the  time  specified,  the  shipper  is  not  portions,  each  about  one-fourth  the 

responsible  for  delay  in  arrivaL  Peace  entire  quantity.  But  during  the  first 
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satisfactory.  In  a  very  recent  case,  however,  the  qaeetioii  was 
elaborately  discussed  in  a  controversy  arising  from  the  non- 
payment by  the  buyer  of  an  instalment  dae,  though  no  distinct 

tion  was  made  between  such  a  default  and  one  by  the  seller, 

moDth  they  8liipx)ed  but  twenty-one  during  the  period  of  twelve  months. 

tons,  which  the  defendants  refused  at  a  fixed  price  per  ton.    Duiin^  the 

to  accept.    The  pleas  averred  that  first  month  the  plaintiffs  sent  wagons 

the  shipment  was  not  in  accordance  to  receive  only  one  hundred  and  fifty- 

with  the  contract,  and  the  court  held  eight  ton&    At  the  end  of  the  first 

that  the  defendants  were  entitled  to  month  the  defendants  immediatelT 

m 

judgment  on  the  pleas.  Pollock,  G.  B.,  informed  the  plaintiffs  chat  they 
said:  "At  the  outset  the  plaintiffs  would  annul  the  contract,  as  the 
failed  to  tender  the  quantity  accord-  plaintiffs  had  taken  much  less  than 
ing  to  the  contract;  they  tendered  a  the  contract  called  for.  Th^  plaint- 
much  less  quantity.  The  defendants  iffs  refused  to  allow  the  contract  to 
had  a  right  to  say  that  this  was  no  be  annulled,  but  the  defendants  de- 
performance  of  the  contract,  and  clined  to  deliver  any  more  ooaL  The 
they  were  no  more  bound  to  accept  court  held  that  the  breach  by  the 
the  short  quantity  than  if  a  single  plaintiffs  in  taking  less  tlian  the 
delivery  had  been  contracted  for."  stipulated  quantity  during  the  first 

In  Jonassohn  v.  Young  (1863),  4  B,  month  did  not  entitle  the  defendants 
&  a  296, 32  L.  J.  Q.  B.  385,  the  plaint-  to  rescind  the  contract  Mellor,  J^ 
iffs  agreed  to  sell  and  the  defendant  was  inclined  to  follow  Hoare  ▼.  Ren- 
te purchase  as  much  of  the  plaintiffs'  nie,  which  he  could  not  distinguish 
gas  coal  equal  to  sample  as  could  be  from  the  case  at  bar,  but  Blackbom 
carried  from  Sunderland  to  London,  and  Lush,  JJ.,  declared  that  they 
in  a  steam  vessel  to  be  furnished  by  could  not  understand  the  principle 
defendant,  during  nine  months.  The  on  which  that  case  was  decided,  and 
defendant  pleaded  that,  before  any  refused  to  follow  it. 
breach  on  his  part,  the  plaintiffs  broke  In  Freeth  v.  Burr  (1874),  I*  K.  9  CL 
their  contract  by  detaining  the  de-  P.  208,  the  defendant  contracted  to 
fendant's  vessel  an  undue  and  un-  sell  the  plaintifite  two  hundred  and 
reasonable  time,  upon  which  the  de-  fifty  tons  of  pig  iron,  half  to  be  de- 
fendant refused  to  receive  any  more  livered  in  two  and  the  remainder  in 
of  the  coal,  and  further,  that  part  of  four  weeks,  payment  net  cash  fonr- 
the  coal  offered  was  inferior  to  sam-  teen  days  after  delivery  of  each  par- 
pie^  Upon  demurrer  these  pleas  were  oeL  The  market  was  rising^  and, 
held  bad.  notivithstanding  ui^gent  demands  by 

In  Simpson  v.  Crippin  (1873)  L.  R  the  plaintiffs,  the  delivery  of  the  first 

8  Q.  R  14,  the  defendants  agreed  to  one  hundred  and  twenty-five  tons 

supply  the  plaintiffs  with  from  six  was   not  completed  for  nearly  siz 

thousand  to  eight  thousand  tons  of  montha  The  plaintiffs  refused  to  pay 

coal,  to  be  delivered  into  the  plaint-  for  the  first  parcel,  claiming  a  right 

iffs'  wagons  at  the  defendants*  col-  to  set  off  the  loss  they  had  sustained 

leries,  in  equal  monthly  quantities  from  being  obliged  to  procure  other 
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and  the  court  laid  down  the  principle  by  which  such  cases  are 
to  be  determined  in  the  English  courts.  That  principle,  stated 
in  the  language  of  Chief  Justice  Coleridge,  who  first  announced 
it,^  is  this :  '^  In  cases  of  this  sort,  where  the  question  is  whether 

iron  in  oonsequenoe  of  the  defend-  goods  was  evidently  contemplated 

ant's   default;  but  they  still  urged  in  the  term  ''by  steamer  or  ateam- 

the  delivery  of  the  second  parceL  er&" 

The  defendant,  treating  the  refusal  Renter  v.  Sala  (1879X  4  C.  P.  D.  289, 
to  pay  as  a  breach  and  an  abandon-  G.  A.,  was  a  oase  in  many  ways  very 
ment  of  the  contract  by  the  plaintiffs,  similar  to  Brandt  v.  Lawrence,  though 
declined  to  deliver  any  mor&  The  the  majority  of  the  court  held  that 
court  held  that  under  these  facts  the  it  did  not  fall  within  the  same  prin- 
defendant  was  not  warranted  in  oipla  The  plaintiffs  contracted  to 
treating  the  contract  as  abandoned  sell  to  the  defendants  twenty-five 
by  the  plaintiffa  tons  (more  or  less)  Penang  pepper. 
In  Brandt  v.  Lawrence  (1876),  1  Q.  Ootoberand  (or)  November  shipment, 
B.  D.  344,  C.  A.,  the  defendant  en-  name  of  vessel  or  vessels,  marks  and 
tered  into  two  contracts,  each  of  particulars  to  be  declared  within 
which  was  for  the  purchase  from  the  sixty  days  from  date  of  bill  of  lad- 
plaintiff  of  four  thousand  five  bun-  ing.  On  the  19th  of  January,  1877, 
dred  quarters  of  Russian  oats,  more  the  plaintiffs,  purporting  to  act  in 
or  less,  '*  shipment  by  steamer-  or  pursuance  of  the  contract,  declared 
steamers  during  February.  Should  by  a  vessel  called  the  "  Borga,"  five 
ice  at  loading  port  prevent  shipment  hundred  bags  of  black  Penang  pep- 
wlthin  stipulated  time,  shipment  to  per,  which  would  be  equal  in  weight 
be  made  immediately  after  reopen-  to  about  twenty-five  tons,  in  three 
ing  of  navigation.''  The  plaintiff  parcels,  the  subject  of  separate  bills 
shipped  on  board  one  steamer  four  of  lading  —  namely,  two  himdred 
thousand  five  hundred  and  eleven  and  eighty-five  and  one  hundred  and 
quarters  to  answer  the  first  contract,  ten  bags  under  bills  of  lading  dated 
and  one  thousand  one  hundred  and  the  29th  of  November,  1876,  and 
thirty-nine  quarters  to  answer  in  part  one  hundred  and  five  bags  under  a 
the  second  contract  He  also  shipped  bill  of  lading  dated  the  11th  of  De- 
on  board  another  steamer  a  sufficient  cember,  1876.  In  point  of  fact  the 
quantity  of  oats  to  complete  the  sec-  shipment  of  the  one  hundred  and  five 
end  contract  The  shipment  on  the  bags,  equivalent  to  about  ^ve  tons, 
first  steamer  was  made  in  time;  that  had  not  been  made  until  the  month 
on  the  second  steamer  was  made  too  of  December:  and  on  the  80th  of 
late.  The  court  held  that  the  pur-  January,  1877,  the  defendants  wrote 
chaser  was  bound  to  accept  the  por-  that  they  would  not  accept  the 
tion  of  the  goods,  intended  to  apply  declaration.  The  plaintiffs  argued 
on  the  second  contract,  which  was  that,  as  the  pepper  tendered  wbb 
shipped  in  ti  me,since  a  division  of  the  shipped  under  three  separate  bills  of 

>  Freeth  v..  Burr,  L.  R  9  0.  P.  208,  suprcu 
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the  one  party  is  set  free  by  the  action  of  the  other,  the  real  mat 
ter  for  consideration  is  whether  the  acts  or  condoct  of  the  one 
do  or  do  not  amount  to  an  intimation  of  an  intention  to  aban- 
don and  altogether  to  refuse  performance  of  the  contract.     I 

lading,  and  was  so  declared,  the  ner.ascontemplatedbrtheoontnct. 
declaration  and  tender,  altliough  one  but  in  the  caae  at  bar  the  optiM)  to 
Infact,  might  be  treated  as  aeverable  separate  byauoh  shipment  had  not 
in  law,  and  consequently  that  the  been  exercised  b^  the  seller, 
defendants  were  bound  to  accept  the  Brett,  L.  J.,  was,  however,  of  the 
twenty  tons,  which,  upou  this  hj-  opinion  that  thu  case  should  not  ba 
pothesis,  were  properly  declared  and  distinguished  from  Brandt  t.  Iaw- 
tendered.  But  Theeiger,  L.  J^  said:  Teaoe.  In  a  dissenting  opinion  ba 
"I  cannot  assent  to  this  argument,  said:  " It  seems  to  me  tliat  the  prin- 
.  a  .  The  present  contract  ought  ciple  to  be  deduced  from  theae  cases 
and  must,  in  my  opinfon  at  least,  in-  is  that  where,  in  a  mercantile  coo- 
Tolve  this  coDseqnence,  namely,  that  tract  of  purchaae  and  sale  of  goods 
where  the  sellers  elect  to  ship  by  one  to  be  delivered  and  accepted,  the 
vessel  the  whole  quantity  contracted  terms  of  the  contract  allow  the  de- 
to  be  sold,  and  declare  their  election  livery  to  be  by  Ruccesaive  deliveiies. 
to  the  buyers,  still  more  when  they  the  failure  of  the  seller  or  buyer  to 
follow  up  their  election  and  declara-  fulfill  his  part  in  any  one  or  mor«  of 
tion  by  tendering  the  whole  quantity  thoee  deliveries  does  not  absolve  the 
pursuant  to  their  declaration,  they  other  party  from  the  duty  of  tendar- 
cannot,  after  it  is  discovered  that  as  ing  or  accepting  in  the  case  of  other 
to  a  portion  of  the  quantity  shipped  aubsequent  deliveries,  although  the 
it  was  not  shipped  In  accordance  contract  was  for  the  purchase  and 
with  the  terras  of  the  contract,  and  sale  of  a  specified  quantity  of  good^ 
that  the  buyers  are  not  bound  to  ao-  and  although  the  failure  of  the  party 
cept  that  portion,  turn  round  and  suing  as  to  one  or  more  delivniee 
call  upon  them  to  accept  the  remain-  was  incurable,  in  the  sense  that  be 
ing  portion  of  the  quantity  shipped,  never  could  fulfill  his  undertaking  to 
which  though  physically  separable,  accept  or  deliver  the  whole  of  the 
and  the  subject  of  distinct  bills  of  specified  quantity.  TbereasoDsgivm 
lading,  yet  had  always  been  treated  are  that  such  a  breach  by  the  party 
by  the  sellers  as  part  of  one  entire  suing  is  a  breach  of  only  a  pan  of 
whole,  which  the  buyers  by  the  deo-  the  oonsideration  moving  from  him; 
laration  were  told  to  treat,  and  by  that  such  a  breach  can  be  <«mpen- 
tbe  tender  were  called  upon  to  ao  sated  in  damages  without  any  necee- 
cept,asoneentirewhole."  Thiscase  sity  for  annulling  the  whole  con- 
was  accordingly  held  not  to  fall  tract;  that  the  true  construction  of 
within  the  principle  of  Brandt  v.  such  contracts  is  that  it  is  not  aeon- 
Lawrence,  for  while  in  both  cases  dition  precedent  to  the  obligation  to 
the  shipment  was  to  be  by  vessel  or  tender  or  accept  a  part:  that  the 
vessels,  in  the  earlier  case  the  goods  other  party  should  have  been  or 
were  actually  separated  in  this  man-  should  be  always  ready,  and  willing. 
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say  this  in  order  to  explain  the  ground  upon  which  I  think  the 
decisions  in  these  cases  must  rest.  There  has  been  some  con- 
flict amongst  them.  But  I  think  it  may  be  taken  that  the  fair 
resalt  of  them  is  as  I  have  stated,  viz.,  that  the,  true  question 

and  able  to  accept  and  tender  the  remainder  of  the  cargo  left  on  his 
ivhole^,    A  consideration  of  the  mer^  hands    without    compensation,    al- 
cantile  consequences   of  otherwise  though  the  buyer  might  easily  be 
construing  such  contracts  seems  to  compensated  for  the  short  delivery. 
me  to  fortify  the  one  construction  These  considerations  show  that  the 
and  to  condemn  the  other.   Suppose,  rule  of  construction  adopted  by  the 
in  the  case  of  shipments,  the  seller  courts  is  as  sound  on  mercantile  as 
has  by  contracts  made  abroad  pro-  it  is  on  legal  considerations,  and  all 
vided   for  all  the  successive    ship-  the  considerations,  both  mercantile 
ments,  and  has  taken  up  ships  to  and  legal,  apply  as  much  and  as  fully 
proceed  and  call  for  the  succe&<dve  to  the  present  contract  as  to  those 
cargoes,  and  the  first  seller  to  him  cited.    The  question  of  the  time  or 
fails  to  fulfill  his  contfact,  so  that  the  mode  of  payment  has  nothing  to  do 
i^rst  shipment  fails,  the  purchaser  with  the  reasoning  for  or  against 
under  the  main  contract  we  are  dis-  either  view;  moreover,  it  is  most  im- 
cussing  may,  upon  one  construction  portant,  in  my  opinion,  that  the  con- 
suggested,  throw  up  the  whole  con-  struction    of  mercantile   contracts 
tract,  although  he  could  be  amply  should  be  broad  and  large,  and  should 
recompensed  for  the  partial  failure,  not  depend  on  refined  logical  deduc- 
and  throw  the  loss  of  aU  the  other  tions,  or  on  slight  variations  either 
purchases   and   charters  upon   the  in  the  terms  or  the  conditions  of  each 
seller  without  any  compensation.  So  particular  contract" 
if  the  purchaser  has  made  contracts.  In  Honck  v.  Muller  (1881),  7  Q.  R 
and  fails  to  take  delivery  of  one  D.  92,  C.  A.,  the  defendant,  in  October, 
parcel,  the  seller,  although  he  might  1879,  sold  to  the  plaintiff,  and  the 
be  amply  compensated  for  the  par-  plaintiff  bought  of  the  defendant, 
tial  failure,  would  be  entitled  to  ruin  two  thousand  tons  of  pig  iron  at  42& 
the  buyer  with  regard  to  his  forw&rd  a  ton,  to  be  delivered  to  the  plaintiff 
contracts  without  any  compensation,  free  on  board  at  maker's  wharf,  *'in 
Again,  suppose  any  one  of  the  ships  November,  1879,  or  equally  over  No- 
lost  aft-^  a  perfectly  good  shipment  vember,  December  and  January  next, 
by  several  ships,  either  buyer  or  seller  at  6d.  per  ton  extra."    The  plaintiff 
might  at  once  cancel  the  whole  con-  .  failed  to  take  delivery  of  any  of  the 
tract,  to  the  irreparable  loss  of  the  iron  in  November,  but  claimed  to  be 
other   party,  although   he  himself  entitled  to  delivery  of  one-third  of 
might  be  amply  compensated  by  a  the  iron  in  December  and  one-third 
payment  in  damages;  or  suppose  a  in  January.    The  defendant  refused 
seller  to  send  all  the  stipulated  quan.  to  deliver  these  two-thirds,  and  gave 
tity  in  one  ship,  and  a  jettison  to  notice  that  he  considered  that  the 
have  become  inevitable  on  the  vqy-  contract  was  canceled  by  the  plaint- 
age,  he  is  to  have  the  whole  of  the  iff's  breach  to  take  any  iron  in  No- 
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is  whether  the  acts  and  condact  of  the  party  evince  an  inten- 
tion no  longer  to  be  bound  by  the  contract.  Now  non-pay- 
ment on  the  one  hand,  or  non-delivery  on  the  other,  may 
amount  to  such  an  act,  or  may  be  evidence  for  a  jury  of  an  in- 
tention wholly  to  abandon  the  contract  and  set  the  other  party 
free." 

§  1142.  .  Stated  in  the  language  of  the  Earl  of  Sel- 

borne,  in  the  House  of  Lords,^  in  approving  and  applying  Lord 
Coleridge's  rule,  it  is,  that  "you  must  look  at  the  actual  cir- 

vember.  The  majority  of  the  court  neous  but  bona  fide  advice  of  their 
(Bramwell  and  Baggallay,  L.  JJ.)  solicitor  the  purchasers  declined  to 
held  that  since  no  delivery  at  all  pay  without  an  order  from  the  ooort. 
had  been  accepted  in  November,  A  correspondence  ensued  between 
and  the  contract  had  therefore  been  the  purchasers  and  the  liquidator 
broken  before  it  had  been  even  par>  who  was  soon  afterward  appointed, 
tially  performed,  the  plaintiff  had  uo  in  which  the  purchasers  claimed 
right  to  insist  subsequently  upon  per-  damages  for  failure  to  deliver  the 
formance  of  a  part  Hoare  v.  Rennie  January  instalment,  and  a  right  to 
was  approved  and  followed,  Bram*  deduct  those  damages  from  any  pay- 
well,  L.  J.,  holding  that  it  was  dis-  ments  then  due;  and  said  they  always 
tinguishable  from  Simpson  v.  Crip*  had  been  and  stiU  were  ready  to  ac^ 
pin,  and  Baggally,  L.  J.,  fidiing  to  cept  such  deliveries  and  make  such 
distinguish  it,  but  preferring  it  to  payments  as  ought  to  be  accepted 
the  other  case.  Brett,  L.  J.,  dissented  and  made  under  l^he  contract,  sub- 
from  the  opinion  of  the  court  and  jecttotherightof  setofiEl  Theliqai- 
approved  Simpson  v.  Crippin  as  dl«  dator  made  no  further  deliveries  and 
rectly  opposed  to  Hoare  v.  Rennie.  brought  an  action  in  the  name  of  the 
In  Mersey  Steel  &  Iron  Co.  v.  Nay-  compimy  for  the  price  of  the  steel 
lor  (1884),  9  App.  Cas.  484,  the  respond-  delivered.  The  respondents  counter- 
ents  bought  from  the  appellant  com-  claimed  for  damages  The  court  held, 
pany  five  thousand  tons  of  steel  of  in  accord  with  the  decision  of  the 
the  company's  make,  to  be  delivered  court  of  appeal,  that  payment  for  a 
one  thousand  tons  monthly,  com-  previous  delivery  was  not  a  dbndition 
mencing  January,  1881,  payment  precedent  to  Uie  right  to  claim  the 
within  three  days  after  receipt  of  next  delivery;  and  that  the  respond- 
shipping  documents.  In  January  the  ents  had  not,  by  postponing  payment 
company  delivered  part  only  of  the  under  erroneous  advice,  acted  so  as 
instalment  for  that  month,  and  in  to  show  an  intention  to  repudiate  the 
the  beginning  of  February  made  a  contract,  or  so  as  to  release  the  com- 
further  delivery.  Shortly  before  pay-  pany  from  further  perf ormanceL 
ment  on  these  deliveries  became  due  ^  Mersey  Steel  &  lion  Ga  v.  Nayior 
a  petition  was  presented  to  wind  up  (1884),  9  App^  Gaa  484»  affirming  9  Q. 
the  company,  and  under  the  erro-  B.  Div.  648,  C.  A. 
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climstances  of  the  case  in  order  to  see  whether  the  one  party 
to  the  contract  is  relieved  from  its  future  performance  by  the 
condnct  of  the  other;  you  must  examine  what  that  conduct  is, 
so  ais  to  see  whether  it  amounts  to  a  renunciation,  to  an  abso- 
lute refusal  to  perform  the  contract,  such  as  would  amount  to 
a  rescission  if  he  had  the  power  to  rescind,  and  whether  the 
other  party  may  accept  it  as  a  reason  for  not  performing  his 
part." 

§  1143.  .  And  Lord  Blackburn,  who  also  approved  the 

principle,  stated  it,  in  the  same  case,  in  this  way :  '^  The  rule 
of  law,  as  I  always  understood  it,  is  that  where  there  is  a  con- 
tract in  which  there  are  two  parties,  each  side  having  to  do 
something,  if  you  see  that  the  failure  to  perform  one  part  of  it 
goes  to  the  root  of  the  contract,  goes  to  the  foundation  of  the 
whole,  it  is  a  good  defense  to  say,  ^  I  am  not  going  on  to  perform 
my  part  of  it  when  that  which  is  the  root  of  the  whole  and  the 
substantial  consideration  for  my  performance  is  defeated  by 
your  misconduct." 

§  1144. The  rule  in  the  United  States.— In  the  United 

States  the  authorities  are  likewise  much  in  conflict,  and  there 
is,  of  course,  no  tribunal  which  can  authoritatively  settle  the 
question  for  the  whole  country.  The  supreme  court  of  the 
United  States  has,  however,  recently  given  the  subject  careful 
consideration,^  and  attempted  to  reconcile  its  view  with  that 
of  the  House  of  Lords  in  the  case  referred  to  in  the  preceding 
section,  though  this  effort  is  said  by  the  learned  English  ed- 
itors of  Benjamin  on  Sale  to  be  based  upon  "  an  entire  mis- 
apprehension of  the  ratio  decidendi  "  of  the  English  case. 

* 

I  In  Korrington  ▼.  Wright  (1885),  Wheeling  Steel  Works,  8  U.  a  App. 

115  U.  a  188,  29  L.  ed.  366,  6  Sup.  Ct.  858,  8  0.  C.  A.  600,  53  Fed.  sL  494;  ap- 

K.   13;    approved   and  followed   in  proved  and  followed   in  Cress  well 

Cleveland  Rolling   Mill   v.  Rhodes  Ranch  Ca  v.  Martindale  (1894),  27 

(1886),  121  U.  a  255,  80  L.  ed.  920,  7  U.  a  App.  277, 11  C.  C.  A.  38.  68  Fed. 

Sup.  Ct  R.  882;  Pope  v.  Porter  (1886),  R  84;  Cherry  Valley  Iron  Works  v. 

102  N.  Y.  866,  7.N.  K  R,  804;  ap-  Florence  Iron  River  Ca,  22  U.  a  App. 

proved  but  distinguished  in  Clark  v.  655, 12  C.  C.  A.  306,  64  Fed.  R.  569. 
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§  1145. NorriDgton  T.  Wright  —  Default  indeliTery. 

The  case  ^  before  the  supreme  court  involved  the  failore  of  the 
seller  to  deliver  instalments  of  iron,  a  definite  quantity  of  which 
be  had  agreed  to  deliver  in  certain  amounta  monthly,  to  be 

1  Norrington  t.  Wright  (1885),  115  of  these  two  connta  alleged  that  tba 

n.  a  188.  29  L.  ed.  866,  6  Sup.  Ct.  B.  plaiotiSs  in  February,  March,  AfHil, 

12,  gupra.  May,  June  and  July  shipped   the 

,  This  was  an  action  of  aMumpHt,  goods  at  the  rate  of  about  one  thoo- 

brought  by  Norrington.  a  citizen  of  sand    tons    a    month    and    notified 

Great  Britain,  against  Wright  and  the   shipments  to  the  defendants: 

others,citizensofPennsylTania,upoa  and  further  alleged  the  due  arrital 

thefollowing  contract:  of  the  goods   at   Philadelphia,   the 

"PmLADELPBTA.  Jan.  19, 1880.  plfuntiGTs  readiness  to  deliver  the 

"Sold  to  Massrs.  Peter  Wright  &  goods  and  bills  thereof,  with  oustom- 
Sons,  for  account  of  A.  Norrington  &  house  oertificatea  of  weight,  aocord- 
Ca,  London:  Five  thousand  (5,000)  ing  to  the  contract,  and  the  def end- 
tons  old  T  iron  rails,  for  shipment  ants'  refusal  to  accept  them.  The 
from  a  European  port  or  ports,  at  the  third  oonnt  differed  from  the  second 
rate  of  about  one  thousand  (l.OOQ)  only  in  averring  that  four  hundred 
tons  per  month,  beginning  February,  tons  were  shipped  by  the  plaintiff  in 
1880,but  whole  contract  to  be  shipped  February  and  accepted  by  the  d^ 
before  August  1, 1880,  at  forty-five  dol-  fendants.  and  that  the  reel  was 
lars(|45,00)perton  of  32401bs,custom-  shipped  by  the  plaintiffs,  at  the  rale 
house  weight,  ex  ship  Philadelphia,  of  about  one  thousand  tons  a  month. 
Settlement,  cash,  on  presentation  of  in  March.  April,  May,  June  and  July. 
bills  accompanied  by  cu»tora-house  The  defendants  pleaded  nonaxsiiinp- 
certificate  of  weight  Sellers  to  no-  lit.  The  material  facts  proved  at  tlie 
tify  buyers  of  shipments  with  vessels'  trial  were  as  follows: 
names  as  soon  as  known  by  them.  The  plaintiff  shipped  from  various 
Sellers  not  to  be  compelled  to  replace  European  ports  four  hundred  tons 
any  parcel  lost  after  shipment.  Sell-  by  one  vessel  in  the  last  part  of  Feb- 
en,  when  poesible,  to  secure  to  buy-  ruary,  eight  hundred  and  eighty-five 
ere  right  to  name  discharging  berth  tons  by  two  vessels  in  March,  one 
of  vessels  at  Philadelphia.  thousand  five  hundred  and  seventy- 
"Edward  J.  Ethho,  one  tons  by  five  vessels  in  April, 
"Metal  Broker."  eight  hundred  and  Qfty  tons  by  three 

The  declaration  contained  three  vessels  in  May,  one  thousand  tons  by 
counts.  The  first  count  alleged  the  two  vessels  in  June,  and  three  hun- 
contract  to  have  been  for  the  sule  of  dred  tons  by  one  vessel  in  July,  and 
about  five  thousand  tons  of  T  iron  notiRed  to  the  defendants  each  ship- 
rails,  to  be  shipped  at  the  rate  of  ment.  The  defendants  received  and 
about  one  thousand  tons  a  month,  paid  fortheFebruaryshipment  upon 
beginning  in  February  and  ending  its  arrival  in  March,  and  in  April 
in  July,  1880.  The  second  count  set  gave  directions  at  what  wharves 
forth  the  contract  verbatim.  Each  the  March  shipments  should  be  dis- 
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paid  for  as  received.  The  court  held  that  the  contract  was  a 
single  one  for  the  entire  quantity  and  was  not  split  up  into 
several  contracts  by  the  provisions  for  delivery  and  payment 
in  instalments.    Time  and  quantity  were  held  to  be  of  the 

charged  on  their  arrival;  but  on  for  the  April  shipments.  There  is 
May  14th,  about  the  time  of  the  ar-  then  the  very  serious  and  much  de- 
rival  of  the  March  shipments,  and  bated  question,  as  we  are  advised, 
having  been  then  for  the  first  time  whether  the  failure  to  make  the  stip- 
informed  of  the  amounts  shipped  ulated  shipments  in  February  cfr 
in  February,  March  and  April,  they  March  has  absolved  us  from  the  con« 
gave  Ettiug  written  notice  that  they  tract.  If  it  does,  we  of  course  will 
should  decline  to  accept  the  ship-  avail  ourselves  of  this  advantage." 
ments  made  in  March  and  April,  be-  On  May  18th  Etting  wrote  to  the 
cause  none  of  them  were  in  accord-  defendants,  insisting  on  their  liabil- 
ance  with  the  contract;  and  in  an-  ity  for  both  past  and  future  ship- 
swer  to  a  letter  from  him  of  May  ments,  and  saying,  among  other 
16th,  wrote  him  on  May  17th  as  fol-  things:  '*In  respect  to  the  objection 
lows:  *'We  are  advised  that  what  that  there  had  not  been  a  complete 
has  occurred  does  not  amount  to  an  delivery  in  due  time  of  the  stipu- 
acceptance  of  the  iron  under  the  lated  article,  I  beg  to  call  your  at- 
oircumstances,  and  the  terms  of  the  tention  to  the  fact  that  while  the 
contract  Ton  had  a  right  to  de-  contract  is  for  five  thousand  tons,  it 
liver  in  parcels,  and  we  had  a  right  expressly  stipulates  that  deliveries 
to  expect  the  stipulated  quantity  may  be  made  during  six  months, 
would  be  delivered  until  the  time  and  that  they  are  only  to  be  at  the 
was  up  in  which  that  was  poesibla  rate  of  about  one  thousand  tons  per 
Both  delivering  and  receiving  were  month.*'  **  As  to  April,  while  it  seems 
thus  far  conditional  on  there  being  to  me  'too  plain  to  require  any  re- 
thereafter  a  complete  delivery  in  mark,'  I  do  not  see  how  it  can  seem 
due  time  and  of  the  stipulated  arti-  so  to  you,  unless  you  intend  to  ao- 
da  On  the  assumption  that  this  cept  the  rails.  If  you  object  to  tak- 
time  had  lEtrrived,  and  that  you  had  ing  all  three  shipments  made  in  that 
ascertained  that  you  did  not  intend  month,  I  shall  feel  authorized  to  de- 
to,  or  could  not»  make  any  further  de-  liver  only  two  of  the  cargoes,  or,  for 
liveries  for  the  February  and  March  that  matter,  to  make  the  delivery  of 
shipments,  we  gave  you  the  notice  precisely  one  thousand  tons  But  I 
that  we  declined  accepting  those  de-  think  I  am  entitled  to  know  defi- 
liveriea  As  to  April,  it  is  too  plain,  nitely  from  you  whether  you  intend 
we  suppose,  to  require  any  remark,  to  reject  the  April  shipments,  and. 
If  we  are  mistaken  as  to  our  obliga-  if  so,  upon  what  ground,  and  also 
tion  for  the  February  and  March  whether  you  are  decided  to  reject 
shipments,  of  course  we  must  abide  the  remaining  shipments  tmder  the 
the  consequences;  but  if  we  are  contract.  You  say  in  your  last  par- 
right,  you  have  not  performed  your  agraph  that  you  shaU  avail  your- 
contract,  as  you  certainly  have  not  selves  of  the  advantage,  if  you  are 
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essence  of  the  contract,  and  performance  as  agreed  a  condi- 
tion precedent.  "  The  seller,"  said  the  court,  '  is  boand  to 
deliver  the  quantity  stipulated,  and  has  no  right  either  to  com- 
pel the  bnyer  to  accept  a  less  quantity,  or  to  require  him  to 


absolved  from  the  contract;  but,  as 
you  fleem  to  be  in  doubt  whether  you 
can  set  up  tbat  claim  or  not,  I  should 
like  to  know  definitely  what  is  your 
intention." 

On  Sfay  19th  the  defendants  re- 
plied: "  We  do  not  read  the  contract 
as  you  do.  Ws  read  it  as  stipulating 
for  monthly  shipments  oC  about  one 
thousand  tons,  beginning  in  Febru- 
aiy,  and  that  the  six  months'  clause 
is  to  secure  the  completion  ot  what- 
ever had  fallen  abort  in  tbe  five 
months  As  to  tbe  meaning  of 
'about,'  it  is  settled  as  well  as  such 
a  thing  can  be;  and  certainly  neither 
the  February,  March  nor  April  ship- 
ments are  within  the  limits.  As  to 
the  proposal  to  vary  the  notices  for 
April  sbipmenls,  we  do  not  think 
you  can  do  thi&  The  notice  of  the 
shipments,  as  soon  as  known,  you 
were  bound  to  give,  and  cannot  after- 
wards vary  it  if  they  do  not  conform 
to  the  contract.  Our  right  to  be 
notified  immediately  that  tho  ship- 
ments were  known  ia  as  material  a 
provision  as  any  other,  nor  can  it  be 
changed  now  in  order  to  make  that 
a  performance  which  was  no  per- 
formance with  in  the  time  required." 
"You  ask  us  to  determine  whether 
we  will  or  will  not  object  to  receive 
.  further  shipmeata  because  of  past 
defaults.  We  tell  you  we  will  if  we 
are  entitled  to  do  so,  and  will  not  if 
we  are  not  entitled  to  do  sa  We  do 
not  think  you  have  the  right  to  com- 
pel uB  to  decide  a  disputed  question 
of  law  to  relieve  you  from  tbe  risk 
of  deciding  it  yourselt    Tou  know 


quite  as  well  as  we  do  what  is  tba 
rule  and  ita  uncertainty  of  apptics- 
tion."  On  June  10th  Etting  offered 
to  the  defendants  the  alternative 
of  delivering  to  them  one  thon^uid 
tons  strict  measure  on  accouitt  of  the 
shipments  in  ApriL  This  offer  tbey 
immediately  declined.  On  June  15th 
Etting  wrote  to  tbe  defendants  that 
two  cargoes,  amounting  to  two  him- 
dred  and  twenty-one  tons,  of  the 
April  ebipments,  and  two  cargoes 
amounting  to  six  hundred  and  fifty 
tons,  of  the  May  shipments  (desig- 
nated by  the  names  of  the  veeaels), 
had  been  erroneously  notified  to 
them,  and  that  about  nine  hundred 
tons  had  been  shipped  by  a  certain 
other  vessel  on  account  of  tbe  Mar 
sbipments.  On  the  same  day  tbe  de- 
fendants replied  that  the  notification 
as  to  April  shipments  could  not  be 
corrected  at  this  lat«  date,  and  after 
the  terms  of  the  contract  had  long 
since  been  broken.  From  the  date 
of  the  contract  to  the  time  of  its  le- 
BCission  by  tbe  defendants,  tbe  mar- 
ket price  of  such  iron  was  lower  than 
that  stipulated  in  the  contract,  and 
was  constantly  falling.  After  the 
arrival  of  the  cargoes,  and  their  ten- 
der and  refusal,  they  were  sold  by 
Etting,  with  the  consent  of  the  de- 
fendants, for  tbe  benefit  of  whom  it 
might  concern. 

At  the  trial  the  plaintiff  contended 
<1)  that  under  the  oontract  he  had 
six  months  in  which  to  ship  tbe  five 
tbousitnd  tons^  and  any  deficiency  in 
the  earlier  months  could  be' made  up 
subsequently,  provided  that  the  de- 
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select  part  out  of  a  greater  quantity ;  and  when  the  goods  are 
to  be  shipped  in  certain  proportions  monthly,  the  seller's  fail- 
ure to  ship  the  required  quantity  in  the  first  month  gives  the 

fendants  could  not  be  required  to  v.  Shand,  3  App.  Caa  455;  Lowber  v. 

take  more  than  one  thousand  tons  in  Bangs,  2  Wall  728;  Davison  ▼.  Von 

s,nj  one  month;  (2)  that,  if  this  was  Lingen,  113  IT.  S.  40;  S.  a,  5  Sup.  Ct. 

not  so,  the  contract  was  a  diyisibie  846. 

<contract>  and  the  remedy  of  the  de-  **  The  contract  sued  on  is  a  single 
fendants  for  a  default  in  any  month  contract  for  the  sale  and  purchase 
-was  not  by  rescission  of  the  whole  of  fiye  thousand  tons  of  iron  rails, 
<x>utract,  but  only  by  deduction  of  shipped  from  a  European  port  or 
the  damages  caused  by  the  delays  ports  for  Philadelphia    The  subsid- 
in  the  shipments  on  the  part  of  the  iaiy  provisions  as  to  shipping  in  dif- 
plaintiff.    But  the  court  instructed  ferent  months,  and  as  to  paying  for 
the  jury  that  if  the  defendants,  at  the  each  shipment  upon  its  delivery,  do 
time  of  accepting  the  delivery  of  the  hot  split  up  the  contract  into  as 
<3argo  paid  for,  had  no  notice  of  the  many  contracts   as  there  shall  be 
failure  of  the  plaintiff  to  ship  about  shipments,  or  deliveries  of  so  many 
one  thousand  tons  in  the  month  of  distinct  quantities  of  iron.    Mersey 
February,   and    immediately   upon  S.  &  L  Ca  v.  Naylor,  9  App.  Caa  434,* 
learning  that  fact   gave  notice  of  489.    The  further  provision  that  the 
their  intention  to  rescind,  the  verdict  sellers  shaU  not  be  compelled  to  re- 
ahould  be  for  them.    The  plaintiff  place  any  parcel  lost  after  shipment 
excepted  to   this  instruction,  and,  simply  reduces,  in  the  event  of  such 
after  verdict  and  judgment  for  the  a  loss,  the  quantity  to  be  delivered 
defendants,  sued   out  this  writ  of  and  paid  for.  The  times  of  shipment, 
error.  as  designated  in  the  contract,  are  *  at 
Said  the  court*,  per  Gray,  J.:  "In  the  rate  of  about  one  thousand  tons 
the  contracts  of  merchants,  time  is  per  month,  beginning  February,  1880, 
of  the  essencCb  The  time  of  shipment  but  whole  contract  to  be  shipped  be- 
ts the  usual  and  convenient  means  of  fore  August  1,  1880.'     These  words 
fixing  the  probable  time  of  arrival,  are  not  satisfied  by  shipping  one-sixth 
with  a  view  of  pro viding  funds  to  pay  part  of  the  five  thousand  tons,  or 
for  the  goods,  or  of  fulfilling  contracts  about  eight  hundred  and  thirty-three 
with  third  persons.    A  statement  de-  tons,  in  each  of  the  six  months  which 
acriptive  of  the  subject-matter,  or  of  begin  with  February  and  end  with 
some  material  incident,  such  as  the  July.     But  they  require  about  one 
time  or  place  of  shipment,  is  ordi-  thousand  tons  to  be  shipped  in  each 
narily  to  be  regarded  as  a  warranty  of  the  five  months  from  February  to 
in  the  sense  in  which  that  term  is  June  inclusive,  and  allow  no  more 
used  in  insurance  and  maritime  law;  than  slight  and  unimportant  defi- 
that  is  to  say,  a  condition  precedent  ciencies   in  the   shipments  during 
upon  the  failure  or  non-performance  those  months  to  be  made  up  in  the 
of  which  the  party  aggrieved  may  month  of  July.    The  contract  is  not 
repudiate  the  whole  contracts    Behn  one  for  the  sale  of  a  specific  lot  of 
y.  Bum€ss»  Q  Best  &  S.  751;  Bowes  goods,  identified  by  independent  cir-> 
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btiyer  the  same  right  to  rescind  the  whole  contract  that  h 
would  have  had  if  it  had  been  agreed  that  all  the  goods  shouli 
be  delivered  at  once." 

cumstance*^ — such  aa  all  thoee  de-  about  one  thonsand  tons  in  Febn 

posited  in  a  certain  warehouse,  or  to  ary  and  about  one  thousand  tons  1 

be  shipped  in  a  particular  Teasel,  March,  as  stipulated  in  tbe  contrac 

or  that,  mar  be  manufactured  by  the  shipped  011I7  four  hundred  tons  1 

seUer,  or  maf  be  required  for  use  by  Februar7,  and  eight  hnndred  an 

the    buyer,  in  a  certain    mill,— in  eighty-flTe  tons  in  Haroh.    His  fsi 

which  case  the  mention  of  the  quan-  ure  to  fulfill  the  contract  on  his  pai 

tity,  accompanied  by  tbe  qualifica-  in  respect  to  these  first  two  inaU 

tion  of  'abont,'  or  'more  or  less,*  is  ments  justified  the  defendaats  in  n 

regarded  as  a  mere  estimate  of  the  ecindingthewholecontractprovido 

probable  amount,  as  to  which  good  they  distinctly  and  eeaaonsbly  ai 

faith  is  all  that  is  required  of  the  serted  the  right  of  rescission.     Th 

party  making  it.    But  the  contract  defen(iant3,Immediatelyaftertbeai 

before  us  comes  within  the  general  riTal  of  the  March  shipments,  and  a 

rule:   'When  no  such  independent  soon  as  they  knew  that  tbe  qnanti 

circumstances  are  referred  to,  and  ties  which  had  been  shipped  in  Feb 

'  the  engagement  is  to  furnish  goods  ruary  and  in  March  were  less  thai 

of  a  certain  quality  or  character  to  a  the  contract  called  for,  clearly  am 

certain  amount,  the  quantity  speci-  positively  asserted  the  right  to  re 

fied  is  material,  and  governs  the  con-  scind,  if  the  law  entitled  them  U 

tract.  The  addition  of  the  qualifying  do  so.    Their  previous  acceptance  o 

words 'about,"  more  or  less,' and  the  the  single    cargo  of   four  hnndre< 

like,  in  such  casetk.  is  only  for  the  tons  shipped  in  February  was  m 

purpose  of  providing  against  aoci-  waiver  of  this  right,  because  it  tool 

dental  variations  arising  from  slight  place  without  notice  or   means  o 

and  unimportant  excesses  or  defi-  knowledge  that  tbe  stipulated  qnan 

ciencies    in    number,   measure    or  tity  had  not  been  shipped  in  Febni 

weight'    Biawley  T.  United  States,  ary.  The  price  paid  by  them  for  thai 

96  U.  a  168.  171,  172.    The  seller  is  cargo  being  above  the  market  value 

bonnd  to  deliver  the  quantity  stipu-  the  plaintiff  suffered  no  injury  bj 

lated,  and  has  no  right  either  to  com-  the  omission  of  tlie  defendants  to  re 

pel  the  buyer  to  accept  a  less  quan-  turn  the  iron;  and  no  reliance  wai 

tity,  or  to  require  him  to  select  part  placed  on  that  omission  in  the  oone 

out  of  a  greater  quantity;  and  when  spondenoe  between  the  parties, 

the  goods  are  to  be  shipped  in  certain  "  The  case  wholly  diSen  from  that 

proportions  monthly,  the  seller's  fait-  of  Lyon  v,  Bertram,  30  How.  liS,  ir 

ure  to  ship  the  required  quantity  in  which  the  buyer  of  a  specific  lot  ol 

the  first  month  gives  the  buyer  the  goodsaccepted  and  used  part  of  them 

same  right  to  rescind  the  whole  con-  with  full  means  of  previously  asc«- 

tract  that  he  would  have  had  if  it  taining  whether  they  conformed  tc 

had  been  agreed  that  all  the  goods  the  contract   The  plaintiff,  denyini 

should  be  delivered  at  onca  the  defendants' right  to  rescind,  and 

"The  plainti^  instead  of  shipping  asserting  that  the  contract  was  still 
9M 
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§  1146. Pope  T.  Porter  —  Defanlt  in  delivery.— So, 

in  a  late  case  ^  in  the  New  York  court  of  appeals,  where  there 
\^as  a  contract  for  the  delivery  of  iron  in  two  instalments,  and 

in  force,  was  bound  to  show  such  accept  the  rest     The   defendants 
performance  on  his  part  as  entitled  pleaded  that  the  shipment  in  June 
him  to  demand  performance  on  their  was  of  about  twenty  tons  only,  and 
part,  and,  having  failed  to  do  so,  can-  that  the  plaintiffs  failed  to  complete 
not  maintain  this  action.  the  shipment  for  that  month  accord- 
*'  For  these  reasons  we  are  of  opin-  ing  to  the  contract.   Upon  demurrer 
ion  that  the  judgment  below  should  to  the  pleas,  it  was  argued  for  the 
be  affirmed.    But  as  much  of  the  plaintiffs  that  the  shipment  of  about 
arRunient  at  the  bar  was  devoted  to  one-fourth  of  the  iron  in  each  month 
a  discussion  of  the  recent  English  was  not  a  condition  precedent,  and 
cases,  and  as  a  diversity  in  the  law,  that  the  defendants*  only  remedy  for 
as  administered  on  the  two  sides  of  a  failure  to  ship  that  quantity  was 
the  Atlantic,  concerning  the  inter-  by  a  cross-action.  But  judgment  was 
pretation  and  effect  of  commercial  given  for  the  defendants,  Chief  Baron 
contracts  of  this  kind,  is  greatly  to  Pollock  saying:  'The  defendants  re- 
be  deprecated,  it  is  proper  to  add  fused  to  accept  the  first  shipment, 
that  upon  a  careful  examination  of  because,  as  they  say,  it  was  not  a  per- 
the  cases  referred  to  they  do  not  ap-  formance,  but  a  breach  of  the  con- 
pear  to  us  to  establish  any  rule  incon-  tract.    Where  parties  have  made  an 
sistent  with  our  conclusion.  agreement  for  themselves,  the  courts 
"  In  the  leading  case  of  Hoare  v.  ought  not  to  make  another  for  them. 
Rennie,  5  HurL  &  N.  19,  which  was  Here  they  say  that,  in  the  events 
an  action  upon  a  contract  of  sale  of  that  have  happened,  one-fourth  shall 
six  hundred  and  sixty-seven  tons  of  be  shipped  in  each  month,  and  we 
bar  iron,  to  be  shipped  from  Sweden  cannot  say  that  they  meant  to  accept 
in  June,  July,  August  and  Septem-  any  other  quantity.    At  the  outset 
ber,  and   in   about  equal  portions  the  plaintiffs  failed  to  tender  the 
each  month,  at  a  certain  price  pay-  quantity  according  to  the  contract, — 
able  on  delivery,  the  declaration  al-  they  tendered  a  much  less  quantity, 
leged  that  the  plaintiffs  })erformed  The  defendants  had  a  right  to  say 
all  things  necessary  to  entitle  them  that  this  was  no  performance  of  the 
to  have  the  contract  performed  by  contract,  and  they  were  no  more 
the  defendants,  and  were  ready  and  bound  to  accept  the  short  quantity 
willmg  to  perform  the  contract  on  than  if  a  single  delivery  had  been 
their  part,  and  in  June  sliipped  a  contracted  for.    Therefore  the  pleas 
certain  portion  of  the  iron,  and  within  are  an  answer  to  the  action.*  5  Hurl. 
a  reasonable  time  afterwards  offered  &  N.  28.    So  in  Coddington  v.  Pale- 
to  deliver  to  the  defendants  the  por-  ologo,  L.  R  2  Exch.  198,  while  there 
tion  so  shipped,  but  the  defendants  was  a  division  of  opinion  upon  the 
refused  to  receive  it,  and  gave  notice  question  whether  a  contract  to  sup- 
to  the  plaintiffs  that  they  would  not  ply  goods, '  delivering  on  April  17th, 

1  Pope  V.  Porter  (1886),  102  N.  Y.  366,  7  N.  R  R.  804 
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the  seller  made  default  in  the  delivery  of  the  first  one,  bat  of- 
fered to  deliver  the  second,  which  the  buyer  refused,  it  was 
held  that  he  was  justified  in  rescinding  the  contract.     "  Here," 

completeStbofMay/bousdtheseller  ion  and  tbe  court  of  appeal,  was 

to  begin  delivering  on  April  ITtb,  all  finally  deUirmiDed  by  the  house  of 

the  judges  afeveed  that  if  it  did.  and  lords.    1  Q.  K  Div.  470.  2  Q.  R  Dir. 

the  seller  made  no  delivery  on  that  113,  3  App^  Cos.  4.15.     In  that  caee 

day,  tbe  buyer  might  rescind  tbe  two  contracts  were  made  in  Londcm, 

contract.  each  for  the  sale  of  three  hundred 

"On  the  other  hand,  in  Simpson  t.  tons  of  'Madras  rioe.  to  be  shipped 

Crippin,  L.  B.  8  Q.  R  14,  under  a  con-  at  Madias  or  coast  for  this  port  dur- 

tract  to  supply  from  sis  thousand  to  ing  tbe  months  of  March  and  ior> 

eight  thousand  tons  of  coal,  to  be  April,  1874,  per  Kajah  of  Cochin.' 

taken  by  the  buyer's  wagons  from  The  sis   hundred   t^ns   filled  eight 

tbe  seller's  colliery  in  equal  monthly  thousand    two    hundred     bags,   of 

quantities  for  twelve  montlis,  the  which  eeven  thousand  one  hundred 

buyer  sent  wagons  for  only  one  bun-  and  twenty  bags  were  put  on  board, 

dred  and  fifty  tons  during  the  first  and  bills  of  lading  signed  in  Febm- 

month;  anditwaji  held  tliat  this  did  ary;  and  for  tbe  rest,  consisting  of 

not  entitle  the  seller  to  nnnul  the  one  thousand  and  thirty  bags   put 

contract  nnd  decline  to  deliver  any  on  board  in  February,  and  fifty  in 

more  coal,  but  that  his  only  remedy  March,  the  bill  of  lading  was  signed 

was  by  an  action  for  damagea    And  in  March.    At  the  trial  of  an  action 

in  Brandt  v.  lawrence,  1  Q.  R  Div.  by  the  seller  against  the  buyer  for 

344,  in  which  the  contract  was  for  refusing  to   accept  tbe   cargo^  evi- 

tbe  purchase  of  four  thousand  five  dence  was  given  that  rice  shipped  in 

hundred  quarters,  ten  per  cent,  more  February  would  be  the  spring  crept 

or  leas,  of  Russian  oats,  'shipment  by  and  quite  as  good  as  rice  shipped  in 

steamer  or  steamers  during  Febru-  March  or  AprlL     Yet  the  house  of 

tiry,"  or,  in  case  of  ice  preventing  lords  held  that  the  action  could  not 

shipment,   then    immediately   upon  be  maintained,  because  the  meaning 

the  opening  of  navigation,  and  one  of  the  contract,  as  apparent  upon  its 

thousand  one   hundred  and  thirty-  face,  was  that  all  the  rice  must  be 

nine  quarters  were  shipped  by  one  put  on  hoard  in  March  and  ApnI.  or 

steamer  in  time,  and  three  thousand  in  one  of  those  months.  Id  the  opin- 

three  hundred  and  sixty.one  quarters  ions  there  delivered  the  general  prin- 

were  shipped  too  late,  it  was  held  that  oiples  underlying  this  class  of  cases 

tbe  buyer  was  bound  to  accept  the  are  most  clearly  and  satisfactorily 

onethousandonehundred  and  thirty-  stated.    It  will  be  sufficient  to  quote 

nine  quarters,  and  was  liable  to  an  a  few  passages  from  two  of  those 

action  by  the  seller  for  refusing  to  opinions. 

accept  them.    Such  being  thecoudi-  "Lord  Chancellor  Cairns  said:  -It 

tion  of  the  law  of  England  as  de-  does  not  appear  to  me  to  be  a  ques- 

clared  in  the  lower  courts,  the  case  tion  for  your  lordships,  or  for  any 

of  Bowes  V.  Shand,  after  confiicting  court,  to  consider  whether  that  is  a 

decisions  in  the  queen's  bench  divis-  contract  which  bears  upon  the  taaa 
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said  the  court,  "  there  is  a  breach  of  the  contract  at  the  begin- 
ning; a  failure  to  perform  at  the  outset;  and  that  breach  jus- 
tifies a  rescission  by  the  vendee.    But  a  rescission  of  what? 

of  it  some  reason,  some  explanation,  if  they  could  show  that  any  particu- 
why  it  was  made  in  that  form,  and  lar  damage  resulted  to  them  from 
why  the  stipulation  is  made  that  the  the  rice  not  having  been  put  on 
shipment  should  be  during  these  par-  board  in  the  months  in  question, 
ticular  month&  It  is  a  mercantile  My  lords,  I  cannot  think  that  there 
contract,  and  merchants  are  not  in  is  any  foundation  whatever  for  that 
the  habit  of  placing  upon  their  con-  argument.  If  the  construction  of 
tracts  stipulations  to  which  they  do  the  contract  be  as  I  have  said,  that 
not  attach  some  value  and  impor-  it  bears  that  the  rice  is  to  be  put  on 
tanca'  2  App  Cas.  463.  'If  it  be  board  in  the  months  in  question, 
admitted  that  the  literal  meaning  that  is  part  of  the  description  of  the 
would  imply  that  the  whole  quan-  subject-matter  of  what  is  sold.  What 
tity  must  be  put  on  board  during  a  is  sold  is  not  three  hundred  tons  of 
specified  time,  it  is  no  answer  to  rice  in  gross  or  in  general  It  is 
that  literal  meaning, — it  is  no  ob-  three  hundred  tons  of  Madras  rice 
servation  which  can  dispose  of,  or  to  be  put  on  board  at  Madras  during 
get  rid  of,  or  displace,  that  literal  the  particular  months.'  *  The  plaint- 
meaning, — to  say  that  it  puts  an  ad-  iff,  who  sues  upon  that  contract,  has 
ditional  burden  on  the  seller  without  not  launched  his  case  until  he  has 
a  corresponding  benefit  to  the  pnr-  shown  that  he  has  tendered  that 
chaser;  that  is  a  matter  of  which  thing  which  has  been  contracted  for, 
the  seller  and  purchaser  are  the  best  and  if  he  is  unable  to  show  that,  he 
judges.  Nor  is  it  any  reason  for  say-  cannot  claim  any  damages  for  the 
ing  that  it  would  be  a  means  by  non-fulfillment  of  the  contract.* 
which  purchasers,  without  any  real  Pages  407,  468. 

cause,  would  frequently  obtain  an  "Lord  Blackburn  said:  'If  the  de- 
excuse  for  rejecting  contracts  when  scription  of  the  article  tenderad  is 
prices  had  dropped.  The  non-fulfiU-  different  in  any  respect,  it  is  not  the 
ment4>f  any  term  in  any  contract  is  article  bargained  for,  and  the  other 
a  means  by  which  a  purchaser  is  party  is  not  bound  to  take  it  I 
able  to  get  rid  of  the  contract  when  think  in  this  case  what  the  parties 
prices  have  dropped;  but  that  is  no  bargained  for  was  rice,  shipped  at 
reason  why  a  term  which  is  found  Madras  or  the  cbast  of  Madras, 
in  a  contract  should  not  be  fulfilled.'  Equally  good  rice  might  have  been 
Pages  465,466l  '  It  was  suggested  that  shipped  a  little  to  the  north  or  a  lit- 
even  if  the  construction  of  the  con-  tie  to  the  south  of  the  coast  of  Ma- 
tract  be  as  I  have  stated,  still  if  the  dras.  I  do  not  quite  know  what  the 
rice  was  not  put  on  board  in  the  par-  boundary  is,  and  probably  equally 
ticular  months,  that  would  not  be  a  good  rice  might  have  been  shipped 
reason  which  would  justify  the  ap-  in  February  as  was  shipped  in  March, 
pellants  in  having  rejected  the  rice  or  equally  good  rice  might  have 
altogether,  but  that  it  might  afford  been  shipped  in  May  as  was  shipped 
a  ground  for  a  cross-action  by  them  in  April,  and  I  dare  say  equally  good 
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ObvioaBly,  of  the  entire  contract.    It  most  be  that  or  Dothing, 
since  there  are  not  two  independent  and  separate  contracts, 

one  of  which  may  be  broken  withont  peril  to  the  other,  but, 

rice  might  have  been  put  on  board  iron  in  November,  but  dem&iided  de- 

Another  ship  as  that  which  was  put  liverr  of  one-third  in  December  and 

on  board  the  Rajah  of  Cochin.     But  one-third   in   JaQuary;   and   it   iras 

the  parties  have  chosen,  for  reasons  held  that  the  seller  was  justified  in 

beat  known  to  themselves,  to  saj:  refusing  to  deliver,  and  in  giving  no- 

We  bargain  to  take  rice,  shipped  in  tioe  to  the  bujer  that  be  considered 

this  particular  region,  at  that  partio-  the  contmct  aa  canceled  by  the  buv- 

ulac  time,  on  board  that  particular  er's  not  taking  any  iron  in  Novem' 

ship;  and  before  the  defendants  can  ber. 

be  compelled  to  take  anything  in  "The  plaintiff  in  the  case  at  bar 
fulfillment  of  that  contract  it  must  greatly  relied  on  the  very  recent  de- 
be  shown  not  merely  that  it  is  cision  of  the  hoose  of  lords  in  Mer- 
equally  good,  but  that  it  is  the  same  sey  Ca  v.  Naylor,  9  App  Cas.  4S4,  af- 
article  as  they  have  bargained  for,  firming  the  judgment  of  the  conn 
otherwise  they  are  not  bound  to  take  of  appeal  in  9  Q.  R  Div.  54S,  and  fcA- 
iW  2  AppL  Gas.  430,  481.  lowing  the  decision  of  the  ooort  of 
"Soon  after  that  decisiou  of  the  common  pleas  in  Freeth  v.  Boir,  L. 
house  of  lords,  two  cases  were  deter-  R.  9  C  P.  30a  But  the  point  there 
mined  in  the  court  of  appeal  In  decided  was  that  the  Aulure  of  the 
Beuter  v.  Sala,  4  C.  P.  Div.  239.  imder  buyer  to  pay  for  the  first  instalment 
a  contract  for  the  sale  of  "about  of  the  goods  upon  delivery  does  not. 
twenty-five  tons  (more  or  less)  black  unless  the  circumstances  evince  an 
pepper.  October  and  (or)  November  intention  on  hia  part  to  be  no  longer 
shipment,  from  Penaug  to  London,  bound  by  the  contract,  entitle  the 
the  name  of  the  Te»i«el  or  vessels,  seller  to  rescind  the  contract,  and  lo 
marks,  and  full  particulars  to  be  i3e-  decline  to  make  further  deliveries 
claredto  the  buyer  in  writing  witliin  under  it.  And  the  grounds  of  the 
sixty  days  from  date  of  bill  of  lad-  decision,  as  stated  by  Lord  Chancel- 
ing.'  the  seller,  within  the  sixty  lor  Selborne  in  moving  judgment  in 
days,  declared  twenty-Sve  tons  by  the  house  of  lords,  are  applicable 
a  particular  vessel,  of  which  only  only  to  the  case  of  a  failure  of  the 
twenty  tons  were  shipped  in  Novem-  buyer  to  pay  for,  and  not  to  that  of 
ber.  and  five  tons  in  December;  and  a  failure  of  the  seller  to  deliver,  the 
it  was  held  that  the  buyer  had  the  first  instalment  The  l«rd  chancel- 
right  to  refuse  to  receive  any  part  lor  said:  'The  contract  is  for  the 
of  the  pepper.  In  Houck  v.  MuUer,  purchase  of  five  thousand  tons  of 
7  Q.  B.  Div.  92,  under  a  contract  for  steel  blooms  of  the  company's  man- 
tbe  sale  of  two  thousand  tons  of  pig-  ufacture;  therefore,  it  is  one  oon- 
iron,  to  be  delivered  to  the  buyer  tract  for  the  purchase  of  that  quan- 
free  on  board  at  the  maker's  wharf  tity  of  steel  blooma  No  doubt,  there 
in  November,  or  equally  over  No-  are  subsidiary  terms  in  the  contt«ct 
vembec,  December  and  January  as  to  the  time  of  delivery,— 'delivery 
next,'  the  buyer  failed  to  take  any  one   tfaouBand  tons  monthlj,  oom^ 
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there  is  a  single  contract  which  may  be  rescinded  at  the  mo- 
ment  of  a  breach,  so  far  as  it  remains  wholly  unperformed  on 
both  sides.     •         .    The  vendee  is  not  compelled  to  accept  a 

mencing  January  next,' — and  as  to  oisions,  the  rule  laid  down  in  the 

the  time  of  payment, — '  payment  net  earlier  cases  of  Hoare  ▼.  Bennie  and 

cash  within  three  days  after  receipt  Coddington  v.  Paleologo,  as  well  as 

of  shipping  documents,' —  hut  that  in  the  later  cases  of  Renter  v.  Saia 

does  not  split  up  the  contract  into  as  and  Honck  t.  Muller,  appears  to  us 

many  contracts  as  there  shall  he  de-  to  he  supported  hy  a  greater  weight 

liveries  for  the  purpose  of  so  many  of  authority  than  the  rule  stated  in 

distinct   quantities  of  iron.    It   is  the  intermediate  cases  of  Simpson  v. 

quite   consistent  with  the  natural  Crippin  and  Brandt  v.  Lawrence,  and 

meaning  of  the  contract  that  it  is  to  accord  better  with  the  general 

to  he  one  contract  for  the  purchase  principles  affirmed  by  the  house  of 

of  that  quantity  of  iron  to  be  deliv-  lords  in  Bowes  v.  Shand,  while  it  in 

ered  at  those  times  and  in  that  man-  nowise  contravenes  the  decision  of 

ner,  and  for  which  payment  is  so  to  that  tribunal  in  Mersey  Ca  v.  Naylor. 

be  made.    It  is  perfectly  clear  that  In  this  country  there  is  less  judicial 

no  particular  payment  can  be  a  con-  authority  upon  the  question.    The 

dition  precedent  of  the  entire  con-  two  cases  most  nearly  in  point  that 

tract,  because  the  delivery  under  the  have  come  to  our  notice  are  Hill  v. 

contract  was  most  certainly  to  pre-  Blake,  97  N.  Y.  216,  which  accords 

cede  payment;  and  that  being  so,  I  with  Bowes  v.  Shand,  and  King  Philip 

do   not  see  how,  without   express  Mills  v.  Slater,  12  R  1. 82,  which  ap- 

words,  it  can  possibly  be  made  a  proves  and  follows  Hoare  v.  Rennie. 

condition   precedent  to  the   subse-  The  recent  cases  in  the  supreme  court 

quent  fulfillment  of  the  unfulfilled  of  Pennsylvania,  cited  at  the  bar, 

part  of  the  contract  by  the  delivery  support    no    other   conclusion.    In 

of  the  undelivered  steel.'  9  App.  Ga&  Shinn  v.  Bodine,  60  Pa.  St.  182,  the 

439.  point  decided  was  that  a  contract 

*'  Moreover,  although  in  the  court  for  the  purchase  of  eight  hundred 
of  appeal  dicta  were  uttered  tending  tons  of  coal  at  a  certain  price  per  ton, 
to  approve  the  decision  in  Simpson  *'  coal  to  be  delivered  on  board  ves- 
V.  Crippin,  and  to  disparage  the  de-  sdls  as  sent  for  during  the  months  of 
cisions  in  Hoare  v.  Rennie  and  Honck  August  and  September,"  was  an  en- 
V.  Muller,  above  cited,  yet  in  the  tire  contract,  under  which  nothing 
house  of  lords  Simpson  v.  Crippin  was  payable  until  delivery  of  the 
was  not  even  referred  to,  and  Lord  whole,  and  therefore  the  seller  had 
Blackburn,  who  had  given  the  lead-  no  right  to  rescind  the  contract  upon 
ing  opinion  in  that  case,  as  well  as  a  refusal  to  pay  for  one  cargo  before 
Lord  Bramwell,  who  had  delivered  that  tima  In  Morgan  v.  McKee,  77 
the  leading  opinion  in  Honck  v.  Mul-  Pa.  St  228,  and  in  Scott  v.  Kittan- 
ler,  distinguished  Hoare  v.  Rennie  ning  Coal  Ca,  89  Pa.  St  231,  the  buy- 
and  Honck  v.  Muller  from  the  case  er's  right  to  rescind  the  whole  con- 
in  judgment    9  Appi  Cas.  444,  446^  tract  upon  the  failure  of  the  seller  to 

"  Upon  a  review  of  the  English  de-  deliver  one  instalment  was  denied, 
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papt  performance  in  the  inverse  order  of  his  contract,  bat  on]  v 
according  to  its  terms;  and  where,  at  its  initial  point,  the 
vendor  is  in  default,  the  right  to  rescind  or  abandon  belongs 
to  the  vendee,  and  necessarily  and  justly  must  apply  to  the 
whole  contract  remaining  unperformed.  Otherwise  the  one 
contract  is  split  into  two,  each  independent  of  the  other." 

§  1147. HcGrath  t.  Gegner — Default  in  payment. — 

So,  in  a  recent  case   in  Maryland  where  there  was  a  contract 

onlj  because  that  right  had  beea  pig-fron  with  chArcx)al"at  the  fur- 
waived,  in  the  one  oaae  by  unreason-  nace  of  a  third  person,  "and  shipped 
able  delay  in  asserting  it,  and  in  the  in  vessel  cargoes,  aa  rapidly  as  pos- 
other  by  havinj;  accepted,  paid  for,  sible.  during  the  season  of  navigation 
and  used  a  previous  instalment  of  of  1831),"  to  tlie  buyer's  mitl,  and 
the  goods.  The  decision  of  the  au-  "such  portion  of  the  product  of  said 
preiue  judicial  court  of  Massachu-  ore  as  is  made  after  the  closeofnav- 
setts  in  Winchester  t,  Newton.  2  igation  of  1880  is  to  be  shipped  on 
Allen,  492,  resembles  that  of  the  the  opening  of  navigation  of  1881,  or 
house  of  lords  In  Mersey  Cki.  v.  Nay-  as  near  the  opening  as  possible,"  but 
lor.  the  buyer  to  have  the  privilege  of  or- 
"  Being  of  opinion  that  the  plaint-  dering  this  portion  to  be  forwarded 
iff's  failure  to  make  such  shipments  by  railroad  during  the  winter  of 
in  February  and  March  aa  the  con-  1880-81.  The  whole  amount  of  pig- 
tract  requiredpreventshismaintain-  iron  made  from  the  fourteen  thoo- 
ing  this  action,  it  h  needless  to  dwell  sand  tons  of  ore  was  eight  thousand 
upon  the  further  objection  that  the  tons,  of  which  three  thousand  four 
shipments  in  April  did  not  comply  hundred  and  twenty-one  tons  were 
with  the  contract,  because  the  de-  shipped  before  the  close  of  naviga- 
fendants  could  not  be  compelled  to  tion  in  1880.  and  accepted  and  paid 
take  about  one  thousand  tons  out  of  for.  For  want  of  a  sufficient  supply 
the  larger  quantity  sliipped  in  that  of  charcoal  to  keep  the  furnace  at 
month,  and  the  plaintiff,  after  once  work,  only  three  thousand  five  hun- 
designating  the  names  of  vessels,  as  dred  and  six  tons  more  were  made 
the  contract  bound  him  to  do.  could  and  ready  for  shipment  by  the  open- 
not  substitute  other  vessels.  See  Busk  ing  of  navigation  in  1881.  and  were 
v.  Spence,  i  Camp.  339;  Oraves  v.  then  shipped  assoon  aspossible;  and 
L^g,  0  Exch.  709;  Reuter  v.  Sala,  the  remaining  one  thousand  and  aev- 
above  cited.  entj-three  tons  were  mode  after- 
*'  Judgment  affirmed."  wards  and  shipped  from  time  to  time 
InCleveland  Rolling  Mills  v.  Rhodes  during  the  ensuing  two  months 
(1866),  131  U.  a  255,  a  merchant  Held,  that  the  buyer  might  refuse  to 
agreed  in  writing  with  the  owner  of  accept  iron  shipped  in  1881. 
a  rolling  mill  to  sell  him  "the  entire  '  McGrath  v.  Oegner  (1893),  77  Md. 
product  Of  fourteen  thousand  tons  831,  39  Am.  St  R.  415,  36  AtL  R.  502. 
iron  ore,  to  be  manufactured  into  In  Norrington  v.  Wright^  supra, 
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for  the  sale  of  a  lot  of  shells  in  weekly  instalments,  each  of 
which  was  to  be  paid  for  within  a  week  following  its  delivery, 
and  the  buyer  made  default  in  his  weekly  payments,  the  court 
said:  "It  is  clear  that  the  weekly  payments  were  meant  and 
understood  by  the  parties  to  be  an  essential  part  of  the  con- 
tract, and  the  plaintiff  having  failed,  time  and  again,  to  make 
these  payments  according  to  the  terms  of  the  contract,  the  de- 
fendant had  the  right  to  put  an  end  to  the  contract,  and  to  re- 
fuse to  deliver  any  more  shells  under  it  to  the  plaintiflF."  And 
not  only  may  the  seller  deem  the  contract  at  an  end,  but  he 
may  also  sue  and  recover  the  value  of  the  goods  already  fur- 
nished.^ 

§  1148. Weight  of  anthority, —  And,  though  the  cases 

are  not  in  harmony,  this  view,  that  the  failure  of  either  party 
to  perform  an  essential  term  of  the  contract  gives  to  the  other 
the  right  to  rescind  that  contract,  is  sustained  by  the  clear 
weight  of  American  authority.* 

as  will  be  noticed.,  the  court,  in  at-  1  Default  in  payment  constitutes  a 
tempting  to  distinguish  Mersey  Ca  breach,  and  seller  may  treat  the  con- 
V.  Naylor,  9  App.  Cas.  484,  deemed  tract  as  abandoned  and  recover  the 
the  rule  of  that  case  "applicable  only  vaiue  of  the  goods  furnished.  Ko- 
to the  case  of  a  failure  of  the  buyer  komo  Strawboard  Ca  v.  Inman  (1892), 
to  pay  for,  and  not  to  that  of  a  fail-  134  N.  Y.  92,  31  JJ.  E.  R.  248;  Winch- 
ure  of  the  seller  to  deliver,  the  first  ell  v.  Scott  (1889),  114  N.  Y.  640,  21 
instalment"  "But  this,**  say  the  N.ER.  1119; Geo.  H.  Hess Cav.  Daw- 
English  editors  of  Benjamin  on  Sale,  son  (1894),  149  111.  138,  36  N.  £.  R.  557 
§  593a,  "appears  to  be  an  entire  mis-  [citing  Guerdon  v.  Corbett  (1877),  87 
apprehension  of  the  ratio  decidendi  IlL  272;  Wilson  v.  Bauman  (1875),  80 
of  that  case,  both  in  the  house  of  IlL  494]. 

lords    and  in  the   court  of  appeal,  2  in  Providence  Coal  O).  v.  Coxe 

which  lies  in  the  application  of  a  (1896),  19  R.  L  880,  35  AtL  R  210,  it 

general  princi*ple  which  is  equally  was  held  that,  where  a  purchaser  of 

applicable   whether   the  breach  of  coal  to  be  delivered  in  instalments 

contract  is   committed  by  one   or  fails  to  take  the  proportions  deliv- 

other  of  the  x)artiee  to  the  contract.*'  erable    during   several    months,  he 

See  also  Cherry  Valley  Iron  Works  waives  his  right  to  insist  on  perform- 

V.  Florence  Ca  (1894),  64  Fed.  R  569,  ance  by  the  seller  during  succeeding 

12  C.  C.  A.  806, 22  IT.  8.  App^  655.  But  months. 

see  the  full  discussion  in  the  very  In  King  Philip  Mills  v.  Slater  (1878), 

late  case  of  West  v.  Bechtel  (1900),  12  R  L  82.  34  Ana.  R  603  [followed 

—  Mich.  — ,  84  N.  W.  R  69,  7  Det  in  Providence  Coal  Co.  v.  Coxe  (1896), 

Leg.  N.  46a  19  R  L  380,  35  AtL  R  210],  it  is  held 
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§  1149.  Good  faith  of  the  party  in  defaalt  Immatt^ 

rial. —  The  i&ct  that  the  party  in  default  acted  in  good  faith, 

or  did  not  believe  that  he  waa  violating  his  contract,  is  imma- 

that  a  ti&Iler  who  makes  default  in  tablished    bj  the  decided    weighi 

the  quality  of  the  first  of  euccesaire  of  autfaoritj  both  in  England  tni 

lots  of  gooda  which  he  undertakes  to  in   this  country  is   that    reeciasiM 

deliver  cannot  compel  accceptance  of  a  divisible  contract  will  not  be 

of  subsequent  lots.    Simpson  v.  Crip-  allowed  for  a  breach  thereof,  anles< 

pin,  aupra,  was  disapproved.      And  sach  breach  goes  to  the  whole  of  tfa« 

in  Rugg  T.  Moore  (1835),  110  Pa.  St.  ooiisideTatioii,"oitingFreethT.  Burr. 

236,  1  AtL  It.  320,  the  court  held  tliat,  supra;  Herwy  St«el  ft  Iron   Co.  v 

where  the  goods  are  to  be  paid. for  Naylor,  supra;  Simpson  v.  Crippin. 

at  each  delivery,  the  refusal  to  pay  supra;   Newton    v.   Winchester.   1( 

for  any  delivery,  without  sufficient  Gray  (Mass.),  303;  Winchester  v.  New' 

cause,  authorizes  the  seller  to  rescind  ton,  3  Allen  (Mass;),  492;  Sawyer  v. 

the  contract     King  Philip  Mills  v.  Railway  Ca,  23  Wis.  403, 99  Am.  Dec 

Slater,  supra;  Haines  v.  Tucker,  50  49;  Burge  v.  Railroad  Ca>.  33  lon-s. 

N.  H.  307;  SMphenson  v.  Cady,  117  101;  Hayden  v,  Reynolds,  M  low*. 

Mass.  S;  Bradley  v.  King,  44  IIL  839,  157].      This  case   resembles    Merae; 

and  Dwinel  v.  Howard,  30  Me.  358,  Steel   &    Iron   Ca    v.    Naylor   ver; 

were  relied  on,  and  Scott  v.  KiCtan-  closely  in  its  essential  features.    It 

ing  Coal  Co.,  89  Pa.  St  3S1,  33  Am.  waa  a  contract  for  the  delivery  of 

B.  733,  which  is  often  cited  as  op-  ten  carloads  of  barley  in  succe^ve 

posed,  was  distinguish^    McQrath  shipments,  the  sale  being  made  on 

V.  Gegner,  supra,  is  to  the  same  ef-  sample.   When  the  fli^t  carload  was 

feet    See  also  Bollman  v.  Burt  61  sent  the  sellers  drew  on  the  bnyen 

Md.  415;  Carney  v.  Newberry  (1300),  for  the  price  and  the  draft  was  ac- 

24  IIL  303;  Kokomo  Strawboard  Co.  cepted,  but  when  the  car  arrived  the 

T.  Inman  (1S92),  134  N.  Y.  93,  31  N.  E.  buyers  found  the  barley  not  equal  Ui 

R.  24S;  Stokes  v.  Baars  (1883),  IS  Fla.  sample;  they  therefore  decUned  to 

636;  Robson  v.  Bohn,  27  Minn.  333,  pay  the  draft  in  full  until  other  can 

Palmer,  65  Ga.  310;  were  received.    The  sellers  refused 


844;  Branch 

Fletcher  v.  Cole,  33  Vt  114.  119. 

On  the  other  hand,  New  Jersey, 
in  Blackburn  v.  Reilly  (1885).  47  N.  J. 
L  290, 54  Am.  R.  159, 1  AtL  R  27  (re- 
affirmed in  Trotter  v.  Heckscher,  40  other 
N.  J.  Eq.  612,  4  AtL  R  83;  Otis  v. 
Adams.  56  N.  J.  L.  38, 27  Atl.  R.  1092; 
Gerli  v.  Poidebard  Silk  Mtg.  Co.,  57 
M.  J.  L.  432,  31  AtL  R  401.  51  Am. 
St  R,  611).  follows  the  English  rule 
of  Mersey  Steel  &  Iron  Co.  v.  Naylor. 

So  does  Iowa,  See  Myerv.Wheeli 


to  send  any  more,  and  brought  suit 
for  the  price  of  the  first  carload. 
The  buyers  offered  to  recoup  tbeii 
damages  for  the  nwi-delivery  of  the 
toads,  and  it  was  held 
that  they  were  entitled  to  do  so.  aa 
their  refusal  to  pay  for  the  first  car 
under  the  circumstances  was  not 
abso'.ute  and  did  not  justify  rescis- 
sion. This  case  is  followed  by  Han- 
sen V.  Consumers'  St«am  Heating 
Co.  (1887),  73  Iowa,  77,  34  N.  W.  1 


(1884).  ft.  Iowa.  390,  21  N.  W.  R  693    495;  Osgood  v.  Bauder.  75  Iowa.  550, 
[where  it  is  said  that  "the  rule  es-    1  L.  R  A.  655,  39  N.  W.  R  887.    So 
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terial.  "  The  right  of  a  party  to  a  continuing  contract  to  re- 
fuse to  make  subsequent  performance  on  his  part,  after  the 
other  contracting  party  has  refused  upon  full  notice  and  de- 
mand to  perform  a  substantial  part  of  the  contract  on  his  part, 
is  not  dependent  on  the  good  faith  of  the  latter,  or  on  his  be- 
lief that  he  is  not  violating  the  contract,  but  rests  solely  upon 
the  fact  whether  or  not  he  has  violated  or  failed  to  perform  a 
substantial  part  of  the  contract  that  the  agreement  required 
him  to  perform."  * 

§  1150. Bale  does  not  apply  where  contract  clearly 

severable. —  Where,  however,  the  contract  consists  of  several 
entirely  distinct  and  independent  parts,  each  of  which  can  be 
performed  without  reference  to  the  others,  a  failure  of  one  of 
the  parties  to  perform  one  of  the  terms  is  held  not  to  authorize 
the  other  to  rescind  the  whole  contract  and  refuse  to  accept 
performance  of  the  other  terms  by  the  party  so  in  default,  when 
such  further  performance  is  subsequently  tendered.* 

.  §  1151.  Alterations  by  consent  in  time  or  place  of  deliv- 
ery.—  Akin  also  to  the  subject  discussed  in  preceding  sections 
is  that  which  arises  where,  at  the  request  of  one  of  the  parties, 
and  before  the  time  for  performance  has  expired,  the  time  or 
place  of  delivery  has  been  changed.    Such  changes  may  be  so 

also  apparently  does  Michigan.   See  warrant  the  supreme  court  ip,  sus- 

the  late   case  of  West  v.  Bechtel  taining  the  decision "  of  the  lower 

(1900),  —  Mich.  — ,  84  N.  W.  R  69»  court    But  the  supreme  court  did 

where  the  cases  are  fully  reviewed,  sustain  the  decision,  and  since  Mr. 

In  a  much  cited  note  to  the  case  of  Landreth's  note  was  written  several 

Norrington  v.  Wright,  21  Am.  L.  Beg.  other  decisions  of  the  same  sort  have 

(N.  8.)  395,  when  it  was  decided  in  been  made,  as  will  be  seen  above, 

the  circuit  court,  Mr.  Landreth  col-  ^  Cresswell  Ranch  Ca  v.  Martin- 

lates   the  authorities   English  and  dale  (1894),  63  Fed.  R  84,  11  G.  C.  A. 

American  up  to  that  date,  1882,  and  88,  27  U.  a  App.  277. 

concludes  that  the  weight  of  author-  ^  Morgan  v.  McKee  (1874),  77  Pa.  St. 

ity  is  to  the  effect  that  there  can  be  228;  Herzog  v.  Purdy  (1897),  119  Gal. 

no  rescission  unless  the  breach  goes  to  99,  61  Paa  R.  27;  Myer  v.  Wheeler 

the  whole  consideration.     He  also  (1884),  65  Iowa,  390,  21  N.  W.  R  692 

adds  that "  it  is  conceived  that.prin-  [cit-ed  in  second  note  preceding], 
oiple  and  the  authorities  wiU  hardly 
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great  or  made  under  sach  circumstances  as  to  amoant  to  a 
abandonment  of  the  old  contract  and  the  making  of  a  nei 
one;  in  which  case  the  new  contract  must  be  so  made  as  t 
satisfy  the  requirements  of  the  statute  of  frauds  in  all  caaes  t 
which  that  statute  is  applicable.'  Such  alterations,  howevei 
do  not  usually  result  in  the  making  of  a  new  contract,  but  ar 
rather  to  be  construed  as  a  forbearance  or  waiver,  by  the  oq< 
party  at  the  request  of  the  other,  of  a  strict  performance  of  th< 
contract  according  to  its  terms,  but  leaving  the  contract  othei 
wise  unimpaired  and  entitling  either  party  at  any  time  withii 
the  original  period  to  insist  upon  its  performance;  while,  oi 
the  other  hand,  a  performance  at  the  new  time  or  place  as 
sented  to  is  a  performance  of  the  original  contract.* 

'See  ante,  §  806.  action  against  us  on  our  original  con 
>TliuainBacoQ -v.  Cobb,«IlL47,  tract"  Citing  McComhs  v.  MoKen 
where  tbe  defendanta  were  sued  for  nan,  3  Watts  &  S.  (Pa.)  216,  S7  Am 
not  delivering  corn  as  they  had  Dec50S;Cuminingsv.Arnold,3MeU: 
agreed,itappeared  that  the  plaintiffs,  (Mass.)  480,  87  Am.  Dea  155;  Robin 
at  the  defendants'  request,  had  sev-  son  v.  Batcfaelder,  4  N.  H.  40;  Bich 
eral  times  extended  tbe  time  and  ardson  v.  Cooper,  25  M&  450. 
bad  changed  tbe  place  of  deliTery.  In  MoCombe  v.  MoEennan,  tupra 
Still  tbe  com  was  not  delivered,  plaintiffwasboundbrcontiact undcj 
and  in  the  action  to  recover  dam-  seal  to  deliver  goods  at  a  certait 
ages  it  was  urged  by  the  sellers  place,  but  afterwards,  at  his  request 
that  these  changes  amounted  to  a  the  defendant  consented  to  recc^ri 
new  contract  and  that  tbe  plaintiffs  the  residue  of  tbe  goods  at  a  differ 
could  not  recover  on  tbe  original  ent  place.  Plaintiff  delivered  at  the 
one  on  which  they  had  declared,  latter  place,  but  defendant  refuaeil 
But  the  court  held  that  a  recovery  to  receive,  and  the  action  was  fca 
could  be  had,  saying:  "Numerous  damages  on  tbe  original  contract 
authorities  might  be  cited  to  tbe  anddefendantinsiated  that  it  should 
point  that,  where  a  party  agrees  to  have  been  on  the  new  one;  but  tb« 
accept  the  thing  to  be  delivered  at  a  court  said:  "  We  think  the  tmeprin- 
time  or  place  other  than  that  etipu-  ciple  is  that  this  was  not  ao  much  an 
lated,  a  performance  of  this  by  the  alteration  of  the  original  contract 
other  party  is  equivalent  to  a  per-  as  a  waiver  or  dispensation  on  the 
formance  of  the  original  undertak-  part  of  the  defendant  of  certain 
ing.  ...  It  would  be  strange  things  to  be  done  by  the  plaintiff, 
law,  indeed,  if  tbe  defendants  were  which  were  conditions  precedent  to 
allowed  to  say  that,  inasmuch  as  yoa  be  performed  by  him.  If  a  party 
gave  us  further  time  in  wbicb  to  agrees  to  accept  tbe  thing  to  be  de- 
perform  our  contracts,  and  we  did  livered  at  another  time  or  place  than 
not  comply,  you  have  no  right  to  an  thatstipulated,aperformanoeof  this 
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§  1153. .  It  is  indispensable,  however,  that  the  party  seek- 
ing to  enforce  the  contract  upon  a  request  for  performance 
made  after  the  expiration  of  the  period  originally  fixed  shall 
be  the  forbearing  one,  for  otherwise  he  cannot  show  that  he 

by  the  other  party  is  equivalent  to  a  July,  the  damages  were  fixed  at  the 
performaDce  of  the  original  under-  time  of  the  breach,  and  nothing  could 
taking.    It  imposes  no  new  duty  on  alter  the  amount  of  damages,  except 
the  defendant;  he  simply  accepts  as  something  which  would  constitute  a 
performance  by  the   plaintiff  that  -new   contract,  and  that  this  new 
which  would   not   otherwise   have  contract,    not     being    in    writing, 
been  so;  and  the  defendant's  liabil-  would  be  void  under  the  statute  of 
ities  on  the  original  contract  remain  frauda    I  do  not  think  that  is  the 
the  same."  proper  view   of   the   present  case. 
In  Cuff  V.  Penn,  1  Maule  &  SeL  21,  There  is  no  evidence  to  show  that 
the  seller  at  the  buyer's  request  had  the  defendant  ever  bound  himself  to 
consented  to  postpone  the  delivery  wait  for  a  later  delivery,  or  that  he 
of  part  of  the  goods,  and  it  was  held  ever  made  a  fresli  contract.    .    •    • 
that  this  did  not  amount  to  a  new  The  plaintiff,  instead  of  insisting  on 
contract  but  to  a  waiver  of  perform-  his  strict  rights,  consented  to  treat 
ance  at  the  time  stipulated  in  the  the  defendant  leniently,  and  said, 
old;  and  tbat  the  seller  could  insist  'I'll  wait,  but  I  do  not  bind  myself 
on  a  delivery  within  a  reasonable  to  wait'    .    •    .    Here  there  was  no 
time  thereafter.    This  case  is  relied  substitution  of  one  contract  for  an- 
upon  and  followed  in  Watkins  v.  other.    The  inference  which  I  think 
Hodges,  6  H.  &  J.  (Md.)  88.  the  jury  might  well  draw  as  the  re- 
in Ogle  V.  Vane  (1867),  L.  R  2  Q.  R  suit  of  the  evidence  is  that  the  par- 
275,  there  were  contracts  for  the  de-  ties   did  no   more   than  this:  The 
livery  of  iron  by  a  certain   tim&  plaintiff  was  willing  to  wait,  at  the 
Blackburn,  J.,  said:  ''In  the  present  request  of  the  defendant,  for  the  de- 
case  there  were  three  contracts  in  fendaut's  convenience,  and  he  did 
writing,  which  may  be  treated  as  sub-  wait  a  long  time,  till  February;  but 
stantially  one,  that  the  five  hundred  if  he  had  lost  patience  sooner,  and 
tons  of  iron  should  be  delivered  by  refused  to  wait  any  longer,  he  would 
the  end  of  July.    None  of  it  was  de-  have  had  a  right  to  bring  his  action 
livered  at  that  time;  and  the  plaint-  at  once  for  the  breach  in  July.    It  is 
iff,  as  he  alleges,  at  the  request  of  the  clearly  a  case  of  voluntary  waiting, 
defendant,  waited  till  February,  when  and  not  of  alteration  in  the  contract " 
he  lost  all  patience  and  went  into  the  *    In  Hickman  v.  Haynes  (1875),  L.  R 
market,  and  brought  this  action;  and  10  C.  P.  598,  a  contract  was  made  by 
the  damages  were  assessed  at  the  which  the  plaintiff  agreed  to  sell  and 
market  price  in  February,  which  was  deliver,  and  the  defendant  to  accept 
much  higher  than  at  the  end  of  July,  and  pay  for,  one  hundred  tons  of  a 
The  argument   of  the   defendant's  certain  kind  of  iron  at  a  fixed  price 
counsel  was  that,  inasmuch  as  the  per  ton,  delivery  to  be  made  at  the 
contract  was  broken  at  the  end  of  rate  of  twenty-five  tons  a  month  dur- 
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was  ready  and  willing  to  perform  at  the  time  or  place  orig- 
inally agreed  upon ;  and  he  would  be  compelled  to  rely  upon  the 
consent  of  the  other  to  a  substituted  performance,  which  con- 
sent would  not  be  binding  without  consideration  and  the  ele- 
ments of  a  new  contract.^ 

ing  four  stated  months.  Seventy-five  manded  the  delivery  of  the  residue  of 
tons  were  delivered  according  to  con-  the  whole  two  thousand  tons,  which 
tract,  but  during  the  month  in  which  the  defendants  refused.  The  conn 
the  last  instalment  was  to  be  made  of  exchequer  chamber,  reversing  the 
the  defendants  requested  the  plaint-  judgment  of  the  court  of  ezcheqiier, 
iff  to  defer  delivery  of  the  last  held  that  the  original  contract  had 
twenty-five  tons,  and  the  plaintiff  not  been  put  an  end  to  by  the  plaint- 
verbally  assented.  Later  the  plaint-  iffs*  application  to  the  defendants  hoc 
iff  acquiesced  in  a  further  postpone-  to  deliver  f uU  monthly  quantities 
ment,  again  at  the  defendant's  re-  during  certain  months,  and  the  de- 
quest,  but  after  waiting  a  reasonable  fendants  were  therefore  bound  to  de- 
time  without  result  they  brought  liver  the  whole  two  thousand  tons 
suit.  The  defense  was  the  statute  of  under  their  contract, 
frauds.  But  the  court  held  that  there  ^  In  Plevins  v.  Downing.  1 GL  P.  Div. 
was  no  fresh  agreement  at  all  for  the  220.  it  appeared  that  on  the  15th  ot 
delivery  of  the  twenty-five  tons,  June,  1874^  the  defendant  bought  of 
which  could  be  regarded  as  having  the  plaintiffs  one  hundred  tons  of  pig- 
been  substituted  for  the  original  iron,  to  be  delivered,  "twenty-five 
written  contract  There  was  noth-  tons  at  once,  and  seventy-five  tons  in 
ing  more  than  a  waiver  by  the  de-  July  next.*'  By  the  end  of  July 
fendants  of  a  delivery  by  the  plaint-  seventy-five  tons  in  all  had  been  de- 
iff  of  the  last  instalment  of  iron  at  livered.  There  was  ^no  evidence  of 
the  time  originally  agreed  upon,  and  any  request  by  the  defendant  to  the 
no  binding  agreement  to  enlarge  the  plaintiffs  before  the  end  of  July  to 
time  for  delivery.  delay  the  delivery  of  the  last  twenty- 
InTyersv.  Rosedalelron  Ca  (1875),  Ave  tons;  but  it  was  proved  that  in 
L.  R.  10  Exch.  195,  there  was  a  con-  October  the  defendant  verbally  re- 
tract for  the  sale  and  delivery,  in  quested  the  plaintiffs*  manager  to  de- 
monthly  instalments  of  one  hundred  liver  them,  in  consequence  of  which 
and  sixty-six  and  two-thirds  tons,  of  they  were  forwarded  in  the  course  of 
two  thousand  tons  of  iron.  At  sev-  the  same  month  to  the  defendant 
eral  times  during  the  period  of  de-  but  he  declined  to  receive  them.  In 
livery  the  plaintiffs  requested  the  an  action  against  the  defendant  for 
defendants  to  forbear  from  delivery  refusing  to  accept  the  twenty-five 
of  more  iron  under  the  contract,  tons,  the  defendant  pleaded,  among 
and  the  defendants  accordingly  only  other  pleas,  that  the  plaintiffs  were 
made  partial  deliveries  during  those  not  ready  and  willing  to  deliver  the 
months.  In  December,  the  last  iron  according  to  the  contract  Tlie 
month  for  delivery  under  the  terms  oourt  held  that,  inasmuch  as  the 
of  the  contract,  the  plaintiffs   de-  vendors   were  not  shown  to  hare 
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§  1153. Resume  of  eases. — The  learned  English  editors 

of  Benjamin  on  Sale  summarize  the  results  of  the  English  cases, 
A^ith  which  the  American  cases  substantially  agree,  as  follows: 

"  Where,  in  contracts  for  the  delivery  of  goods  by  instalments, 
there  have  been  applications  for  postponement,  and  a  subsequent 
request  for  delivery  by  the  buyer:  — 

(A)  Where  the  request  is  within  the  ooniract  time. 

(1)  The  seller  is  bound  to  deliver,  although  there  has  been 
postponement  at  the  buyer's  request.* 

"  (2)  It  has  not  yet  been  decided  whether  the  seller  is  bound 
to  deliver  all  the  quantities  within  the  contract  time,  or  only 

withheld  the  delivery  of  the  twenty-  quence  of  a  request  to  him  to  do  so, 

five  tons  in  consequence  of  a  request  made  by  the  vendee  before  the  ex- 

by  the  vendee  before  the  expiration  piration   of  the   agreed  time,  and 

of  the  agreed  time,  viz.,  in  July,  the  where  after  the  expiration  of  the 

action  was  not  maintainable  upon  agreed  time,  and  within  a  reasonable 

the  original  contract;  and  that  the  time,  the  vendor  proposes  to  deliver, 

subsequent  conversation   with  the  and  the  vendee  refuses  to  accept,  the 

vendors'  manager  could  not  be  relied  vendor  can  reco'ver  damages;    .    .    . 

upon  either  as  a  new  contract  or  as  but  if  the  alteration  of  the  period  of 

an  arrangement  for  an  altered  time  delivery  were  made  at  the  request  of 

of  delivery.  the   vendor,   though   such   request 

Brett,  J.,  in  delivering  the  opinion  were  made  during  the  agreed  period 

of  the  court,  said :  "  It  is  true  that  a  for  delivery,  so  that  the  vendor  would 

distinction  has  been  pointed  out  and  be  obliged,  if  he  sued  for  a  non-ac- 

recognized  between  an  alteration  of  eeptance  of  an  offer  to  deliver  after 

the  original  contract  in  such  cases,  the  agreed  period,  to  rely  upon  the 

and  an  arrangement  as  to  the  mode  assent  of  the  vendee  to  his  request, 

of  performing  it.    If  the  parties  have  he  could  not  aver  and  prove  that  he 

attempted  to  do  the  first  by  words  was  ready  and  wiUing  to  deliver  ac- 

only,  the  court  cannot  give  effect  in  cording  to  the  terms  of  the  original 

favor  of  either  to  such  att-empt;  if  contract    The  statement  shows  that 

the  parties  make  an  arrangement  as  he  was  not    He  would  be  driven  to 

to  the  second,  though  such  arrange-  rely  on  the  assent  of  the  vendee  to  a 

ment  be  only  made  by  words,  it  can  substituted  time  of  delivery,  that  is 

be  enforced.    The  question  is,  what  to  say,  to  an  altered  contract  or  a 

is  the  test,  in  such  an  action  as  the  new  contract    This  he  cannot  do^  so 

present,  whether  the  case  is  within  as  to  enforce  his  claim.    This  seems 

the  one  rule  or  the  other.    Where  to  be  the  result  of  the  cases  which 

the  vendor,  being  ready  to  deliver  are    summed   up   in   Hickman    v. 

within  the  agreed  time,  is- shown  to  Haynes." 

have  withheld  his  offer  to  deliver       ^  Citing  Tyers  v.  Rosedale  Iron  Ca, 

till  after  the  agreed  time,  in  ccmse-  auprOm 
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within  some  reasonable  time  afterwards,  though  the  latter 

appears  to  be  the  better  opinion.^ 

"  (B)  "Where  the  request  is  after  the  contract  time. 

"  (1)  If  the  postponement  has  taken  place  at  the  buyer's  re- 
quest he  is  estopped  from  denying  that  the  seller  was  ready 
and  willing  to  deliver  within  the  contract  time.* 

"  (2)  If  the  postponement  has  taken  place  at  the  seller's  re- 
quest, he  cannot  maintain  an  action  on  ths  original  contrady 
because  he  cannot  prove  he  was  ready  and  willing  to  deliver 
pursuant  to  the  contract.'" 

4.  The  Thing  to  "be  Delivered. 

§  1154.  Article  delivered  mast  be  the  article  agreed  apoa. 

The  article  delivered  or  demanded  under  the  contract  must  be 
the  article  which  the  parties  respectively  agreed  to  buy  and 
sell.  If  they  contracted  in  respect  of  a  definite,  ascertained 
and  existing  article,  nothing  but  that  identical  article  will  sat- 
isfy the  contract:  the  seller  cannot  deliver  anything  in  its  stead, 
nor  can  the  buyer  demand  something  else  in  place  of  it.  The 
tender  of  something  else,  though  equally  valuable  or  useful, 
will  not  satisfy  the  seller's  duty.  Neither  can  the  buyer  be 
compelled  to  take  something  else  at  a  reduced  price.  This  is 
too  obvious  to  require  extended  discussion.* 

1  Citing  Tyers  v.  Rosedale  Iron  Ck>.,  duced  price.    National  Water  Pat. 
supra.  Ckx  v.  New  Orleans  Water  Works  Ca 

2  Citing  Ogle  v.  Earl   Vane  and  (18d6),  48  La.  Ann.  773,  19  a  B.  8601 
Hickman  v.  Haynes,  ffitpro.  An  excellent  illustration  of  this  is 

s  Citing  Plevinsv.  Downing,  sifpro.  found  in  the  late  case  of  Webster- 

<"When  a  person  buys  a  particu-  Gruber  Marble  Ca  v.  Dryden  (18^\ 

lar  thing,  he  cannot  be  compelled  to  90  Iowa,  37,  57  N.  W.  R.  637.    In  this 

take  some  other  thing,  even  if  like  case  a  contract  was  made  for  the 

the  thing  he  bought  '*  (Columbian  sale  of  a  particular  monument,  se- 

Iron  Works  v.  Douglas  (1896),  84  Md.  lected  and  in  stock,  though  the  buy- 

44,  34  AtL  R.  1118,  57  Am.  St  R.  362),  ers  at  the  time  had  not  seen  it  Upon 

even  though  the  thing  tendered  is  of  examination  they  refused  to  receive 

equal  value  or  usefulness  (King  v.  it  because  of  a  flaw  in  one  of  the 

Rochester  (1892),  67  N.  H.  310, 39  AtL  stones.    The  seller  admitted  the  flaw, 

R.  256);  nor  can  he  be  compelled  to  but  proposed  to  get  a  new  and  per- 

take  something  else  even  at  a  re-  feet  stone  in  its  place.    The  buyers 
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§  1155.  .  So,  though  the  article  is  not  definitely  ascer- 
tained or  is  not  in  existence  at  the  time  of  the  contract,  if  the 
undertaking  is  that  the  thing  sold,  when  ascertained  or  in  ex- 
istence, shall  be  of  a  certain  kind,  or  possess  certain  qualities 
or  characteristics,  then  it  is  equally  obvious  that  nothing  but 

still  refused  to  aocept  it.    The  seller  were  imperfect  there  was  no  sale, 
sent  for  a  perfect  stone,  lettered  it,  for  it  is  agreed  that  the  intention 
and  offered  to  erect  the  whole  mon-  was  to  seU  a  perfect  monument  The 
ument  as   agreed  upon,  except  for  sale  of  an  imperfect  monument  for 
the  substitution  of  this  stone.    The  a  perfect  one  would  not  be  a  sale  of 
buyers  refused  to  permit  its  erection,  one  that  was  perfect  of  the  same 
having  bought  another  monument,  kind.    It  was  the  sale  of  a  particular 
Held,  that  the  seller  could  not  re-  articla    If  the  monument  was  not 
cover.  Said  the  court:  "  A  particular  imperfect,  the  plaintiff  had  the  right 
monument  was  purchased,  of  which  to  perform  its  contract  and  recover, 
complaint  was  afterwards  made,  and  but  it  must  perform  by  delivering 
there  was  a  refusal  to  accept  it  as  it  the  particular  thing  purchased/    If 
was,  or  with  other  stones,  that  would  it  was  imperfect,  then  the  ord^  was 
remove  the  flaws  which  were  the  obtained  by  misrepresentation,  and 
grounds  of  objection.    Plaintiff,  with  conferred  no  rights  upon  plaintiff. 
a  view  to  enforce  performance  on  So  that,  in  either  event,  whether  the 
the  part  of  defendaiits,  did  the  work  change  was  made  to  avoid  an  un- 
and  incurred  the  expense  necessary  founded  complaint  as  to  flaws  or  to 
to  comply  on  its  part    It  however,  remedy  an  actual  defect,  the  result 
used  other  stones  for  the  part  of  the  is  the  same.    In  the  case  of  an  act- 
monument  above  the  base,  and  we  ual  defect  it  was  the  plaintiff's  duty 
are  to  say  whether  such  a  coqipliaDce  to  treat  the  contract  as  of  no  force, 
will  authorize  recovery  for  the  con-  In  the  other  case  it  was  its  duty  to 
tract  price.    It  is  a  case  in  which  disregard  complaints  and  deliver  the 
the  parties  are  especially  relying  on  article  sold,  if  it  designed  a  legal  en- 
their  legal  rights,    We  are  satisfied  forcement  of  its  rights.     The  con- 
that  before  seeing  the  monument  tract  provides  that  the  defendants 
defendants  did  not  intend  to  take  it  will  not  countermand  the  order.   Ap- 
if  they  could  avoid  it    We  are  also  pellant  places  much  reliance  on  that 
satisfied  that  plaintiff,  while  willing  particular  provision,  and  refers  to 
to  make  changes  that 'would  be  of  the  case  of  McAlister  v.  Safley,  G5 
no  detriment  to  it  would  not  do  Iowa,  719,  23  N.  W.  R.  139.     With 
more,  and  insisted  on  every  advan-  our  disposition  of  this  case  that  one 
tage  the  contract  gave.   DiS  the  con-  has  no  applicability.    The  holding 
tract  authorize  the  change  made?  there  is  that  an  unconditional  con- 
We  think  not     It  was  not  a  pur-  tract  for  the  delivery  of  a  monument 
chase  of  a  monument  of  a  particular  gives  no  right  of  rescission.    Plaint- 
kind,  but  a  purchase  of  a  particular  iff*s  right  of  recovery  is  not  denied 
monument  of  a  particular  kind  —  on  the  ground  of  a  rescission  of  the 
one  in  stock,  selected.    If  the  stones  contract  by  defendants,  but  on  the 
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an  article  of  the  kind  or  with  the  qualities  or  characteristics 
agreed  apon  can  satisfy  the  contract;  and  again,  the  seller  can- 
not be  required  to  deliver  something  else,  nor  can  the  bnjer  be 
required  to  accept  and  pay  for  a  thing  different  from  that  which 
he  contracted  to  receive.^ 

§  1156.  .  This  requirement  of  conformity  to  description 

or  sample  is  usually  considered  in  American  cases  under  the 

ground  of  non-performanoe  on  its  vendee  under  the  contract;  because 

part "  the  existence  of  those  quali tieSt  being 

A  contract  of  sale  provided  that  a  part  of  the  description  of  the  thing 

tender  of  a  bunch  of  cattle  of  a  cer-  sold,  becomes  essential  to  its  identitj, 

tain  a^e  should  be  made  at  a  specified  and  the  vendee  cannot  be  obliged  to 

time.    An  offer  of  cattle  older  than  receive  and  pay  for  a  thing  different 

those  contracted  for  was  made,  and  from  that  for  which  he  contiacted," 

{t  appeared  that  they  were  probably  citing  Chanter  v.  Hopkins,  4  M.  & 

more  valuable.  Held,  that  it  did  not  W.  399;  Barr  v.  Gibson.  3  M.  &  W. 

satisfy  the  terms  of  the  contract  390;  Gompertz  v.  Bartlett  2  'EL  & 

Vassau  v.  Campbell  (1900)^  79  Minn.  Bl.  849;  Okell  v.  Smith,  1  Stark.  K  P. 

167,  81  N.  W.  R  829.  107;  Woodle  v.  Whitney,  28  Wis.  55, 

In  American  Hoist  &  Derrick  Ca  99  Adl  Dec.  103;  Boothby  v.  Scales, 

V.  Johnson  (1897),  114  Mich.  172,  72  27  Wi&   626;    Fairfield  v.  Madison 

N.  W.  R  154,  defendant  ordered  from  Mfg.  Ca,  38  Wis.  346.   See  also  Filley 

plaintiffan  engine  mounted  on  a  truck  t.  Pope,  115  IT.  S.  213,  29  Lk  ed.  372, 6 

as  illustrated  in  a  certain  cut  in  Sup.  Ct  R.  19;  Norrington  t.  Wright, 

plaintiff's  catalogue.    The  truck  sent  115  U.  a  188,  29  L.  ed.  306,  6  Supi  Ct 

was  higher  than  the  one  shown  in  R  12;    Cleveland    Rolling  Mills  v. 

the  cut,  and  the  wheels  were  different  Rhodes,  121  U.  a  255,  30  L.  ed.  920.  7 

as   to  size,  number  of  spokes  and  Sup.  Ct  R  882;  Johnson  ▼.  Hibbard 

width  of  tire&    Held,  that  a  finding  (1896),  29  Oreg.  184,  44  Pfta  R  287: 

by  the  jury  that  the  machinery  sent  Brewer  v.  Hotisatonic  R  R  Ca,  1(H 

was  not  substantially  the  same  as  Mass.  593;  Bowes  y.  Shand,  2  App. 

that  ordered  would  not  be  disturbed.  Cas.  456  (where  Lord  Cairns  says  that 

1  This  is  the  rule  laid  down  in  the  the  plaintiff,  who  sues  upon  the  con- 
case  of  Pope  V.  Allis  (1885),  115  U.  a  tract  **  has  not  launched  his  case 
863,  20  L.  ed.  893,  6  Sup.  Ct  R  69,  until  he  has  shown  that  he  has  ten- 
where  Woods,  J.,  says:  "When  the  dered  the  thing  which  has  been  oon- 
Bubject-matter  of  a  sale  is  not  in  ex-  tracted  for,  and,  if  he  is  unable  to 
istence,  or  not  ascertained  at  the  show  that  he  cannot  claim  any  dam- 
time  of  the  contract,  an  undertaking  ages  for  the  non-fulfillment  of  the 
that  it  shall,  when  existing  or  ascer-  contract**);  Walker  v.  Davis  (1889), 
tained,  possess  certain  qualities,  is  65  N.  H.  170,  18  AtL  R  196;  Gregson 
not  a  mere  warranty,  but  a  condi-  v.  Coal  Ca  (1899),  Tenn.  Ch.  Appk, 
tion,  the  performance  of  which  is  (aff'd)  54  a  W.  R  lia 
precedent  to  any  obligation  upon  the 
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head  of  warranty ^  and  in  conformity  to  that  practice  will  be 
treated  under  that  head;  ^  but  it  is  obvious  that, in  many  cases 
at  least,  it  is  something  more  than  a  warranty  —  something 
more  than  a  collateral  incident  to  the  main  contract  —  it  w  the 
contract,  or,  if  a  warranty  at  all,  it  is  "  a  warranty  in  the  sense 
in  which  that  term  is  used  in  insurance  and  maritime  law ;  that 
is  to  say,  a  condition  precedent  upon  the  failure  or  non-per- 
formance of  which  the  party  aggrieved  may  repudiate  the  whole 
contract."* 

§  1157.  Amount  deliyered  must  be  the  amount  agreed 
upon. —  Not  only  must  the  article  delivered  correspond  in  kind 
with  that  agreed  upon,  but  it  must  also  correspond  in  amount. 
Where  a  specific  quantity  or  number  is  agreed  upon,  to  be  de- 
livered at  one  time,  that  quantity  or  number  must  be  delivered, 
and  the  seller  will  not  perform  his  undertaking  if  he  delivers 
either  more  or  less.  The  buyer  may,  indeed,  waive  the  dis- 
crepancy and  agree  to  take  the  larger  or  the  smaller  quantity 
and  thus  become  liable  therefor,  but  he  cannot  be  compelled  to 
do  so.*    Thus,  going  into  detail  — 

§  1158. Tender  of  too  much  —  Rejection  —  Selection. 

Where  the  seller  delivers  or  tenders  delivery  of  a  greater  quan- 
tity than  was  agreed  upon,  the  buyer  may  refuse  to  receive  it 
and  reject  the  whole.*    He  is  not  ordinarily  obliged  to  select 

1  See  posi,  %%  1820, 188a  Am.  R.  280 ;  Bagiey  v.  Cleveland  RoU- 

>  See  IMF  Gray,  J.,  in  Norrington  v.  ing  Mill  Ca,  21  Fed.  R.  150;  Haaae  y. 

Wright,  supra.    So  in  Aultman  v.  Nonnemacher,  21  Minn.  486;  Ameri- 

Olifford,  65  Minn.  150,  56  N.  W.  R.  can  Bronze  Ca  v.  Gillette,  88  Mich. 

593,  it  is  said:  <"  A  delivery  of  prop-  281,  26  Am.  St  R.  286, 50  N.  W.  R.  186. 

erty  so  as  to  pass  the  title  to  it,  and  >  See  following  sections. 

maJce  the  transaction  an  executed  ^  Dixon  v.  Fletcher,  8  Mees.  &  Wel& 

contract,  should  be  a  delivery  of  prop-  146;  £[art  v.  Mills.  15  Mees.  &  Wel& 

erty  corresponding  with  the  order  or  85;    Cunliffe   v.  Harrison,  6  Exch. 

contract,  which  is  a  condition  prece-  908;  Cleveland  Rolling  Mills  Ca  v. 

dent  to  the  vesting  of  the  title  in  the  Rhodes,  121  IJ.  S.  355,  80  L.  ed.  920, 

vendea"  See  also  the  full  discussion  7  Sup.  Ct  R  882;    Norrington   v. 

in  Morse  v.  Moore,  88  Me.  478. 23  Am.  Wright,  115  U.  a  188,  29  L.  ed.  866*  6 

St.  R  788,  13  L.  R.  A.  224.  22  AtL  R  Sup.  Ct  R  12;  Stevenson  v.  Burgin, 

862;  Jones  v.  George,  61  Tex.  845,  48  49  Pa.  St  86;  Rommel  v.  Wingate» 
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from  the  larger  quantity  that  which  will  conform  to  the  agree- 
ment, or  to  attempt  to  determine  whether  there  is  enough  in  a 
heterogeneous  mass  oflFered  him  to  comply  with  his  order.^  This 
is  always  true  where  the  selection  or  separation  will  impose 
upon  the  buyer  trouble,  expense  or  delay,  though  it  is  said 
that  where  the  larger  mass  is  all  of  the  same  kind  and  quality, 
and  all  that  the  buyer  has  to  do  is  to  take  the  quantity  agreed 
upon,  and  this  devolves  no  extra  burden  upon  him,  a  tender  of 
too  much  froni  which  he  may  take  the  proper  quantity  is  a 
good  delivery.* 

108  Mass.  837;  Bostock  y.  Jardine,  8  a  contract  to  deliver  lumber  of  oer- 

Hurl.  &  Colt  700, 11  Jur.  (N.  8.)  586;  tain  kinds  is  not  performed  by  de- 

Tamvaco  v.  Lucas,  1  EL  &  El  581,  liverj  of  a  mass  of  many  kinds  from 

103  Eng.  Com.  L.  581;  Bedell  y.  Ko-  which  the  buyer  may  select  that 

walsky,  99  CaL  286,  83  Paa  R  904;  which  his  contract  calls  for.    Hoff- 

Barton  v.  Kane  (1868),  17  Wis.  88;  man  v.  King,  58  Wis.  314,  17N.W.R. 

Perry  v.  Iron  Ca  (1888),  16  R  L  818,  186.    So  where  a  lot  of  crockery  was 

15  Atl  R  87.  ordered  and  it  was  sent  packed  in  a 

In  Whitla  v.  Moore  (1894),  164  Pa.  crate  with  a  larger  quantity,  it  was 

St  451,  80  Atl.  R  257,  plaintiff  sold  de-  held  not  to  be  a  good  delivery,  as  it 

fendant  ten  thousand  dollars*  worth  involved  upon  the  buyer  the  burden 

of  his  stock  of  goods,  and  agreed  of  unpacking  the   crate   and  sepa- 

to  have  the  stock  reduced  to  that  rating  that  designed  for  him  from 

amount  by  a  certain  day  fixed  upon  the  residue.    Levy  v.  Green,  1  EL  & 

for  the  transfer.    On  that  day  there  EL  969, 102  Eng.  Ck)nL  L.  96a  28  Law 

appeared  to  be  a  large  excess,  but  Jour.  R  (N.  S.)  319,  in  the  exchequer 

plaintiff  offered  to  withdraw  it  or  chamber.     The    lower    oourt   was 

sell  it  to  defendant  on  credit    De-  equally  divided.    Levy  v.  Green,  8 

fendant  declined  and  refused  to  com-  EL  &  Bl.  575.    So  where  coal  of  a  cer- 

plete  the  purchase.    Held,  that  this  tain  kind  is  ordered,  but  coal  of  that 

was  not  such  a  default  as  would  ex-  and  another  kind  is  delivered  in  one 

cuse  performance  by  defendant  pile,  the  buyer  need  not  aocept  nor 

Thus,  in  Cunliffe  v.  Harrison,  6  separate  the  ordered  from  the  an- 

Exch.  903.  there  was  an  order  for  ordered  kind.    Nicholson  v.  Bradfield 

ten  hogsheads  of  wine,  but  the  seller  Union,  L.  R  1  Q.  R  620.    And  on  a 

sent  fifteen.    Parke,  B.,  said:  "The  sale  of  cotton  of  a  given  quality,  the 

delivery  of  fifteen  hogsheads,  under  seller  does  not  perform  by  a  tender 

a  contract  to  deliver  ten,  is  no  per-  of  a  larger  quantity  out  of  which 

formance  of  that  contract,  for  the  the  buyer  is  required  to  select  that 

person  to  whom  they  are  sent  cannot  which   conforms   to   the   contract 

tell  which  are  the  ten  that  are  to  be  Rylands  v.  Kreitman,  19  Com.  Bench 

his;  and  it  is  no  answer  to  the  objec-  (N.  S.),  351,  115  Eng.  Com.  L.  349. 

tion  to  say  that  he  may  choose  which  To  like  effect:  Clark  v.  Baker  (18^V 

ten  he  likes,  for  that  would  be  to  11  Mete.  (Mass.)  186. 
force  a  new  contract  upon  him«"   So       *  This  is  very  strongly  put  in  the 
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§1159. Excess  not  charged  for. —  If,  however,  the 

larger  quantity  is  supplied  simply  as  a  matter  of  abundant  cau- 

late  case  of  Brownfield  t.  Johnson  effect  of  placing  the  one  hundred 
(1880),  128  Pa.  St.  254  IB  AtL  R  543,  and  eighty-two  hectolitres  in  the 
6  Lk  R.  A.  48,  where  plaintiffs,  as  de-  same  hold  with  the  four  hundred  in- 
fendants' agents,  had  purchased  four  voiced  to  the  defendants?  It  may 
hundred  hectolitres  of  Brazil  nuts,  he  conceded,  as  a  general  rule,  that, 
to  be  shipped  from  BrazU  to  New  as  between  vendor  and  vendee,  when 
York.  In  order  to  get  this  quantity  it  is  sought  to  compel  a  party  to  pay 
plaintiffs  had  to  buy  two  lots  at  dif-  for  goods  which  he  has  refused  to 
f  erent  prices,  aggregating  five  hun-  accept,  there  can  be  no  recovery  un- 
dred  and  eighty-two  hectolitres.  This  leas  the  order  has  been  strictly  and 
quantity  was  put  in  one  mass  in  the  literally  fulfilled.  The  buyer  is  en- 
ship,  but  separate  invoices  were  titled  to  refuse  the  whole  of  the 
made,  four  hundred  hectolitres  being  goods  tendered  if  they  exceed  the 
consig^ned  to  defendants,  and  the  res-  quantity  agreed,  and  the  vendor  has 
idue  to  other  purchasers.  On  the  no  right  to  insist  upon  the  buyer's 
arrival  of  the  vessel*  at  New  York  acceptance  of  all,  or  upon  the  buyer  s 
the  defendants,  whose  duty  it  was  selecting  out  of  a  larger  quantity  de- 
in  any  event  to  measure  and  remove  livered.  Benj.  on  Sales,  §  1030.  To 
the  nuts,  went  on  board,  but  when  the  same  effect  are  the  cases  cited 
they  learned  that  the  four  hundred  by  the  plaintiffs  in  error.  With  ref- 
hectolitres  were  in  the  mass  of  five  erence  to  quantity,  however,  the  rule 
hundred  and  eighty-two  hectolitres,  is  less  rigid  where  goods  are  ordered 
they  refused  to  receive  any  of  them,  from  a  correspondent  who  is  agent 
Plaintiffs  tendered  to  the  defendants  for  buying  them  (Ireland  v.  Living- 
the  whole  five  hundred  and  eighty-  stone,  L.  R  2  Q.  R  90);  for  the  rela- 
two  hectolitres  or  four  hundred  hec-  tion  of  vendor  and  vendee,  which 
tolitres  thereof,  at  their  option,  at  the  finally  results,  is  preceded  by  the  re- 
invoiced  prices,  which  tender  in  lation  of  principal  and  agent,  and 
either  alternative  the  defendants  re-  the  agent  in  such  a  transaction  is 
fused  to  accept.  Plaintiffs  then  ten-  necessarily  invested  with  some  de- 
dered  four  hundred  hectolitres  at  gree  of  discretion  in  making  the  pur- 
the  average  price,  but  this  also  de-  chasa  See  also  Johnston  v.  Kershaw, 
fendants  declined.  Plaintiffs  then  L.  R  2  Exch.  82, 36  L.  J.  Exch.  44,  and 
separated  four  hundred  hectolitres  Jefferson  v.  Querner,  30  L.  T.  (N.  S.) 
and  notified  defendants  of  the  867.  It  must  be  conceded,  however, 
weight,  but  defendants  absolutely  de-  that  the  purchase  and  tender  of  five 
olinedtoacceptthenutsonanyof  the  hundred  and  eighty-two  hectotitres 
several  propositions  made  by  plaint-  upon  an  order  for  four  hundred 
iffs.  Saidthecourt,perCIark,  J.:  "If  would  involve  a  wider  discretion 
the  purchase  had  been  of  four  hun-  than  would  be  allowable  under  the 
dred  hectolitres  only,  shipped  in  sep-  special  facts  of  this  case,  even  as  be- 
arate  hold,  there  could  be  no  ques-  tween  principal  and  agent, 
tion  as  to  the  defendants*  liability  "  In  this  case,  however,  the  plaint^ 
for  the  prioOi    What^  then,  was  the  iffs*  correspondent  purchased  for  and 

1013 


§  1159.]                                           LAW  OF  SAXE.  [bOOK  IV. 

tion,  that  there  may  be  no  doubt  as  to  a  fall  compliance  and 
with  no  intention  of  charging  for  the  excess,  it  will  not  vitiate 
the  delivery.^ 

invoiced  to  the  defendsDts  four  bun-  delivery.  The  nuts  in  qnestion  were 
dred  hectolitres  only,  and  that  quan-  of  the  same  quality;  they  were 
tity  was  tendered;  the  remaining  bought  at  different  prices,  but  the 
one  hundred  and  eighty-two  hecto-  evidence  is  clear  that  they  were  of 
litres  were  not  invoiced  to  the  de-  uniform  quality.  The  weight  of 
f endants,  although  the  plaintiffs  pro-  American  authority  supports  the 
posed  that  the  defendants  might  proposition  that  when  property  is 
have  them  if  they  chose  to  take  sold  to  be  taken  out  of  a  specific 
them.  The  four  hundred  hectolitres  mass  of  uniform  quality,  title  will 
of  nuts  unquestionably  became  the  pass  at  once  upon  the  making  of  the 
property  of  the  defendants  when  pur-  contract-,  if  such  appears  to  be  the  in- 
chased  in  Brazil,  for  they  were  pur-  tent  Oil  in  a  tank  and  grain  in  an 
chased  upon  their  order.  By  force  elevator  may  serve  as  illustrations  o£ 
of  that  order  the  plaintiffs  became  this  rula  Where,  however,  the  prop- 
the  defendants'  agent  with  authoiv  erty  is  sold  as  part  of  a  mass  made 
ity  to  constitute  an  agent  in  Para  for  up  of  units  of  unequal  quality  or 
its  execution,  and  the  nuts  were  value,  such  as  cattle  in  a  herd,  selec- 
bought  in  virtue  of  the  authority  tion  is  essential  to  the  execution  of 
thus  conferred.  The  only  question,  the  contract,  and  of  course  the  rule 
therefore,  would  seem  to  be  upon  the  cannot  apply.  Benj.  on  Sales,  477- 
effect  of  the  shipping  of  the  whole  531,  and  cases  there  citod.  The  stor- 
lot  of  five  hundred  and  eighty-two  age  of  oil  in  tanks  and  of  grain  in 
hectolitres  in  one  hold.  It  was  shown  elevators,  although  not  universal,  is 
that  this  was  the  usual  method  of  the  usual  and  ordinary  means  em- 
shipping,  especially  when  the  orders  ployed  by  large  dealers  in  those  oom- 
were  small.  There  was  no  effort  to  modities,  and,  whilst  no  custom  of 
establish  a  custom  of  this  kind,  but  that  kind,  technically  speaking. could 
simply  to  show  that  this  was  the  be  established,  the  usage  of  the  trade 
usual  and  ordinary  method  pursued  and  general  course  of  business  in  this 
in  the  shipping  trade.  The  defend-  country  is  well  known.  In  view  of 
ant  had  «  right  to  suppose  these  the  necessities  which  grow  out  of 
goods  would  be  shipped  in  the  usual  such  usage,  the  American  courts 
manner,  unless  he  directed  other-  have  departed  from  the  rule  ad- 
wise,and  that, although  intermingled  hered  to  in  England,  and  have  reo- 
with  others  in  the  forward  hold  of  ognized  a  rule  for  the  delivery  of  this 
the  vessel  for  transportation,  they  class  of  property  more  in  conformity 
would  be  separated  at  the  place  of  with  the  commercial  usages  of  the 

1  Downer  v.  Thompson  (1843),  6  Hill  to  contain  tux>  needles,  could  not  re- 

(N.  Y.),  208;  Shrimpton  v.  Warmack,  fuse  acceptance  because  some  papers 

72  Miss.  208, 10  S.  R  494  (where  it  was  contained   three,   no   extra   charge 

held  that  a  buyer  of  papers  of  need-  being  made  therefor)i 
Ies»  at  so  much  per  paper,  each  paper 
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§  1160. Waiver  of  discrepancy, —  The  buyer  may,  as 

has  been  stated,  waive  the  discrepancy  and  keep  the  whole  and 
become  thereby  liable  to  pay  for  it;*  on  the  other  hand,  it  is 

country.    A  distinction  is  made  be-  sel  was  the  work  of  the  defendants, 
tween  those  cases  where  the  act  of  and  as  the  article  was  uniform  in 
separation  is  burdensome  and   ex-  bulk,    selection   was   of   no   conse- 
pensive  or  involves   selection,  and  quence;  nor  was  the  act  in  any  sense 
thoBe  where  the  article  is  uniform  in  burdensome  or  expensive,  for,  assum- 
bulk  and  the  act  of  separation  throws  ing  that  the  whole  bulk  was  to  be 
no  additional  burden  on  the  buyer,  measured,  yet  the  expense  attached 
In  the  latter  class  of  cases  a  tender  to  the  whole,  and  each  part  owner 
of  too  much,  from  which  the  buyer  was  liable  to  share  it. 
is  to  take  the  proper  quantity,  is  a  ''We  are  of  opinion  that  when  the 
good  delivery.    Benj.  on  Sales,  1080,  nuts  were  delivered  on  board  the 
note.     See  also  Kimberly  v.  Patchin,  Portuense  at  Para*  the  title  to  400483 
19  N.  T.  830;  Hutchison  v.  Common-  of  the  bulk  belonged  to  the  def end- 
wealth,  82  Pa.  St  472;  Wilkinson  v.  ants,  and  that  upon  the  arrival  of  the 
Stewart,  85  Pa.  St  255;  Bretz  V.  Diehl,  vessel  at  New  York  the  tender  of 
117  Pa.  St  589.  the  five   hundred   and    eighty-two 
'*  The  case  at  bar  bears  no  analogy  hectolitres  from  which  the  defend- 
whatever  to  Stevenson  v.  Burgin,  49  ants  were  invited  to  take  their  share 
Pa.  St  86,  for  all  that  is  decided  by  was  a  good  delivery.'* 
that  case  is  *  that  in  a  contract  for  a  See  also  Martz  v.  Putnam  (1888), 
fixed  quantity  of  merchandise  to  be  117  Ind.  892;  Iron  Cliffs  Co.  v.  Buhl 
delivered  on  board  a  vessel,  the  pur-  (1879),  42  Mich.  86. 
chaser  is  not  bound  to  accept  and  i  See  Avery  v.  Wilson,  81  N.  Y.  341, 
i^ay  for  a  larger  quantity.*  Theprin-  37  Am.  R.  503;  Churchill  v.  Holton, 
oiple  has  no  application  to  the  evi-  88  Minn.  519,  88  N.  W.  R  611;  Cun- 
dence  in  this  case.    The  case  at  bar  liffe  v.  Harrison, 6  Exch.  903.  Whether 
bears  a  closer  analogy  to  Lockhart  he  has  waived  the  excess  is  usually 
V.  Bonsall,  77  Pa.  St  53.    In  that  a  question  of  fact  for  the  jury, 
case  a  tender  of  five  thousand  bar^  In  Larkin  v.  Mitchell  Lumber  Co., 
rels  of  oil  was  made  by  Lockhart  to  42  Mich.  296,  8  N.  W.  R  904^  defend- 
Bonsall  out  of  a  bulk  of  five  thousand  ant  ordered  a  quantity  of  shingles, 
nine  hundred  and  eighty-one  barrels  Plaintiff,  the  seller,  largely  exceeded 
contained  in  one  hundred  and  eight-  the  order  in  shipment    The  defend- 
een  bulk  cara    As  it  was  the  duty  ant  received  the  whole  quantity,  paid 
of  BonsaU  to  pump  the  oil  from  the  the  freight,  notified  seller  of  excess, 
cars  into  the  tanks  of  the  Anchor  and  held  the  excess  subject  to  seller's 
Works,  which  had  been  designated  order.    The  shingles  were  immedi- 
as  the  place  of  delivery,  it  was  held  ately  afterwards  destroyed  by  fire 
that  Lockhart  was  not  bound  to  set  without  the  fault  of  the  consignee, 
apart  the  precise  quantity  named  in  Held,  that  buyer  was  not  liable  for 
the  contract  before  offering  to  de-  valueof  the  excess  and  could  recover 
liver.    So  here,  the  measuring  of  the  what  he  had  advanced  as  freight 
nuta  and  their  removal  from  the  ves-  upon  it 
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held  that  if  he  keeps  a  part  only  he  may  reject  the  residoe, 
becoming  liable  on  a  new  contract  for  the  part  retained.^ 

§  1161.  Tender  of  too  little  —  Rejection  —  Acqai- 

eseence. —  So,  if  the  seller  delivers  or  offers  to  deliver  a  l^s 
quantity  than  that  which  was  agreed  upon,  the  buyer  may  re- 
fuse to  accept  it.  He  may  insist  upon  having  all  or  none.'  This 
much  is  clear;  but  supposing  that  the  seller  does  deliver  and 
the  buyer  receives  a  part  only,  what  is  then  the  duty  and  the 

1  In  Hart  v.  Mills  (1846),  15  Meee.  &  he  keeps?  If  you  had  sent  only  two 
Wel&  85,  the  defendant  had  ordered  dozens  of  each  wine,  jou  would  be 
two  dozens  of  each  of  two  kinds  of  right;  but  what  right  have  yoa  to 
wine.  The  plaintiff  sent  four  dozens  make  him  select  any  two  dozens  from 
of  each.  The  defendant  returned  the  the  four? "  Counsel  for  plaintiff: 
four  dozens  of  one  kind  less  one  hot-  ^  He  affirms  the  contract  as  to  the 
tie  which  he  tasted;  he  also  returned  whole  by  the  letter."  Alderson,  R: 
three  dozens  of  the  other  kind;  and  '*No;  that  is  the  new  contracts  The 
he  wrote  to  the  plaintiff  saying  that  jury  ought  in  truth  to  have  found  a 
he  would  not  have  been  particular  verdict  for  the  defendant,  for  the 
about  keeping  the  four  dozens  in-  money  paid  into  court  covered  the 
stead  of  two  if  the  quality  had  suited  whole  demand  for  which  the  defend- 
hiuL  The  plaintiff  sued  for  the  whole  ant  was  liable.  At  present  you  have 
amount;  defendant  paid  into  court  been  paid  £4  for  thii'teen  bottles  of 
£4  on  account  of  that  kept;  the  jury  wine."  See  also  Cohen  v.  Pemberton 
found  for  the  plaintiff  £1  3&  beyond  (1885),  53  Conn.  221,  2  AtL  R  31a. 
the  sum  paid  into  court;  leave  was  *Norrington  v.  Wright,  115  U.  & 
reserved  to  move  for  £4  more,  on  the  1^,  29  L.  ed.  366,  6  Sup.  Ct  R.  12; 
ground  that  defendant  was  liable  at  Cleveland  Rolling  Mill  v.  Rhodes  121 
least  for  two  dozens  of  each  kind.  U.  a  255,  80  L.  ed.  920,  7  Sup.  Cu  R 
Held,  in  the  court  of  exchequer,  that  882 ;  Crowl  v.  Gkx>denberger  (1897),  1 13 
they  could  not  recover.  The  case  Mich  683,  71 N.  W.  R.  485;  Rockford, 
was  disposed  of  thus:  Counsel  for  eta  R  dkx  v.  Lent,  63  IlL  288;  Smith 
plaintiff:  ''This  was  an  entire  con-  v.  Lewis,  40  Ind.  98;  Salmon  v.  Boy- 
tract,  which  was  fulfilled  by  deliv-  kin,  66  Md.  541,  7  AtL  R.  701 ;  Avery 
ery.  and  the  defendant  could  not  v.  Wilson,  81 N.  Y.  341, 37  Am.  R  5(fSi 
repudiate  it  as  to  part.  He  does  not  Churchill  v.  Holton,  38  Minn.  519,  SS 
absolutely  reject  it"  Alderson,  B. :  N.  W.  R.  611 ;  Bruce  v.  Pearson  (1808).  S 
**  How  do  you  get  over  the  difficulty  Johns.  534;  Reuter  v.  Sala,  Lh  R.  4  C 
that  you  have  not  complied  with  ^our  P.  Div.  239;  Dixon  v.  Fletcher,  3 
contract?  The  defendant  orders  two  Mees.&Wela  146;  Nicholson  v.  Brad- 
dozens  of  each  wine,  and  you  send  field  Union,  L.  R.  1  Q.  R  620;  Oxen- 
four;  then  he  had  a  right  to  send  dale  v.  Wetherell,  9  R  &  G.  386; 
back  all;  he  sends  back  part;  what  Waddington  v.  Oliver,  5  Bos.  &  PuL 
is  it  but  a  new  contract  as  to  the  part  (2  Bos.  &  PuL  N.  R)  6L 
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obligation  of  the  buyer?  The  answer  to  this  question  must 
depend  largely  upon  the  circumstances  of  each  case.  If  the 
buyer  is  led  to  receive  part,  relying  upon  the  seller's  duty  or 
promise  to  make  good  the  deficiency,  and  this  is  not  done,  the 
buyer,  having  done  nothing  to  estop  himself,  may  then  reject 
the  part  performance.^  If  the  seller  delivers  but  part  of  the 
goods,  and  the  buyer  acquiesces  in  this  and  accepts  and  prom- 
ises to  pay  for  the  part  so  delivered,  the  buyer  will  be  deemed 
to  have  waived  full  performance  and  may  be  held  liable  to  pay 
for  the  part  received.^  In  such  a  case  he  would  not  be  entitled 
to  damages  for  the  non-delivery  of  the  residue,  unless  his  ac- 
ceptance of  the  part  delivered  was  conditioned  upon  such  right. 

§  1162. Retention  of  part  delivered  —  Implied  prom- 
ise to  pay  therefor. —  But  if  there  be  a  part  delivery  which 
the  buyer  retains  without  any  other  acquiescence  or  waiver  or 

1  See  Polhemus  v.  Heiraan,  45  CaL  Works,  25  Wend.  (N.  Y.)  665;  Ctoming 
573;  Bowker  v.  Hoyt,  18  Pick.  (Mass.)  v.  CJolt,  5  Wend.  253;  Krom  v.  Levy, 
655 ;  Nightingale  v.  Eiseman,  121 N.  Y.  8  N.  Y.  Sup.  704,  6  id.  253 ;  Flanagan 
288,  24  N.  K  R.  475;  Oxendale  v.  v.Demarest,3Robt  173;Normington 
WethereU,  9  R  &  C.  886.  v.  Cook,  2  N.  Y.  Sup.  423;  Welch  v. 

2  Thus  in  Avery  V.  Wilson  (1880).  81  Moflfatt,  1  id.  575."  The  court  dis- 
N.  Y.  341, 37  Am.  R  503,  where  the  con-  tinguish  the  cases  of  this  kind,  where 
tract  was  for  the  delivery  at  one  time  there  is  a  failure  to  deliver  the  whole 
and  in  one  lot  of  a  quantity  of  glass,  of  a  single  lot  agreed  upon,  and  the 
and  a  part  of  it  only  ^as  delivered,  cases,  hereafter  to  be  considered,  of 
it  was  said:  ''While  the  defendants  a  failure  to  deliver  part  of  a  number 
were  not  boimd  to  accept  a  delivery  of  quantities  to  be  delivered  at  sue- 
of  a  portion  of  the  boxes  of  glass,  and  cessive  intervals.  (To  same  effect: 
had  a  right  to  reject  or  ret-ain  the  Dalzell  v.  Fahys  Watch  Ca,  138  N.  Y. 
same  as  they  saw  fit,  yet  if  they  285,33N.E.R1071:Brady  v.Cassidy, 
elected  to  receive  the  part  delivered,  145  N.  Y.  171,  89  N.  E.  R.  814)  See 
appropriated  the  same  to  their  own  also,  that  the  discrepancy  may  be 
use,  and  by  their  acts  evinced  that  waived,  expressly  or  by  conduct,  in 
they  waived  this  condition,  they  be-  which  case  the  buyer  must  pay  for 
came  liable  to  pay  for  what  was  the  part  so  accepted,  Churchill  v. 
actually  delivered.  This  rule  is  es-  Holton,  88  Minn.  519, 88  N.  W.  R  611 
tablished  in  numerous  reported  cases,  Marian  d  v.  Stan  wood,  101  Mass.  470 
and  the  question  of  waiver  is  fre-  Morgan  v.  Gath  (1865),  8  H.  &  C.  748 
quently  one  of  fact  to  be  determined  Defenbaugh  v.  Weaver  (1877),  87  III 
by  the  circumstances  and  the  evi-  132;  Downs  v.  Marsh  (1860),  29  (Donn. 
denc&    Vanderbilt   v.    Eagle   Iron  409. 
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promise  to  pay  than  might  be  inferred  from  the  mere  reten- 
tion, may  the  seller  then  recover  for  the  part  so  retained  ?  It 
is  held  in  many  of  the  American  cases  that  he  cannot.  The 
contract  being  entire,  and  the  delivery  of  the  whole  being  a 
condition  precedent  to  the  buyer's  duty  to  pay,  the  seller  can 
maintain  no  action  on  the  contract  which  he  himself  has  failed 
to  perform,  and  the  law  will  not  imply  a  new  contract  to  re- 
lieve him  from  the  consequences  of  his  own  default.^  Other 
cases,  however,  proceeding  upon  the  principles  laid  down  in 
the  great  case  of  Britton  v.  Turner^  hold  that  the  buyer's  volun- 
tary retention  of  the  part  delivered  raises  an  implied  promise 
to  pay,  not  necessarily  the  contract  price,  but  the  reasonable 
value  of  the  part  so  delivered  after  deducting  the  damages 
which  the  buyer  has  sustained  by  reason  of  not  receiving  the 
entire  amount.  Season  and  the  weight  of  authority  unite  in 
sustaining  this  rule.' 

§  1163. Severable  contract — Becovery  for  part  per- 
formance.—  Where,  however,  the  contract  is  not  entire  but 
severable,  other  considerations  apply.  In  determining  whether 

iChamplin  v.  Rowley,  18  Wend,  under  an  entire  contract  receive  a 

(N.  T.)  258;  &  a,  18  id.  187;  Mead  v.  part  thereof,  and  retain  it  after  the 

Degolyer,  16  Wend.  632;  Baker  v.  vendor  has  refused  to  deliver  the 

Higgins,  21 N.  Y.  897 ;  Catlin  v.  Tobias,  residue,  this  is  a  severance  of  the  en- 

26  N.  Y.  217,  84  Am.  Dec.  183 ;  IS  ight-  tirety  of  the  contract,  and  he  becomes 

ingale  v.  Eiseman,  121  N.  Y.  288,  24  liable  to  the  vendor  for  the  price  of 

N.  K  R  475;  Kein  v.  Tupper,  52  N.  Y.  such  part;  but  he  may  reduce  the 

650  [but  see  Avery  v.  Wilson,  81  vendor^s  claim  by  showing  that  he 

N.  Y.  341,  87  Am.  R  503];  Witherow  has  sustained  damage  by  the  vendor's 

V.  Witherow,  16  Ohio,  238;  Haslack  failure  to  fulfill  his  contract  To  the 

V.  Mayers,  26  N.  J.  L.  284  same  effect:  Richards  v.  Shaw,  67I1L 

36  N.  H.  481,  26  Am.  Dec.  718;  222;  Clark  v.  Moore,  3  Mich.  55;  Shaw 

Mechem's  Cases  on  Damages.    As  a  v.  Badger,  12  Serg.  &  R.  (Pa.)  275; 

matter  of  pleading,  Holden  Steam  Hedden  v.  Roberts,  134  Mass.  38,  45 

MiU  V.  Westervelt,  67  Me.  446,  holds  Am.  R  276:  Rodman  v.  Guilford,  112 

more  strongly  for  assent  by  the  buyer  Mass.  405 ;  Flanders  v.  Putney  (1878 ', 

tothepart  delivery  than  many  of  the  58  N.  H.  858;    Harraison   v.  Stein 

cases  in  the  following  note.  (1873),    50    Ala.    847;    Oxendale   v. 

« In  Bowker  v.  Hoyt,  18  Pick.(Mass.)  Wetherell,  9  R  &  C.  886;  Shipton  v. 

655,  it  was  held  that  if  the  vendee  Casson,  5  R  &  C.  878;  Bragg  v.  Cole, 

of  a  specific  quantity  of  goods  sold  6  J.  R  Moore,  114 
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it  is  severable  or  entire,  the  rale  laid  down  by  Mr.  Parsons  ^ 
has  been  frequently  approved  by  the  courts:  "If  the  part  to 
be  performed  by  one  party  consists  of  several  and  distinct 
items,  and  the  price  to  be  paid  by  the  other  is  apportioned  to 
each  item  to  be  performed,  or  is  left  to  be  implied  by  law,  such 
a  contract  will  generally  be  held  to  be  severable.  .  .  .  But 
if  the  consideration  to  be  paid  is  single  and  entire  the  contract 
mnst  be  held  to  be  entire,  although  the  subject  of  the  contract 
may  consist  of  several  distinct  and  wholly  independent  items." 
If,  under  this  rule,  the  contract  is  severable,  the  seller  may  re- 
cover in  any  event  for  the  part  delivered,  leaving  the  other  to 
his  remedy  by  recoupment  or  action  for  the  damages  sustained 
by  non-delivery  of  the  residue.* 

§  1164. .  The  rule  stated  by  Mr.  Parsons  is  simply  a 

recognition  of  the  fact  that  there  may  be  contracts  in  which, 
"  although  the  agreement  is  entire,  the  performance  is  sever- 
able," or,  as  it  has  been  otherwise  expressed,  that  there  may  be 
a  contract  which  may  be  "  one  and  entire  in  its  origin,  and  yet, 
looking  to  the  performance  of  different  things  at  different 
times,  it  may  be  divisible  in  its  operation."* 

§1165. Severable  eontraet  —  Failare  as  to  part. — 

Attention  has  been  given  in  a  preceding  section*  to  the  effect 
of  a  breach  in  the  performance  of  one  of  the  instalments  of  an 
entire  contract.  Where,  however,  the  contract  is  clearly  sev- 
erable, consisting  of  several  entirely  distinct  and  independent 
parts,  it  is  held  that  the  failure  of  one  party  to  perform  one 
part  does  not  justify  the  other  in  refusing  to  accept  perform- 
ance of  the  residue;'  nor  does  the  failure  of  the  buyer  to  re- 

il\ur80ss  on   CoDtracts,   vol   IX  (1807),  119  CaL  99,  51  Paa  R.  27; 

ppi  *517-*520  (pp.  64S-051  of  7th  ed.).  Ritchie  v.  Atkinson,  10  East,  295. 

iLucesoo  Oil  Ca  v.  Brewer,  66  Pa.  ^See  Barrie  v.  Earle,  148  Masa  1, 

BL  351;  Rugg  t.  Moore,  110  Pb.  St  58  Am.  R  126,  8  N.  £.  R  6da 

236,  1  AtL  R.  820;  GUI  v.  Lumber  *See  ante,  %  1140  et  seq. 

Co,  151  Pla.  St  584,  25  Aa  R  120;  » Morgan  y.  McKee  (1874),  77  Pft. 

Morgan  T.  McKee  (1874),  77  Pa.  St  St  228;  Morris  v.  Wibaux  (1895),  159 

228;  Gomer  v.  McPhee,  2  Colo.  App.  IlL  627,  48  N.  K  R  837. 
287,  81  Pfta  R  119;  Heraog  v.  Purdy 
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ceive  a  part  relieve  the  seller  of  his  duty  to  tender  performance 
of  the  residue  when  such  performance  is  due.^ 

§  1166, Quantity   indefinite  —  "  More   or    less ''  — 

"About/*  —  Precision  as  to  the  quantity  maybe  sought  to  be 
avoided  by  the  use  of  qualifying  limiting  expressions,  such  as 
say^  aboutj  say  dbout^  more  or  lesSj  and  the  like.  The  effect  of 
such  expressions  must  depend  largely  upon  the  circumstances 
of  each  case.  In  a  leading  case  in  the  supreme  court  of  the 
United  States^  the  following  rules  were  laid  down  as  an  aid  in 
the  determination  of  the  question: 

§  1167.  1.  Where  a  contract  is  made  to  sell  or  furnish 

certain  goods  identified  by  reference  to  independent  circum- 
stances, such  as  an  entire  lot  deposited  in  a  certain  warehouse, 
or  all  that  may  be  manufactured  by  the  vendor  in  a  certain 
establishment,  or  that  may  be  shipped  by  his  agent  or  corre- 
spondent in  certain  vessels,  and  the  quantity  is  named  with  the 
qualification  of  "  about,"  or  "  more  or  less,"  or  words  of  like 
import,  the  contract  applies  to  the  specific  lot;  and  the  naming 
of  the  quantity  is  not  regarded  as  in  the  nature  of  a  warranty, 
but  only  as  an  estimate  of  the  probable  amount,  in  reference 
to  which  good  faith  is  all  that  is  required  of  the  party  mak- 
ing it.* 

1  Herzog  v.  Purdy  (1897),  119  CaL  weighing  it  proves  to  contain  but 
99,  51  Pac.  R.  27.  forty-four  tons.    MoLay  v.  Perry,  44 

2  Brawiey  v.  United  States  (1877),  L.  T.  (N.  8.)  153.  So  where  the  oon- 
96  XJ.  8.  168,  24  L.  ed.  622.  tract  was  for  the  sale  of  a  definite 

>  Where  the  contract  was  for  the  pile  of  guano,  "  estimated  to  be  two 
transportation  of  certain  goods  "  sup-  hundred  and  fifty-three  and  one-third 
posed  to  amount  to  about  4ihree  thou-  tons,  more  or  less,"  at  a  fixed  price 
sand  seven  hundred  barrels,"  it  was  per  ton,  and  the  contract  stipulated 
held  that  the  contract  was  per-  that  the  excess,  if  any,  should  be 
formed  though  it  proved  that  there  i)aid  for  at  that  price,  or  the  defi- 
were  but  three  thousand  one  hun-  ciency,  if  any,  allowed  for  at  that 
dred  and  five  barrels  Robinson  v.  price,  it  was  held  that  the  buyer  was 
Noble,  8  Pet.  (U.  S.)  181.  A  contract  bound  to  paj  the  contract  price  for 
for  the  sale  of  an  agreed  pile  of  old  the  whole  pile  though  it  appeared 
iron  estimated  at  "about  one  hun-  on  weighing  to  contain .  seven  hun- 
dred and  fifty  tons  "  is  satisfied  by  dred  and  two  and  seven-tenths  tons, 
the  delivery  of  that  pile,  though  on  no  fraud  appearing.  Navassa  Guano 
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§  1168. 2.  When  no  such  independent  circumstances 

are  referred  to,  and  the  engagement  is  to  furnish  goods  of  a 
certain  quality  or  character  to  a  certain  amount,  the  quantity 
specified  is  material  and  governs  the  contract.  The  addition 
of  the  qualifying  words,  "  about,"  "  more  or  less,"  and  the  like, 
in  such  cases,  is  only  for  the  purpose  of  providing  against  ac- 
cidental variations  arising  from  slight  and  unimportant  ex- 
cesses or  deficiencies  in  number,  measure  or  weight.^ 

Ca  T.  Commercial  Guano  Ox,  98  Qa.  ent  or  fairly  inferable  from  other 

^  18  8.  £.  B.  1000  (relying  upon  parts  of  the  agreement  that  a  paiv 

Brawley  ▼.  United  States,  supra),  ticular  lot  of  goods  was  intended  to 

See  also  Morris  v.  V^ibaux  (1892),  47  be  sold."  U.  a  v.  Pine  River  L.  &  L  Ca, 

III  App.  630;  Day  v.  Cross  (1888),  59  61  U.  &  App.  80.    See  also  N.  E.  eta 

Tex.  695;  McConnel  v.  Murphy  (1878),  Ca  v. Standard,  165 Mass.  382;  Kerwan 

li.  R.  5  P.  Q  20a  V.  Van  Camp  Ca,  12  Ind.  App.  6. 

1  Thus  in  Cross  v.  Eglin,  2  R  &  Ad.  In  Leeming  v.  Snaith,  16  Q.  R  275 
106,  22  Eng.  Com.  I*  63,  where  it  did  (71  Eng.  Ck)m.  L,X  a  csontract  to  de- 
not  appear  that  the  parties  intended  liver  goods,  "say  not  less  than  one 
the  whole  cargo  of  the  ship,  by  an  hundred  packs,"  was  held  to  require 
agreement  to  take  "about  three  hun-  delivery  of  at  least  that  quantity, 
dred  quarters,  more  or  less,'*  of  grain  See  Low  v.  Freeman  (1850),  12  III  467 ; 
shipped  on  a  certain  ship,  it  was  held  Tilden  v.  Rosenthal  (1866),  41  HI.  386; 
that  the  buyers  were  not  obliged  to  Renter  v.Sala(1879),4C.P.D.  239,  C.  A. 
take  three  hundred  and  fifty  quar-  In  Holland  v.  Rea,  48  Mich.  218, 12 
ters  which  came  in  the  ship.  N.  W.  R.  167,  it  is  held  that  a  con- 
So  where  one  contract  provided  for  tract  for  the  sale  of  five  hundred 
cutting  and  delivering  "about  five  thousand  feet  of  lumber,  "more  or 
hundred  thousand  feet  of  pine  logs,"  less,"  is  not  void  for  indefiniteness, 
and  another  "  about  one  million  feet  and  is  satisfied  by  the  delivery  of 
more  or  less  of  pine  saw  logs,"  a  four  hundred  and  seventy-three  thou- 
charge  that  the  addition  of  the  quali-  sand  f eet»  The  court  said  it  was  evi- 
fying  words  "  about "  and  "  more  or  dent  that  the  agreement  in  regard 
less  "  was  only  for  the  purpose  of  pro-  to  quantity  should  not  fix  the  pre- 
Tiding  against  accidental  variations  oise  amount;  that  the  intent  was 
arising  from  slight  and  unimportant  that  the  sellers  should  be  allowed  to 
excesses  or  deficiencies,  was  held  deviate  somewhat  from  the  quantity 
proper,  the  court  saying:  "Indeed,  it  named,  and  that  the  buyers  should 
is  well  settled  that,  when  a  specified  be  boimd  to  take  whatever  quantity 
quantity  of  an  article  or  thing  bought  should  be  furnished  within  the  limits 
or  sold  is  mentioned  in  a  contract,  to  which  the  deviation  might  prop- 
the  amount  named  will  always  be  re*  erly  extend,  and  that  "  the  deviation 
garded  as  material  and  determina-  was  quite  within  the  degree  the 
tive,  notwithstanding  the  use  of  the  courts  have  held  to  be  reasonable/' 
qualifying  phrase  'more  or  less,'  ex-  citing  Cabot  v.  Winsor,  1  Allen 
oept  in  those  cases  where  it  is  appar-  (Mass.),  646;  Morris  v.  Levison,  1  C 
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§  1169,  3.  If,  however,  the  qualifying  words  are  sup- 
plemented by  other  stipulations  or  conditions  which  give  them 
a  broader  scope  or  more  extensive  significance,  then  the  con- 
tract is  to  be  governed  by  such  added  stipulations  or  conditions. 
As,  if  it  be  agreed  to  furnish  so  many  bushels  of  wheat,  more 
or  less,  according  to  what  the  party  receiving  it  shall  require 
for  the  use  of  his  mill,  then  the  quantity  is  not  governed  by 
the  quantity  named,  nor  by  that  quantity  with  slight  and  un- 
important variations,  but  by  what  the  receiving  party  shall 
require  for  the  use  of  his  mill;  and  the  variation  from  the 
quantity  named  will  depend  upon  his  discretion  and  require- 
ments, so  long  as  he  acts  in  good  faith.  So  where  a  manu. 
facturer  contracts  to  deliver  at  a  certain  price  all  the  articles 
he  shall  make  in  his  factory  for  the  space  of  two  years,  "  say 
a  thousand  to  twelve  hundred  gallons  of  naphtha  per  month," 
the  designation  of  quantity  is  qualified  not  only  by  the  inde- 
terminate word  "  say,"  but  by  the  fair  discretion  or  ability  of 
the  manufacturer,  always  provided  he  acts  in  good  faith.^ 

P.  Div.  155;  McCk>imel  ▼.  Murphy,  L.  introduction  of  parol  evidence  by  the 

R  5  P.  C.  20a  purchaser  to  show  an  understanding 

So  in  Polhemus  v.  Heiman,  45  CaL  between  the  x)arties  that  he  was  to 
578,  where  the  contract  was  for  the  have  either  more  or  less  than  the 
sale  of  about  fifty-three  thousand  cumber  specified,  as  might  reason- 
pounds  of  wool,  the  court  said:  *'  It  ably  be  found  necessary  to  fill  a  ship; 
did  not  caU  for  the  delivery  of  the  although  it  appeared  that  both  par- 
exact  number  of  pounds  specified,  ties  knewatthe  time  of  the  purchase 
The  vendors  reserved  to  themselves  that  the  goods  were  bought  for  the 
a  certain  reasonable  latitude  in  per-  purpose  of  filling  a  ship,  and  that  it 
formanc&*'  was  uncertain  what  number  would 

The  words  '*  more  or  less  **  do  not  be  necessary.  Under  such  a  con- 
create  an  ambiguity  which  parol  evi-  tract  there  is  subst-antial  compliance 
dence  may  be  used  to  explain,  although  there  is  a  deficiency  of  ^ve 
Shickle  v.  Chouteau,  10  Ma  App^  241.  per  cent    Where  the  facts  are  not 

Id  Cabot  v.  Winsor  (1861),  1  Allen,  in  dispute  the  question  of  substan- 

546,  it   was   held   that   the    words  tial  compliance  is  for  the  courts 

**  more  or  less  "  in  a  broker  s  note  for  i  This  was  the  decision  in  Qwillim 

the  sale  of  goods,  as  follows  :'*  Sold  to  v.  DanieU,  2  CrompL,vM.  &  R.  61. 

Winsor  &  Co.,  for  account  of  Stephen  where   Lord  Abinger   says:    ''The 

Cabot,  five  hundred  bundles,  more  or  agreement  is  simply  this:  that  the 

less,  gunny  bags,"  do  not  create  a  plaintiff  undertakes   to   accept  all 

latent  ambiguity,  or  authorize  the  the  naphtha  tliat  the  defendant  may 
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§  1170. Quantity  indefinite — Option  as  to  quantity — 

Election. —  The  precise  amount  to  be  furnished  may  also  be 
left  to  be  determined  by  one  of  the  parties,  and  his  determina- 
tion, when  made  and  manifested,  fixes  the  quantity  to  which 
the  contract  applies.  It  may  thus  be  at  the  option  of  either 
to  deliver  or  demand  "up  to"  a  certain  quantity,  or  "from" 
one  quantity  "  to "  another,  or  "  between "  one  quantity  and 
another.  In  the  former  case,  while  there  is  a  maximum  there 
is  no  minimum  limit;  in  the  two  latter  cases  the  extremes  are 

happen  to  manufacture  within  the  necessary,  by  the  post  commander, 
period  of  two  years.  The  words,  '  say  for  the  regular  supply,  in  accordance 
from  one  thousand  to  twelve  hundred  with  army  regulations,  of  the  troops 
gallons  per  month,*  are  not  shown  and  employees"  of  a  certain  garrison 
to  mean  that  the  defendant  under-  for  a  certain  year,  and  the  post  corn- 
took,  at  all  events,  that  the  quantity  mander  determined  that  forty  cords 
manufactured  should  amount  to  so  were  all  that  were  required  and  so 
much.  If  by  fraud  the  defendant  notified  the  seUer  before  more  than 
manufactured  less  than  he  ought  to  that  quantity  had  been  delivered,  it 
have  done,  the  breach  should  have  was  held  that  the  government  was  not 
been  shaped  accordingly.  Here  it  liable  for  more  t^ian  the  forty  cordsi 
does  not  appear  that,  in  the  ordinary  To  the  same  effect  is  Lobenstein  v. 
course  of  his  manufacture,  the  de-  United  States,  91  U.  S.  824 
fendant  ought  to  have  produced  a  So  an  agreement  to  seU  a  cargo  of 
larger  quantity  than  he  has  done;  iron  to  be  shipped  by  a  certain  ship, 
and  we  cannot,  therefore,  say  that  '^  about  three  hundred  or  three  hun* 
he  has  broken  his  contract"  So  in  dredand  fifty  tons,"  is  complied  with 
Tancred  v.  Steel  Ca  (1890),  15  App.  by  a  delivery  of  aU  that  vessel  can 
Gas.  125,  the  contract  was  that  the  carry,  though  it  be  only  two  hun- 
sellers  should  supply  '*the  whole  dred  and  twenty-seven  ton&'  Pem* 
steel"  for  the  Forth  bridge.  The  broke  Iron  Ckx  v.  Parsons,  6  Gray 
contract  also  contained  this  clause:  (Mas&),589.  To  similar  effect:  Bourne 
**  The  estimated  quantity  of  steel  we  v.  Seymour,  16  Com.  B.  887.  Where 
understand  to  be  thirty  thousand  thecontraot  wasfor  thesaleof ''aU 
tons,  more  or  less; "  and  it  was  held  the  spars  manufactured  by  A.,  say 
that  the  seUers  had  the  right  to  sup-  about  six  hundred,  averaging  sixteen 
ply  the  whole  of  the  steel  required  inches,"  it  was  held  that  a  tender  of 
for  the  bridge,  and  that  this  right  four  hundred  and  ninetynsix,  which 
was  not  qualified  by  the  statement  were  all  that  averaged  that  size^  was 
referred  toi  And  in  Brawley  v.  a  compliance.  McCk>nnel  v.  Murphy, 
United  States,  gupni,  where  the  con-  Ia  R  5  P.  GL  dOa  See  also  Harring- 
tract  was  with  the  United  States  ton  v.  Mayor,  10  Hun  (N.  Y.),  248, 
government  to  take  ^ght  hundred  affirmed,  70  N.  Y.  604;  Callmeyer  v. 
and  eighty  cords  of  wood,  "more  or  Mayor,  88  N.  Y.  116;  Thurber  v.  Byan 
less,  as  shall  be  determined  to  be  (1874X  12  Kan.  45a 
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limited,  but  the  precise  quantity  may  be  anything  included  in 
or  between  the  limits  fixed.* 

§  1171.  .  The  contract  may  expressly  determine  which 

party  is  entitled  to  exercise  the  option  and  determine  the  quan- 
tity; but,  in  the  absence  of  express  agreement,  it  must  be  de- 
termined from  the  nature  of  the  case,  and  in  this  respect  the 
rule  laid  down  by  the  authorities  is  that  when,  from  the  nat- 
ure of  an  agreement,  an  election  is  to  be  made,  the  party  who 
is  by  the  agreement  to  do  the  first  act,  which,  from  its  nature, 
cannot  be  done  till  the  election  is  determined,  has  authority 
to  make  the  choice  in  order  that  he  may  be  able  to  do  that 
first  act,  and,  when  once  he  has  done  that  act,  the  election  ha^ 
been  irrevocably  determined,  but  till  then  he  may  change  his 
mind.^ 

6. ,  To  Wham  Delivery  ts  to  "be  Made. 

§  1173.  Must  be  to  bayer  or  some  one  who  represents  him 
for  that  purpose. —  Such  delivery  of  the  goods  as  the  law  re- 
quires under  the  circumstances, —  whether  it  be  the  active  and 

1  Where  the  agreement  was  for  the  barrels;   that  the  delivery  of  any 

sale  of  "  from  one  to  three  thousand  quantity  from  seven  hundred  to  one 

bushels  of  potatoes,"  to  be  delivered  thousand  barrels  was  at  the  seller's 

9X  a  certain  place,  it  was  held  that  option  and  for  his  benefit    Disbor- 

the  seller  had  the  right  to  deliver  ough  v.  Neilson  (1802),  8  Johns.  Cas. 

any  quantity  he  chose  within  the  (N.  Y.)  81. 

limits  fixed,  and  that  he  was  not       >  Benjamin,  Sales  (6th  Am.  ed.), 

bound  to  make  his  election  till  they  859;    Blackburn,  Sales,  pi  128;   Oo- 

arrived   at   the   place   of  delivery,  myns  Dig.,  Election.  InWhitev.Ton- 

though  requested  by  the  other  party  cray  (1838),  9  Leigh  (Va.),  347,  it  was 

after  the  shipment  was  made.  Small  held  that  a  contract  between  a  car- 

V.  Quincy  (1827),  4  Ma  497.     And  rieranda  salt  manufacturer,  whereby 

where  the  contract  was  for  the  sale  the  carrier  agreed  to  transport  from 

of  **  from  seven  hundred  to  one  thou-  one  thousand  two  hundred  to  five 

sand  barrels''  of  meal  by  the  first  thousand  barrels  of  salt  annuaUy, 

day  of  May,  and  the  seller,  before  gave  the  manufacturer  and  not  the 

that  date,  delivered  seven  hundred  carrier  the  right  to  elect  what  quan- 

barrels,  and  also  before  that  date  tity,  not  less  than  one  thousand  two 

tendered  three  hundred  barrels  more,  hundred  nor  more  than  five  thousand 

wliich  the  buyer  refused  to  receive,  barrels,  should  be  transported  by  the 

it  was  held  that  the  buyer  was  bound  carrier  annually, 
to  take  and  pay  for  the  one  thousand 
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actual  transportation  and  surrender  of  them  by  the  seller,  or 
his  passive  act  in  putting  them  at  the  disposal  of  the  buyer  — 
must  be  made  to  the  buyer  or  to  some  one  who  represents  him 
for  that  purpose.  There  can  clearly  be  no  performance  by  the 
seller  if  he  deliver  the  goods  to  a  person  not  authorized  to  re- 
ceive them  for  the  b.uyer. 

§  1173.  Delivery  to  agent  sufficient.— Without  going  into 
the  question  of  what  constitutes  authority  to  receive  delivery  — 
a  subject  belonging  to  the  law  of  agency, —  it  is  of  course  true 
that  a  proper  delivery  to  an  authorized  agent  of  the  buyer  will 
be  a  good  performance.^ 

§  1174.  Deliyery  to  one  of  joint  purchasers  sufficient. — 

Where  goods  are  sold  to  two  or  more,  a  delivery  to  any  one  of 
them  will  satisfy  the  seller's  duty  to  deliver.^ 

§  1176.  Djelivery  to  carrier,  when  sufficient. —  The  ques- 
tion of  the  sufficiency  and  effect  of  a  delivery  of  the  goods  to 
a  carrier  has  been  already  considered  for  several  purposes,  the 
most  important  of  which  is  the  effect  of  such  a  delivery  as  an 
appropriation  of  the  goods  to  a  contract  which  before  that  time 
had  reference  to  aorae  goods,  but  not  to  any  particular  ones.* 
The  question  here  involved  is  the  question  of  the  delivery  to  a 
carrier  of  specific  goods  which  have,  before  that  time,  been 
definitely  agreed  upon  by  the  parties.  The  general  principles 
governing  it  are,  in  the  main,  substantially  the  same  as  those 
-controlling  in  the  former  case,  though  the  two  cases  are  not 
identical.  The  important  question  there  was,  \\5hen  does  the 
title  pass;  the  question  here  is,  even  though  the  title  has  passed, 
-when  has  the  seller  performed  his  undertaking  to  deliver. 
Even  here,  however,  the  contract  may  take  such  a  form  that 
•delivery  of  specific  goods  is  a  condition  precedent  to  the  pass- 
ing of  the  title. 

1  Bonner  v.  Marsh,  10  Sm.  &  M.       ^  Adier  v.  Wagner,  47  Ma  App^  25. 
<Mi88.}  876,  48  Am.  Dec.  754.  sSee  ante,  §  786w 
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§  1176.  How  question  arises. —  Inasmach  as  the  dif- 
ference in  the  questions  here  involved  seems  often  to  be  lost 
sight  of,  if  not  utterly  lost  in  confusion,  it  is  proposed,  at  the 
risk  of  being  tedious,  to  illustrate  the  various  forms  which 
they  may  take : 

1.  A  says  or  writes  to  B,  "  Send  to  me,*'  "  furnish  me  with,'* 
"  supply  me  with  "  goods  of  a  certain  kind.  No  specific  goods 
are  mentioned  or  intended.  Ko  title  passes  until  B  accepts 
the  order  and  appropriates  some  certain  goods  to  it.  What 
constitutes  sach  an  appropriation  has  been  already  considered. 

2.  A,  who  has  previously  seen  or  examined  or  negotiated 
concerning  certain  goods  offered  for  sale  by  B,  says  or  writes 
to  B,  " Send  to  me,"  or  "  furnish,"  or  "supply  me  with "  "  the 
goods  I  examined,"  or  "  designated,"  and  the  like.  Here  is 
an  offer  for  specijio  goods,  and  no  appropriation  in  that  sense 
is  necessary. 

3.  A  says  to  B  concerning  specific  goods  which  B  offers  to 
sell  to  him :  "  I  will  take  those  goods."   The  title  at  once  passes. 

4.  A  says  to  B,  concerning  specific  goods  which  B  offers  to  sell 
to  him:  "  t  will  take  those  goods  and  you  shall  deliver  them  " 
at  some  particular  place  or  in  some  particular  time  or  manner. 
B  assents.  The  title  passes  and  B  affreee  to  deliver  the  goods 
in  accordance  with  the  stipulation. 

5.  A  says  to  B  concerning  specific  goods  which  B  offers  for 
sale:  "I  will  take  the  goods  if  (or  when,  or  upon  condition 
thatj  or  proTnded  that)  you  deliver  them  "  at  a  particular  time 
or  place  or  in  a  particular  manner ;  or  "  Send  the  goods  to  me 
and  I  will  take  them."  B  assents  and  .agrees  to  so  deliver 
them.    Titlepdoes  not  pass  until  the  condition  is  complied  with. 

It  is  evident  that  form  2  may,  under  varying  circumstances, 
be  either  form  3,  4  or  5.  Case  4  may  also,  under  certain  cir- 
cumstances, be  found  to  be  case  5,  as  where  the  matter  of  de- 
livery, though  couched  in  the  form  of  a  mere  subordinate  agree- 
ment, is  found  to  have  been  really  a  condition  precedent. 

§1177. How  question  determined. —  The  determina- 
tion of  these  questions  may  be  facilitated  by  a  recurrence  to 
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some  principles  already  considered.  In  the  first  place,  it  is  the 
general  rnle,  as  has  been  seen,^  that,  in  the  absence  of  anything 
to  show  a  contrary  intention,  the  goods  are  to  be  delivered 
at  the  place  where  they  are  at  the  time  of  the  sale.  Prima 
Jade  then  in  case  3,  and  under  some  forms  of  case  2,  the 
goods  are  to  be  delivered  where  they  are  at  the  time  of  the 
sale,  and  if  they  need  transportation  the  buyer  most  provide 
it.  If,  in  addition  to  the  sale,  there  is  a  concurrent  a^eer 
ment  that  the  seller  shall  deliver,  at  a  particular  place  or  time 
or  manner,  the  title  passes,'  and  the  seller  in  making  the  de- 
livery must  act  as  the  agent  or  bailee  of  the  buyer,  and  if  he 
fails  to  deliver,  or  delivers  negligently,  his  liability  must  be 
based  not  upon  his  failure  to  sell  but  upon  his  neglect  or  fail- 
ure to  deliver,  and  will  be  governed  by  the  same  principles 
which  would  govern  such  neglect  or  failure  on  the  part  of  any 
bailee  or  agent.'  This  is  case  4.  Again,  as  in  case  5,  it  may 
be  the  express  condition  that  there  shall  be  a  sale  only  upon 
condition  that  the  seller  does  deliver  the  goods  in  a  particular 
time  or  manner  or  at  a  specified  place.  Here  the  title  will  not 
pass  until  this  condition  is  complied  with.  If  not  complied 
with,  the  buyer  may  have  an  action  for  damages  against  the 
seller,  but  it  will  be  as  for  the  breach  of  an  executory  agree- 
ment. Finally,  upon  the  principle  that  stipulations  respecting 
time,  place,  etc.,  in  the  contracts  of  merchants  are  in  the  nat- 
ure of  conditions  precedent,*  it  may  be  found  in  certain  cases 
that  what  in  form  is  case  4  is  really  case  5  in  legal  effect. 

§  1178. Is  matter  of  agreement  —  Construction  of 

agreement. —  The  obligation  of  the  seller  to  carry  or  send  the 
goods  to  the  buyer  in  the  case  of  the  sale  of  specific  goods 
rests,  therefore,  upon  his  agreement  so  to  do.  That  agreement 
may,  of  course,  be  express,  or  it  may  be  implied  from  the  situa- 
tion or  nature  of  the  goods,  the  previous  dealings  of  the  par- 

>  See  arUe,  g  1124  tie  Falls  Lumber  Ca,  47  Minn.  4a3» 

2  This  18  well  iUustrated  in  Terry    50  N.  W.  R  471. 
T.  Wheeler,  25  N.  Y.  520;  Bail  v.  Lit-       ^ Taylor  v.  Ck>le,  111  Mass.  86a 

<  See  post,  §  1206  et  seq. 
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ties,  the  custom  in  like  cases,  or  the  other  circnmstances  sur- 
rounding the  transaction. 

§  1179.  .  It  must  be  kept  in  mind,  also,  that  the  pai  ties 

are,  in  general,  at  liberty  to  make  whatever  contract  pleases 
them  respecting  the  time  or  place  or  risks  of  delivery.  As  waR 
pointed  out  by  Lord  Blackburn  in  a  case  ^  already  referred  to,* 
if  the  language  of  the  parties  indicates  that  they  intend  that 
the  goods,  when  delivered  to  the  carrier,  shall  be  at  the  buyer's 
risk,  that  intention  is  effectual ;  if  it  shows  that  they  intend 
that  the  seller  shall  not  merely  deliver  the  goods  to  the  carrier, 
but  shall  also  undertake  that  they  shall  actually  be  delivered 
at  their  destination,  that  intention  also  is  effectual;  and  if  it 
shows,  still  further,  an  intention  that,  when  the  goods  are  de- 
livered to  the  carrier,  the  seller  shall  have  performed  his  under- 
taking, but  still  that  the  goods  are  not  to  be  paid  for  unless 
and  until  they  arrive  at  their  destination,  this  intention  will  be 
given  effect,  and,  though  the  title  has  passed  and  the  goods 
have  been  delivered,  the  price  will  not  be  payable  unless  they 
actually  arrive. 

§  1180.  .  And  even  though  an  order  for  goods  is  given 

under  circumstances  which  would  otherwise  indicate  that  de- 
livery to  a  carrier  would  be  a  performance,  it  may  still  be 
shown  to  have  been  the  real  contract  of  the  parties  that  the 
seller  should  deliver  the  goods  at  the  buyer's  place  of  business.* 
So,  though  the  contract  in  terms  stipulates  that  the  goods  are 
to  be  delivered  by  the  seller  at  a  certain  place,  it  may  appear 
to  be  the  true  construction  of  the  contract  that  this  meant 
simply  that  the  seller  should  pay  the  cost  of  transportation,  and 
that  therefore  a  delivery  to  the  carrier  and  the  payment  of  the 
freight  constituted  a  performance  of  the  contract.* 

1  Calcutta  Ca  t.  De  Mattos,  82  L.  J.       *  Such  was  the  case  of  Tregelles  y. 

Q.  R  823.  SeweU,  7  HurL  &  Nor.  574    So  also 

*  See  antey  §  742.  Neinieyer  Lumber  Ca  v.  Burlington, 

8  McLaughlin  v.  Marston,  78  Wis.    etc.  R.  Ca  (1898),  54  Neb.  321,  74  N. 

670,  47  N.  W,  R.  lOSa  W.  R.  670,  40  L.  R.  A-  584 
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In  every  case,  thefrefore,  the  question  is,  What  did  the  par- 
ties intend  and  agree? 

§  1181.  Undertaking  of  seller  to  ^^send/*  ^^shlp  "  or  «  for- 
ward '*  goods^  how  satisfied. —  It  is  obvious  that  the  agreement 
of  the  seller  or  the  direction  of  the  buyer  to  send,  the  goods  to 
the  latter  may  have  a  variety  of  meanings,  including  even  an 
actual  transportation  and  delivery  by  the  seller  to  the  buyer  at 
the  point  of  destination  as  a  condition  precedent  to  the  passing 
of  the  title.  In  the  ordinary  case,  however,  where  specifio 
goods  are  sold  at  one  place  which  the  buyer  desires  to  have 
delivered  at  another,  and  the  seller  expressly  or  impliedly 
agrees,  or  the  buyer  directs  him,  to  send  them  to  that  place, 
without  specifying  the  means  or  method,  this  agreement  or 
direction  is  satisfied  when  the  seller  has  delivered  the  goods  to 
a  common  carrier  consigned  to  the  buyer  at  the  place  specified.* 
The  same  construction  must  also  be  given  to  an  agreement  or 
a  direction  to  ship  or  forward  the  goods.*    A  fortiori  will  these 

1  See  ante,  §  1178;  Dawes  v.  Peek,  S    fus,  1  Okla.  228,  82  Pac.  R.  829;  West 


T.  R.  830;  Waite  v.  Baker,  2.  Ex.  1 
Fragano  v.  Long,  4  Bam.  &  Cr.  219 
Dunlop  V.  Lambert,  6  CL  &  Fin.  600 


V.  Humphrey,  21  Nev.  80,  25  Pac.  R. 
446;  Kessler  v.  Smith,  42  Minn.  494, 44 
N.  W.  R  794;  Osborne  v.  Van  Atten, 
Johnson  ▼.  Dodgson,  2  Mees.  &  Wels.  8  Wash.  Ter.  68, 18  Paa  R  242;  Hope 
653;  Norman  v.  Phillips,  14  id.  277;  Lumber  Ca  v.  Foster  Hardware  Ca, 
Meredith  v.  Meigh,  2  £1  &  Bl.  864;  58  Ark.  196, 18  S.  W.  R  731;  Rechten 
Cusaok  V.  Robinson,  1  Best  &  a  299;  v.  McGary,  117  Ind.  182, 19  N.  E.  R 
Hart  V.  Bush,  EL,  BL  &  EL  494;  Smith  781 ;  Falvey  v.  Richmond,  87  Ga.  99, 
V.  Hudson,  84  L.  J.  Q.  a  145;  Dut-  18  &  K  R  261;  Mann  v.  Glauber,  9^ 
ton  V.  Solomonson  (1803),  8  Bos.  &  Ga.  795,  22  a  K  R  405;  Bacharach  v. 
PuL  582;  £z  parte  Pearson  (1868),  L.  Chester  Frt  Line,  133  Pa.  St  414, 1» 
R  8  Ch.  App.  442:  Taylor  v.  Victoria  AtL  R  409;  Perlman  v.  Sartorious, 
CoK)perative  Store  Ckx  (1894),  26  Nova  162  Pa.  St  820,  42  Am.  St  R  834,  29 
Soa  223;  Stafford  v.  Walter,  67  IlL  AtL  R  852;  The  Mary  and  Susan 
83;  Pike  v.  Baker  (1870),  53  IlL  163;  (1816),  1  Wheat  (U.  &)  25;  Price  v. 
Wilcox  Silver  Plate  Ca  v.  Green,  72  Boston,  eta  R  Ckx  (1869),  101  Mass. 
N.  Y.  17;  Krulder  v.  Elison  (1871),  47  542;  McKee  v.  Bainter  (1897),  52  NeU 
N.  Y.  36;  Sarbecker  v.  State,  65  Wi&  604,  72  N.  W.  R  1044 
171,  26  N.  W.  R  541;  Kelsea  v.  Ram-  2  phoenix  Lock  Ca  v.  Hardware  Ca 
sey  Mfg.  Ca,  55  N.  J.  L.  320,  22  L.  R  (1891),  9  Houst  (DeL)  282, 32  AtL  R  79. 
A.  415, 26  AtL  R  907;  Colcord  v.  Dry- 
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conclusions  follow  if  the  buyer  directs  that  the  goods  be  sent 
or  shipped  by  a  particular  carrier.^ 

§  1182.  Selection  of  the  carrier. — In  these  cases  the 

carrier  is  to  be  deemed  the  bailee  or  agent  of  the  buyer,  and 
the  seller  in  selecting  the  carrier,  where  none  is  named,  acts 
also  as  the  buyer's  agent.^  In  making  the  selection  of  the  car- 
rier, in  the  latter  case,  the  seller  must  be  governed  by  the  cir- 
cumstances of  the  case.  If  there  be  bat  one  carrier,  delivery 
to  him  will  be  deemed  to  have  been  intended;  if  there  be  more 
than  one,  then  the  seller  will  have  performed  his  duty  if  he 
sends  the  goods  in  the  usual  and  customary  way.'  But  if  the 
carrier  be  designated  by  the  buyer,  a  delivery  to  another  than 
the  one  specified  will  not  be  a  performance  of  the  seller's  under- 
taking.* He  should  deliver  to  the  one  named,  or,  if  that  is  im- 
possible, notify  the  buyer  and  await  further  instructions. 

§  1183. Deliyery  to  the  carrier  must  be  made  with 

due  care. —  In  order  that  the  delivery  to  the  carrier  shall  be 
deemed  a  delivery  to  the  buyer  so  as  to  charge  him  with  the 
responsibility  of  the  goods  and  relieve  the  seller,  it  is  further 

1  state  V.  Peters  (1897X  91  Ma  81,  >  Robinson  v.  Pogue  (1888X  86  Ala. 
89  Atl.  R.  843;  Mann  v.  Glauber  (1895),  257, 5  S.  R  685;  Comstock  v.  Affoelter 
96  Ga.  795,  22  a  R  R.  405;  Hobart  v.  (1872),  50  Ma  411;  Putnam  v.  Tillotr 
Littlefield,  18  R.L  341;  Pennsylvania  son  (1847),  18  Met  (Mass.)  517;  Mer- 
Oa  V.  Holderman,  69  Ind.  18;  Ma-  chant  v.  Chapman  (1862),  4  Allen 
gruder  v.  Gage,  88  Bid  844,  8  Am.  R  (Mass.),  862. 

177;  Whiting  V.  Farrand,  1  Conn.  60;  *  Where  the  undertaking  to  ship 

Janney  v.  Sleeper,  80  Minn.  478,  16  by  a  particular  route  or  carrier  is 

N.  W.  R  865.  plain  and  unambiguous,  it  must  be 

2  "  If  the  carrier  is  not  specified,  the  complied  with,  and  evidence  of  an 
vendor,  acting  in  this  respect  under  invariable  custom  to  transship,  or 
the  Older  of  the  purchaser  to  forward  that  there  was  no  direct  route  or  car- 
the  goods,  is  his  agent  in  the  selec-  rier  from  the  place  of  shipment  to 
tion  of  the  carrier,  and  in  either  case  the  place  of  delivery,  is  inadmissible, 
(whether  the  buyer  names  the  car-  lasigi  v.  Rosenstein,  65  Hun  (N.  Y.), 
rier  or  not]  the  carrier  is,  in  con-  59L  So  also  Hills  v.  Lynch  (1864),  8 
templation  of  law,  chosen  by  the  Robt.  (N.  Y.)  42:  Wheelhousev.  Parr 
purchaser.  **  Kelsea  v.  Ramsey  Mfg.  (1886),  141  Mass.  598,  6  N.  £.  R  787. 
Ca,  55  N.  J.  L.  820,  26  AtL  R  907,  22 

L.  R  A.  41& 
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necessary  that  the  delivery  to  the  carrier  by  the  seller  shall'  be 
made  in  proper  form  and  with  due  care  and  diligence.  It 
mnst  be  such  a  delivery  as  will  charge  the  carrier,  and  give  to 
the  buyer  the  right  to  claim  indemnity  against  the  carrier  in 
case  the  goods  are  lost.^ 

If  the  buyer  directs,  or  the  coarse  of  dealing  between  the 
parties  requires,  that  the  goods  when  shipped  shall  be  insured, 
the  seller  must  also  see  that  the  insurance  is  effected.' 

1  Ward  V.  Taylor  (1870),  56  IlL  494;  watching  for  an  opportunity  to  pur- 
Davis  T.  Koenig  (1895),  165  Pa.  St  loin  them ;  the  defendant  therefore 
847.  Where  the  seller  of  a  safe,  Who  is  not  furnished  with  a  remedy  over 
had  agreed  to  put  it  safely  on  board  against  the  wharfinger,  and  is  not  him- 
the  cars,  left  it  in  such  condition  self  liable  as  purchaser  of  the  good&" 
that  it  was  injured  by  abrasion  of  And  in  Clarke  v.  Hutchings,  - 14 
bolts  in  the  side  of  the  car,  the  seller  East,  475,  where  the  carrier  had  a 
was  held  liable  for  the  injury.  Die-  well-known  regulation  not  to'be  an- 
bold  Safe  Ca  v.  Holt  (1896),  4  OkL  swerable  for  goods  above  a  certain 
479, 46  Paa  B.  512^  Where  the  goods,  value  unless  entered  and  paid  for.as 
which  were  chairs,  were  taken  to  the  such,  and  the  seller  delivered  goods 
wharf  and  left  there  without  getting  of  greater  value  without  so  entering 
a  receipt  or  calling  any  one's  atten-  them,  the  same  judge  said:  **The 
tion  to  them.  Lord  Ellenborough,  in  plaintiff  cannot  be  said  to  have  de- 
Buckman  v.  Levi,  8  Gamp.  414,  said:  posited  the  goods  in  the  usual  and 
"  A  delivery  of  goods  to  a  carrier  or  oi;dinary  way,  for  the  purpose  of  for- 
wharfinger  with  due  care  and  dili-  warding  them  to  the  defendant,  un- 
gence  is  sufficient  to  charge  the  pur-  less  he  took  the  usual  and  ordinary 
chaser;  but  he  has  a  right  to  require  precaution,  which  the  notoriety  of 
that  in  making  this  delivery  due  the  carriers'  general  undertaking  re- 
care  and  diligence  shall  be  exercised  quired,  with  respect  to  goods  of  this 
by  the  seller.  Before  the  defendant  value,  to  insure  them  a  safe  convey- 
can  be  charged  in  the  present  in-  ance;  that  is,  by  making  a  special 
stance,  he  must  be  put  into  a  situa-  entry  of  them.  He  had  an  implied  au- 
tion  to  resort  to  the  wharfinger  for  thority  and  it  was  his  duty  to  do 
his  indemnity.  But  no  receipt  was  whatever  was  necessary  to  secure 
taken  for  the  chairs;  they  were  not  the  responsibility  of  the  carriers  for 
booked;  and  no  person  belonging  to  the  safe  delivery  of  the  goods,  and 
the  wharf  is  fixed  with  a  privity  of  to  put  them  in  such  a  course  of  con- 
ttreir  being  left  there.  The  plaintiff  veyance  as  that  in  case  of  a  loss  the 
ivas  bound  to  procure  them  to  be  defendant  might  have  his  indemnity 
booked,  or  to  deliver  them  to  the  against  the  carrier."  Cothay  v.  Tute, 
"Wharfinger  himself,  or  some  person  8  Camp.  129,  is  distinguishable, 
who  can  be  proved  to  be  his  agent  ^Ante,  %  749;  New  York  Tartar  Ca 
for  the  purpose  of  receiving  theuL  v.  French,  154  Pa.  St  278,  26  AtL  R. 
The  x)erson  upon  the  wharf  when  425.  See  also  Bartlett  v,  Jewett,  98 
the  chairs  were  left  might  be  a  thief,  Ind.  206. 
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§  11S4.  Undertaking  of  seller  to  deliver  the  goods^  how 
satisfied. —  Where,  however,  the  seller  expressly  or  impliedly 
undertakes  to  deliver  the  goods  at  the  place  where  the  buyer 
desires  to  have  them,  then,  obviously,  the  delivery  to  the  car- 
rier is  but  one  step  in  the  performance  of  the  seller's  under- 
taking. The  carrier,  in  this  case,  is  the  seller's  agent,  and  the 
seller's  duty  is  not  performed  until  the  goods  have  been  trans- 
ported to,  and  delivered  at,  their  stipulated  destination.  Until 
that  time  the  goods  are  at  the  seller's  risk.^ 

6.  What  Constitutes  Delivery. 

§  1185.  In  general. —  Having  considered  the  questions  of 
the  selbr's  duty  to  deliver,  the  time  and  place  of  the  delivery, 
the  thing  to  be  delivered,  and  to  whom,  it  remains  next  to  con- 
sider what  acts  will  constitute  such  a  delivery  as  will  satisfy 
th^  seller's  duty. 

Because  of  the  varying  uses  of  the  term,  it  must  be  recalled  to 
mind  that  the  question  is  not  what  acts  are  necessary  or  suffi- 
cient to  pass  the  title,  or  what  constitutes  such  an  actual  de- 
livery as  will  uphold  the  sale  against  the  seller's  creditors,  but, 
more  narrowly  and  simply,  what  constitutes  a  delivery  as  be- 
tween the  parties  —  what  acts,  for  example,  will  entitle  the 
seller  to  sue  the  buyer  for  goods  sold  and  delivered.  It  will 
be  obvious  that  these  questions  are  entirely  disparate,  and  that 
what  would  satisfy  the  requirement  of  the  law  in  one  case 
might  utterly  fail  to  do  so  in  the  other. 

§  11S6.  Delivery  complete  when  goods  properly  placed  at 
buyer's  disposal. —  It  is  entirely  competent  for  the  parties  to 
agree  as  to  what  shall  constitute  a  delivery  as  between  them- 
selves, and  their  agreement  in  this  respect  will  usually  be  given 
effect.^    And  though  there  is  no  express  agreement,  an  implied 

1  McLaughlin  ▼.  Marston,  78  V7is.    687;  Sneathen  v.  Gnibbs,  88  Pa.  St 
670,47   N.  W.  R.    1058;    Braddock    147;  Suit  v.  WoodhaU,  113  Mass.891; 
Glass  Ca  v.  Irwin,  153  Pa.  St  440,  25    Devine  v.  Edwards,  101  III  138;  Hig- 
AtL  R.  490;  McNeal  v.  Braun,  53  N.    gins  v.  Murray,  73  N.  Y.  258. 
J.  L.  617,  26  Am.  St  R.  441, 23  Atl.  R        2  See  Stephens  v.  Giflford,  187  Pa. 
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agreement  may  arise  in  a  particular  case"  from  their  previous 
course  of  dealing  in  similar  cases,  or  from  the  circumstances  of 
the  case.  In  the  absence  of  such  an  express  or  implied  agree- 
ment, however,  it  may  be  said  to  be  the  general  rule  that,  as 
between  the  parties  themselves,  the  goods  are  delivered  when- 
ever, at  the  time  and  place  which  thp  law  fixes  or  the  parties 
have  agreed  upon,  the  seller  has  done  everything  which  is  nec- 
essary to  be  done  in  order  to  put  the  goods  completely  and  un- 
conditionally at  the  disposal  of  the  buyer.^ 

§  1187.  What  acts  necessary  in  ordinary  cases. — What 
acts  are  necessary  in  the  ordinary  case  may  be  made  more 
clear  by  recalling  certain  considerations  already  referred  to. 
Thus,  as  has  been  already  stated,  in  the  absence  of  an  express 
or  implied  agreement  to  the  contrary,  the  place  of  delivery  of  • 
the  goods  is  the  place  at  which  they  were  at  the  time  of  the 
sale.  So,  in  the  absence  of  such  an  express  or  implied  agree- 
ment to  the  contrary,  the  seller  is  not  bound  to  send  or  carry 
the  goods  to  the  buyer,  but  he  does  all  that  ho  is  bound  to  do 
by  putting  the  goods  at  the  buyer's  disposal,  so  that  he  may 
take  them  without  lawful  obstruction.  In  the  ordinary  case, 
therefore,  of  the  sale  of  definite  and  ascertained  goods,  situ- 
ated in  a  known  place  —  there  being  no  agreement  on  the  part 
of  the  seller  to  send  or  carry  the  goods  to  the  buyer,  either  ex- 
pressly entered  into  or  fairly  to  be  implied  from  the  situation 
of  the  goods,  the  previous  course  of  dealing  of  the  parties,  or 
the  custom  in  like  cases, —  the  delivery  is  complete  as  soon  as, 
but  not  sooner  than,  the  goods  are  unreservedly  and  uncondi- 
tionally placed  at  the  buyer's  disposal.^ 

St  219,  21  Am.  St  R  868,  20  AtL  R.  from  the  express  offica  As  to  whether 

542;  Calcutta  v.  De  Mattos,  82  L.  J.  there  was  a  delivery  the  court  said: 

Q.  B.  322;  Colorado  Springs  Ca  v.  ''It  is  a  general  principle  affecting 

Godding  (1894),  20  Cola  249,  88  Pac.  this  subject  that  whenever  personal 

R  58.  property  is  sold  deliverable  to  a  par- 

1  See  following  section.    In  V7hite  ticular  person  or  at  a  particular  place 

V.  Harvey  (189?),  85  Ma  212,  27  AtL  for  the  buyer,  a  delivery  to  such  per- 

R  106,  a  manikin  was  sent,  in  re-  son  or  at  such  place  is  a  completed 

spouse  to  defendant's  order,. to  him  delivery  to  the  vendea" 
by  express,  but  he  did  not  take  it       ^Wood  v.  Tassell(1844),6Q.E  234,51 
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§  1188. .  Having  done  this,  the  seller  is  in  a  situation 

to  claim  a  performance  of  his  contract  by  delivery,  or  to  de- 
fend an  action  for  non-delivery,  though  less  than  this,  namely, 

readiness  to  so  deliver,  may  be  sufficient,  either  as  a  ground  of 

En^.  Com.  L.  284;  Mitchell  v.  Le  Clair .  Where  a  manufacturer  of  an  artl- 
(1895),  165  Mass.  80d,  48  N.  R  R.  117  cle,  for  which  no  special  place  of  de- 
(citing  many  cases);  Middlesex  Ca  v.  livery  is  appointed,  has  finished  the 
Osgood,  4  Gray  (Mas&V  447:  Phelps  v.  article  and  given  the  person  notice 
Hubbard  (1879),  51  Vt  489;  Masters  and  opportunity  to  remove  it,  he  has 
V.  Teller  (1898),  7  Okla.  668, 56  Pac.  R.  done  all  that  is  necessary  to  enable 
1067.  him  to  recover  the  price.  Gk>ddard 
In  Gray  v.  Walton.  107  N.  Y.  254.  v.  Binney,  115  Masa  450, 15  Am.  R. 
14  N.  R  R.  191,  where  there  was  a  11  2l  Where  the  contract  of  the  manu- 
sale  of  goods  on  the  premises  of  the  facturer  is  simply  to  make  the  goods 
owner,  the  court  said  that  the  seller  at  an  agreed  price,  he  has  fully  exe- 
was  "  under  obligation  to  deliver  the  cuted  the  agreement  on  his  part 
goods  on  the  premises,  or,  at  least,  to  when  the  goods  are  produced  at  his 
put  them  within  the  power  or  under  factory  ready  to  be  delivered  on  de- 
the  dominion  of  '*  the  buyer.  In  mand.  Kelsea  v.  Ramsey  Mfg.  Ca» 
Smith  V.  Chance,  d  R  &  Aid.  768,  65  N.  J.  L.  820,  26  Atl.  R.  907,  22  L. 
Holroyd,  J.,  said:  *'A  party  cannot  R.  A.  416.  To  same  effect:  Middle- 
maintain  an  action  for  the  price  of  sex  Ca  v.  Osgood,  4  Gray  (Mass.).  447; 
goods  sold  and  delivered  until  he  has  Lucas  t.  Nichols,  5  id.  809;  Higgins 
either  delivered  them  or  done  some-  v.  Murray,  78  N.  Y.  252. 
thing  equivalent  to  delivery;  as,  for  In  Bement  v.  Smith  (1836X15  Wend, 
instance,  if  he  has  put  it  in  the  ven-  493,  the  plaintiff  agreed  to  make  and 
dee*s  power  to  take  away  the  goods  deliver  a  sulky  at  a  particular  time 
himself."  In  Steel  Works  v.  Dewey,  and  place,  and  the  defendant  agreed 
87  Ohio  St  242,  there  was  a  written  to  pay  for  it,  on  delivery,  in  a  par- 
contract  to  deliver  the  goods  at  a  cer-  ticular  manner.  The  plaintiff  made, 
tain  place,  the  premises  of  a  third  and,  so  far  as  was  in  his  power,  de- 
person.  The  seller  did  all  he  could  livered  the  sulky,  offering  it  to  the 
to  enable  the  buyer  to  get  the  goods,  defendant  according  to  the  terms  of 
but  the  latter  did  not  succeed.  It  the  contract,  but  the  defendant  re- 
was  held  that  it  was  competent  to  fused  to  receive  it  Held,  that  these 
show  by  parol  evidence  that  the  con-  facts  would  sustain  a  declaration 
tract  to  deliver  was  made  in  view  of  alleging  performance  on  the  part  of 
certain  regulations  of  the  third  per-  the  plaintiff  by  the  delivery  of  the 
son  well  known  to  both  seller  and  sulky. 

buyer,  and  that  the  failure  of  the  Where  the  manufacturers  of  ma- 
buyer  to  get  the  goods  was  owing  to  chinery  were  to  deliver  it  at  the 
his  inability  to  comply  with  those  railroad  upon  cars  to  be  furnished 
regulations  and  not  to  any  default  on  by  the  buyer,  it  was  held  that  they 
the  part  of  the  seller,  and  therefore  were  not  obliged  to  take  it  from  the 
that  the  seller  had  fully  performed,  factory  to   the  railroad,  since   the 
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action  or  defense,  where  the  contract  is  executory  and  delivery 
and  payment  are  to  be  concurrent  acts.^ 

§  1189.  Seller  in  readiness  thoug^h  buyer  in  defanlt.— So 

where,  by  the  terms  of  the  contract^  the  seller  is  to  deliver  the 
goods  at  a  particular  place,  at  which  the  buyer  is  to  receive 

buyers,  after  notice,  had  neglected  But  the  defendant  was  not  at  home, 
to  provide  cars.  Smith  v.  Wheeler,  tod  his  wife  refused  to  receive  them 
7  Oreg.  49,  83  Am.  R.  698.  But  in  or  permit  them  to  be  laid  on  the 
Ck>uncil  Bluffs  Iron  Works  v.  Cuppey,  premise&  Accordingly  the  plaintiff 
41  Iowa,  104,  where  the  manufacturer  laid  them  on  the  sidewalk  in  front  of 
of  railroad  ties  was  to  deliver  them  the  defendant's  house,  and  when  the 
at  the  station  on  board  cars  to  be  defendant  returned  home  the  f ollow- 
f urnished  by  the  buyer,  it  was  held  ing  day  he  had  them  removed  to  his 
that  it  was  not  sufficient  that  the  cellar.  The  court  held  that  the  plaint- 
seller  had  the  ties  at  his  mill,  a  mile  iff  had  done  everything  he  could,  and 
and  a  half  from  the  station,  but  that  all  the  law  bound  him  to  do,  to  ef- 
he  should  have  taken  them  to  the  feet  the  delivery,  and  the  defendant 
station  and  piled  them  near  the  could  not  object  that  ttie  delivery 
track  if  there  were  no  cars  in  readi-  had  not  been  legally  made. 
ness  for  them.  In  this  case,  how-  In  Pratt  v.  Maynard  (1874),  116 
ever,  no  notice  to  furnish  cars,  or  Mass.  388,  it  appeared  that  the  vendee 
that  the  seller  was  ready  to  deliver,  bought  a  boiler  and  paid  for  it,  and 
was  given,  nor  other  offer  of  delivery  .  the  vendor,  by  direction  of  the  vendee, 
mada  The  seller  relied  simply  upon  placed  the  boiler  on  a  lot  in  the  rear 
the  fact  that  it  did  not  appear  in  of  the  former's  shop.  This  was  held 
the  case  that  the  cars  were  ready,  a  sufficient  performance. 
The  two  cases  are  clearly  distinguish-  In  Hillestad  v.  Hostetter,  46  Minn, 
able.  893,  49  N.  W.  R.  192,  where  lumber 

Many  other  cases  respecting  de-  was  to  be  furnished  by  defendants 

livery  of  chattels  to  be  manufactured  to  plaintiffs  in  payment  for  goods, 

appear  in §§  754-763,  anfe.  the  court  said:  **The  time  for  the 

^See  Rawson  v.  Johnson,  1  East,  deliveryof  the  lumber  and  the  prices 

203;  Waterhouse  v.  Skinner,  3  Bos.  are  not  specified  in  the  agreement 

&  P.  447;  Startup  v.  Macdonald,  6  testified  to  by  defendants.    It  was 

Man.  &  Or.  598;  Jackson  v.  AUaway,  sufficient  that  they  were  ready  and 

6  id.  943.  willing  to  furnish  it  when  called  for. 

In  Barton  v.  McKelway  (1849),  33  They  had  a  lumber  yard  amply 
N.  J.  L.  165,  a  contract  was  made  for  stocked,  and  it  was  the  plaintiffs' 
the  sale  and  delivery  of  a  large  niun-  duty  to  apply  for  and  select  the 
ber  of  nursery  treea  When  the  time  lumber  in  payment  of  the  amount  of 
came  for  delivery  the  plaintiff  meas-  their  claim;  and  they  would  be  en- 
ured, counted,  tied  up  in  bundles  and  titled  to  it  at  the  current  market 
carried  the  trees  to  the  house  of  the  rates." 
defendant^  according  to  contract. 
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them  or  provide  vehicles  for  their  further  transportation,  or 
inspect,  weigh  or  measure  them,  the  seller  will  perform  on  his 
part  if  he  is  ready  to  deliver  the  goods  at  the  time  and  place 
specified,  though  an  actual  delivery  may  be  defeated  by  the 
default  of  the  buyer  to  perform  on  his  own  part.^ 

1  In  Sedgwick  v.  Cottiagham  (1880),  In  Lincoln  v.  Gallagher  (1887),  79 
64  Iowa,  512,  the  plaintiff  contracted  Ma  189,.  8  AtL  R.  888,  a  contract  of 
to  sell  to  the  defendant  a  carload  of  sale  was  made  of  a  vessel,  to  be  de- 
wheat  to  be  shipped  to  a  point  nanied,  livered  to  the  buyer  in  Portland.  The 
where  it  was  to  be  taken  from  the  court  said:  ''Had  the  defendant  pro- 
car  by  the  defendant,  and  paid  for  vided  a, suitable  place  at  some  dock 
upon  being  weighed  by  him.  The  or  wharf,  which  could  have  been 
plaintiff  shipped  the  car  of  wheat,  reached  by  the  use  of  reasonable  ex- 
which  reached  the  designated  sta-  ertion,  the  delivery  should  have  been 
tion,  and  was  placed  upon  a  side  madethera  The  purchaser,  after  no- 
track,  where  it  was  accidentally  de-  tice,  failing  to  provide  a  plaoe,  we 
stroyed.  Held,  that  the  plaintiff  hav-  think  the  seller  would  be  justified  in 
ing  completed  the  performance  of  tendering  a  delivery  at  safe  anchor- 
his  part  of  the  contract,  the  delivery  age  in  the  harbor." 
was  complete,  and  the  plaintiff  was  In  Hunt  v.  Thurman  (1843),  15  Vt 
entitled  to  recover  the  purchase-  836,  a  contract  was  made  for  the  sale 
money.  See  also  Bloyd  v.  Pollocks  of  from  three  hundred  to  one  thou- 
(1885),  27  W.  Va.  75.  sand  cords  of  wood  to  be  delivered  on 

In  Sanborn  v.  Benedict  (1875),  78  a  certain  dock  before  a  stipulated 

III  809,  a  contract  was  made  for  the  day.    It  appeared,  however,  that  the 

sale  of  two  thousand  bushels  of  corn,  dock  was  not  available  for  the  pur- 

to  be  delivered  at  a  certain  place  posa  and  the  wood,  when  delivered, 

within  ten  days  after  defendant's  re-  was  piled  on  the  shore  of  the  lake 

quest    Action  was  brought  in  as-  near  the  dock,  one  of  the  joint  pur- 

mimpsit,  and  it  was  shown  that  the  chasers  examining  it  and  finding  no 

plaintiff,  at  all  times  after  making  fault  with  the  wood  or  the  place 

the   contract,  had  control  of  that  where  it  was  being  piled.    The  wood 

quantity  of  com,  was  ready  to  de-  was  to  be  measured  by  the  purchas- 

li ver  it,  and  had  offered  to  do  sa  The  ers  when  delivered,  but  through  their 

court  held  that  he  might  recover,  negligence  it  was  not  measured  and 

saying  that  it  was  not  an  easy  mat-  a  large  quantity  was  carried  away 

ter  for  one  to  carry  with  him  two  by  a  rise  in  the  lake.  The  court  held 

thousand  bushels  of  corn  to  tender  that  the  vendor  had  don^  all  that  he 

to  his  purchaser,  and  it  is  sufficient  could  do,  and  all  he  was  bound  to  do, 

if  he  is  ready  and  willing,  and  offers  to  fulfill  his  contract 

to  deliver  it                    «  In  Weld  v.  Came  (1867),  98  Mas& 

Where  the  seller  was  to  put  posts  152,  the  plaintiffs  bought  a  billiard 

sold  upon  the  buyer's  boats,  but  the  table  from  the  defendants,  paid  for 

buyer  furnished  none,  it  was  h3ld  it,  and  told  the  defendants,  who  were 

that  a  delivery  on  the  beach  was  suf-  to  transport  it  to  the  wharf,  that  they 

ficient  Bolton  v.  Riddle^  85  Mich,  la  would  give  notice  when  a  ship  was 
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§1190. Harking  and  setting  aside. —  Like  results  will 

ensue  where  the  goods  are  fully  agreed  upon,  and  are  marked 
or  set  aside  as  the  buyer's,  ready  for  him  to 'take  them  when 

he  will,  though  in  fact  he  may  never  take  them  away.   As  has 

TBBkdj  to  take  it  The  defendants  no  delivery  as  to  these,  since  it  was 
boxed  it  up  and  held  it  in  their  store  shown  to  be  the  custom  in  St.  Louis 
room  ready  for  shipment,  but  before  for  a  vendor  to  surrender  the  dray 
notice  was  received  it  was  destroyed  tickets  to  his  vendee  in  order  that  the 
by  an  accidental  fire.  Held,  that  de-  latter  might  obtain  bills  of  lading, 
fendants' agreement  to  take  the  table  The  court  held  the  custom  imma- 
to  the  wharf  was  a  circumstance  to  terlal,  and  that  the  plaintiffs  had 
be  considered  by  the  jury  as  tending  fully  complied  with  the  terms  of  the 
to  show  that  the  property  was  not  contract,  the  power  to  control  the 
delivered,  but  it  was  not  conclusive,  disposition  of  the  property  having 
and  other  circumstances  would  au-  passed  to  the  vendee& 
thorize  a  jury  to  find  that  the  sale  In  Odell  v.  Railroad  Ca  (187t>,  109 
was  completed  by  the  arrangement  Mass.  50,  the  plaintiff  made  a  con- 
that  plaintiffs  should  store  it  tiU  a  tract  with  one  Swasey,  at  Exeter,  for 
ship  was  ready.  the  purchase  from  Swasey  of  a  lot  of 

In  Washburn  Iron  Co.  v.  Russell  hay  to  be  delivered  to  the  plaintiff 
(1881),  130  Mass.  543,  a  number  of  tons  at  the  depot  of  the  defendant  in 
of  iron  rails  were  purchased  and  car-  Exeter.  The  hay  was  to  be  weighed 
ried  by  the  vendor  to  the  place  desig-  in  Boston  after  its  arrival  there, 
nated  in  the  contract.  The  vendee  Swasey  delivered  the  hay  as  directed, 
went  to  the  place  where  the  iron  was  and  told  defendant's  agent  to  mark 
left,  took  the  numbers  of  the  cars  it  with  plaintiff's  name  and  trans- 
in  which  it  was  loaded,  and,  not  port  it  to  him  in  Boston.  Held,  that 
being  able  to  move  the  iron  with  his  delivery  to  the  defendant's  agent 
own  hand,  went  to  get  an  engine  to  vested  the  title  in  the  plaintiff. 
draw  the  cars  into  his  yard.  He  ob-  On  the  other  hand,  in  Woodbury 
tained  the  engine,  but  before  it  had  v.  Long  (1829),  8  Pick.  548,  the  plaint- 
moved  the  cars  the  iron  was  at-  iff  contracted  to  make  some  pews  for  ' 
tached.  Held,  that  there  was  evi  one  Johnson,  who  was  building  a 
denoe  to  prove  a  delivery  before  the  church.  The  pews  were  made  and 
attachment.  were  transported  by  the  plaintiff  to 

In  Hening  v.  Powell  (1868),  38  Mo.  the  place  where  the  church  was 
468,  the  plaintiffs  sold  a  large  num-  being  built.  Johnson  having  drawn 
ber  of  barrels  of  fiour  to  defendants,  an  order  on  the  church  committee 
to  be  put  aboard  such  boats  as  de-  which  was  to  be  paid  upon  delivery 
fendants  should  designate.  Two  of  the  pews.  But  the  committee  re- 
boats  were  thus  named  and  the  flour  fused  to  accept  the  order  and  re- 
was  put  on  board,  but  the  plaintiffs  jected  the  pews.  The  plaintiff  there- 
retained  the  dray  tickets  on  three  upon  left  the  pews  in  the  church, 
hundred  and  fifteen  barrels,  and  the  and  they  were  piled  up  by  them- 
defendants  claimed  that  there  was  selves   by  Johnson's   workmen,  he 
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been  already  seen,  title  may  pass,  as  between  the  parties,  with- 
out delivery,  and^  if  a  delivery  is  necessary,  any  unconditional 
placing  of  the  goods  at  the  buyer's  disposal  will  suffice  where 
the  parties  have  not  stipulated  otherwise.^ 

himself  being   away  at  the   time,  take  it,  and  pay  for  it,"  and  it  was 

Held,  that  there  was  no  delivery,  marked  as  sold  to  him  in  his  pres- 

So  in  Council  Bluffs  Iron  Works  v.  ence,  and  set  aside  in  the  plaintiff's 

Cuppey  (1875),  41  Iowa,  104,  where  a  shop  and  reserved  for  his  nse,  and 

large  number  of  ties  were  to  be  de-  thus  remained  until  the  commence- 

livered  on  board  cars  of  the  Rock  ment  of  this  suit    It  was  held  that 

Island  Railway  at  a  certain  station,  the  action  could  be  maintained, 

evidence  that  the  vendor's  mill  was  In  Griswold  v.  Scott  (1894),  66  Vt. 

located  only  a  few  rods  from  the  550, 29  Atl  R  1018,  the  plaintiffs  were 

railroad,  and  a  mile  and  a  half  from  wholesale  and  the  defendants  retail 

the  said  station;  t^at  he  sawed  out  dealers  in  flour,  and  the  defendants 

the  ties  and  piled  them  up  ready  for  were  accustomed  to  purchase  of  the 

.  delivery,  some  at  his  mill,  some  at  plaintiffs  by  the  carload.    The  flour 

his  house,  and  some  at  the  station  was  charged  in  open  account  to  the 

designated  for  delivery,  and  that  he  defendants  at  the  date  of  the  pur- 

could  have  put  them  on  the  cars  at  chase,  whether  it  had  arrived  or  not, 

any  time  if  the  vendee  had  provided  and  when  it  did  arrive  the  plaintiffs 

the  cars  in  accordance  with  the  con-  stenciled  the  name  of  the  defend- 

tract,  would  not  prove  delivery  or  ants'  firm  upon  each  barrel  and  piled 

excuse  non-delivery.  them  together  in  a  particular  part 

In  Sibley  v.  Tie  (1878),  88  UL  287,  an  of  the  store,  from  which  the  flour 

agreement  was  made  between  vendor  was  taken  by  the  defendants  as  they 

and  vendee  that  the  former  should  had  occasion  to  use  it    The  court 

haul  a  lot  of  com  and  put  it  in  the  lat-  said  that  both  parties  seemed  to  treat 

ter's  cribs,  but  that  the  vendee  should  this  marking  and  setting  apart  as  a 

have  no  claim  upon  it  until  paid  for.  delivery  to  the  defendants,  and  they 

■  On   the   faith  of  this  reservation,  held  that  there  had  been  a  delivery 

which  was  in  writing,  the  vendor  by  the  plaintiffs  and  an  acceptance 

began   putting   the   com  into  the  by  the  defendants  according  to  the 

vendee's  cribs,  but  before  it  was  all  usual  course  of  dealing  between  the 

in  the  vendee  sold  it  and  attempted  parties. 

to  deliver  possession.    Hdd,  that  no  In  Brewer  v.  Salisbury  (1850X  0 

title  passed  by  the  last  sale  for  want  Barb.  511,   the  plaintiff  bargained 

of  delivery  by  the  first  vendor.  with  W.,  a  tanner,  for  the  purchase 

1  Thus  in  Merrill  v.  Parker  (1844),  of  fifteen  sides  of  harness  leather, 
24  Me.  89,  the  action  was  for  goods  which  were  then  in  W.'s  shop,  in  an 
sold  and  delivered.  It  appeared  that  unfinished  state,  at  a  certain  price 
a  price  was  offered  by  the  defendant  per  pound  when  finished.  The  plaint- 
for  the  article,  and  accepted  by  the  iff  paid  W.  ^  as  the  probable  value 
plaintiff,  and  the  defendant  then  said  of  the  leather;  and  if  it  should  ex- 
he  '*  would  come  in  a  short  time  and  ceed  that  amount  the  plaintiff  was 
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CH.  in.]  DBUVEBY  OF  GOODS.  [§  1191. 

§  1191  • Where  goods  are  on  seller's  land — License. 

Pursuiag  the  general  rule  of  the  last  section  a  little  more  fully 
into  details,  if  the  goods,  at  the  time  of  the  sale,  are  on  the 
seller's  premises  or  under  his  control  and  the  buyer  is  to  come 
to  get  them,  it  is  clearly  the  seller's  duty  to  do  or  permit  what 
is  reasonably  requisite  to  make  the  goods  available. 

"  A  sale  of  chattels,"  said  the  court  in  Massachusetts,^  "  which 
are  at  the  time  upon  the  land  of  the  seller,  will  authorize  an  entry 
npon  the  land  to  remove  them,  if,  by  the  express  or  implied 
terms  of  the  sale,  that  is  the  place  where  the  purchaser  is  to 
take  them.  A  license  is  implied  because  it  is  necessary  in 
order  to  carry  the  sale  into  complete  effect;  and  is  therefore 
presumed  to  have  been  in  contemplation  of  the  parties.  It 
forms  a  part  of  the  contract  of  sale.  The  seller  cannot  deprive 
the  purchaser  of  his  property,  or  drive  him  to  an  action  for  its 
recovery,  by  withdrawing  his  implied  permission  to  come  and 
take  it.  This  proposition  does  not  apply,  of  course,  to  a  case 
where  a  severance  from  the  realty  is  necessary  to  convert  the 
subject  of  the  sale  into  personalty,  and  the  revocation  is  made 
before  severance."  Upon  the  last  qualification  of  this  state- 
ment, however,  the  authorities  are  not  agreed,  some  cases  hold- 
ing that  even  before  severance  the  license  cannot  be  with- 
drawn.* 

to  pay  the  excesa    W.  notified  the  iln   McLeod  ▼.  Jones  (1870),  105 

plaintiff  when  the  leather  was  fin-  Mas&  403,  7  Am.  R.  539  [citing  Wood 

ished  and  desired  him  to  call  and  se-  y.  Manley,  11  Ad.  8c  El.  34;  Nettleton 

loot  the  sides  he  had  purchased.  The  v.  Sikes,  8  Mete.  (Mass.)  84;  Giles  v. 

next  day  the  plaintiff  went  to  V7.'s  Simonds,  15  Gray  (Mass.),  441, 77  Am. 

shop  and  took  away  five  sides.    The  Dec.  873;  Drake  ▼.  Wells,  11  Allen 

plaintiff  and  W.'s  servant,  by  W.*s  (Mass.),  141;  McNeal  v.  Emerson,  15 

direction,  selected  nine  sides  and  put  Gray  (Mass.),  884].    To  same  effect: 

them  by  themselves  in  the  middle  Miller  v.  State  (1872),  39  Ind.  267; 

of  the  shop,  and  some  others  which  Gray  v.  Walton  (1887),  107  N.  T.  254, 

were  hung  up.    The  sides  remained  14  N.  E.  R.  191;  Tale  v.  Seely  (18^), 

to  be  cleaned,  which  was  about  three  15  V t  221 ;  Smith  v.  Hale  (1893),  158 

hours'  work,  and  then  W.'s  servant  Mass.  178,  83  N.  E.  R.  498,  85  Am.  St 

was  to  send  them  to  the  plaintiff.  R.  485. 

Heldy  )hat  the  delivery  was  com-  ^See  ante,  §  336  et  acq.;  Miller  v. 

pleta  State,  auprcu 
66                                    1089 


§§  1192,  1193.]  LAW  OF   SALE.  [bOOK   IV. 

§  1192. Where  goods  in  custody  of  a  third  person. — 

So  if  the  gdods  at  the  time  of  the  sale  are  in  the  custody  of  a 
third  person,  and  there  are  any  impediments  or  obstacles  in 
the  way  for  which  the  seller  is  responsible  and  which  will 
prevent  the  buyer  from  obtaining  the  goods  freely  and  uncon- 
ditionally, the  seller  has  not  performed  his  duty  of  delivery 
until  he  has  removed  those  obstacles.  Thus,  if  license  to  enter 
upon  the  premises  of  such  third  person  is  necessary,  the  seller 
must  procure  such  license;^  if  conditions  precedent  to  the  re- 
moval of  the  goods  remain  unperformed,  the  seller  must  per- 
form them  before  he  can  be  said  to  have  delivered  the  goods.* 

§  1193* Where  goods  in  possession  of  a  bailee  —  At- 
tornment.—  Again,  if  the  goods  are  in  the  possession  of  the 
third  person  as  bailee  for  the  seller,  the  delivery  is  usually 
considered  incomplete  until  such  third  person  assents  to  attorn 
to  the  buyer  and  become  his  bailee  instead  of  that  of  the  seller.' 

Such  assent  may,  indeed,  be  given  in  advance  to  attorn  to 
any  person  who  may  become  the  buyer,  and  if  so  given  before 
the  sale  cannot  be  revoked  after  it.*  It  may  also  be  presumed 
where,  after  notice  of  the  sale,  the  bailee  continues  without  ob- 
jection to  hold  the  goods,^  and  in  some  cases  mere  notice  to 
the  bailee  has  been  thought  sufficient.' 

1  See  Salter  v.  Woollams,  2  Man.  Sc  (Mass.)  1,  both  parties  had  notified 
Gr.  650.  the  bailee  of  the  sale  and  he  contin- 

2  Smith  T.  Chance,  2  Barn.  &  Aid.  ued  to  hold  without  objection.  Heldj 
753.  sufficient    So  in  Pierce  v.  Chipman 

s  BentaU  v.  Bum,  8  Barn.  &  Cr.  423;  (1836),  8  Vt  834 
Edwards  v.  Meadows,  71  Ala.  42;  Bas-       Where,  at  the  time  of  the  sale  of 

sett  y.  Camp,  54  Vt  232:  Townsend  personal  property,  it  is  in  the  posses- 

V.  Hargraves,  118  Mass.  825;  Spauld-  sion  of  one  who  has  a  lien  upon  it, 

ing  Y.  Austin  (1829),  2  Vt  555;  Bar-  notice  to  him  of  such  sale  constitutes 

ney  v.  Brown  (1829),  2  Vt  874  a   sufficient    delivery.    Freiburg  v. 

«  Salter  v.  WooUams,  2  Man.  &  Or.  Steenlock  (1898),  54  Minn.  509,  56  N. 

650,  40  £ng.  Com.  L.  789.    See  also  W.  R.  175  (citing  Appleton  v.  Ban- 

RusseU  V.  O'Brien  (1879),  127  Mass.  croft,  10  Mete.  (Mass.),  231;  Dempsey 

849.  V.  Oardner,  127  Mass.  381);  Tuxworth 

»Buhl  Iron  Works  v.  Teuton  (1888),  v.  Moore  (1830),  9  Pick.  (Mass.)  847. 
67  Mich.  628,  85  N.  W.  R  804.  A  written  order  upon  the  person  in 

8  In  Carter  v.  Willard  (1837),  19  Pick,  possession  to  deliver  to  the  buyer  will 
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OH.  ni.]  DBLIVEBY  OF  GOODS.       [§§  1194,  1195. 

§  1194.  Dellreryby  transfer  of  bill  of  lading  or  ware- 
house receipt. —  So,  by  the  custom  of  merchants,  the  delivery 
may  be  deemed  complete  without  attornment,  as  in  the  case  of 
the  transfer  of  a  bill  of  lading,  which  represents  the  goods  ;^ 
and  also,  by  statute  or  custom  in  most  states,  though  not  by 
the  English  common  law,*  in  the  case  of  the  transfer  of  a  ware- 
house receipt  or  like  document  by  the  terms  of  which  thegoods 
are  deliverable  to  the  seller  or  his  order.'  In  these  cases  the 
bailee  can  fairly  be  said  to  have  assented  in  advance  to  attorn 
to  the  lawful  holder  of  the  paper. 

§  1196. Delivery  to  carrier. — It  has  been  seen  in  pre- 
ceding sections  that  there  may,  by  the  express  or  implied  con- 
sent of  the  buyer,  be  a  suflBcient  delivery  of  the  goods  by  put- 
ting them  into  the  custody  of  a  carrier  for  transportation  to 
the  buyer.*  But  such  a  delivery  to  the  carrier  must,  as  has 
been  seen,  be  not  only  made  with  due  care,  but  it  must  be  un- 
conditional and  without  the  reservation  of  any  other  claim 
upon  the  goods  than  that  of  stoppage  in  transitu.  Other  forms 
of  delivery  to  the  carrier,  such  as  that -which  retains  the  jus 

suffice  where  that  is  the  best  form  Vt  92;  Robinson  v.  Stuart.  68  Me.  61; 

praotioabla    Stokes  v.  Macke7<1895),  Hazard  y.  Fiske,  83  N.  Y.  287;  Dodge 

147  N.  Y.  228,  41  N.  K  R.  496.    See  v.  Meyer,  61  CaL  405;  CampbeU  v. 

also  McCormick  v.  Hadden  (1865),  87  Alford,  57  Tex.  159;  RusseU  v.  O'Brien 

la  870.  (1879).  127  Mass.  349. 

^  The  indorsement  and  delivery  of  ^See  Blackburn  on  Sale,  415 ;  Farina 

a  bin  of  lading  transfers  the  property  v.  Home,  16  Mees.  &  Wela  119.    See 

and  is  a  complete  legal  delivery  of  also  criticism  by  Mr.  Benjamin,  Sale 

the  goods.    Per  Erie,  C.  J.,  in  Meyei-  (6th  Am  ed.),  §  816. 

stein  V.  Barber,  L.  R  2  C.  P.  37;  Wad-  »  See  Farnum  v.  Pitcher  (1890),  151 

hams  V.  Balfour  (1898),  82  Oreg.  313,  Mass.  470,  24  N.  E.  R.  590;  Zellner  v. 

51  Paa  R.  642;  Webster  v.  Granger  Mobley  (1890),  84  Ga.  746,  20  Am  St. 

(1875),  78  BL  230;  Michigan  Central  R.  890, 11  S.  £.  R.  402;  Hale  ▼.  Mil- 

R.  Ca  ▼.  PhnUps  (1871X  60  111.  190;  waukee  Dock  Ca,  29  Wis.  482,  9  Am. 

Burton  v.  Curyea,  40  BL  820,  89  Am.  R.  603;  GiU  v.  Frank,  12  Oreg.  507.  53 

Dea  350;  MoKee  v.  Garcelon,  60  Me.  Am  R.  378, 8  Paa  R.  764;  Hallgarten 

165. 11  Am  R  200;  Stone  v.  Swift.  4  v.  Oldham,  135  Mass.  1, 46  Am.  R  433; 

Pick.  (Mass.)  889,  16  Am  Dea  849;  Newcomb  y.  Cabell  (1874),  10  Bush 

Davis  V.  Bradley,  28  Vt  118,  65  Am  (Ky.),  460. 

Dea  226;  Tilden  v.  Minor, 45  Vt  196;  •See ante,  §  1175. 
Joslyn  V.  Grand  Trunk  Ry.  Ca,  51 

1041 
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disponendi^  may  be  safficient  to  satisfy  an  executory  agreement 
for  concurrent  delivery  and  payment;  but  where,  as  in  the  caAe» 
now  under  consideration,  delivery  requires  the  putting  of  the 
goods  at  the  complete  disposal  of  the  buyer,  it  is  not  satisfied  by 
a  delivery  to  the  carrier  upon  a  bill  of  lading  to  the  seller's  own 
Older  which  he  has  neither  indorsed  nor  transferred  to  the 
buyer.* 

§  1196. Delivery  by  carrier, — Where  the  contract  is 

to  deliver  the  goods  by  carrier  at  a  specified  place,  the  seller's 
undertaking  cannot  be  deemed  to  be  performed  until  he  has 
them,  ready  for  delivery  at  least,  at  the  place  specified.  In  such 
a  case,  as  has  been  seen,'  the  carrier  is  the  agent  of  tlie  seller^ 
and  the  delivery  cannot  usually  be  deemed  complete  until  the 
carrier  has  made  such  a  delivery  as  would  ordinarily  be  requi- 
site to  release  him  from  his  liability  as  carrier.  What  this  de- 
livery is  varies,  of  course,  with  the  nature  of  the  business  of  the 
carrier — whether  he  be  a  land  or  water  carrier,  a  railroad  or 
express  company.  Space  will  not  permit  nor  is  it  necessary  to 
discuss  those  questions  here,  as  they  have  been  fully  dealt  with 
in  other  places.* 

§  1197. Delivery  where  goods  are  bulky  or  not  capa- 
ble of  manual  delivery — Symbolical  deli?ery.— There  are 

cases  also  where  an  actual  manual  tradition  of  the  goods  is 

1  See  ante,  §  769.  Where  by  the  oontraot  the  seUer  is 

3  Van  Valkenburg  ▼•  Gregg,  45  Neb.  to  deliver  by  water  f.  a  b.  at  a  certain 
654,  63  N.  W.  R.  949.  But,  though  place,  and  the  master  of  the  vessel  on 
the  goods  were  shipped  in  the  seller's  arrival  gives  the  buyer  sufficient  no- 
name,  if  they  were  so  shipped  with  tice  and  a  reasonable  opportunity 
notice  to  the  carrier  to  deliver  to  the  to  receive,  inspect  and  care  for  the 
buyer,  and  he  could  readily  obtain  goods,  it  becomes  the  duty  of  the 
them,  he  cannot  complain  of  the  buyer  to  be  ready  to  receive  them, 
method  of  shipment.  McKay  y.  Mo  and  if  the  goods  are  subsequently  in- 
Kenna  (1896),  178  Pa.  St  581,  64  AtL  jured  thiough  the  buyer's  neglect 
R.  236.  to  so  receive  and  care  for  them,  the 

'See  ariie,  §  1184^  less  falls  on  hinL    Heinberg  v.  Can- 

4  See  Mechem's  Hutchinson  on  Gar-    non  (1896),  86  Fla.  601, 18  &  B.  714 
riers,  "  Delivery  by  Carrier/'  oh.  IX, 

§  338  et  Beq. 
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CH.  in.]  DEUVERY  OF  GOODS.  [§  1198. 

unnecessary  to  constitute  a  complete  delivery  as  between  the 
parties.  Thus  \\rhere  the  goods  are  bulky,  inaccessible,  or  other- 
wise of  such  a  nature  or  in  such  a  situation  that  their  physical 
surrender  into  the  hands  of  the  buyer  is  impossible,  impracti- 
cable or  highly  inconvenient,  it  is  clear  that  such  other  act  as 
the  case  does  reasonably  admit  of  may  be  accepted  as  suffi- 
cient.* A  bill  of  sale  or  other  documentary  evidence,  or  the 
transfer  of  some  symbol  of  the  goods,  are  illustrations  of  such 
an  act.  For  like  reason  the  delivery  of  the  key  of  the  ware- 
house in  which  the  goods  are  stored  has  often  been  cited  as 
sufficient.* 

This  question  arises  most  frequently  in  contests  with  credit- 
ors of  the  seller,  and  the  question  of  the  sufficiency  of  a  con- 
structive or  symbolical  delivery  in  such  cases  has  been  consid- 
ered in  another  place.'  The  requirements  in  the  two  cases  are 
not  the  same,  but  certainly  if  the  delivery  would  be  good  as 
against  creditors  it  must,  afartiori^  be  sufficient  as  between  the 
parties. 

§  1198. Delivery  where  goods  are  retained  by  seller 

as  bailee  of  buyer. — It  has  been  seen  in  earlier  sections^  that 
there  may  be  such  an  acceptance  and  receipt  of  the  goods  as 
will  satisfy  the  requirements  of  the  statute  of  frauds  notwith- 
standing tha.t  the  goods  are  retained  by  the  seller  in  his  pos- 
session, where  they  have  been  unreservedly  placed  at  the  buyer's 

1  Jewett  y.  Warren  (1815).  12  Mas&  miprOt  where  there  was  a  sale  of  a 

SOO,  7  Am.  Dec.  74;  Parry  ▼.  Libbey  large  pile  of  iron,  it  was  pointed  out 

<1896),  166  Mass.  112,  44  N.  R  R.  124;.  by  the  seller  to  the  buyer,  and  the 

•    Kingsley  ▼.  White,  67  Vt  565;  Leon-  latter  caused  a  large  placard  to  be 

ard  V.  Davis,  1  Black  (U.  S.X  476,  17  placed  upon  it  to  the  effect  that  it 

L.  ed.  222;  Gibson  t.  Stevens,  8  How.  was  his  property. 

(U.  &)  884y  12  L.  ed.  1128;  Bethel  3  in  Kellogg  Newspaper  Co.  v.  Pe- 

Steam  MiU  Ca  v.  Brown,  57  Me.  9;  terson  (1896),  162  111  158,  44  N.  R  R. 

Hilton  V.  Tucker  (1888),  89  Ch.  D.  411,  heavy  printing  machinery  was 

669;  Puokett  ▼.  Reed  (1876),  81  Ark.  sold.    The  room  in  which  it  was  con- 

131;  Gtoddard  v.  Wefl  (1895),  165  Pa.  tained  was  locked  and  the  key  de- 

St  419,  80  Atl  R  10(X);  WiUiams  ▼.  liveredtothe  buyer.  Hek^  sufficient. 

RolUng  Mill  Ca  (1896),  174  Pa.  St  'See  ante,  %  964. 

299,  84  AtL  R.  442.  «  See  an^e,  §  884 

In  Williams  v.  RoUing  MiU  Ca, 
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disposal  and  accepted  by  him  and  the  seller  retains  them,  not 
as  seller,  but  as  a  mere  bailee  of  the  buyer.  Such  a  delivery 
would  undoubtedly  satisfy  the  requirements  of  the  kind  of  per- 
formance now  under  consideration,  namely,  the  delivery  of  the 
goods  as  between  the  partnes.^  "An  agreement  of  the  vendor  to 
hold  the  goods  in  storage  for  the  vendee  is  equivalent  to  a  de- 
livery." * 

§  1199,  Delivery  of  growing  crops. —  A  growing  crop, 

in  the  nature  of  the  case,  is  incapable  of  an  actual  manual  de- 
livery. There  may  be  a  change  of  possession  of  the  land  upon 
which  the  crop  is  growing,  but  of  the  crop  itself  there  can  be 
no  actual  delivery  until  it  has  been  severed  from  the  soil.  At 
the.  utmost,  therefore,  there  can  be  but  a  symbolical  or  con- 
structive delivery,  and  this  is  clearly  sufficient  as  between  the 
parties,  and  the  buyer  will  not  be  required  to  take  manual  pos- 
session until  it  is  time  to  harvest  the  crop.' 

iSee  Bank  of  Huntington  v.  Na-  lU.  471;  Thompson  v.  Wilhite,  81  IlL 

pier  (1895),  41  W.  Va.  481,  23  a  E.  R  856;  GraflP  v.  Fitch,  68  lU.  373;  State 

800;  White  v.  MxjCracken  (1895),  60  v.  Durant,  53  Ma  App.  49a 

Ark.  613,  31  a  W.  R  882;  Hagins  v.  «*A  growing  crop,  until  ready  for 

Combs  (1897),  102  Ky.  165, 43  S.  W.  R  the  harvest  cannot  by  itself  become 

222 ;  Barrett  v.  Goddard  (1822),  3  Mason  the  object  of  a  delivery,  and  can  only 

(U.  a  C.  CL),  107,  Fed.  Ca&  Na  1,046;  be  delivered  into  the  possession  of 

Janvrin  v.  Maxwell  (1868),  23  Wia  51;  the  vendee  by  delivering  to  him  the 

Qriswold  v.  Scott  (1894),  66  Vt  550,  possession  of  the  land  of  which  it  is  a 

29  AtL  R  1013;  Green  v.  Merriam  part    .    .    .    Growing  crops,  in  re- 

(1856),  28  Vt  801 ;  Goodwin  v.  Good-  spect  to  delivery,  are  not  unlike  ships 

win  (1897),  90  Ma  23,  87  AtL  R  352;  and  cargoes  at  sea,  of  which  delivery 

Means  v.  Williamson  (1854),  37  Me.  cannot  be  made  until  they  reach 

656.  port    If  delivery  of  ship  and  cargo 

2  Weld  V.  Came  (1867),  98  Mass.  152b  be  made  within  a  reasonable  time 

In  Means  V.  Williamson  (1854),  37  Me.  after  reaching  port,  the  sale  is  good 

556,  a  chaise  was  sold,  which  was  to  as  against  creditors  and  subsequent 

remain  in  the  plaintiffs  stable  at  de-  purchasers."    Davis  v.  McFarlane,  37 

fendant*s  convenience  and  for  his  CaL  634^  99  Am.  Deo.  340. 

accommodation,  until  he  could  build  In  Stearns  v.  Washburn  (1856),  7 

a  shed  for  it    HddU  that  under  such  Gray,  187,  the  court  held  that  an  ac- 

circumstances  the  delivery  was  com-  tion  for  goods  sold  and  delivered 

pleted.  could  not  be  maintained  on  a  con- 

9  See  Branton  v.  Griffits,  L.  R  2  C.  tract  of  sale  of  grass  growing  on  a 

P.  Div.  212;  Ticknor  v.  McClelland,  84  certain  lot  where  the  grass  was  to 
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§  1200. Delivery  of  articles  situate  on  land  sold.— 

"Where  there  is  a  sale  or  transfer  of  land  together  with  per- 
sonal property  situate  thereon,  the  delivery  of  possession  of 
the  land  is  ordinarily  a  sufficient  delivery  of  the  chattels. 
**  Possession  of  and  title  to  the  realty  on  which  the  personalty 
"was,"  said  the  court  in  a  recent  case,^ "  would  be  enough  to  in- 
vest the  purchaser  with  full  dominion  over  it,  unless  there  was 
some  obstacle  to  the  exercise  of  such  dominion;  and  it  could 
and  should  be  presumed  that  no  other  or  different  delivery  was 
contemplated  by  the  parties,  unless  something  was  expressly 
mentioned  from  which  a  different  intention  could  fairly  be  in- 
ferred." 

• 

§  1201  • Delivery  of  goods  or  vessel  at  sea. —  "When 

goods  are  at  sea,"  it  is  said,^  "it  is  manifest  that  the  6nly  de- 
livery which  can  be  made  is  that  of  some  token  or  evidence  of 

ho,  and  might  have  been,  cut  and  ^pratt  v.  Parkman  (1884),  24  Pick, 

carried  away,  but  was  not.  (Ma8&)  42. 

In  Ross  V.  V7elch  (1858),  11  Gray,  Where  a  vessel  is  sold  while  at  sea, 

235,  a  contract  was  made  for  the  sale  it  is  sufficient  for  the  vendee,  in  order 

of  growing  cabbages.  In  August  the  to  mamtain  his  title  against  a  subse- 

parties  went  upon  the  land  where  the  quent  purchaser  or  attaching  cred- 

oabbages  were,  and  agreed  that  those  itor,  to  take  possession  of  her  without 

growing  there  should  be  taken  when  any  unreasonable   delay  after   her 

ready  to  be  severed;  and  in  Novem-  arrival    Joy  v.  Sears  (1829),  9  Pick, 

ber,  when  the  cabbages  were  ready  (Mass.)  4. 

to  be  gathered,  they  agreed  on  the  On  a  sale  of  a  ship  or  goods  at  sea, 

number.    The   court  held  that  an  "it  is  well  settled  that,  if  possession 

agreement  to  sell  articles  ready  to  be  be  taken  in  a  reasonable  time  after 

delivered  and  taken  away,  though  their  arrival,  the  vendee  is  entitled 

still  standing  on  the  soil,  unrevoked,  to  hold  them,  even  against  a  creditor 

is  sufficient  delivery  to  give  effect  to  of  the  vendor  who  has  attached  them 

the  sale  between  the  parties.  before  the  vendee  could  obtain  pos- 

1  HaU  v.  Morrison  (1893),  92  Ga.  811,  session."    Ricker  v.  Cross  (1832),  5 

18  a  E.  R  29a    On  a  contract  for  N.  H.  570,  22  Am.  Dec.  480  [citing 

the  sale  of  a  farm  and  all  farming  V7heeler  v.  Sumner,  4  Mason,  183, 1 

implements,  etc.,  thereon,  no  time  Peters,  449;  Portland  Bank  v.  Stacey, 

being  specified  for  delivery  of  this  4  Mass.  661,8  Am.  Dea  253;  Portland 

property,  **  the  necessary  inference  is  Bank  v.  Stubbs,  6  Mass.  422,  4  Am. 

that  it  was  to  be  left  on  the  farm  or  Dec  151;  Meeker  v.  Wilson,  1  GalL 

delivered  when  the  buyer  took  pos-  419]. 

session."  Hackbarth  v. Wollner  (1894),  But  this  principle  was  held  not  to 

88  Wis.  476,  60  N.  W.  B.  704  prevail  where  the  ship  is  not  at  sea, 
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* 

ownership.  And  this  is  always  deemed  in  law  equivalent  to 
an  actual  delivery.  In  relation  to  vessels  at  sea,  a  delivery  of 
a  bill  of  sale  is  deemed  sufiScient.^  The  same  principle  applies 
to  all  other  chattels  in  the  same  situation.  And  it  may  be  laid 
down  as  a  general  rule,  that,  when  there  can  be  no  manual  de- 
livery of  the  whole  or  any  part  of  the  goods  sold,  a  delivery  of 
the  muniments  of  title  will  be  a  good  symbolical  delivery  and 
will  pass  the  property,  provided  the  purchaser  uses  due  dili- 
gence to  obtain  the  actual  possession. 

"  The  delivery  of  a  bill  of  sale,  or  of  a  bill  of  lading,  or  of  an 
invoice  of  goods  at  sea,  would  be  sufficient  to  pass  them.^  In 
several  cases  the  courts  have  gone  further  and  held  that  where 
it  is  not  in  the  power  of  the  vendor  to  deliver  any  of  these  docu- 
ments, the  property  will  pass  without  it,  provided  proper  ex- 
ertion be  used  to  make  the  earliest  practical  delivery." 

These  rulings  have  usually  been  made  in  cases  involving  the 
question  of  the  sufficiency  of  the  delivery  as  against  the  seller's 
creditors,  but  certainly  a  delivery  which  would  suffice  for  that 
purpose  would  be  sufficient  in  the  cases  now  under  considera- 
tion. 

§  1202. Delivery  where  goods  already  in  possession 

of  buyer, — Where  the  goods  are  already  in  the  possession  of 
the  buyer,  nothing  more  than  the  unconditional  and  completed 
contract  of  sale  is  necessary.  It  is  needless  that  the  parties 
shall  go  through  the  idle  ceremony  of  restoring  the  goods  to 
the  possession  of  the  seller  in  order  that  he  may  immediately 
return  them  to  the  buyer.'    By  the  hypothesis  the  parties  have 

e,  g^  &'  B&il  boat  upon   the   water  '  Hayden  v.  Frederiokson  (1809),  59 

moored  and  kept  within  easy  reach.  Neb.  141,  60  N.  W.  R  494;  Norton  v. 

Veazie  v.  Somerby  (1862),  6  Allen  Hummel  (1887),  22  UL  Appi  194    In 

(Mass.),  280.  Warden  v.  MarshaU  (1868),  99  Mass 

lOiting  Putnam  v.  Dutch,  8  Mass.  805,  the  plaintiff  made  a  contract 

287;  Lamb  v.  Durant,  12  Mass.  54;  with  the  defendant  to  sell  him  a 

Badlam  v.  Tucker,  1  Pick.  389.  number  of  barrels  of  oil,  of  a  certain 

2  Citing  CaldweU  v.  Ball,  1  T.  R.  quality,  at  an  agreed  price,  to  be  de- 

205;  QaUop  v.  Newman,  7  Pick.  282;  livered  at  a  bonded  warehouse  in 

Oardner  v.  Howland,  2  Pick.  599;  Philadelphia  during  a  certain  month, 

Conard  v.  Atlantic  Ins.  Oa,  1  Peters,  at  buyer*8  option  on  ten  days'  notice 

886»  within  the  month.  The  plaintiff  had 
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done  everything  required  to  be  done  except  to  transfer  the 
possession,  and  that  has  been  already  done. 

the  requisite  quantity  of  such  oil  for  him  at  a  fixed  price,  and  the  bro- 

ready  for  delivery  in  a  bonded  ware-  kers  sold  it  to  the  plaintifb.    It  was 

house  in  Philadelphia.    The  market  held  that  since  the  oil  was  already 

price  of  oil  having  fallen,  the  defend-  in  the  plaintiff's  possession  in  the 

ant,  aboixt  the  20th  of  the  montht  bonded  warehouse,  no  other  delivery 

employed  some  brokers  to  sell  the  oil  was  necessary  to  complete  the  sal& 
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§  120&  In  general 

1204.  Performance  by  seller  of  ex- 

press conditions. 

1205.  Performance    by    seller    of 

implied  conditions,  often 
called  implied  warranties. 

1209-1 20a  Stipulations  in  ezeo- 
utory  contracts  as  oondi- 
tion& 

1209.  Identity  of  kind  a  condition 
precedent. 

12101  Correspondence  to  descrip- 
tion a  condition  precedent. 

1211.  — ^  Opportunity  for  inspec- 
tion. 

1212L  Conformity  to  sample  a  con- 
dition precedent. 


g  1218.  Merchantability  a  condition 
precedent 

1214  Fitness  for  intended  use  a 
condition  precedent 

121S.  Time,  place  and  quantity 
as  conditions  precedent  — 
Tim& 

13ie. Quantity. 

1317. Place. 

1218.  Difference  in  legal  effect  be- 
tween condition  and  war- 
ranty. 

1219, 122a  Condition  precedent  be- 
coming warranty  after  ao- 
oeptanoe. 


§  1303.  In  general. —  It  is  the  dnty  of  the  seller  not  only 
to  transfer  the  title  and  deliver  possession  of  the  goods  sold, 
bnt  also  to  comply  with  and  perform  all  the  stipulations  and 
agreements  which  have  been  expressly  or  impliedly  made  con- 
ditions of  the  liability  of  the  buyer. 

These  conditions  may  be  either  express  or  implied,  and,  also, 
either  precedent  or  subsequent. 

§  1204.  Performance  by  seller  of  express  conditions. — 

The  seller  must,  of  course,  perform,  unless  they  are  waived,  all 
the  acts  which  by  express  terms  have  been  made  conditions  of 
the  sale.  If  he  does  not  do  so,  and  the  condition  is  a  precedent 
one,  the  liability  of  the  buyer  will  not  attach ;  and,  if  it  is  a 
condition  subsequent,  the  buyer  may  repudiate  the  sale. 
These  express  conditions  may  be  attached  either  to  executed 
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OP  executory  contracts  of  sale,  and  they  may  be  of  any  lawful 
act  or  event  which  the  parties  see  fit  to  designate.^ 

Cases  of  this  nature,  however,  depend  upon  principles  so 
well  settled  that  no  extended  discussion  of  them  is  necessary. 

§  1305.  Performance  by  seller  of  implied  conditions^  often 
called  implied  warranties. —  There  is,  however,  a  class  of  du- 
ties incumbent  upon  the  seller,  not  expressly  imposed  by  the 
parties  as  formal  conditions,  but  growing  out  of  the  very  fact 
and  essence  of  the  contract  of  sale,  the  performance  of  which 
by  the  seller  is  in  law  a  condition  precedent  to  any  obligation 
on  the  part  of  the  buyer.  Thus,  for  example,  sale  being  the 
transfer  of  the  absolute  or  general  title  to  the  chattel,  it  is 
clear  that  it  is  a  condition  precedent — lying  at  the  very  thresh- 
old  of  the  whole  contract  —  that  the  seller  has  such  a  title 

which  he  can  so  convey. 

» 
§  1206.  Stipulations  in  executory  contracts  as  conditions. 

So,  where  the  contract  is  executory  and  the  chattel  not  yet 
ascertained,  but  the  seller  has  undertaken  to  supply  a  chattel 
of  a  certain  kind,  it  is  equally  a  condition  precedent,  to  any 
liability  on  the  part  of  the  buyer,  that  the  seller  shall  in  fact 
supply  a  chattel  of  that  kind.  This  duty  of  the  seller  is  usually 
spoken  of  in  the  United  States  as  an  implied  warranty ;  but  if 
a  warranty  be  an  incidental  contract  collateral  to  a  principal 
one  as  it  is  usually  defined,  it  is  clear  enough  that  this  duty  of 
the  seller  to  transfer  the  title,  or  supply  the  chattel  of  the  kind 
stipulated,  is  not  a  collateral  or  incidental  one,  it  is  the  pri- 
mary one —  it  is  the  very  essence  of  the  contract  —  itis  the 
contract. 

§  1207.  Thus,  in  a  case*  often  cited.  Lord  Abinger  said: 
**  Two  things  have  been  confounded  together.  A  warranty  is 
an  express  or  implied  statement  of  something  which  the  party 
undertakes  shall  be  part  of  a  contract;  and,  though  part  of 
the  contract,  yet  collateral  to  the  express  object  of  it.  But  in 
many  of  the  cases,  some  of  which  have  been  referred  to,  the 

1  See  ante,  §  651.  >  Clianter  ▼.  Hopkins  (1838),  4  Mees.  &  Wel&  809L 
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circamstance  of  a  party  selling  a  particular  thing  by  its  proper 
description  has  been  called  a  warranty,  and  a  breach  of  such 
contract  a  breach  of  warranty;  but  it  would  be  better  to  dis- 
tinguish such  cases  as  a  non-compliance  with  a  contract  which 
a  party  has  engaged  to  fulfill;  as,  if  a  man  offers  to  hnj peas  of 
another,  and  h^  sends  him  heansy  he  does  not  perform  his  con- 
tract: but  that  is  not  a  warranty;  there  is  no  warranty  that 
he  should  sell  him  peas;  the  contract  is  to  sell  peas,  and  if  he 
sell  him  anything  else  in  their  stead  it  is  a  non-performance 
of  it.  So,  if  a  man  were  to  order  copper  for  sheathing  ships  — 
that  is,  a  particular  copper,  prepared  in  a  particular  mtanner, — 
if  the  seller  send  him  a  different  sort,  in  that  case  he  does  not 
comply  with  the  contract;  and  though  this  may  have  been 
considered  a  warranty,  and  may  have  been  ranged  under  the 
class  of  oases  relating  to  warranties,  yet  it  is  not  properly  so." 

§  1206. .  So,  in  a  case  *  before  the  supreme  court  of  the 

United  States,  it  is  said :  '^  When  the  subject-matter  of  a  sale  is 
not  in  existence,  or  not  ascertained  at  the  time  of  the  contract, 
an  undertaking  that  it  shall,  when  existing  or  ascertained,  pos- 
sess certain  qualities,  is  not  a  mere  warranty,  but  a  condition, 
the  performance  of  which  is  precedent  to  any  obligation  upon 
the  vendee  under  the  contract,  because  the  existence  of  those 
qualities  being  part  of  the  description  of  the  thing  sold  be- 
comes essential  to  its  identity,  and  the  vendee  cannot  be  obliged 
to  receive  and  pay  for  a  thing  different  from  that  for  which 
he  contracted.* 

"  So,  in  a  recent  case  •  decided  by  this  court,  it  was  said  by 
Mr.  Justice  Gray:  'A  statement,'  in  a  mercantile  contract, 
*  descriptive  of  the  subject-matter  or  of  some  material  incident, 
such  as  the  time  or  place  of  shipment,  is  ordinarily  to  be  re- 
garded as  a  warranty  in  the  sense  which  that  term  is  used  in 

1  Pope  v.AUis  (1885),  115  U.S.  863,  Woodle  ▼.  Whitney.  28  Wia  55; 
871.  Boothby  ▼.  Scales,  27  Wis.  626;  Fair- 

2  Citing  Chanter  v.  Hopkins,  mpra;  field  v.  Madison  Mfg.  Ca,  88  Wi&  846. 
Barr  v.  Gibson,  3  M.  &  W.  890;  Gom-  «Norrington  v.  Wright,  115  U.  a 
pertz  y.  Bartlett,  2  EL  &  BL  849;  ISa  See  also  FiUej  y.  Pope,  115  U.  & 
OkeU  ▼.  Smith,  1  Stark.  N.  P.  107;  2ia 
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insurance  and  maritime  law, —  that  is  to  say,  a  condition  pre- 
cedent, upon  the  failure  or  non-performance  of  which  the  party 
aggrieved  may  repudiate  the  whole  contract.' 

"And  so,  when  a  contract  for  the  sale  of  goods  is  made  by 
sample,  it  amounts  to  an  undertaking  on  the  part  of  the  seller 
with  the  buyer  that  all  the  goods  are  similar,  both  in  nature 
and  quality,  to  those  exhibited ;  and,  if  they  do  not  correspond, 
the  buyer  may  refuse  to. receive  them,  or,  if  received,  he  may 
return  them  in  a  reasonable  time  allowed  for  examination  and 
thus  rescind  the  contract."  ^ 

§  1209.  Identity  of  kind  a  condition  precedent.— Where, 

therefore,  there  is  an  agreement  for  the  sale  of  a  particular 
thing,  it  is  clear  that  the  seller'^  engagement  to  supply  that 
thing  is  a  condition  precedent  to  the  buyer's  liability.  Thus 
where  there  was  a  contract  for  the  sale  of  a  certain  kind  of 
steel  scrap,'  the  court  said :  "  It  is  a  mistake  to  assume  that 
doctrines  applicable  to  warranties  have  any  reference  to  or 
can  be  invoked  in  this  controversy.  The  contract,  whether 
treated  as  evidenced  alone  by  the  writings  referred  to,  or  as 
consisting  of  both  the  writings  and  the  parol  interviews,  is  ob- 
viously not  an  agreement  warranting  the  steel  scrap  to  be  of  a 
designated  or  prescribed  quality;  but  in  whichever  light  the 
contract  may  be  viewed,  it  is  impossible  to  escape  the  conclu- 
sion that  it  was  an  agreement  for  the  purchase  by  the  appellee 
and  for  the  sale  by  the  appellant  of  a  specific,  designated  thing; 
and  that  thing  was,  not  steel  of  a  described  grade  free  from  a 
named  percentage  of  sulphur  and  phosphorus,  but  steel  scrap 
from  the  plates,  beams  and  angles  of  United  States  cruisers  built 
by  the  appellant.  This  was  the  named  and  designated  —  the 
specific  and  identical  —  thing  contracted  for;  and  the  substi- 
tution of  any  other  or  different  material,  no  matter  what  its 

1  Citing  Lorymer  v.  Smith,  1  R  &  (1886),  84  Ky.  558,  2  a  W.  R  248; 

Cr.  1;  Magee  v.  Billingsley,  8  Ala.  679.  Wolcott  v.  Mount  (1873),  36  N.  J.  L. 

^ColumbiaD  Iron  Works  v.  Doug-  262, 13  Am.  R.  488;  Jones  v.  George 

lass  (1896),  84  MA  44,  34  Atl.  R.  1118,  (1884),  61  Tex.  345,  48  Am.  R  280; 

57  Am.  St  R  862,  38  L.  R.  A.  lOa  Varley  v.  Whipp  (1900),  1  Q.  B.  5ia 

To  like  effect:  Fogg  y.  Rodgers 
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quality  or  chenrioal  test  might  be,  was  a  clear  breach  of  the 
undertaking  entered  into  by  the  parties." 

§  1210.  Gorrespoudence  to  description  a  condition  preced- 
ent.— "When  a  person  buys  a  particular  thing,"  continued 
the  court,^  "he  cannot  be  compelled  to  take  some  other  thing, 
even  if  like  the  thing  bought.  He  has  a  right  to  insist  on  the 
terms  of  his  contract.  If  he  has  unwittingly  received  that 
which  he  has  not  bought  he  has  the  right  to  return  it,  or,  keep- 
ing it,  to  recoup,  when  sued  for  the  stipulated  price,  the  clam- 
ages  which  a  failure  to  comply  with  the  contract  has  caused 
him;  or  finally,  if  he  has  paid  the  purchase  price  he  has  tbe 
legal  right  to  sue  for  and  to  recover  back  the  difference  in 
value  between  the  price  which  he  paid  for  an  article  he  did 
not  get  and  the  market  price  of  the  substituted  article  deliv- 
ered to  and  retained  by  him.  He  cannot,  if  he  has  purchased 
a  cargo  of  peas,  be  required  to  take  a  cargo  of  beans.  Before 
a  defendant  can  be  compelled  to  take  anything  in  fulfillment 
of  a  contract  of  sale,  it  must  be  shown  not  merely  that  it  is 
equally  as  good  as  the  article  that  was  sold,  but  that  it  is  the 
same  article  he  has  bargained  for  and  none  other. 

"  In  other  words,  if  the  sale  is  of  a  described  article,  the  ten- 
der of  an  article  answering  the  description  is  a  condition  pre- 
cedent to  the  purchaser's  liability,  and  if  this  condition  be  not 
performed  the  purchaser  is  entitled  to  reject  the  article,  or,  if 
he  has  paid  the  purchase  price,  he  is  entitled  to  recover  back 
the  price  as  money  had  and  received  for  his  use. 

*'It  can  make  no  possible  difference  whether  the  failure  of 
the  plaintiff  to  receive  what  he  contracted  to  get  grew  out  of 
the  fraudof  the  defendant  or  out  of  an  accident  unmixed  with 
bad  faith." 

§  1211.  Opportunity  for  inspection. — In  another  case ' 

the  court  said:  "  When  a  vendor  sells  an  article  by  a  particular 
description  it  is  a  condition  precedent  to  his  right  of  action 

iln  Columbian  Iron  Works  ▼•  <Fogel  v.  Bnibaker  (1888)»  122  Pa. 
Douglass,  saprcL  St  7, 16  AtL  R  6921 
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that  the  thing  which  he  offers  to  deliver,  or  has  delivered, 
should  answer  the  description.  If  this  condition  be  not  per- 
formed the  purchaser  is  entitled  to  reject  the  article,  or,  if  he 
has  paid  for  it,  he  may  recover  back  the  price  as  money  had 
and  received  to  his  use.  The  right  to  repudiate  the  purchase 
for  non-conformity  of  the  article  delivered  to  the  description 
under  which  it  was  sold  is  universally  conceded;  and  it  com- 
ports with  sound  legal  principles  to  treat  such  engagements  as 
conditions  in  order  to  afford  a  purchaser  a  more  enlarged  rem- 
edy by  rescission  than  he  would  have  on  a  simple  warranty; 
and,  as  an  inspection  of  the  goods  is  necessary  to  enable  the 
buyer  to  ascertain  whether  they  answer  the  description  by 
which  they  were  sold,  it  follows  that  a  seller  is  bound  to  give 
the  buyer  an  opportunity  to  make  such  inspection,  and  an  ac- 
ceptance by  a  buyer  for  that  purpose  will  not  be  a  waiver  of 
his  right  to  reject  if  the  goods  do  not  answer  the  description." 

§  1212.  Conformity  to  sample  a  condition  precedent.— 

For  like  reasons,  where  goods  have  been  sold  by  sample  it  is 
also  a  condition  precedent  ^  to  the  seller's  liability  that  the  bulk, 
both  in  nature  and  quality,  shall  correspond  to  the  sample. 
If  it  does  not  the  buyer  need  not  receive  it,  and  if,  on  exam- 
ination after  receipt, —  and  for  this  purpose  the  buyer  is  en- 
titled to  a  reasonable  opportunity, — it  proves  not  tocorrrespond, 
he  may  reject  it.*  . 

§  1213.  Merchantability  a  condition  precedent. —  So,  also, 
"  in  every  contract  to  supply  goods  of  a  specified  description 
which  the  buyer  has  had  no  opportunity  to  inspect,  the  goods 
must  not  only  answer  the  specific  description,  but  must  also 
be  salable  or  marketable  under  the  description."    Even  in  the 

1  Usuallj  called  a  warranty;  as  to  Waring  ▼.  Mason  (1837),  18  Wend, 
which,  8eepo««,  §  1830  et  seq,  (N.  Y.)  425;  Bach  v.  Levy  (1886),  101 

2  Heilbutt  v.  Hickson  (1872),  L.  R.  N.  Y.  611,  6  N.  E.  R  845,  and  many 
7  G.  P.  488;  Magee  ▼.  Billingsley  other  cases  cited  under  the  same 
(1842),  8  Ala.  679;  Beime  v.  Dord  heading  in  the  following  chapter  on 
(1851),  6  N.  Y.  95»  55  Am.  Dea  821;  Warranty. 
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absence  of  any  express  stipalation,  ^'  this  is  an  implied  term  ^ 
in  every  such  contract." '  If  they  are  not  saoh  the  bayer  may 
reject  them. 

§  1214.  Fitness  for  intended  use  a  condition  preeedent. — 

And  again,  where  a  manufacturer  or  dealer  undertakes  to  fur- 
nish an  article  which  he  manufactures  or  in  which  he  deals,  in 
order  that  the  buyer  may  apply  it  to  some  purpose  which  he  . 
discloses  to  the  seller,  and  the  contract  is  made  under  such 
circumstances  as  to  indicate  a  purpose  to  put  upon  the  seller 
the  responsibility  of  furnishing  an  article  fit  for  the  purpose 
so  disclosed,  it  is  an  implied  condition'  that  the  article  sup- 
plied shall  be  reasonably  adapted  to  the  purpose  to  be  so  sub- 
served.* If  the  article  be  not  so  fit,  the  buyer  may  refuse  to 
accept  it  when  tendered,  or,  on  discovery  after  reasonable 
opportunity  for  examination,  may  reject  it. 

§  1216.  Time^  place  and  quantity  as  conditions  precede 
ent  —  Time. —  So,  as  has  been  seen  in  the  preceding  chapter 
on  delivery,  stipulations  in  executory  contracts  concerning  the 
time  and  place  of  shipment  or  delivery  and  the  amount  to  be 
so  shipped  or  delivered  are  usually  regarded  as  being  of  the 
essence  of  the  contract,  and  compliance  is  a  condition  precedent 
to  the  buyer's  liability.  To  recall  a  rule  already  quoted,*  it  is 
said  by  Mr.  Justice  Gray  in  the  supreme  court  of  the  United 

1  UsuaUy  denominated  a  i0a9Tanf2(,  ^  Jones  v.  Just,  L.  R  8  Q.  B.  197; 
and  so  dealt  with  in  the  following  Gerst  v.  Jones  (1879),  82  Gratt  (Va.) 
chapter,  §  1840  et  seg.  518;  Jones  v.  Padgett,  24  Q.  B.  Div. 

2  Jones  V.  Just,  L.  R  8  Q.  R  197:  650;  Breen  ▼.  Moran  (1892),  51  Minn. 
Warner  ▼.  Arctio  Ice  Ca  (1888),  74  525,  68  N.  W.  R  755;  Best  v.  Flint 
Me.  475;  Hoodv.  Blooh  (1888),  29  W.  (1886),  58  Vt  543;  Hight  v.  Bacon 
Va.  244;  Fogel  y.  Brubaker  (1888),  (1878),  126  Mass.  10,  and  many  other 
122  Pa.  St.  7, 15  Atl.  R  692;  Swett  v.  cases  cited  under  the  same  heading 
Shumway  (1869),  102  Mass.  865,  and  in  the  following  chapter  on  War- 
many  other  cases  under  the  same  ranty. 

heading  in  the  following  chapter  on  ^See  antCt  §§  1129-1158,  where  the 
Warranty.  question  of  the  time  of  deliveiy  is 

'Usually  designated  a  tDarranty^    fully  considered* 
and  as  such  fully  considered  in  the 
following  chapter,  §  1348  et  aeq. 
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States:  ^^In  the  contracts  of  merchants  time  is  of  the  essence. 
The  time  of  shipment  is  the  osaal  and  convenient  means  of  fix- 
ing the  probable  time  of  arrival,  with  a  view  of  providing  funds 
to  pay  for  the  goods,  or  of  fulfilling  contracts  with  third  per- 
sons. A  statement  descriptive  of  the  subject-matter,  or  of  some 
material  incident,  such  as  the  time  or  place  of  shipment,  is  ordi- 
narily to  be  regarded  as  a  warranty  in  the  sense  in  which  that 
term  is  used  in  insurance  and  maritime  law, — that  is  to  say, 
a  condition  precedent^  upon  the  failure  or  non-performance  of 
which  the  party  aggrieved  may  repudiate  the  whole  contract."  * 

§  1216.  Qaantity. —  And  in  the  same  case*  it  is  said: 

'^  The  seller  is  bound  to  deliver  the  quantity  stipulated,  and  has 
no  right  either  to  compel  the  buyer  to  accept  a  less  quantity, 
or  to  require  him  to  select  part  out  of  a  greater  quantitj^ ;  and 
when  the  goods  are  to  be  shipped  in  certain  proportions 
monthly,  the  seller's  failure  to  ship  the  required  quantity  in 
the  first  month  gives  the  buyer  the  same  right  to  rescind  the 
whole  contract  that  he  would  have  had  if  it  had  been  agreed 
that  all  the  goods  should  be  delivered  at  once." 

§  1217. Place. —  Like  effect  usually  is  to  be  given  to 

stipulations  respecting  the  place  of  delivery.  The  contract  may 
be  silent  as  to  the  place,  and  then  the  law  supplies  the  defi- 
ciency,* or  there  may  be  an  express  stipulation  concerning  the 
place,  and  then  the  contract  prevails.  Where  the  place  at  which 
the  seller  is  to  deliver  is  thus  stipulated,  performance  by  de- 
livery at  that  place  is,  unless  waived,  a  condition  precedent  to 
the  buyer's  liability.* 

The  several  matters  of  time,  place  and  quantity  have,  how- 
ever, been  so  fully  dealt  with  in  the  preceding  chapter  that 

■ 

I  In  Norrington  ▼,  Wright  (1885^       'See  preceding  chapter,  §§  1124- 
115  U.  a  188,  20a  1128,  as  to  place  of  delivery. 

>  Norrington    v.    Wright»    tupra^       ^VanValkenburghT.  Gregg  (1885)» 
pp.  204,  205.    See  also  as  to  quantity    45  Neb.  654^  68  N.  W.  R.  949l 
the  fuU  discuflsion  in  preceding  chap- 
ter, g  1157  et  $e^ 

67  1055 


§  1218-1220.]  LAW  OF  SALE.  [book  IV. 


nothing  more  is  necessary  here  than  to  call  attention  to^their 
nature  as  conditions. 

§  1218.  Difference  in  legal  effect  between  condition  and 
warranty. —  The  distinction  in  legal  effect  between  a  condi- 
tion precedent  and  a  warranty  is  important.  The  non-per- 
formance of  the  condition,  unless  it  be  waived,  prevents  the 
buyer's  liability  from  attaching;  it  justifies  him  in  rejecting 
the  goods,  repudiating  the  contract  and  treating  it  as  at  an 
end.  The  breach  of  a  warranty,  however,  as  will  be  seen  in 
the  following  chapter,  hks  no  such  effect.  The  buyer's  liability 
attaches,  he  may  not  usually  reject  the  goods  or  rescind  the 
contract,  and  he  must  find  his  remedy  in  an  action  for  dam- 
ages for  the  injury  caused  him  by  the  breach. 

§  1219.  Condition  precedent  becoming  warranty  after  ac- 
ceptance.—  But  may  this  condition  precedent  have  any  other 
eflfect  than  to  give  the  buyer  the  right  of  rejection  ?  Suppos- 
ing that  the  goods  when  tendered  by  the  seller  are  obviously 
not  such  as  the  contract  contemplated,  if  the  buyer  accepts 
them  does  he  thereby  waive  any  right  of  recovery  or  recoup- 
ment because  of  such  defects  ?  Supposing  that  the  goods  when 
tendered  are  apparently  in  conformity  to  the  contract  and  the 
buyer  accepts  them  only  to  discover  later  that  they  are  subject 
to  latent  defects  not  discoverable  by  ordinary  examination  — 
has  he  now  any  remedy  ?  As  will  be  seen  in  a  later  chapter  ^ 
in  which  this  subject  is  fully  discussed,  there  is  much  difference 
of  opinion. 

§  1220.  .  It  is  held  in  certain  cases  that  as  to  all  defects 

at  least  which  were  discoverable  upon  examination,  the  buyer, 
in  the  absence  of  fraud,  is  conclusively  estopped  by  his  accept- 
ance, and  can  afterwards  neither  reject  the  goods  nor  recover 
upon  any  surviving  warranty.^  By  other  oases,  however,  it  is 
bold  that  the  buyer's  acceptance  even  as  to  discoverable  defects 

^  Post,  cIl  Vn,  on  Aoceptance  by  -See  these  cases  fully  coUectecU 
the  Buyer,  §  1863  et  seq,  post,  §  1391  et  seq. 
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is  not  necessarily  conclnsive,  and,  unless  it  is  clear  from  the 
circumstances  that  the  buyer  intended  to  waive  the  defects, 
the  former  condition  "  survives,"  as  it  is  said,  as  an  implied 
warranty,  which,  while  not  justifying  rescission,  will  sustain  a 
claim  for  the  damages  which  the  buyer  has  sustained  by  reason 
of  the  defect.* 

The  weight  of  authority,  as  will  be  seen,  seems  to  be  with 
the  latter  view. 

iSee  these  cases  follj  set  forth  in  §  189a,jpo8fc 
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%  1221.  Purpose  of  this  chapter. 

L  Of  WARRA19TY  IN  GSNERAI* 

1222.  Warranty  defined. 

1223.  Is  a  collateral  agreement 
1224  Warranty  to  be  distinguished 

from  representation. 

1225. Illustration  of  distinc- 
tion. 

1226b What  necessary  to  make 

representation  a  warranty. 

1227. Further  illustration. 

1228. Not  to  be  confused  with 

time  of  warranting. 

1229.  How  determined. 

1230.  How  affected  by  usage. 

123L  Warranty  to  be  distinguished 

from  condition. 

1282.  Warranty  absolute  or  condi- 
tional 

1238.  Classification  of  warranties. 

H  Express  Warranties. 

1284  Express  warranty  defined. 

1235, 1236.  What  constitutes  a  war- 
ranty— Any  direct  and  posi- 
tive affirmation. 

1237.  Intention  to  warrant 

1238.  How  determined. 

1239. Motive— Gk)od  faith  no 

defense. 

1240.  Reference  to  other  warran- 

ties or  to  printed  state- 
ments —  Warranty  by  con- 
duct. 

1241.  Mere  expression  of  judgment 

or  opinion  not  a  warranty. 
1242L  —  What     questions    pre- 
sented. 
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1248. Test  for  determining. 

1244 Court  or  jury. 

1245, 1248.  Mere  commenda- 
tion or  "  seller's  praise  '*  not 
a  warranty. 

1247-1249.  Gonsiders^tion  for  the 
warranty — Time  of  mak- 
ing it 

1250.  Construction  of  warranties  in 

general 

1251.  Intent  governa 

1252. How  words  understood. 

1253.  Oral  and  written  warranties. 
1254  — 


1255. 

1258. 
1257. 


—  Completed  writing  ex- 
cludes oral  warranty. 

—  Otherwise  of  incomplete 


writing. 

—  How  determined. 

—  Impeaching  writing  for 
fraud. 

1258.  Written  contract  does  not  ex- 

clude implied  warranties. 

1259.  Express  warranty  as  exclud- 

ing implied  warranty. 
1280, 1261.  When  relating  to 

different  subject 
1262-1264  Express  warranty  as  ex* 

eluding  usage. 
1265.  Time,  duration  and  place  of 

warranty. 
1268.  Warranty  as  to  future 

event 
1287. Warranty  against  future 

acts  of  government 
1288.  Representations   concerning 

soundness  in  animals. 

1289. Words  used. 

1270.  What  constitutes    nn- 

8oundnes& 
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§  1271. 


Disease  need  not  be  per- 


manent or  incurabla 

1272.  Warranty  against  obvious  de- 
fects —  Usually  nona 

1273. But  may  be  given. 

1274  How  determined. 

1275.  Express  warranty  after  in- 
spection. 

127ft.  Limitations  upon  warranty. 

1277.  To  the  extent  of  seller's 

knowledga 

1278,1279.  Warranties  by  agents. 

1280.  Agent's  implied  authority  to 
warrant  title. 

1281-1283.  Agent's  implied  author- 
ity to  warrant  quality. 

1284  Custom  —  Judicial  no- 

tica 

1285, 128«. Customary  warran- 
ties on  sales  of  machinery. 
—  Sale  by  sample. 

Authority  limited  to  a 


1287. 

128a  - 

particular  warranty. 

128^1292.  Limitations  upon  power 
to  warrant — Unusual  war- 
ranties. 

1293.  Authority  exhausted,  when. 

1294  Authority  to  warrant  sound- 
ness of  horsea 

IlL  Implied  Wabbantibs. 

1295.  Implied  warranty  defined. 

1296.  Implied  warranty  when  ex- 

press warranty  exista 

1297.  Time  and  place  of  implied 

warranty. 

1298.  Deterioration    during 

shipment. 

1299.  Implied  warranties  classified. 

1.  Implied  Warranty  of  Title, 

1300.  Under  what  circumstances  a 

warranty  arises  in  general. 

1301.  The  English  rula 

1302. The  rule  in  the  United 

Statea 
130dL To  what  classes  of  goods 


§1304 


1305. 


130a 


1307. 


130a 


the  rule  appliea 


—  Warranty  of  title  pro- 
tects  against  incum- 
branoea 

— ^  Subsequently  acquired 
title  inures  to  benefit  of 
buyer. 

—  Warranty  implied  on 
exchange  of  property. 

—  No  implied  warranty  of 
title  in  official  sales,  etc. 

—  None   where    seller   is 


known  to  be  mere  agent 
1309. None    where    circum- 
stances negative  the  pre- 
sumption. 

« 

2.  Implied  Warranties  of  Quality, 
1310L  In  general 

a.  Caveat  Emptor. 

1811.  No  warranty  implied  on  sale 
^  of  ascertained  chattel  open 

to  inspection. 

1312,  Mere  inconvenience  of 

examination  does  not  af« 
feet  rula 

1313.  No  implied  warranty  of 

quality  as  to  obvious  de- 
fecta 

1314^  1315.  No  implied  war- 
ranty in  such  cases  even 
though  seller  knew  that 
chattel  was  bought  for  spe- 
cific purposa 
—  Or  that  the  defect  be 


1316. 
1317, 


latent. 
18ia  


13ia 


Unless  the  seller  of 
goods  with  latent  defects 
be  the  manufacturer  or 
grower. 

No  warranty  of  sound- 


ness from  payment  of  sound 
prioa 
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implied  that  bulk  is  equal 
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g  182t What  constitates  a  sale 

by  sample. 
18)32-1824.  Effect  of  inspeo- 

tion. 
1825i How    question    deteiv 

mined. 

1826.  Effect  of  usaga 

1827.  Parol  evidence. 

1828-188a ^^Extent  of  warranty. 

188L  Coexistence    of   other 

warranties. 

* 

&  G^ennineness. 

1832.  Implied  warranty  of  genuine- 
ness on  sale  of  bonds,  notes, 
etCL 

d  Conformity  to  Description. 

1883.  Sale  by  description  —  The 
English  rule. 

1884  1885.  Sale  by  description  in 
the  United  States  impoi^ 
warranty  of  identity  of 
kind. 

1886.  Description  incorporat- 
ing quality. 

1887. Limits  of  rula 

1888. How  determined. 

1889L Description    coupled 

with  other  tests  or  limita- 
tion& 

&  Merchantability. 

1840.  Warranty  of  merchantability 
arises  on  executory  sale  of 
merchandise^ 

184L  What  satisfies. 

1842b How  when  there  is  ex- 
press warranty  of  quality. 


/.  Fitness  for  Intended  Usa 

1848,1344.  Implied  warranty  of  fit- 
ness where  goods  for  par- 
ticular use. 

1845w To  what  sellers  the  rule 

applies. 

184ft.  — ^  Extent  of  the  war- 
ranty —  Latent  def ecta 

1847. Reasonable  fitnesa 

1848.  Article    originally   de- 
signed for  different  use  — 
Second-hand  goods. 
—  Warranty  not  implied 


1849. 


185a 

1851. 
1852. 


where  buyer  selects  the  ar- 
ticle or  a  special  and  ascer- 
tained article  is  ordered. 

—  Nor  where  qualities  are 
specified  by  the  buyer. 

—  Specification  by  seller. 

—  Manufacturer  warrants 


kind,  materials  and  work- 
manship. 

1853.  Also  that  goods  are  new 

and  of  his  own  make. 

1854^  1355.  Warranty  of  fitness  by 
breeder  or  grower. 

g.  Fitness  for  Food. 

1856u  Sale  by  dealer  of  provisions 
for  consumption  by  buyer 
implies  warranty  of  fitness 
for  food. 

1857.  How  when  seller  is  not 

dealer. 

1858.  Other  circumstances 

raising  warranty. 


§  1221.  Purpose  of  this  chapter.— It  is  the  duty  of  the 
seller  not  only  to  perform  his  chief  undertakings  to  transfer 
the  title  and  to  comply  with  the  conditions  upon  which  the 
contract  is  based,  but  also  to  perform  whatever  incidental  or 
collateral  undertakings  are  incident  to  that  principal  one.  The 
most  important  of  these  collateral  undertakings  is  the  agree- 
ment of  warranty.    Taken  together,  this  principal  and  this 
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collateral  undertaking  constitute  the  contract  between  the  par- 
ties.   The  contract  therefore  contains  two  stipulations:  1.  The 
agreement  to  transfer  the  title.   2.  The  collateral  but  annexed 
agreement  of  warranty.    The  performance  of  the  former  stip- 
ulation has  already  been  considered ;  the  latter  forms  the  sub- 
ject of  this  chapter. 
Under  this  head  there  will  be  a  treatment  — 
L  Of  warranties  in  generaL 
n.  Of  express  warranties. 
III.  Of  implied  warranties. 

I.    - 

Of  Warbanty  in  Genebal. 

§  1222.  Warranty  defined. —  Warranty  is  an  express  or  im- 
plied agreement,  collateral  but  annexed  to  the  agreement  to 
transfer  the  title,  by  which  the  seller  undertakes  to  vouch  for  • 
the  title,  quality  or  condition  of  the  thing  sold.  Like  the 
agreement  to  sell,  the  agreement  to  warrant  may  be  either 
executory  or  executed,  and  in  connection  with  that  contract 
may  assume  any  of  the  following  forms:  1.  1  will  (hereafter) 
sell,  and  I  will  (hereafter)  warrant.  2.  I  will  (hereafter)  sell, 
and  I  do  (now)  warrant.*  3.  I  do  (now)  sell,  and  I  will  (here- 
after) warrant.    4.  I  do  (now)  sell,  and  I  do  (now)  warrant. 

§  1223.  Is'  a  collateral  agreement. —  Warranty  is  an  an- 
cillary and  not  a  principal  contract.  Correctly  speaking,  there- 
fore, there  can  be  no  warranty  where  there  is  no  contract  to 

1  It  i8»  indeed,  said  in  Osborn  v.  Metzger  (1800X  118  N.  T.  260,  23  N.  E. 

Oantz  (1875),  dO  N.  Y.  540,  that  '<a  R  872, 16  Am.  St.  R.  753,  it  is  said 

warranty  is  an  incident  only  of  oon-  that  "  when  there  is  an  express  war- 

summated  or  completed  sales,  and  rantj,  it  is  unimportant  whether  the 

has  no  force  as  a  contract  having  sale  be  regarded  as  executory  or  in 

present  vitality  and  force  in  an  'ex-  prcesenti,  for  it  is  now  well  settled 

ecutory  agreement  of  sale; "  but  it  that  the  same  rights  and  remedies 

is  evident  that  all  that  was  meant  to  attach  to  an  express  warranty  in'an 

be  held  was  that  there  could  be  no  executory  as  in  a  present  sale.    Day 

recovery  as  for  breach  of  warranty  v.  Pool,  52  N.  Y.  416, 11  Am.  R.  719;- 

where  the  title  to  the  goods  never  Parks  v.  Morris  Ax  Ca,  54  N.  Y.  586; 

passed.    See  the  following  section.  Dounce  v.  Pow,  57  N.  Y.  16;  Brigg 

And  in   Fairbank   Canning  Ckx  v.  v.  Hilton,  99  N.  Y.  617,"  3  N.  K  R  51. 
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t 

sell.^    It  follows  also  that  whatever  defeats  or  determines  the 
contract  to  sell  most  also  terminate  the  contract  of  warranty. 

* 

1  The  recent  case  of  Cameron  v.  for  ordering  a  new  trial  of  the  ao- 
Mount  (189S),  86  Wis.  477,  66  N.  W.  tion,  and,  on  the  other  hand,  the 
R  1094,  23  Lb  &  A.  513,  is  an  interest-  lemmed  counsel  of  the  respondent 
ing  one,  in  the  conclusion  of  which  contend  that  this  reason  was  not 
all  would  agree,  but  as  to  its  reason-  only  sufficient  for  ordering  a  new 
ing  there  must  be  room  for  doubt,  trial,  but  that  the  plaintiff  cannot 
It  appeared  that  plaintiff's  husband  recover  without  such  an  averment 
desired  to  buy  a  horse  for  her  use.  and  proof  of  a  scienter.  There  seemed 
Hearing  of  this,  defendant  called  to  be  great  doubt  on  the  trial,  as 
upon  Mr.  Cameron  with  a  horse  to  well  as  here,  whether  the  action  is 
sell  which  he  represented  to  be  kind  in  tort  or  on  contract.  We  are  in- 
and  gentle,  and  suitable  for  a  woman  clined  to  hold  that  such  an  aver- 
to  driva  Mr.  Cameron  called  his  ment  and  proof  are  not  necessary  to 
wife  to  come  and  look  at  the  horse,  sustain  the  action,  and  that  the  ac- 
which  she  did,  whereupon  defendant  tion  is  in  tort  The  representations 
repeated  his  representafions  and  in-  and  warranty  set  out  in  the  oom- 
vited  Mrs.  Cameron  to  get  into  the  plaint  are  not  strictly  and  technio- 
buggy  and  drive  the  horse  on  triaL  ally  a '  warranty,'  as  in  sales  of  per- 
She  did  so,  and,  while  so  driving,  the  sonal  property.  If  they  were,  no 
horse  viciously  kicked  and  reared,  one  would  contend  that  it  would  be 
upsetting  the  buggy,  throwing  Mrs.  necessary  to  prove  that  the  defend- 
Cameron  out  and  seriously  injuring  ant  knew  that  the  facts  or  oondi- 
her.  She  brought  an  action  for  dam-  tions  embraced  therein  did  not  exist 
ages  against  Mount,  though  what  or  were  not  true,  and  the  action 
kind  of  an  action  it  was,  it  seemed  would  be  on  contract.  On  such  a 
difficult  to  determine.  There  was  warranty  the  law  is  well  settled; 
no  allegation  in  the  complaint  that  but,  nevertheless,  they  do  constitute 
defendant  knew  his  representations  a  warranty  of  the  facts  and  condi- 
to  be  untrua  Plaintiff  had  a  verdict,  tions  embraced  therein  as  effectually, 
which  the  trial  court  set  aside  and  and  are  an  assurance  and  engage- 
plaintiff  appealed.  Said  the  court,  ment  just  as  positive  and  absolute, 
per  Orton,  J.:  **  There  was  no  scien-  as  a  technical  warranty.  To  sustain 
ter  alleged  in  the  complaint.  The  an  action  on  such  a  warranty  there  is 
learned  counsel  seem  to  be  of  the  no  more  necessity  of  proof  that  the 
opinion  that  this  deficiency  of  the  defendant  knew  that  his  statement 
complaint  was  the  real  ground  for  was  false  than  in  the  other  case  of  a 
the  granting  of  a  new  trial  The  warranty.  The  action  on  a  war- 
jury  found  specially  that  the  defend-  ranty  in  the  sale  of  personal  prop- 
ant  knew  that  the  representations  erty  is  on  contract  The  action  on 
and  warranty  were  false,  but  it  is  a  warranty  relating  to  other  matters 
conceded  that  there  was  no  evidence  or  transactions  is  in  tort,  and  the 
to  sustain  such  a  finding.  The  warranty  is  a  constructive  fraud, 
learned  counsel  of  the  appellant  con-  like  a  false  representation.  The 
tend  that  this  was  not  a  good  ground  learned  counsel  of  the  respondent 
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In  respect  of  warranties  of  quality,  it  would  seem  to  follow 
that  no  reooverj  of  general  damages,  i.  e.y  the  difference  be* 

contends  that  no  warranty,  as  such,  not  made  from  Gregory  ▼.  SchoenelU 

can  exist  except  in  relation  to  aalea  but  from  Stimson  v.  Helps,  9  Cola 

To  show  that  a  warranty  may  exist  SdL — F.  R.  M.],  found  in  a  note  to  8 

in  its  strictness  so  far  as  to  dispense  Amer.  Sc  Eng.  Eno.  Law,  798:  'The 

with  proof  that  defendant  knew  its  law  holds  a  contracting  party  liable 

falsity  with  respect  to  other  matters  as  for  a  fraud  on  his  express  repre- 

than  sales,  and  to  illustrate  the  prin-  sentations  concerning  facts  material 

oiple,  the  case  of  Kuehn  v.  Wilson,  to  the  treaty,  the  truth  of  which  he 

13  Wi&  104,  may  be  referred  ta    The  assumes  to  know,  and  the  truth  of 

defendant,  as  a  farrier,  treated  the  which  is  not  known  to  the  other 

plaintiffs  colt,  and  <  warranted  the  contracting  party,  where  the  repre- 

colt  would  get  weU  and  do  well,'  and  sentations  were  false  and  the  other 

it  died  within  a  short  time  ther^  party,,  relying  upon  them,  has  been 

after  without  any  fault  of  the  plaint-  misled  to  his  injury.    In  such  a  case 

iflL    Mr.  Justice  Cole  said   in   the  the  law  holds  a  party  bound  to  know 

opinion:  '  An  express  warranty  that  the   truth   of  his   representation&' 

the  colt  would  get  well  would  be  an  'Whoever  pretends  to  positive  knowl- 

absolute  engagement  to  make  good  edge  of  a  particular  fact  when  he 

the  loss  if  the  colt  died.    The  war*  does  not  know  it,  and  represents  euch 

rantor  would  take  the  chances  and  '  fact  to  be  true,  in  order  that  another 

hazards,'  etc.    Here  there  is  a  war-  may  rely  upon  it  and  act  upon  it, 

ranty  that  the  horse  was  perfectly  and  does  rely  and  act  upon  it.  and 

safe  and  weU  calculated  for  a  lady  damages  flow  from  the  false  repre- 

to  drive,  and  that  he  vras  kind  and  sentation,  the  person  making  it  is 

gentle,  and  had  no  tricks  or  bad  hab-  guilty  of  wilful  deception  and  fraud.' 

its,  and  the  same  '  absolute  engage-  '  If  he  affirms  that  to  be  true  within 

ment  to  make  good  the  loss '  or  dam-  his  own  knowledge  which  he  does 

age  if  the  horse  was  not  perfectly  not  know  to  be  true,  this  falls  within 

safe  and  well  calculated  for  a  lady  the  notion  of  legal  fraud.'  '  If  a  man 

to  drive,  and  'the  warrantor  took  having  no  knowledge  whatever  on 

the  chances  and  hazards '  of  the  ex-  the  subject  takes  upon  himself  to 

periment.    Such  warranties  consti-  represent  a  certain  state  of  facts  to 

tute  a  class  of  frauds,  exceptional  to  exist,  he  does  so  at  his  peril;  and  if 

the  common  cases  of  mere  false  rep-  it  is  done  to  procure  some  benefit  to 

resentations,  where  an  intent  to  de-  himself,  or  to  deceive  a  third  person, 

fraud  and  a  knowledge  that  they  he  is  in  law  guilty  of  a  fraud,  for  he 

were  false  must  be  proved.    It  is  an  takes  upon  himself  to  warrant  his 

absolute  and  unconditional  engage-  own  belief  of  the  truth  of  that  which 

ment  to  make  good  the losa  he  asserta'    'A  reckless  statement, 

''The  following  is  a  terse  and  yet  made  without  caring  whether  it  is 

comprehensive  statement  of  the  law  true  or  false,  is  actionable.*  '  In  such 

governing  this   kind   of  warranty,  cases  it  is  not  necessary  to  prove 

taken  from  Gregory  v.  Schoenell,  53  that  the  defendant  knew  that  the 

Ind.  101  [this  quotation,  however,  is  representation  was  not  true.*    These 
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tween  the  value  of  the  goods  as  warranted  and  as  actually 

supplied,  can  be  had  when  the  title  to  the  goods  never  passes.^ 

extracts  are  taken  from  the  follow-  and  the  plaintiff  staked  her  personal 

ing  cases,  in  which  it  is  held  that  it  safety  on  the  truth  of  his  representa- 

is  immaterial  whether  the  defendant  tions  and  warranty,  and  her  severe 

knew  the  falsity  of  the  express  and  and  permanent  injuries  were   the 

positive   statement   which   he   has  proximate  consequences.    This  is  a 

made,  and  upon  which  another  has  very  strong  case  for  the  application 

relied  and  acted  to  his  injury:  Taylor  of  the  principle  of  the  law  of  war- 

V.  Ashton,  11  Mees.  &  W.  401;  Smout  ranty.     The  defendant  made  his 

V.  llbery,  10  Mees.  &  W.  1;  Pawson  statements  as  his  own  actual  knowl- 

V.  Watson,  Ck)wp.  785;  Pulsford  v.  edge,  and  the  plaintiff  had  no  know!- 

Richards,  17  Beav.  87;  Haycraft  ▼.  edge  of  the    horse   or   his   habits. 

Creasy,  2   East,  92;   Evans    v.  Ed-  There  is  nothing  wanting  in  the  case 

monds,  13  G.  B.  777;  Burro wes  v.  to  make  the  defendant  liable,  ac- 

Lock,  10  Ves.  470;  Pasley  v.  Free-  cording  to  the  authorities,  if  the  com- 

man,  8  Term  R.  51;  Milne  v.  Mar  plaint  is  sustained  by  the  evidence, 

wood,  15  C.  B.  778;  Add.  Torts,  738,  The  case  should  be  tried  on  the  true 

739.    It  has  been  the  doctrine  of  the  theory  of  what  the  action  is,  and  on 

English  courts  a  longtime  that  when  a  correct  view  of  the  law  that  gov- 

the  representation  is  so  positive  and  ems  it;  and  there  seems  to  have  been 

absolute  as  to  have  the  force  of  an  great  doubt  upon  the  subject  at  the 

express  warranty  it  is  immaterial  former  trial" 

whether  the  defendant  knew  it  to  ^  It  is  true  that  it  is  said  in  Dike  v. 
be  false  or  not  The  representations  Reitlinger,  23  Hun  (N.  Y.)»  241,  that 
and  warranty  in  this  case  have  all  **  an  express  warranty  is  collateral 
the  accompanying  ingredients  to  to  the  principal  contract,  and  the 
make  it  an  actionable  fraud.  The  rule  is  well  settled  that  the  buyer 
defendant  invited  and  induced  the  may  reject  the  goods  and  sue  for 
plaintiff  to  drive  the  horse,  and  she  damages  for  a  breach  of  the  war- 
did  so,  relying  upon  his  representa-  ranty;"  but  it  is  believed  that  this 
tion  and  warranty  that  it  was  per-  dictum  is  not  sound.  See  Osbom  v. 
fectly  safe  for  her  to  do  so,  and  his  Gantz,  60  N.  Y.  540.  North  wood  v. 
other  assurances  of  the  gentle  char-  Rennie  (Ontario),  28  C.  P.  202,  3  Appi 
acter  of  the  animaL  The  defendant  R  37,  is  sometimes  cited  as  justify- 
was  interested  in  inducing  the  plaint-  ing  such  an  action,  but  it  appears 
iff  to  drive  the  horse,  so  that,  if  it  from  the  case  that  the  point  was  ex* 
should  happen  in  this  instance  that  pressly  excluded  by  the  agreement 
the  horse  should  not  exhibit  any  of  the  parties,  and  in  the  later  case 
of  his  unruly  and  dangerous  habits,  of  Frye  v.  Milligan,  10  Ont  509,  it 
he  might  sell  him  to  the  plaintiff's  is  held  that  general  damages  for  a 
husband;  and  the  plaintiff  was  also  breach  of  warranty  of  quality  cannot 
interested  in  the  trial,  so  that  she  be  recovered  where  the  title  has  not 
might  have  a  gentle  and  safe  horse  passed.  See  also  Tomlinson  v.  Mor- 
to  drive.  The  defendant  assumed  all  ris,  12  Ont.  R  311.  Perrine  v.  Ser- 
the  risks  and  hazards  of  the  trial,  rell,  30  N.  J.  I^  454^  is  not  in  point. 
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§  1324.  Warranty  to  be  distingaished  from  repl;^senta- 
tion. —  Warranty  must  be  distinguished  from  representation. 
Representation  is  an  antecedent  statement  which  is  made  to 
induce  the  entering  into  the  contract,  but  which  is  not  a  term 
in  or  element  of  that  contract.  Its  purpose  is  accomplished 
w^hen  the  contract  is  made.  Warranty,  on  the  other  hand,  is, 
by  the  intention  and  agreement  of  the  parties,  a  term  in,  a 
part  of,  or  an  incident  to,  that  contract,  and  cannot  exist  with- 
out it.^  A  false  representation  may,  as  has  been  seen,^  justify 
the  rescission  of  the  contract  made  in  reliance  upon  it,  or  may 
give  rise  to  an  action  for  damages.'  False  representation, 
however,  is  entirely  different  in  its  nature  from  a  breach  of 
warranty. 

§  1226.  Illastration  of  distinction. —  This  distinction 

is  well  illustrated  in  an  English  case  *  in  which  it  appeared  that 
defendant  had  sent  a  horse  to  a  sale  stable  for  sale.    On  the 

1 ''  A  warranty,"  says  the  court  in  complaint  alleged  ''  that  before  this 
PennsylTania,'*  although  a  coUateral  plaintiff  bought  said  hoi-ses  the  de- 
contract,  mast  form  part  of  the  trans-  fendant  told  him,  the  plaintiff,  that 
action  involving  the  sale."  Hexter  nothing  ailed  said  horses  but  a  cold/' 
V.  Bast,  125  Pa.  St.  52, 17  AtL  R.  252, 11  eta  It  did  not  appear  how  long  be- 
Am.  St.  R  874  *'  A  wariitnty,"  says  fore  or  under  what  circumstances 
Lord  Abinger,  *'i8  an  express  or  im-  the  seller  made  this  assertion.  No 
plied  statement  of  something  which  deceit  was  alleged.  Heldj  that  the 
the  party  undertakes  shall*  be  part  of  complaint  stated  no  cause  of  action, 
a  contract,  and,  though  part  of  the  "  The  fact  alleged,"  said  the  court» 
contract,  yet  collateral  to  the  express  *'  that  plaintiff  was  led  to  purchase 
object  of  it."  Chanter  v.  Hopkins,  the  horses  by  the  representation  does 
4  Mees.  &  Wels.  404  not  alter  the  case;  for,  there  being 
*  See  ante,  §  866  ei  seq.  no  fraud,  he  had  no  right  to  rely 
'  See  post,  %  1666,  upon  it  in  making  the  purchase  un- 
^  Hopkins  v.  Tanqueray  (1854),  15  less  it  was  made  in  such  a  manner 
Com.  B.  130,  80  Eng.  Com.  Li.  129.  and  under  such  circumstances  iis 
(Compare  with'Bannerman  v.  White,  gave  him  the  right  to  understand 
IOC.  B.,N.Sb, 844,  quoted anfe,§ 86a)  that  the  defendant  intended  to  be 
This  case  is  followed  in  Craig  v.  Mil-  bound  by  it  as  part  of  the  contract 
ler  (1872),  22  U.  C.  C.  P.  84a  In  Zim-  of  sale."  In  Torkelson  v.  Jorgenson 
merman  v.  Morrow  (1881),  28  Minn«  (1881),  28  Minn.  383, 10  N.  W.  R  416, 
867,  10  N.  W.  R  139,  the  plaintiff  the  same  court  say  that,  *'  if  repre- 
brought  an  action  upon  an  alleged  sentations  be  relied  on  to  make  out 
warranty  of  a  span  of  horse&    The  the  warranty,  they  must  be  made  in 
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day  be^re  the  sale  defendant  observed  the  plaintiff  kneeling 
down  and  examining  the  horse's^  legs,  whereupon  the  defend- 
ant assured  the  plaintiff  that  he  need  not  examine  as  the  horse 
was  perfectly  sound  in  every  respect.  The  plaintiff  therefore 
desisted  from  the  examination,  saying  that  he  was  satisfied 
with  the  defendant's  assurance.  The  following  day  the  horse 
was  put  up  for  sale  without  a  warranty,  and  plaintiff  bought 
him  in  reliance,  as  he  said,  upon  the  defendant's  representation. 
The  horse  proved  to  be  unsound  and  this  action  was  brought. 
It  was  held  that  the  statement  of  defendant  did  not  constitute 
a  warranty,  but  amounted  to  a  representation  only,  and  that  as 
it  appeared  that  the  defendant  acted  in  good  faith,  believing 
the  horse  to  be  sound,  the  plaintiff  could  not  recover. 

§  1226.  .  "  A  representation,"  said  Crowder,  J.,  in  that 

case,  "  to  constitute  a  warranty  must  be  shown  to  have  been 
intended  to  form  part  of  the  contract  I  think  it  abundantly 
clear  upon  the  evidence  that  the  matter  h^re  relied  on  was  not 
understood  or  intended  as  forming  part  of  the  contract  which 
might  be  made  at  the  auction  on  the  following  day,  which  it 
was  well  known  to  both  parties  would  be  without  a  warranty. 
It  was  a  mere  representation,  quite  distinct  from  any  intention 
to  warrant  the  animal." 

§  1227. Farther  illustration.— On  the  other  hand,  in 

a  substantially  similar  case  ^  recently  arising  in  Vermont,  the 
facts  were  that  plaintiff  inquired  of  defendant  concerning  a 
horse  which  he  had  advertised  to  be  sold  at  auction,  and  re- 
ceived assurances  as  to  the  age  and  soundness  of  the  horse, 
which,  she  was  told,  could  not  be  sold  at  private  sale  but  must 
be  sold  at  the  auction,  when  she  could  attend  and  bid.  Eelying 
upon  these  assurances  she  bought  the  horse  at  the  auction  sale. 

such  manner  and  circumstances  as  them.*'     See  also  James  t.  Bocage 

to  authorize  the  vendee  to  under-  (1885),  45  Ark.  284;  Holmes  ▼.  Tyson 

stand  that  the  vendor  intended  to  be  (1892),  147  Pa.  St  805, 23  Atl.  R.  564, 15 

bound  by  them  as  a  part  of  the  oon-  L  R  A.  209. 

tract  of  sale,  and  he  must  accord-       l  Grossman  v.  Johnson  (1891),  63  Yt* 

ingly  have  purchased  in  reliance  upon  833,  22  Atl.  B.  608, 18  I*  R.  A.  678L 
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The  horse  proved  to  be  unsound,  and  there  was  evidence  tend- 
ing to  show  that  the  defendant  knew  it  when  he  made  the  rep- 
resentations. Plaintiff  sought  to  recover  upon  a  warranty  and 
also  on  the  ground  of  fraud,  and  was  permitted  to  do  so.  The 
court  based  its  conclusions  upon  the  ground  of  an  express  war- 
ranty made  pending  the  treaty  of  sale  by  an  affirmation  of 
quality  upon  which  the  plaintiff  was  entitled  to  rely.  The  dis- 
tinction between  representation  and  warranty  was  not  referred 
to,  though  the  facts  were  such  as  would  undoubtedly  have  sus- 
tained a  recovery  upon  the  ground  of  a  false  representation. 

§  1228.  — ^  Not  to  be  confased  with  time  of  warranting. 

The  question  is  not  to  be  confounded  with  that  of  the  time 
when  a  warranty  may  be  made,  for,  as  will  be  seen,^  the  state- 
ment which  constitutes  the  warranty  may  be  made  at  the  very 
beginning  of  the  negotiation  and  at  a  considerable  period  before 
the  contract  is  closed :  the  material  question  is,  not  when  the 
representation  was  made,  but  whether  it  was  designed  by  the 
parties  to  be  a  term  in  the  contract. 

§1229. How  deter  mined. —  The  determination  whether 

a  given  statement  is  a  representation  or  a  warranty  is  usually 
a  question  for  the  jury,  though  it  may  be  decided  by  the  court 
if  the  facts  are  not  in  dispute.^ 

§  1230. How  affected  by  usage. —  If,  under  the  rules  of 

law,  the  statement  is  merely  a  representation,  a  local  and  spe- 
cial usage  cannot  convert  it  into  a  warranty.' 

§  1231.  Warranty  to  be  distinguished  from  condition* — 

Warranty  is  also  to  be  distinguished  from  condition.  Condition 
is  a  statement  or  promise  which  forms  the  basis  of  the  contract, 
and  a  breach  of  it  entitles  the  party  relying  upon  it  to  treat 

iSeepoff,  %  1286,  ma  weller,  4  id  388;  Morrill  v.  WaUace, 

'Kixiley   v.   Fitzpatrick,  4  How.  0  N.  H.  lit 
(Mi8&)  59,  84  Am.  Dec.  108;  Bradford       >  Wetherill  v.  Neilson  (1858),  20  Pa. 

T.  Biufa,  10  Ala.  886;  Hoase  v.  Fort,  4  St  448,  59  Am.  Dec.  741,  overruling 

Blackf.  (Ind.)  298;  Baum  ▼.  Stevens  Snowden  v.  Warder,  8  Bawle  (Pa.), 

2  Ired.  (N.  Q)  411;  Foggart  ▼.  Black-  101. 
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the  contract  as  at  an  end.^  Warranty,  on  the  other  hand,  is, 
as  has  been  seen,  a  collateral  or  subsidiary  promise,  the  breach 
of  which  does  not  ordinarily  terminate  the  contract,  but  gives 
rise  merely  to  an  action  for  damages. 

In  practice,  however,  the  distinction  between  warranty  and 
condition,  though  clear  enough  when  attended  to,  is  frequently 
lost  sight  of,  and,  especially  in  the  field  of  implied  warranty, 
many  elements  of  the  contract  which  are  really  conditions  are 
commonly  designated  warranties  which  the  law  implies.'  The 
practice  leads  to  confusion,  and  has  been  often  deprecated,  but 
it  seems  to  be  too  firmly  rooted  for  extermination. 

§  1232«  Warranty  absolute  or  conditionaL —  A  warranty 
may  be  either  absolute  or  conditional.  It  is  usually  the  former, 
but  there  is  no  legal  objection  to  making  its  operation  and  ef- 
fect dependent  upon  a  contingency  or  condition ;  and  if  this  is 
done  the  warranty  will  be  available  only  in  the  event  speci- 
fied.' A  common  example  of  the  conditional  warranty  is  that 
found  in  many  contracts  for  the  sale  of  agricultural  imple- 
ments —  a  subject  hereafter  more  fully  to  be  considered.* 

§  1233.  Classification  of  warranties. —  Warranties  are  usu- 
ally classified  as  express  or  implied;  the  former  being  those 
which  the  seller  makes  in  terms,  while  the  latter  are  those 
which  the  law  implies  from  the  nature  or  circumstances  of  the 
case.  The  most  important  of  those  which  are  said  to  be  im- 
plied by  law  are  warranties  of  title,  quality,  fitness,  and  gen- 
uineness. 

The  subject  will  be  considered  in  accordance  with  this  classi- 
fication. 

IL 

Express  Wabbaktibs. 

§  1234.  Express  warranty  defined. — An  express  warranty, 
in  the  sense  in  which  those  words  are  here  used,  is  to  be  dis- 

1  See  ante,  §  12ia  Iowa»  477,  and  cases  cited  in  §§  133^ 

^Seepost,  %  1295  et  seq.  ldSi,po&L 

3  See   Bomberger  v.   Griener,  18       « Sea  §  1883^  iKlffe 
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tinguished  from  the  warranties  implied  by  law  and  hereafter 
to  be  considered.^  The  latter  are  obligations  arising  largely 
from  mere  implication  of  law;  the  former  is  one  which  arises 
from  the  declarations  and  conduct  of  the  parties. 

An  express  warranty,  therefore,  is  a  direct  and  positive  af- 
firmation or  assertion  made  by  the  seller,  as  part  of  the  con- 
tract of  sale,  relating  to  some  matter  of  fact  respecting  the 
title,  qaality,  character  or  condition  of  the  thing  sold,  under 
such  circumstances  that  it  may  fairly  be  regarded  by  the  buyer 
as  a  promise  or  undertaking  on  the  part  of  the  seller  that  the 
fact  is  as  he  so  affirms  or  asserts,  and  which  the  buyer  relies 
upon  as  such  in  making  the  purchase.' 

§  1235.  What  constitutes  a  warranty  —  Any  direct  and 
positive  affirmation. —  In  order  to  constitute  an  express  war- 
ranty no  particular  language  is  necessary.  It  is  not  required 
that  it  shall  be  in  writing,  or  be  made  in  specific  terms;  and  it 
is  not  at  all  necessary  that  the  word  "  warrant "  or  "  warranty  " 
shall  be  used.'  Any  direct  and  positive  affirmation  of  a  mat- 
ter of  fact,  as  distinguished  from  a  mere  matter  of  opinion  or 
judgment,  made  by  the  seller  during  the  treaty  of  sale  and  as 
a  part  of  the  contract,  designed  by  him  to  induce  the  action 
of  the  purchaser  and  actually,  to  some  extent  at  least,  relied 
upon  by  the  latter  in  making  the  purchase,^  will  be  deemed  to 

iSeei)08f,  g  1295.  kine  ▼.  Swanson  (1895),  45  Neb.  767, 

*See  the  cases  cited  in  the  foUow-  64  N.  W.  R.  216;  Money  ▼.  Fisher 

ing  sectiona  (1895),  92  Hun  (N.  Y.X  347;  Robinson 

<  Fairbank  Canning  Ckx  ▼.  Metzger,  t.  Harvey  (1876),  82  UL  58;  Polhemus 

118  N.  Y.  260,  23  N.  EL  R.  872, 16  Am.  v.  Heiman  (1878),  45  CaL  573;  Austin 

St  R  753;  Switzer  v.  Pinconning  v.  Nickerson  (1867X  21  Wis.  649. 

Mfg.  Ca,  59  Mich.  488,  26  N.  W.  R  «  Reliance  npon  the  warranty  is 

762;  Latham  v.  Shipley,  86  Iowa,  543,  indispensable  to  a  recovery  upon  it. 

53  N.  W.  R  342;  Callanan  v.  Brown,  Richardson  v.  Ck>ffman,  87  Iowa,  121, 

31  Iowa,  333;  Jack  v.  Railroad  Ca,  53  54  N.  W.  R  356  [citing  Tewkesbury  v. 

Iowa,  399,  5  N.  W.  R  537;  Reed  v.  Bennett,  31  Iowa,  83;  McGrew  v.Fpr- 

Hastings,  61  III  266;  Henshaw  v.  Rob*  sythe,  31  Iowa,  181 ;  Jackson  v.  Mott, 

ins,  9  Meta  (Ifass.)  83,  43  Ahl  Dec.  76  Iowa,  265,  41  N.  W.  R  12;  McDon- 

367;  Warren  v.  Philadelphia  Coal  Ca,  aid  Mfg.  Ca  v.  Thomas,  53  Iowa,  560, 

83  Pa.  St.  437;  Osgood  v.  Lewis,  2  H.  5  N.  W.  R  737:  Figge  v.  Hill,  61  Iowa, 

&  G.  (Md.)  495, 18  Am.  Deo.  317;  Ers-  430, 16  N.  W.  R  339];  Deyo  v.  Ham- 
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be  a  warranty.^  Following  this  principle  more  fully  into  de- 
tails, it  may  be  noticed  that — 

§  1236.  .  Direct  assertions  or  positive  representations  as 

to  title,  quality  or  condition,  express  stipulations  concerning 
ttie  description  of  the  goods,  explicit  declarations  that  the 
negotiations  are  conditioned  upon  the  existence  of  given  attri- 
butes, capacities  or  characteristics,^  and  the  like,  are  a  few  of 

mood  (1894),  102  Mich.  122, 60  N.  W.  R.  43  Me.  226,  60  Am.  Dec.  56;  Lamme 
455;  though  it  need  not  constitute  v.  Oregg,  1  Mete.  (Ky.)  444,  71  Am. 
the  sole  reliance.  Bhordan  v.  Kyler  Dea  489;  Osgood  ▼.  Lewis,  2  H.  &  G. 
(1882),  87  Ind.  88.  Plaintiff  need  not  (Md.)  495, 18  Am.  Dea  317;  Shippen  v. 
testify  directly  that  he  relied  upon  Bowen,  122  U.  S.  575,  90  Lb  ed.  1172; 
it;  whether  he  did  so  or  not  isaques-  Weimer  v.  Clement,  87  Pa.  St  147; 
tion  for  the  jury.  Way  v.  Martin,  140  Murphy  t.  Gay,  87  Ma  585;  Caron- 
Pa.  St  499,  21  AtL  R  428;  Wilmot  ▼.  delet  Iron  Works  ▼.  Moore,  78  III.  65; 
Hurd,  11  Wend.  (N.  Y.)  584;  Dake  Reese  y.  Bates  (1897),  94  Va.  821,  26 
Engine  Mfg.  Ckx  v.  Hurley,  99  Mich,  a  EL  R.  865;  Burr  ▼.  Redhead,  eta  Ca 
16,  57  N.  W.  R.  1044.  '  (1897),  52  Neb.  617,  72  N.  W.  R  1058; 
iFairbank  Canning  Co.  v.Metzger,  MoClintook  v.  Emick  (1888),  87  B;y. 
supra;  Hawkins  ▼.  Pemberton,  61  160, 7  a  W.  R  908;  Herron  ▼.  Dibrell 
N.  Y.  198,  10  Am.  R  595;  Drew  v.  (1891),  87  Va.  289, 12  a  E.  R  674;  Ho- 
Edmunds,  60  Vt  401, 15  AtL  R  100,  bart  v.  Young,  63  Vt  363,  21  AtL  R 
6  Am.  St  R  122;  McLennan  ▼.  Oh-  612,  12  L.  R  A  69a 
men,  75  Cal.  558, 17  Paa  R  687;  Pol-  Ut  will  be  found  in  later  sections 
hemus  y.  Heinman,  45  CaL  578;  Mo-  (post,  §  1333)  that  the  description  of 
Kinnon  v.  Mclntoeh,  98  N.  C.  89,  3  a  the  goods  may  raise  an  implied  war- 
E.  R  840;  Horton  v.  Green,  66  N.  C.  ranty  of  conformity;  but  there  can 
596;  Lewis  v.  Rountree,78  N.  Q  323;  be  no  question  that  conformity  to 
Powell  V.  Chittick,  89  Iowa,  513,  56  description  may  also  become  the 
N.  W.  R  652;  Barnes  v.  Burns,  81  mutter  of  an  express  warranty. 
Wis.  232,  51  N.  W.  R  419;  White  v.  Thus  in  Groetzinger  v.  Kann,  105  Pa. 
Stelloh,  74  Wia  435,  43  N.  W.  R  99;  St  578,  30  AtL  R  1043,  44  Am.  St  R 
Neave  v.  Arntz,  56  Wis.  174*  14  N.  W.  676,  sellers  wrote  to  buyers  offering 
R  41;  Smith  t.  Justice,  13  Wis.  600;  to  sell  leather,  and  saying  **Our 
Hahn  v.  Doolittle,  18  Wi&  196,  86  Am.  leather  is  now  thoroughly  tanned." 
Dea  757;  Austin  v,  Nickerson.  21  Buyers  replied:  ''If  your  leather  is 
Wis.  542 ;  Giffert  ▼.  West  33  Wis.  617 ;  thoroughly  tanned  now,  and  all  right 
Elkins  y.  Kenyon,  84  Wis.  93;  Hen-  in  other  respects,  we  will  take,*'  eta 
shaw  Y.  Robins,  9  Meta  (Mass.)  83,  43  Held  to  amount  to  an  express  war- 
Am.  Dea  367;  Chapman  v.  Murch,  19  ranty  that  the  leather  was  thor- 
Johns.  (N.  Y.),  290,  10  Ahl  Dea  227;  oughly  tanned.  (The  court  cited  and 
Swett  Y.  Colgate,  20  Johns.  196,  11  relied  upon  Philadelphia  Iron  Ca  y. 
Am.  Dea  266;  Mason  y.  Chappell,  15  Hoffman,  —  Pa.  St  — f  4  AtL  R 
Gratt  (Va.)  572;  Randall  v.  Thornton,  848,  where  a  stipulation  for  sale  and 
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the  many  illustrations  furnished  by  the  cases  of  the  affirmations 
constituting  express  warranties  within  the  foregoing  rule. 

§  1237.  Intention  to  warrant. —  It  is  not  necessary,  accord- 
ing to  the  clear  weight  of  authority,  that  the  seller  shall  actu- 
ally have  intended  his  representation  to  be  a  warranty.^  If  he 

delivery  of  iron  ''strictly  neutral"  press  warranty  that  she  was  so;  and 
was  held  an  express  warranty;  and  in  Love  v.  Miller,  104  N.  C.  582, 10  S. 
Halloway  v.  Jacoby,  120  Pa.  St  583,  £.  R  685,  where  there  was  a  sale 
15  AtL  R.  487, 6  Am.  St.  R.  737,  where  of  cotton  « to  be  of  the  average  grade 
an  order  was  given  for  corn, "  pro-  of  middling,"  it  was  held  that  this 
vided  it  is  good,  salable  corn,"  and  was  a  warranty  that  the  cotton  was 
the  order  was  accepted  generally,  of  such  grade  in /acf.  and  not  merely 
and  it  was  held  that  there  was  a  that  it  was  so  according  to  any  par- 
warranty  that  it  was  corn  of  the  ticular  method  of  inspection, 
kind  described;  and  Holt  v.  Pie,  120  ^ There  are,  it  is  true,  many  cases 
Pa.  St  425, 14  AtL  R.  889;  and  Pratt  which  hold,  or  at  least  assert,  that 
V.  Paules,  —  Pa  St  — ,  4  AtL  R.  the  seller's  representations  cannot  be 
751,  where  an  order  which  was  ac-  deemed  to  be  a  warranty  unless  he 
cepted  specified  that  the  goods  should  intended  that  they  should  be  so  con- 
be  of  a  certain  quality,  and  it  was  sidered,  or,  as  it  is  put  in  Pennsylva- 
held  that  there  was  an  express  war-  nla  by  Chief  Justice  Gibson  (in  Mc- 
ranty  that  they  were  of  that  quality.)  Farland  v.  Newman  (1839),  9  Watts 
Many  other  cases  hold,  and  rightly,  (Pa.),  55,  34  Am.  Dea  497X,  unless  the 
that  direct  and  positive  assertions  jury  are  '*  satisfied  from  the  whole 
concerning  the  description  of  the  that  the  vendor  actually  and  not 
article,  and  also  words  of  description  constructively  consented  to  be  bound 
in  bills  of  sale,  bills  of  parcels,  bro-  for  the  truth  of  his  representation." 
ker*s  notes,  and  the  like,  constitute  This  idba  seems  to  have  been  con- 
express  warranties  that  the  goods  tinned  in  the  Pennsylvania  cases, 
conform  to  the  description.  Osgood  Thus  in  Hexter  v.  Bast  (1889),  125  Pa. 
v.  Lewis,  2  H.  <K  G.  (Md.)  495, 18  AnL  St  52, 17  Atl  R  252,  11  Am.  St  R. 
Dec.  317.  where  a  statement  in  a  bill  874^  it  is  said  of  a  warranty  that  **  no 
of  parcels  of  a  quantity  of  oil  that  it  special  form  of  words  is  necessary  to 
was  "winter-pressed  sperm  oil "  was  create  it;  an  affirmation  at  the  time 
held  an  express  warranty  that  such  of  the  sale  is  sufficient,  provided  it 
oil  was  winter  pressed:  and  in  Yates  was  so  intended." 
V.  Pym,  6  Taunt  446,  the  description  The  same  view  prevailed  at  an 
in  a  sale  note  of  the  goods  as  "  prime  early  day  in  Yermoiit,  but  this  view 
singed  bacon "  was  held  an  express  has  been  subsequently  modified, 
warranty  that  it  was  such;  and  Shep-  Thus  in  Enger  v.  Dawley  (1890),  62 
herd  v.  Kain,  5  B.  &  Aid.  240,  where  Vt  164^  19  AtL  R  478,  it  is  said:  "To 
a  statement  in  an  advertisement  of  constitute  a  representation  a  war- 
a  ship  that  she  was  "copper-fast-  ranty,  it  must  have  been  so  intended 
ened  "  was  held  to  amount  to  an  ex-  and  understood  by  the  parties,  both 
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uses  language  which  in  law  amounts  to  a  warranty,  and  the 
buyer  relies  on  it  as  such,  the  seller  cannot  escape  responsibil- 
ity upon  the  ground  that  he  had  no  intention  to  warrant. 
What  the  buyer  reasoijably  understood  rather  than  what  the 
seller  actually  intended  must  usually  be  the  important  inquiry.* 

vendor  and  vendee  (Beeman  v.  Buck,  in  Stone  ▼.  Denny,  4  Mete.  (Masa) 

8  Vt  53,  21  AnL  Dec.  571 ;  Foster  v.  151,  that  "  the  courts  have  in  their 

Caldwell,  18  Vt  176;  Bond  v.  Clark,  later  decisions  manifested  a  strong 

35  Vt  577;  Houghton  v.  Carpenter,  disposition  to  construe  liberally  in 

40  Vt  588;  Pennock  v.  Stygles,  54  favor  of  the  vendee  the  language 

Vt  226);  or  intended  by  the  parties  used  by  the  vendor  in  making  any 

as  a  part  of  the  contract  (Richardson  affirmation  as  to  his  goods,  and  have 

V.  Grandy,49  Vt  23);  or  have  formed  been  disposed  to  treat  such  affirma- 

the  basis  of  the  contract  (Beals  v.  tions   as  warranties  whenever  the 

Olrostead,  24  Vt  114,  58  Am.  Dea  language  would  reasonably  author- 

150;  Drew  v.  Edmunds,  60  Vt  401, 15  ize  the  inference  that  the  vendee  so 

Atl.  R.  100,  6  Am.  St  R.  122)."  understood  it" 

Similar  views  have  been  announced  In  Hawkins  v.  Pemberton,  51 N.  Y. 
in  Illinois.  Ender  v.  Scott,  11  III  198, 10  Am.  R  595,  Earl,  J.,  says:  '<It 
35;  Adams  v.  Johnson,  15  111.  345;  is  not  true,  as  sometimes  stated,  that 
Kohl  V.  Lindley,  39  IlL  195,  89  Am.  the  representation,  in  order  to  con- 
Dec.  294;  Hanson  v.  Busse,  45  111.  stitute  a  warranty,  must  have  been 
496.  But  that  the  court  in  Illinois  is  intended  by  the  vendor,  as  well  as 
in  accord  with  the  rule  generally  understood  by  the  vendee,  as  a  war 
prevailing  is  shown  by  such  cases  as  ranty.  If  the  contract  be  in  writing 
Reed  v.  Hastings,  61  IlL  266.  and  it  contains  a  clear  warranty,  the 

And  in  Indiana.  House  v.  Fort,  4  vendor  will  not  be  permitted  to  say 
Blackf.  293,  where  it  is  said:  "There  that  he  did  not  intend  what  his  Ian- 
was  no  warranty  in  terms;  and  if  by  guage  clearly  and  explicitly  declares; 
the  language  used  a  warranty  was  and  so,  if  it  be  by  parol,  and  the  rep- 
intendedf  that  intention  was  to  be  resentation  as  to  the  character  or 
proved."  quality  of  the  article  sold  be  positive. 

And  in  North  Carolina.   Erwin  v.  not  mere  matter  of  opinion  or  judg- 

Maxwell,  8  Murphey,  241,  9  Ajn.  Dec.  ment,  and  the  vendee  understands 

602:  Ayres  v.  Parks,  3  Hawks,  59;  it  as  a  warranty,  and  he  relies  upon 

Foggart  V.  Blackweller,  4  Ired.  238;  it,  and  is  induced  by  it,  the  vendor 

but  compare  with  McKinnon  v.  Mo-  is  bound  by  the  warranty,  no  matter 

Intosh,  98  N.  C.  89,  3  S.  E.  R  840.  whether  he  intended  it  to  be  a  ^ar- 

There  are  expressions  to  the  same  ranty  or  not    He  is  responsible  for 

effect  in  Bagley  v.  Rolling  Mill,  21  the  language  he  uses,  and  cannot  es- 

Fed  R  159.  cape  liability  by  claiming  that  he 

1  Notwithstanding   the   rule   laid  did  not  intend  to  convey  the  impres- 

down  in  the  cases  referred  to  in  the  sion  which  his  language  was  calcu- 

preceding   note,  there   can    be   no  lated  to  produce  upon  the  mind  of 

doubt,  as  is  pointed  out  by  Dewey,  J.,  the  vendee."    To  same  effect:  Fair- 
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§  1238.  How  determined. —  If  the  contract  is  in  writ- 
ing, or,  thoagh  in  parol,  if  the  facts  are  not  disputed,  the  ques- 
tion whether  the  language  used  amounts  to  a  warranty  is  usually 
to  be  determined  by  the  court  ;^  but  where  the  contract  rests 
in  parol  and  the  facts  are  in  dispute  or  the  language  is  ambigu- 
ous, it  becomes  a  question  for  the  jury  to  determine  whether 
there  was  a  direct  and  positive  aflBrraation  of  a  matter  of  fact 
as  part  of  the  contract,  and  whether  the  buyer  was  induced  to 
purchase  by  his  reliance  upon  it.^ 

§  1239. Motiye— Good  faith  no  defense.—  So  that  the 

seller  made  the  representation  in  entire  good  faith,  believing 
it  to  be  true,  is  no  defense.  His  good  or  bad  faith  may  be  mate- 
rial where  the  right  to  rescind  or  maintain  an  action  for  deceit 
is  the  point  in  issue,  but  the  seller  is  none  the  less  liable  upon 
his  warranty  because  he  honestly  believed  the  fact  to  be  as 
stated.  As  said  in  a  recent  case:'  "A  warranty  in  a  sale  of 
chattel  property  is  a  part  of  the  contract;  and  the  warrantor 
is  bound  by  it,  and  answerable  in  damages  for  its  breach,  though 
he  may  have  honestly  believed  the  article  to  be  as  warrantee!. 
But  the  representations  of  the  seller  may  fall  short  of  an  ex- 
press warranty,  and  yet  may  be  such  as  to  induce  the  purchaser 
to  rely  upon  them,  and  entitle  him  to  redress  against  the  seller 
if  the  latter  knew  they  were  false,  or  recklessly  made  them  with- 
out reasonable  ground  for  believinor  them  to  be  true." 

bank  Canning   Ckx  v.  Metzger,  118  Horner  v.  Parkhurst,  71  Md.  110,  17 

N.  y.  260,  23  N.  E.  R  372. 16  Am.  8t  AtL  R.  1027. 

R.  753;  M'Ciintock  v.  Emick,  87  Ky.  >  Hawkins   v.  Pemberton.  supra; 

160,  7  a  W.  R  903;  Neave  y.  Arntz,  Jackson  v.  Mott,  76  Iowa,  263,  41  N. 

56  Wis.  174, 14  N.  W.  R  41;  Stroud  W.  R  12;  McGrew  v.  Forsythe,  81 

V.  Pierce,  6  Allen  (Mass.),  413;  Rob-  Iowa,  179;  Figge  v.  Hill,  61  Iowa, 

inson  v.  Harvey,  82  IlL  58;  Dounce  430, 16  N.  W.  R  339;  Osgood  v.  Lewis, 

V.  Dow,  64  N.  y.  411;  Van  Wyck  v.  2  H.  &  G.  (Md.)  495,  18  Am.  Dea  317; 

Allen,  69  N.  Y.  61;  Smith  v.  Justice,  Homer  v.  Parkhurst,  71  Md.  110, 17 

13  Wis.  600;  Huntington  ▼.  Lombard  AtL  R   1027;   Erskine  v.  Swanson 

(1900),  —  Wash.  — ,  60  Paa  R  414;  (1895),  45  Neb.  767,  64  N.  W.  R  2ia 

Erskine  v.  Swanson  (1895),  45  Neb.  3  Gartner  v.  Corwine  (1897),  57  Ohio 

767,  64  N.  W.  R  216.  St.  246,  48  N.  K  R  945. 
1  Hawkins  v.  Pemberton,  supra; 
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§  1240«  Reference  to  other  warranties  or  to  printed  state- 
ments —  Warranty  by  conduct. — 'The  aflBrmation  which  may 
be  deemed  to  be  a  warranty  need  not  be  made  in  express  words. 
It  may  be  made  by  conduct,^  and  the  language  used  on  other 
occasions,  in  previous  dealings,^  or  in  circulars,  advertisements 
or  testimonials,  may  be  adopted  and  incorporated  into  the  con- 
tract with  the  same  result  as  if  it  had  then  been  declared  in  ex* 
press  terms  for  the  purposes  of  that  particular  contract.'    The 

1  In  Horton  y.  Green  (1872),  66  N.  C.  and  a  general  statement  was  made 

596,  it  is  said:  <<*0f  necessity, in  verbal  that»  if  any  horse  offered  was  unfit 

contracts,  says  Chief  Justice  Ruffin,  for  single  driving,  it  would  be  men- 

a  greater  latitude  must  be  allowed  to  tioned,  it  was  held  that  a  sale  of  a 

evidence  to  establish  the  words  and  horse  without  stating  the  contrary 

the  meaning  of  parties.    The  evi-  carried   with   it  by  implication   a. 

dence   may    consist   of  everything  warranty  that  it  was  fit  for  single 

which  tends  to  establish  that  the  driving. 

vendor  nieant  to  convey  the  impres-  ^  Where  goods  of  a  given  kind  have 

sion  that  he  was  binding  himself  for  previously  been  sold. and  the  buyer 

the  soundness  of  the  article,  and  that  orders  more,  there   is   an   implied 

the  vendee  relied  on  what  was  pass-  warranty  that  they  shall  be  of  the 

ing  as  a  stipulation.*    Among  these  same  kind  as  those  formerly  sold, 

circumstances,  even  the  tones,  looks,  Bagley  v.  Rolling  Mills,  21  Fed.  R. 

gestures  and  the  whole  manner  of  159. 

the   transaction,  with  aU  the  sur-  'That  the  language  of  circulars, 

roundings,  would  be  competent  evi-  and  the  like,  describing  the  goods, 

dence  for  the  jury  to  consider  in  may  be  so  referred  to  as  to  constitute 

making  up  their  verdict"    In  Baum  part  of  the  contract,  see 'Phelps  v. 

V.  Stevens  (1842),  2  Ired.  (N.  G)  411,  Whitaker.  87  Mich.  72;  Palmer  v. 

the  controversy  was  whether  there  Roath  (1891),  86  Mich.  602, 49  N.  W.  R. 

was  a  warranty  of  soundness  of  a  590;  Latham  v.  Shipley,  86  Iowa,  543, 

slave   named  Jim.    Several   slaves  53  N.  W.  R  342;  Robson  v.  Miller,  11^ 

were  sold  at  auction,  and  when  the  S.  C.  586,  32  Aul  R  518;  Snow  v. 

one  prior  to  Jim  was  offered,  the  Shomacker  Mfg.  Oa,  69  Ala.  Ill,  44 

seller  said  that  he  did  not  warrant  Am.  R  509;  Power  v.  3arham,4  Ad. 

tfiat  negro,  as  he  was  uusound,  but  ft  EL  473,31  Eng.  Cohl  Lb  114;  Ormsby 

when  Jim  was  offered  he  said:  '*  Here  ▼.  Budd,  72  Iowa,  80, 83  N.  W.  R  457; 

is  a  young,  likely,  healthy  negro;  Boothby  v.  Scales,  27  Wis.  626;  Mil- 

what  is  bid  for  him  ?  "    Held  to  be  bum  Wagon  Ga  v.  Nisewarner,  90 

a  question  for  the  jury  whetlier  this  Va.  714,  19  S.  E.  R  846;  Landman  v. 

language     and     conduct    did    not  Bloomer  (1898),  117  Ala.  312,  23  &  R 

amount  to  a  warranty  of  soundness.  75^    But  it  must  actually  enter  inte 

In  Ingraham  v.  Union  R  Ca  (1896),  the  contract    Enger  v.  Dawley,  62 

19  R  L  856,  33  Atl.   R  875,  where  Vt  164. 19  AtL  R  47a   And  the  mere 

horses  were  being  sold  by  auction,  showing  of  testimonials  is  not  enough 
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material  inquiry  in  such  cases  is  whether  it  has  been  so  adopted, 
for  it  is  not  alone  enough  that  such  previous  dealings,  or  such 
circulars,  advertisements  or  testimonials,  be  referred  to  —  they 
must  expressly  or  impliedly  have  been  made  a  part  of  the  con- 
tract.^ Whether  they  have  or  not  will  be  for  the  court  to  de- 
termine where  the  negotiations  are  in  writing  or  undisputed, 
but  otherwise  for  the  jury. 

to  amount  to  a  warranty  in  acoord-  warranty  on  the  ground  that  they 

ance  with  their  statements  in  the  were  imperfect  and  incomplete  in- 

absence  of  any  evidence  that  the  struments,  but  the  court  held  that 

seller  adopted  their  language  as  his  the  order  and  the  warranty  so  evi- 

own.    Richey  ▼.  Daemicke,  86  Mich,  dently  referred  to  each  other  that 

647t  49  N.  W.  R.  516.  the  order  supplied  the  facts  to  which 

Wairantymaybe  made  by  referring  the  warranty  applied  and  made  it 

to  a  warranty  contained  in  separate  valid,  though  if  standing  alone  it 

written  instrument,  but  it  will  be  an  would  have  been  insufficient.  It  was 

oral  warranty.    Aultman  v.  Shelton,  also  held  that  the  plaintifiF  by  his  use 

90  Iowa,  288,  57  N.  W.  R.  857.  of  the  printed  forms  had  made  the 

In  Grieb  v.  Cole  (1886),  60  Mich,  printed  signature  his  own. 
397.  !^  N.  W.  R  579, 1  Am.  St  R.  533,  In  De  Witt  v.  Berry  (1889),  184  U. 
it  appeared  that  the  plaintiff,  Grieb,  S.  306,  33  L.  ed.  896,  10  Supi  Ct  R 
who  was  an  implement  dealer,  had  a  536,  it  appeared  that  by  the  terms  of 
general  printed  form  of  order  which  the  contract  of  sale  the  goods  were 
could  be  used  for  any  kind  of  an  im-  to  be  "  exactly  the  same  quality  as 
plement,  blanks  being  left  for  insert-  we  make  for  the  De  Witt  Wire  Cloth 
ing  the  names,  terms  and  description  Company."  The  buyers  insisted  that 
of  the  implement  On  the  back  of  this  made  the  contract  with  the  lat- 
the  order  was  a  printed  warranty  ter  company  a  standard  of  quality, 
having  blanks  in  it  for  the  insertion  but  the  court  said  that  the  language 
of  the  buyer's  name  and  the  kind  of  used  did  not  mean  that  the  goods 
implement,  but  evidently  referring  should  be  ''exactly  the  same  quality 
to  the  machine  which  might  be  or-  as  we  have  contracted  to  make  for 
dered  on  the  other  sida  The  order  the  De  Witt  Co.,"  but  simply  of  *'  ex- 
form  also  referred  to  '*  the  warranty  actly  the  same  quality  as  we  make 
hereon  indorsed."  This  warranty  for  the  De  Witt  Ca,"  and  therefore 
had  Grieb's  name  printed  at  its  foot  excluded  reference  to  that  contract 
Cole  ordered  of  Grieb  a  mowing  ma*  ^  Where  a  contract  of  sale  upon  a 
chine,  and  the  order  was  properly  certain  warranty  fails,  and  the  buyer 
filled  in  upon  one  of  these  order  then  makes  a  new  proposition  in 
blanks,  but  the  blanks  in  the  war-  writing,  silent  as  to  warranty,  which 
ranty  on  the  back  of  the  order  were  is  accepted,  the  warranty  in  the  pre- 
left  unfilled.  In  an  action  to  recover  vious  contract  is  not  incorporated, 
the  price,  the  defendant  objected  to  Byrd  v.  Campbell  Printing  Press  Ca» 
the  introduction  of  the  or  Jer  and  90  Qa.  542, 16  a  £.  R.  267. 
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§  1241. Mere  expression  of  jadgment  or  opinion  not 

a  warranty. — Bat  while  positive  aflBrmatioas  of  matters  of  fact 
will,  as  has  been  seen,  constitute  a  warranty,  this  is  not  ordi- 
narily true  of  expressions  of  mere  matters  of  opinion  or  judg- 
ment. For  it  is  certain  that  an  honest  expression  of  his  opinion 
or  judgment  as  such  imposes  no  liability  upon  the  seller,  though 
it  prove  to  have  been  unfounded  or  mistaken ;  ^  but  an  expres- 
sion of  an  opinion  or  judgment  which  he  does  not  honestly  enter- 
tain will  make  the  seller  liable  as  for  deceit  or  breach  of  war- 
ranty.^ 

§1242.  What  questions  presented. —  The  diflSculty 

which  arises  in  the  application  of  this  principle  is  in  determin- 
ing what  .representations  are  expressions  of  opinion  or  judg- 
ment merely  and  what  are  affirmations  of  fact,  and  the  diffi- 
culty is  increased  by  the  fact  that  the  sam^  representation 
may,  under  varying  circumstances,  fall  either  under  one  head 
or  the  other.  Where  the  parties  stand  upon  an  equal  footings 
with  equal  knowledge  or  means  of  knowledge,  an  assertion 
by  the  seller  presents  a  different  aspect  from  that  presented 
where  the  buyer  is  ignorant  or  has  no  means  of  knowledge 
and  relies  upon  the  opinion  or  judgment  of  the  seller,  whose 
opportunities  for  correct  information  are  superior. 

In  the  former  case,  it  may  be,  as  was  said  by  BuUer,  J.,  in  a 
leading  case,'  *^  that  the  assertion  was  of  mere  matter  of  judg- 
ment and  opinion  —  of  a  matter  of  which  the  defendant  had 
no  particular  knowledge,  but  of  which  many  men  will  be  of 

1  See  ante,  §  87t  **  Before  a  party  v.  Smith,  5  M.  &  Ry.  124,  the  seller  of 
can  be  held  on  a  contract  of  war-  a  horse  refused  to  warrant  it,  but  as- 
ranty,  what  he  states  must  be  some-  serted  that  it  was  "  sound  to  the  best 
thing  more  than  an  expression  of  an  of  bis  knowledge.*'  He  actually  knew 
opinion  or  the  annoimcement  of  that  the  horse  wa9  unsound.  It  was 
his  judgment  It  must  contain  a  held  that  there  was  a  qualified  war- 
promise,  express  or  implied,  in  addi-  ranty  and  that  the  seller  was  liable 
tion  thereto,  to  make  good  the  opin-  for  the  breach  of  it.  Compare  Lynch 
ion  or  judgment  thus  expressed.**  v.  Curfman,  65  Minn.  170, 68  N.  W.  IL 
Linn  y.  Gunn,  66  Mich.  447,  23  N.  W.  6,  cited  in  a  later  note. 
R  84.  » Pasley  t.  Freeman,  8  T.  *R.  51,  1 

>  Thu8,in  the  oft  cited  case  of  Wood  Rev.  R.  634. 
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many  minds,  and  which  is  often  governed  by  whim  and  caprice. 
Judgment  or  opinion,  in  such  case,  implies  no  knowledge."  ^ 

1 "  There  is  a  distinotion,"  it  is  said  picture  in  question  was  the  work  of 
in  To  well  ▼.  Gate  wood,  2  Scam.  (Ill)  the  artist  whose  name  it  bore,  or  not 
22,  33  Am.  Dec,  437,  "as  to  the  legal  JWhat  then  does  the  catalogue  im- 
efifect  of  expressions  when  used  in  port?  That,  in  the  opinion  of  the 
reference  to  a  matter  of  fact,  and  seller,  the  picture  is  the  work  of  the 
when  used  to  express  an  impression  artist  whose  name  he  has  affixed  to 
or  opinion.  Where  the  representa-  it  The  action  in  its  present  shape 
tion  is  positive  and  relates  to  a  mat-  must  go  on  the  ground  of  some  fraud 
ter  of  fact  it  constitutes  a  warranty;  iu  the  sala  But  if  the  seller  only 
as  that  a  ship  is  an  American  or  represents  what  he  himself  believes, 
French  ship,  or  that  the  crew  con-  he  can  be  guilty  of  no  fraud.  The 
sists  of  so  many  hands.  But  where  catalogue  of  the  pictures  in  question 
the  representation  relates  to  that  leaves  the  determination  to  the  judg- 
which  is  a  matter  of  opinion  or  fancy,  ment  of  the  buyer,  who  is  to  exercise 
aa^  for  example,  the  value  of  a  horse  that  judgment  in  the  purchasa"  But 
or  painting,  in  such  cases  the  repre-  in  Power  v.  Barham  (1836),  4  Ad.  & 
sentation  is  to  be  regarded  as  an  ex-  £L  473,  31  Eng.  Ck>m.  L.  114,  Lord 
pre6sionofopinion,ratherthansucha  Denman  distinguished  Jendwine  y. 
verification  of  a  fact  as  will  amount  Slade,  supra,  on  the  ground  that  the 
to  a  warranty,  unless  that  idea  is  ex-  painters  there  mentioned  were  very 
eluded  by  an  express  warranty,  or  old  painters  (Lorraine  died  in  1682 
such  other  declaration  as  leaves  no  and  Teniers  in  1684),  and  held  that 
doubt  of  the  intention  to  make  a  where  pictures,  said  to  be  by  a  mod- 
warranty."  ern  painter,  were  sold  with  a  bill  of 

In  Jendwine  v.  Slade  (17OT),  2  Esp.  parcels  containing  the  words  "  Four 
572,  there  was  a  sale  of  paintings  pictures,  Views  in  Venice,  Gana- 
thought  to  be  by  old  mastera  Op-  letto  "  (who  died  in  1768),  it  was  at 
poeite  the  name  of  each  in  the  cata-  least  a  question  for  the  jury  whether 
logue  was  put  the  name  of  a  painter,  it  was  a  mere  expression  of  opinion 
Plaintiff  bought  two  said  to  be  by  or  an  affirmation  of  fact,  and  the 
Loraine  and  Teniers,  respectively,  jury  having  found  it  to  be  a  warranty 
and  brought  an  action  for  damages,  their  verdict  was  not  disturbed.  In 
alleging  that  the  pictures  were  copies  Lomi  v.  Tucker,  4  Car.  &  P.  15,  the 
and  not  original  Eminent  artists  sale  was  of  two  pictures  said  by  the 
and  picture  dealers,  who  were  called  seller  to  be  "a  couple  of  Poussins" 
as  witnesses,  differed  in  their  opin-  (Poussin  died  in  1665).  It  was  left  to 
ions  respecting  the  originality  of  the  the  jury  to  determine  whether  the 
pictures.  Lord  Kenyon  said  that  buyer  bought  them  believing  from 
**  It  was  impossible  to  make  this  the  the  seller's  representations  that  they 
case  of  a  warranty;  the  pictures  were  were  genuine;  and  if  so,  he  was  not 
the  work  of  artists  some  centuries  bound  to  take  them  unless  genuine, 
back,  and  there  being  no  way  of  trac-  Matters  of  opinion  and  not  war- 
ing the  picture  itself,  it  could  only  ran  ties. —  A  statement  in  a  bill  of 
be  matter  of  opinion  whether  the  sale  of  tobacco  describing  it  as  "good 
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But  in  the  latter  case  a  positive  affirmation  made  by  the 
seller  for  the  purpose  of  inducing  the  sale,  and  relied  upon  by 
the  buyer,  will  be  deemed  to  be  a  warranty,  even  though  under 

first  and  second  rate  tobacco,"  un-  A  statement  that  a  horse  sold  after 

accompanied  by  any  other  assurance  inspection  by  the  buyer  would  '*  stand 

of  quality,  is  mere  matter  of  opinion  the  work  the  buyer  had  to  do  *'  is, 

and  not  a  warranty.  Towell  v.  Gate-  "at  most,  a  mere  expression  of  opin- 

wood,  2  Scam.  (Ill)  23,  83  Am.  Dea  ion,  and  not  a  representation  or  af- 

437.  firmation  amounting  to  a  warranty.'* 

A  statement  by  a  country  drover  Richardson  v.  Ck)ffman,  87  Iowa,  121, 

to  a  New  York  city  stock-buyer  that  54  N.  W.  R.  350.    But  a  statement 

hogs  sold  to  the  latter  and  open  to  that  a  horse  is  a  *'  good  worker  "  may 

inspection  "  were  suitable  and  proper  be  a  warranty.    Tonef  v.  Zell,  149 

for  the  New  York  city  market "  "  is  Pa.  St  458,  27  AtL  R  304 

but  the   expression  of  an  opinion  An  assertion  as  to  the  age  of  a 

upon  a  subject  upon  which  the  pur-  horse  is  not  necessarily  a  warranty, 

chaser  had  much  the  better  oppor-  and  will  not  be  so  considered  where 

tunity  of  knowledge;  and  were  it  neither  party  understood  it  to  be 

otherwise,  it  would  not  constitute  a  more  than  a  mere   representation, 

warranty  in  law."   Bartlett  v.  Hop-  Jackson  v.  Mott,  76  Iowa,  263,  41  N. 

pock,  84  N.  Y.  lia  88  Ahl  Dea  42a  W.  R  12. 

So  of  a  statement  that  a  bond  is  A  statement  in  a  sale-catalogue  of 
*'an  A  Na  1  bond,*'  *' which  we  un-  horses  that  a  certain  young  stallion 
derstand  to  mean  simply  that  it  was  offered  *'  will  attract  attention  any- 
a  first-rate  bond  or  that  the  railroad  where  and  make  his  mark  as  a  foal- 
was  good  security  for  the  bond&"  getter "  is  but  a  mere  expression  of 
Deming  v.  Darling  (1889),  148  Mass.  opinion  or  prediction,  and  not  a  war- 
504,  20  N.  R  R  107.  ranty.    Roberts  v.  Applegate  (1894), 

So  of  a  statement  that  sheep  of-  153  III  210,  38  N.  R  R  670. 

fered  for  sale  "would  shear  from  In   Kircher   v.    Conrad   (1890),   9 

three  to  five   pounds  of  wool  per  Mont  191,  23  Paa  R  74, 18  Am.  St 

head,  and  that  [the   buyer]  could  R  731,  7  L.  R  A.  471,  it  was  held, 

pay  for  the  sheep,  by  the  wool  from  following  Lord  v.  Grow,  39  Pa.  St  88, 

the  sheep,  in  two  years,  and  have  80  Am.  Dec  504,  that  an  honest  as- 

wool  left"    Bryant  v.  Crosby  (1855)^  sertion  by  the  seller  of  wheat  that  it 

40  Me.  9.  was  spring  wheat  when  in  fact  it 

A  statement  that  canned  com  is  was  winter  wheat, —  the  wheat  being 

of  the  "  best  packing  of  1888  "  is  not  open  to  inspection,  and,  in  the  latter 

a  warranty.    Sleeper   v.  Wood,  60  but  not  in  the  former  case,   both 

Fed.  R  888,  21  U.  S.  App.  127,  9  C.  parties  having  equal  ineans  of  knowl- 

C.  A.  289.  edge, —  was  not  a  warranty.     But 

So  a   declaration   that  trees  for  both  of  these  cases  are  of  doubtful 

transplanting  have  not  been  injured  authority. 

by  the  weather.    Baker  v.  Header-  In  Kircher  v.  Conrad,  supra,  there 

son  (1869),  24  Wi&  509.  was  talk  about  a  quantity  of  wheat 
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other  circumstances  it  might  be  deemed  an  expression  of  opinion 
merely.* 

§  1243. Test  for  determining. —  The  decisive  test  has 

been  said  to  be  "  whether  the  vendor  assumes  to  assert  2^  fact 

The  buyer  said  if  he  knew  it  was  win  v.  Maxwell,  8  Murph.  (N.  C.)  241, 

spring  wheat  he  would  buy  a  certain  9  Am.  Dec.  603;  McFarland  v.  New. 

amount    The  other  said  he  did  not  man,  0  Watts  (Pa.^  55,  84  Am.  Dec. 

know  wliether  it  was  spring  wheat,  407;  House  v.  Fo»t,  4  Blackf.  (Ind.) 

but  could  find  out     The  buyer  re-  293;  Baird  ▼.  Matthews,  6  Dana  (Ky.), 

quested  him  to  do  sa    Later   the  129;  Inge  v.  Bond,  8  Hawks  (N.  C.)> 

seller  said  he   had  learned,  "It  is  101;  Whitney  v.  Sutton,  10  Wend, 

spring  wheat    We  have  just  got  a  (N.  Y.)  411;  Tyre  v.  Causey,  4  Harr. 

carload  of  it"  The  buyer  said, "  Are  (Del)  425;  Nawkins  v.  Berry,  5  Gilm. 

you  sure  it  is  spring  wheat,**  and  the  (IlL)  86;  Hazard  v.  Irwin,  18  Pick, 

seller  replied,  *'  What  do  you  take  (Mass.)  95.    But,  as  will  be  seen  in 

me  for  ? "    J3e/d,  not  to  constitute  a  section  1268,  jxxrf,  the  modern  rule 

warranty.  treats  positive  affirmations  of  this 

In  Holmes  v.  Tjrson  (1892),  147  Pa.  nature,  by  which  the  sale  was  in- 

St  805,  28  AtL  R  564,  15  L.  R  A.  209,  duced,  as  warranties, 
there  had  been  previous  statements       Express    refusal   to   warrant — 

that  the  horse  sold  was  kind,  sound  Where,   though   the    seller    makes 

and  gentle,  but  no  express  warranty  statements  concerning   quality,  he 

to  that  effect    On  the  day  of  the  expressly  refuses  to  warrant  what 

sale,  the  buyer  said,  "  I  have  nothing  he  says  is  to  be  regarded  as  mere  ex- 

to  show  that  you  warrant  this  horse  pression  of  opinion.    Lynch  v.  Curf- 

as  you  represent  him; "  to  which  the  man  (1896),  65  Minn.  170,  68  N.  W.  R 

seller  replied,  **  the  horse  is  just  the  5.    Compare  Wood  v.  Smith,  5  M.  & 

same  as  when  you  drove  him  on  Ry.  124,  cited  amie, 
Monday."    HM^  not  a  warranty.  ^  Where  there  was  correspondence 

Representations  as  to  valne  or  concerning  a  rulmg  machine,  which 
amonnt,  usually  mere  matters  of  had  been  described  in  seller's  cata- 
opinion  where  both  parties  stand  on  logue  as  second-hand  but  in  first- 
equal  footing.  Collins  v.  Jackson  class  order,  and  plaintiff,  the  seller, 
(1884),  54  Mich.  186;  Poland  v.  Brown-  wrote  the  buyer  that  the  machine 
ell  (1881),  181  Mass.  188;  Uhler  v.  "will  certainly  do  your  work,"  the 
Semple  (1869),  20  N.  J.  Eq.  288.  As  court  said:  "The  statements  in  the 
to  their  effect  as  fraud,  see  ante^  letters  of  plaintiff  with  reference  to 
§  936.  it  cannot  be  treated  as  mere  expres- 

Bepresentatlons  as  to  the  "  sonnd-  sions  of  opinion  in  regard  to  a  matter 

ness**  of  animals  and 'Slaves  were  concerning  which  the  defendant  was 

formerly  held  to  be  mere  matter  of  required  to  exercise  his  own  judg- 

opinion,  not  warranties  unless  so  tn*  ment    He  had  not  seen  the  machine, 

tended  by  the  seller,  and  imposing  no  and  relied  wholly  upon   plaintiff's 

liability  unless  knowingly  false.   £r-  statements  in  regard  to  it  That  fact 
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of  which  the  buyer  is  ignorant,  or  merely  states  an  opinion  or 
judgment  upon  a  matter  of  which  the  vendor  has  no  special 

knowledge,  and  on  which  the  buyer  may  be  expected  also  to 

plaintiff  knew,  and   therefore   his  also  Eyers  v.  Hadden  (1895),  70  Fed. 

statements  should  be  treated  as  rep-  R.  648. 

resentations  of  existing  facts  and  a  An   affirmation   that   sheep   are 

part  of  the  agreement.    His  letter  "young  and  healthy"  is  a  represen- 

indicates  a  knowledge  on  his  part  of  tation  of  matter  of  fact  and  will  oon- 

the  work  which  the  machine  was  stitute  a  warranty.  Bryant  v.  Crosby 

expected  to  do,  and  there  was  an  (1855),  40  Me.  9L    Andsoof  anaffirma- 

implled,  if    not    express,  warranty  tion  that  horses  sold  are  *' sound  and 

that  the  machine  furnished  would  kind."    Hobart  v.  Young  (1891),  63 

do  that  work.    Blackmore  t.  Fair-  Vt.  863,  21  AtL  R  612, 12  L.  R  A.  69*3; 

bank.  79  Iowa,  288,  44  N.  W.  R  548L  and  that  ewes  have  not  been  with 

It   was   not   necessary   that   there .  the  bucka    Reed  v.  Hastings  (1871), 

should  be   a  warranty  in   specific  61  IlL  266. 

terras.  Callanan  v.  Brown,  31  Iowa,  A  representation  by  the  mannfact- 
838;  Jack  v.  Railroad  Ca,  53  Iowa,  urer  and  seller  that  a  machine  **  will 
401,  5  N.  W.  R  537;  Forcheimer  ▼.  work  well  "or  "do  good  work  "may 
Stewart,  65  Iowa,  598,  22  N.  W.  R  constitute  a  warranty,  and  it  will  be 
886,  54  Am.  R  30;  Copas  v.  Provision  broken  if  the  buyer,  exercising  rea- 
Ca,  73  Mich.  541,  41  N.  W.  R  691;  2  sonable  care  and  skill  in  an  honest 
Sutherland  on  Damages,  409.  We  effort,  is  unable  to  make  it  do  good 
conclude  that  the  district  court  was  work.  McCormick  Harvesting  Mach. 
authorized  to  find  that  the  machine  Ca  v.  Brewer,  88  Iowa,  607,  55  N.  W. 
was  sold  with  a  warranty  that  it  was  R  537;  McCormick  Harvesting  Mach. 
in  good  order  and  would  do  good  Ca  v.  Russell,  86  Iowa,  556,  53  N.  W. 
work  and  the  work  of  defendant"  R  810.  So  a  representation  that 
Liatham  v.  Shipley,  86  Iowa,  543,  53  guano  sold  was  "as  good  as  any  in 
N.  W.  R.  342.  So  there  may  be  a  re-  the  market "  is  of  matter  of  fact,  and 
covery  where  a  horse  proves  not  to  a  warranty.  Reese  v.  Bates  (1897),  94 
be  a  "  good  worker,"  as  warranted.  Va.  821,  26  a  £.  R  865.  So  of  a  rep- 
Toner  V.  Zell,  149  Pa.  St  458,  27  AtL  resentation  by  the  seller  of  tobacca 
R  304.  Compare  with  Richardson  v.  that  it  was  "  sound,"  **  redried  "  and 
Coffraan,  87  Iowa,  121,  54  N.  W.  R  "would  certainly  keep."  Herron  t. 
356.  cited  in  preceding  note.  Dibrell  (1891),  87  Va.  289, 12  &  E  R. 

Afltrmations   as   to   matters   of  674 

fact,  CO  n  Ht  i  tn  tl  ng  war  ra  n  tl  es. —  A  representation  that  a  boiler  will 

An  affirmation  made  at  the  time  of  effect  a  saving  of  at  least  twenty  per 

the  sale  that  a  jack  sold  was  a  good  cent  in  fuel  over  any  other  horizontal 

and  sure  foal-getter  is  such  an  affir-  boiler  Is  a  warranty  and  not  mere 

mation  of  fact  as  to  constitute  a  war-  seller's  "  puffing."    Hazelton  Boiler 

ranty.    Lamme  v.  Gregg,  1  Meta  Ca  v.  Fargo  Gas  &  Electric  Ca  (18WV 

(Ky.)  444,  71  Am.  Dea  489;  Dickens  4  N.  Dak.  365»  61  N.  W.  R  151. 
V.  Williams,  2  R  Mon.  (Ky.)  374.    So 
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have  an  opinion  and  to  exercise  his  judgment.  In  the  former 
case  there  is  a  warranty,  in  the  latter  not."  ^ 

§  1244, Conrt  or  jury. — Whether  the  representation 

was  made  as  one  of  fact,  or  of  opinion  merely,  is,  where  the  facts 
are  in  dispate,  a  question  for  the  jury  to  determine;  *  but  where 
the  facts  are  conceded  or  the  statement  is  in  writing,  the  ques- 
tion is  for  the  court.* 

§  1245. Here  commendation  or  ^^  seller^s  praise  "  not 

a  warranty. — An  extension  of  the  doctrine  of  the  last  section 
is  found  in  the  well-settled  principle  that  mere  praise  or  com- 
mendation of  one's  wares  does  not  constitute  a  warranty.  Sim- 
jplex  commendatio  non  ohUgaty  is  the  maxim  of  the  law.*    It  is 

1  Carleton  v.  Jenks  (1897),  80  Fed.  mejtdatio.    Tewkesbury  v.  Bennett, 

R  »37,  47  U.  &  App.  734,  26  C.  C.  81  Iowa,  88;  McDonald  Mfff.  Ca  v. 

A-  265;  Roberts  v.  Applegate  (1894),  Thomas.  53  Iowa,  558,5  N.  W.  R.  737; 

163  ni  210, 38  N,  R  R.  676;  Benjamin  Wheeler  v.  Reed,  36  III.  81;  Childs  v. 

on  Sale  (6th  Am.  ed.),  §  613.  O'Donnell,  84  Mich.  533,  47  N.  W.  R. 

>  Jackson  V.  Mott,  76  Iowa,  263,  41  1108;   Mason  v.   Chappell,  15  Grat 

N.  W.  R.  12;  McGrew  v.  Forsythe,  81  (Va,)  572;   Hogins  v.  Plyrapton,  11 

Iowa,  179;  Figge  V.Hill, 61  Iowa, 430,  Pick.  (Mass.)  97;  Barrett  v.  Hall,  1 

16  N.  W.  R.  339;  McDonald  Mfg.  Ca  Aik.  (Vt)  269;  Fraley  v.  Bispham,  10 

V.  Thomas,  53  Iowa,  558.  5  N.  W.  R  Pa.  St  320;  Ryan  v.  Ulmer,  108  Pa, 

737;  Hawkins  v.  Peraberton,  51  N.  Y.  St  832,  56  Am.  R.  210, 137  Pa.  St  309. 

198,  10  Am.  R.  595;  Thome  t.  Mc-  A  statement  by  the  seller  of  a 

Veagh,  75  HI.  81;  Crenshaw  t.  Slye,  threshing  machine  that  it  is  a  very 

52  Md.  140;  Kingsley  v.  Johnson,  49  good  machine  and  will  do  nice  work 

Conn.  462;  Tuttle  v.  Brown,  4  Gray  is  not  a  warranty.    Worth  v.  McCon- 

(Maas.),  457;    Edwards  v.  Marcy,  2  nell,  42  Mich.  473,  4  N.  W.  R.  198 

Allen  (Mass.),  486;  Osgood  v.  Lewis,  2  (though  contra  where  the  manufact- 

H.  &  G.  (Md.)  495, 18  Am.  Dec.  317.  urer  warrants  that  a  machine  '*  will 

»  Holmes  v.  Tyson  (1892),  147  Pa.  St  work  well "  or  do  ''  good  work."  See 

805,  23  AtL  R.  564,  15  L.  R  A.  209;  notes  to  preceding  section). 

Kircher  v.  Conrad  (1890),  9  Mont  191,  **  Few  articles  are  sold  where  the 

23  Pac.  R.  74, 18  Am.  St  R.  731,  7  L.  vendor  does  not  praise  h^  wares,  and 

R.  A.  471;  Claghom  V.  Lingo,  62  Ala.  such  encomiums  are  generally  un- 

230.  derstood  by  purchasers  as  they  are 

^The  seller  who  "recommends"  intended  by  the  sellera'*    Adams  v. 

his  goods,  or  declares  that  they  are  Johnson,  15  IlL  845. 

**good,"   or    "fine,"    or    "nice,"   or  "Words  of  praise  or  commendation 

"choice,"orthelike,  does  not  thereby  by  a -vendor,  such  as  are  ordinarily 

warrant  them;  this  is  simplex  cornr  used  by  honest  tradesmen  as  arts  of 
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to  be  expected  that  the  seller  of  goods  will  praise  his  own,  if 
not  deprecate  his  competitor's  goods,  and  it  is  expected  also 
that  the  buyer  understands  this  disposition  and  we%hs  the 
words  accordingly.  The  most  common  form  of  this  "seller's 
praise ''  is  the  statement  respecting  the  worth  or  value  of  the 
goods.  Worth  or  value  is  usually  a  matter  of  opinion,  upon 
which  the  buyer  is  as  competent  to  decide  as  the  seller,  and  it 
is  well  settled,  therefore,  that  the  expressions  of  the  seller  upon 
this  subject  are  usually  to  be  deemed  neither  false  representa- 
tion ^  nor  warranty.'  An  exception  exists  where  the  seller  has 
peculiar  means  of  knowledge  upon  which  the  buyer  relies.* 
Kepresentations  as  to  cost,  as  has  been  seen,^now  usually  stand 
upon  a  different  footing  from  that  of  worth  or  value.  They 
are  ordinarily  representations  of  fact. 

§  12i6«  .  The  doctrine  of  immunity  to  seller's  praise  is 

one  which  is  not  to  be  pressed  too  far.  The  tendency  of  the 
later  cases  is  to  attach  more  conseqfuence  to  the  seller's  affirma- 
tions than  is  given  to  them  in  the  earlier  ones,  and  it  is  usually 
a  question  for  the  jury  whether  his  positive  aiiirmations  even 
of  worth  or  value  were,  under  the  circumstances,  to  be  re- 
garded as  the  mere  expression  of  his  opinion  or  as  such  reliance- 
begetting  representations  as  constitute  a  warranty.* 

§  1247.  Consideration  for  the  warranty — Time  of  mak- 
ing it. —  The  contract  of  warranty,  like  any  other,  requires  to 
be  supported  by  a  sufficient  consideration.    Where  the  war- 

■ 

persuasion  to  induce  purchase,  are  deemed  commendatorj  merely,  may 
deemed  insufficient  [to  constitute  a  acquire  a  special  commercial  signifi- 
warranty].     They  faU   within   the  cance,  and  when  so  used  may  con- 
maxim   simplex  commendatio  non  stitute  warranties.    See  post,  §  1330. 
dbligat,  and,  however  eztravagant,  ^  See  ante,  §  986u 
they  do  not  in  law  impose  a  liability  '  See  ante,  §  1241. 
either  in  the  nature  of  contract  or  of  >Ormsby  y.  Budd,  7d  Iowa,  80,  38 
tort.    Farrow  v.   Andrews,  69  Ala,  N.  W.  R.  457. 
96."    Tabor  v.  Peters,  74  Ala.  90,  49  *  See  ante,  §  937. 
Am.  R.  804.    To  like  effect:  Engle-  *  Tewkesbury  v.  Bennetti  81  Iowa, 
hardt  v.  Clanton,  83  Ala.  336^  3  a  R.  83;  McDonald  Mfg.  Ckx  v.  Thomas,  58 
680.  Iowa,  558,  5  N.  W.  R  737;  Wheeler 
Certain     expressions^    ordinarily  v.  ReeH,  30  IlL  81. 
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ranty  is  made  at  the  time  of  and  as  part  of  the  contract  of  sale, 
the  consideration  which  supports  the  latter  contract  suffices 
also  for  the  former.^  Where,  however,  the  warranty  is  not  made 
as  a  part  of  the  contract  of  sale,  it  is  not  binding  unless  made 
upon  a  separate  aild  sufficient  consideration.' 

§  1248.  .  It  is  not  required  that  the  warranty,  to  be  sus- 
tained by  the  consideration  for  the  sale,  shall  be  made  at  any 
particular  time  in  the  negotiations.  It  will  be  sufficient,  and 
the  warranty  will  constitute  a  part  of  the  sale,  when,  but  only 
when,  it  is  made  at  some  time  during  the  negotiations  —  after 
the  treaty  has  been  begun  and  before  it  is  finally  concluded.' 

1  Standard  Underground  Cable  Ca  In  Bryant  t.  Crosby  (1855),  40  Me. 

▼.  Denver  Consol.  Electric  Ca  (1896),  0,  talk  had  a  month  before  the  sale 

76  Fed.  R  422,  39  U.  a  App.  340,  22  was  held  to  be  too  remote  to  estab- 

CI  0.  A.  258.  lish  a  warranty. 

^A  warranty  made  after  the  sale  >  Where  the  negotiations  extended 

is  complete  is  not  valid  unless  made  through  several  days  and  occupied 

upon  a  new  consideration.  Summers  several  interviews,  it  was  held  that 

V.  Vaughan,  85  Ind.  823,  9  Am.  R.  a  warranty  on  one  of  them  was  sufii- 

741;  ToweU  v.  Gatewood,  2  Scam,  oient,  though  it  was  not  repeated  on 

(IlL)  22,  83  Am.  Dea  487;  Cady  v.  the  day  the  negotiations  closed.  Way 

Walker,  62  Mich.  157,  28  N.  W.  R.  v.  Martin,  140  Pa.  St  499,  21  Atl.  R. 

805,  4  Am.  St.  R.  884;  Morehouse  v.  42a  To  same  effect:  Wilmotv.  Hurd, 

Comstock,    42   Wis.   626;    Farmers'  11  Wend.   (N.   Y.)   584;    Hobart  v. 

StockBreeding   Ass'n   v.   Scott,  53  Young,  63  Yt  363,  21  AtL  R.  612, 12 

Kan.  534,  36  Tslo.  R  97a  L.  R.  A.  69a 

The  fact  that  it  was  made  to  in-  In  Crossman  v.  Johnson,  63  Vt.  333, 
duce  the  buyer  to  keep  the  goods  is  22  AtL  R.  608, 13  L.  R.  A.  678,  a  war- 
not  enough.  Fletcher  v.  Nelson  (1896),  ranty  of  a  horse  advertised  to  be  sold 
6  N.  Bak.  94, 69  N.  W.  R  58;  White  v.  at  auction,  repeated  after  the  sale 
Oakes  (1896),  88  Me.  367, 84  Atl.  R 175,  before  payment  or  delivery,  was  held 
82  L.  R  A.  692.  sufficient    (See  ante,  §  1227.) 

Representations  not  forming  part  A  private  warranty  relied  on  by 
of  the  contract  as  finally  consum-  the  purchaser,  but  given  to  him  pri- 
mated  do  not,  as  has  been  already  vately  before  an  auction  sale,  is  not 
seen,  constitute  a  warranty.  Ante,  such  a  fraud  on  other  bidders  as  to 
§  1225;  Hopkins  v.  Tanqueray,  15  relieve  the  seller.  Crossman  v.  John- 
Corn.  Bw  130;  Zimmerman  v.  Morrow  son,  supra;  Bronson  v.  Leach,  74 
(1881X  28  Minn.  867, 10  N.  W.  R  139;  Mich.  713,  42  N.  W.  R  I74 
James  v.  Bocage  (1885),  45  Ark.  284;  A  warranty  of  a  horse  after  it  had 
Holmes  v.  Tyson  (1892),  147  Pa.  St.  been  bid  off  at  auction,  but  before 
IM)5,  28  AtL  R  564^  15  h.  R^A.  209.  payment  and  delivery,  is  sufficient 
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§  1249.  — '■ — .  "Whether  it  was  so  made  is  usually  a  question  of 
fact  for  the  jury,  the  test  being  that  already  indicated,  whether 
the  whole  series  of  transactions,  including  the  warranty,  was 
really  one  contract  or  several  distinct  ones.^  If  the  former,  one 
consideration  suffices  for  the  whole;  if  the  latter,  each  must  be 
supported  by  its  own  consideration. 

§1250.  Constrnction  of  warranties  —  In  general. —  The 

construction  and  interpretation  of  express  warranties,  whether 
written  or  oral,  is  for  the  court.  If  tfio  warranty  is'in  writing, 
or  if  the  words  are  not  disputed,  the  legal  effect  of  the  war- 
ranty is  purely  a  question  of  law;  but  if  the  words  are  not 
agreed  upon,  or  if  the  making  of  any  warranty  whatever  is 
denied,  then  the  intervention  of  the  jury  becomes  necessary  to 
determine  this  disputed  question  of  fact,  subject  to  the  charge 
of  the  court  as  to  what  shall  be  the  legal  effect  to  be  given  to 
the  language  found  to  have  been  used. 

McGaughey  v.  Richardson^  148  Masa  warranted.     Held,  a  sufficient  con- 

608, 20  N.  K  R.  202,  followed  in  Doug-  sideration.     To  same  effect:    Ohio 

lass  V.  Moses,  89  Iowa,  40,  66  N.  W.  Thresher  Ca  v.  Hensel,  9  Ind.  Appi 

R.  271.  828,  86  N.  £.  R.  716. 

A  general  statement  at  a  sale  of  An  oral  agreement  at  the  time  of 
horses  by  auction,  that  if  any  horse  the  sale  to  warrant  is  sufficient  to 
offered  was  unfit  for  single  driving  sustain  a  warranty  reduced  to  writ- 
it  would  be  mentioned  when  he  was  ing  a  few  days  after.  Collette  ▼. 
offered,  constitutes  a  warranty  that  Weed.  68  Wi&  428,  82  N.  W.  R  758; 
a  horse  bought,  without  any  such  McGaughey  ▼.  Ricliardson,  gupra. 
statement  being  made,  is  fit  for  single  Warranty  is  not  without  oonsidera- 
driving.  Ingraham  t.  Union  Ry.  Ca  tion  because,  for  convenience  of  par- 
(1896),  19  R  I.  356,  33  AtL  R  875.  ties,  the  execution  of  notes  given  for 

In  Vincent  v.  Leland,  100  Mass.  482,  the  goods  was  delayed.  Falconer  v. 
the  property  had  been  delivered,  but  Smith,  18  Pa.  St.  130, 55  Am.  Deo.  611. 
the  price  had  not  been  fixed,  and  it  *  A  renewal  of  a  warranty  to  a  sub- 
was  held  that  a  warranty  on  the  day  purchaser,  based  upon  his  agreement 
the  price  was  agreed  upon  was  suffi-  to  buy  certain  other  goods  for  use  in 
cient.  In  Cougar  v.  Chamberlain,  14  connection  with  those  first  sold,  is 
Wi&  258,  the  buyer  of  goods,  previ-  upon  a  sufficient  consideration.  Por- 
ously contracted  for  without  war-  ter  v.  Pool,  62  6a.  238. 
ranty,  had  a  right  to  refuse  to  re-  ^  Way  v.  Martin,  supra;  Crossman 
ceive  them  because  not  delivered  in  y.  Johnson,  suprcu 
time,  and  did  refuse  unless  they  were 
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§  1261. Intent  gorerns. —  In  construing  the  language 

the  court  will  endeavor  to  ascertain  and  enforce  the  meaning 

which  the  parties  themselves  put  upon  the  words  which  they 
used,  and  to  do  this  the  situation  of  the  parties,  the  character 

of  the  subject-matter,  and  the  other  circumstances  of  the  case 
must  be  taken  into  consideration.^    In  furtherance  of  the  in- 

^ThaSyinSnowY.  Shomaoker  Mfg.  break  in  any  part  of  i1^^tbese  are 
Oa,  69  Ala.  Ill,  44  Am.  B.  609,  it  ap-  certainly  points  of  excellence.  But 
peared  that  a  piano  manufacturer  these  qualities  depend  much  on  the 
wrote  offering  terms  on  his  pianos  grade  and  costliness  of  the  instru- 
and  calling  attention  to  a  circular  ment  We  cannot  think  the  word 
respecting  them.  On  the  front  page  *  warranted,'  without  more,  is  defi- 
of  the  circular,  in  conspicuous  type,  nite  enough  to  cover  and  guaranty 
were  the  words:  "  Every  piano  war-  the  style  or  grade  of  the  instrument 
ranted  for  five  yeara*'  The  manu-  That  must  be  determined  by  the 
facturer,  in  an  action  involving  these  purchaser.  We  think  the  true  mean- 
words,  contended  that  their  meaning  ing  is  that,  with  reasonable  and 
was  "  Every  juano  warranted  [to  be  proper  treatment  and  handling,  it 
a  piano]  for  five  years; "  but»  said  the  will  not  break  or  give  way  for  five 
court,  *'  this,  to  say  the  least  of  it,  is  a  years.  In  other  words,  that  it  has 
strange  use  of  language,'*  and  con-  no  inherent  defect,  either  of  materi- 
tinued:  ''What  is  the  proper  con-  als  or  workmanship,  which  will 
struction  of  the  words, '  Every  piano  cause  it  to  break  or  give  way  within 
wammted  for  five  years?'  We  think  five  years  after  the  sala  And  by 
no  outside  testimony  is  needed  to  mechanical  skill,  we  mean  hot 
show  their  import  Language  must  merely  that  the  parts  shall  be  well 
be  interpreted  with  reference  to  the  fitted,  and  securely  put  and  fastened 
subject  about  which  it  is  employed,  together, — they  must  be  properly 
Here  the  subject  was  a  well-known  adapted,  adjusted  and  harmonized 
musical  instrument,  now  universally  to  secure  the  proper  effect  But  the 
caUed  a  piano-forte — having  refer-  present  warranty  reaches  only  breaks, 
enoe  to  the  softness  and  fullness  of  or  giving  way,  occurring  within  the 
its  tones.    The  excellence  of  such  an  five  yeara" 

instrument  must  depend  on  many  In  Richardson  v.  Brown.  IBing.  844, 
things,  and  among  them,  chiefly,  the  there  was  a  sale  of  **  a  horse,  five  years 
goodness  of  the  materials,  and  the  old;  has  been  constantly  driven  in 
skilland  fidelity  of  the  workmanship,  the  plough,  warranted,"  and  it  was 
If  the  instrument  be  so  constructed  held  that  the  warranty  referred  to 
and  adjusted  as  to  respond  readily  to  soundness  only.  In  Powell  v.  Hor- 
the  touch,  to  give  forth  pleasing  and  ton,  2  Bing.  N.  C.  668,  there  was  a 
properly  graduated  sounds  through  sale  "of  mess  pork,  of  Scott  &  Co.,** 
the  range  of  its  keys,  and  the  frame-  and  there  was  proof  that  in  the  mar- 
work  be  so  adapted  and  put  together  ket  this  meant  goods  manufactured 
as  to  retain  the  strings  in  tension,  by  Scott  &  Ca  and  not  simply  goods 
and  the  mechanism  does  not  yield  or  purchased  from  Scott  &  Ca,  and  the 
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tention  of  the  parties,  words  will  be  presamed  to  have  been 
used  in  their  plain  and  literal  sense,  unless  the  context  plainly 
shows  Aat  some  other  signification  was  attached  to  them. 
For  the  same  reason,  if  the  parties  have  used  technical  words, 

words  were  held  to  be  a  warranty  In  Hazlehurst  Compress    Ga    v. 

that  they  were  of  that  manufacture.  Boomer  Compress  Ca,  2  U.  S.  App. 

In  Robson  v.  Miller,  12  a  C.  586,82  189,  1  C.  a  A.  102,  48  Fed.  R  808. 
Am.  R.  618,  it  appeared  that  defend-  there  was  a  warranty  that  a  cotton- 
ant  sold  a  fertilizing  preparation  in  pressing  machine  would  press  Qotton 
bags  with  tags  attached  which  stated  at  the  rate  of  sixty  bales  an  hour, 
the  chemical  ingredients.  He  also  Hdd,  tliat  this  could  not  be  con- 
used  circulars,  describing  it  as  "of  struedasa  warranty  that  it  would 
the  highest  standard,"  "  prepared  do  so  for  ten  hours  a  day,  but  only 
under  my  inspection  and  control*"  for  a  limited  time, 
"introduced  under  myown  name  and  A  warranty  that  a  machine  will 
guarantee,"  **  compounded  of  purest  do  as  good  work  as  any  other  like 
materials,"  and  referring  by  name  to  machine  on  the  market  covers  not 
the  chemist  under  whose  supervision  only  amount  and  quality  of  work, 
it  was  manipulated  and  tested,  and  but  also  cost  of  operation.  Vermont 
''whose  name  gives  a  warrant  fpr  its  Farm  Maoh.  Ca  v.  Batchelder  (1896), 
high  character  and  adaptation  to  our  68  Vt  480, 85  Atl  R.  878.  But  where 
soil."  Heldf  an  express  warranty,  not  the  warranty  of  a  boiler  was  that  it 
dependent  upon  the  correctness  of  would  develop  two  hundred  horse- 
the  analysis.  power,  it  is  not  implied  that  it  will 

In  McGraw  v.  Fletcher,  85  Mich,  do  this  with  the  most  economy  in 

104,  there  was  an  agreement  that  a  the  consumption  of  fuel    City  Ry. 

diamond  drill  should  be   delivered  Ca  v.  Basshor  (1896),  82  Md.  897,  33 

"  to  be  complete  in  everything  for  Atl.  R.  685. 

working,"  but  it  was  held  that  this  On  asaleof  a  separator  and  twelve 

was  not  a  warranty  that  the  machine  horse-power  with  a  warranty  *^  that 

would  do  the  work  for  which  it  was  with  good  management  the  machin- 

purchased,  but  simply  that  the  ma-  ery  is  capable  of  doing  a  good  busi- 

chine,  such  as  it  was  in  principle  and  ness,"  it  will  be  implied  that  there  is 

range  of  usefulness,  should  be  deliv-  a  warranty  that  the  machinery  can 

ered  fully  prepared  and  equipped  to  be  successfully  operated  with  twelve 

do  what  in  principle  it  was  capable  horses.  Aultman-Taylor  Ca  v.  Riden- 

of  doing.  our  (1896),  96  Iowa,  688,  65  N.  W.  R. 

But  a  warranty  that  a  threshing  980. 
machine  would  do  as  good  work  "as  A  warranty  may  be  attacJied  to 
any  other  separator  of  its  size  in  the  an  optional  contract  to  return  prop- 
United  States"  was  construed  to  erty  if  not  satisfactory;  as  where  a 
mean  that  it  was  reasonably  fit  to  stallion  is  warranted  to  be  a  breeder, 
perform  the  work  for  which  it  was  but  the  instrument  also  provides 
intended.  Briggs  v.  Rumely  Ca  that  if  the  buyer  is  not  satisfied  the 
(1895),  96  Iowa,  202,  64  N.  W.  B.  784  horse  may    be  exchanged  for  an- 
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it  will  be  presumed  that  they  intended  their  ordinary  and 
technical  meaning  to  be  applied,  unless  the  context  indicates 
a  contrary  intention. 

§1252. How  words  understood. —  Words,  moreover, 

are  not  to  be  isolated  from  their  surroundings,  but  the  whole 
of  the  contract  must  J^e  consulted  for  their  meaning;  and  if 
ambiguity  is  present  or  a  variety  of  interpretations  is  possible, 
that  construction  will  be  adopted  which  will  best  effectuate 
the  intention  of  the  parties.  The  intention  of  the  parties  will 
be  presumed  to  have  been  a  reasonable  and  sensible  one,  and 
consequently,  in  case  of  conflict,  that  construction  will  be  pre- 
ferred which  leads  to  reasonable,  sensible  and  businesslike  re- 
sults rather  than  one  whose  consequences  would  be  unreason- 
able or  extraordinary. 

§  1253.  Oral  and  written  warranties.—  A  warranty,  as  such, 
is  not  required  to  be  in  writing.  Even  though  the  value  of  the 
goods  was  such  as  might  have  brought  the  contract  to  sell 
within  the  operation  of  the  statute  of  frauds,  the  oral  warranty 
will  i^flBce.    The  defendant  may,  of  course,  contend  that  there 

other.    Hefner  v.  Haynes  (1894),  89  or  free  from  vicious  habits  does  not 

Iowa,  618,  57  N.  W.  R.  425;  Davis  v.  amount  to  a  warranty  that  he  will 

Iverson  (1894),  5  S.  Dak.  295,  58  N.  not  take   fright  at   a   troUey   car 

W.  R.  796.  where  the  warranty  was  made  at  a 

Where  the  seller  of  a  horse  war-  time  when  trolley  lines  had  not  su- 

rants  the  title  to  him  and  also  recites  i)erseded  horse  cars.    Meyer  v.  Ejrau- 

that  the  importer  warranted  him  to  ter,  56  N.   J.  L.  696,  29  AtL  R.  426, 

be  a  sure  foal-getter,  the  latter  con-  24  L.  R  A.  575. 
stitutes  no  part  of  the  sellers  war-       A    warranty    that    articles    are 

ranty.    Davis  v.  Iverson,  «ttjpra.  "good,    merchantable"     articles 

A  warranty  that  a  horse  is,  "  with  means  that  they  are  both  good  and 
proper  handling,  a  foal-getter,"  merchantable,  and  not  merchantable 
means  that  he  has  reasonable  capao-  merely.  Parks  v.  O'Connor,  70  Tex. 
ity  in  that  regard,  but  it  is  broken  if  377,  8  S.  W.  R.  104» 
only  eight  out  of  fifty-five  attempts  A  contract  to  furnish  a  '*  first- 
are  successful.  McCorkeU  v.  Kar-  class  "  article  means  one  first  class  in 
hoff  (1894),  90  Iowa,  545,  72  N.  W.  R.  fact,  and  not  merely  a  first-class  one 
814,  58  N.  W.  R  913;  Brown  v.  Doyle  according  to  the  seller's  way  of  mak- 
(1897),  69  Minn.  54a  ing  them.    Van  Winkle  v.  Wilkins, 

A  warranty  that  a  horse  was  kind  81  Ga.  93,  7  Sw  R  R.  644 
69                                     1087  , 


§  1264.]  LAW  OF  BALE.  [bOOK  IV. 

was  no  BoU  because  the  statute  was  not  complied  with ;  but  if 
there  were  a  valid  sale,  as  where,  for  example,  there  has  been 
a  delivery  and  acceptance  sufficient  to  satisfy  the  statute,  it  is  . 
not  necessary  for  the  warranty  to  be  in  writing. 

In  concluding  that  a  warranty  need  not  be  in  writing,  it 
must  be  kept  in  mind  that  the  statement  is  made  of  warranty 
in  general,  and  that  it  does  not  include  the  question,  already 
considered,  whether  a  warranty,  if  given,  shall  be  incorporated 
in  the  memorandum  of  the  contract  which  the  statute  requires,^ 
nor  the  question  to  be  next  considered,  whether  a  warranty 
can  be  annexed  by  parol  to  a  written  contract. 

§  1354. Completed  writing  exclnAes  oral  warranty. — 

In  respect  of  the  latter  question,  the  rule  is  well  settled  that 
where  the  parties  have  reduced  to  writing  what  appears  to  be 
a  complete  and  certain  agreement,  importing  a  legal  obligation, 
it  will,  in  the  absence  of  fraud,  accident  or  mistake,  be  con- 
clusively presumed  that  the  writing  contains  the  whole  of  the 
agreement  between  the  parties,  and  parol  evidence  of  prior, 
contemporaneous  or  subsequent  conversations,  representations 
or  statements  will  not  be  received  for  the  purpose  of  adding  to 
or  varying  the  written  instrument.  If,  therefore,  such  a  writ- 
ing exists  between  the  parties,  and  it  contains  no  warranty  at 
all,  no  warranty  can  be  added  by  parol;  if  it  contains  a  war- 
ranty of  some  kind  or  to  some  extent,  parol  evidence  will  not 
be  admitted  to  extend,  enlarge  or  modify  that  which  the 
writing  specifies.* 

1  See  atde^  %  441.  poraneous  warranty.  The  trial  oourt 

^Seitz  V.  Brewers'  Refrigerating  held  that  this  could  not  be  relied 

Qo,  (1891),  141  U.  &  510,  85  L.  ed.  837,  upon,  and  Seitz  brought  error.    The 

12  Supi  Ct.  R.  46,  is  a  recent  and  val-  supreme   court  affirmed  the  judg- 

uable  case  upon  this  question.  There  ment,  saying,  per  Mr.  Chief  Justice 

a  written  agreement  had  been  made  Fuller: 

for  putting  into  Seitz^s  brewery  a  re-       "  Undoubtedly  the  existence  of  a 

frigeratlng  machine  manufactured  separate  oi^  agreement  as  to  any 

by  the  other  party.    The  contract  matter  on  which  a  written  contract 

was  entirely  silent  as  to  the  capacity  is  silent,  and  which  is  not  inoonsist- 

of  the  machine,  but  Seitz  sought  to  ent  with  its  terms,  may  be  proven 

show  that  there  was  a  parol  contem*  by  parol,  if  under  the  circumstances 
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§  1255.  Otherwise  of  incomplete  writing*—  Where, 

however,  the  writing  does  not  purport  to  be  final  and  com- 

of  the  particular  case  it  may  prop-  and  salutary  rule  upon  that   sub- 

erly  be  inferred  that  the  parties  did  ject 

not  intend  the  written  paper  to  be  a  "  Whether  the   written   contract 

complete  and  final  statement  of  the  fuUy  expressed   the   terms  of  the 

whole  of  the  transaction  between  agreement  was  a  question  for  the 

them.    But  such  an  agreement  must  court,  and  since  it  was  in  this  in- 

not  only  be  collateral,  but  must  re-  stance  complete  and  perfect  on  its 

late  to  a  subject  distinct  from  that  face,  wit*hout  ambiguity,  and  em- 

to  which  the  written  contract  ap-  bracing  the  whole  subject-matter,  it 

plies ;  that  is,  it  must  not  be  so  closely  ob  vioi^y  could  not  be  determined  to 

•oonnected  with  the  principal  trans-  be  less  comprehensive  than  it  was. 

action  as  to  form  part  and  parcel  of  And  this  conclusion  is  uuaffected.by 

it    And  when   the   writing   itself  the  fact  that  it  did  not  allude  to  the 

upon  its  face  is   couched  in  such  capacity  of  the  particular  machine, 

terms  as  import  a  complete  legal  ob-  To  hold  that  mere  silence  opened  the 

ligation  without  any  uncertainty  as  door  to  parol  evidence  in  that  regard 

to  the  object  or  extent  of  the  en-  would  be  to  beg  the  whole  question, 

gagement,    it   is   conclusively   pre-  '*  We  are  clear  that  evidence  tend- 

sumed  that  the  whole  engagement  ing  to  show  the  alleged  independent 

of  the  parties,  and  the  extent  and  collateral  contract  was  inadmissibla 

manner  of  their  undertaking,  were  Martin  v.  Cole,  104  U.  S.  80:  Gilbert 

reduced   to    writing.    QreenL    Ev„  v.  Moline  Plough  Ca,  11917.  S.  491; 

§  275.  The  Delaware,  14  WaU.  679;  Naqm- 

"  There  is  no  pretense  hereof  any  berg  v.  Young,  44   N.  J.  Law  (15 

fraud,   accident   or   mistaka     The  Vroom),  831;     Conant  v.   National 

written  contract  was  in  all  respects  State  Bank,  131  Ind.  823;   Mast  v. 

unambiguous  and  definite.   The  ma-  Pearce,  58  Iowa,  579;  Thompson  v. 

t>hine  which  the  company  sold  and  Libby,  84  Minn.  874;  Wilson  v.  Deen, 

which  Seitz  bought  was  a  Na  2  size  74  N.  Y.  531 ;  Robinson  v.  McNeill, 

refrigerating  machine  as  constructed  51  IlL  225." 

by  the  company,  and  such  was  the  To  same  effect:   Farmers*  Stock 

machine  which  was  delivered,  put  Breeding  Ass'n  v.  Scott,  58  Kan.  534, 

up  and  operated  in  the  brewery.    A  86  Pac.  R  978;  Diebold  Safe  &  Lock 

warranty  or  guaranty  that  the  ma-  Co.  v.  Huston,  55  Kan.  104, 89  Pac.  R 

chine  should  reduce  the  temperature  1035,  28  Lb  R  A.  53;  Phelps  &  Bige- 

of  the  brewery  to  40°  Fahrenheit,  low  Windmill  Co.  v.  Piercy,  41  Kan. 

while  in  itself  collateral  to  the  sale,  763,  21  Paa  R  793;  Willard  v.  Ostran- 

which  would  be  complete  without  der,  46  Kan.  591,  26  Pac.  R  1017; 

it,  would  be  part  of  the  description  Rodgers  v.  Perrault,  41  Kan.  385,  21 

and  essential  to  the  identity  of  the  Paa  R  287;  Reeves  v.  Corrigan,  3 

thing  sold;  and  to  admit  proof  of  N.  Bak.  415,  57  N.  W.  R  80;  McCray 

such  an  engagement  by  parol  would  Refrigerator  Ca  v.  Woods,  99  Mich. 

be  to  add  another  term  to  the  writ-  269,  58  N.  W.  R  320,  41  Am.  St  R 

ten  contract,  contrary  to  the  settled  599;  J.  L  Case  Plow  Works  v.  Nilea 
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plete,^  as  where  it  contains  bat  part  of  the  contract,  or  is  a  mere 

&  Soott  Ca,  90  WisL  590,  03  N.  W.  R  not  be  inserted  in  the  written  god- 

1013;  MUwankee  Boiler  Ca  ▼.  Dnn-  tract,  is  bad.  Smith  v.  Dallas,  35  Ind. 

can,  87  Wia  120,  58  N.  W.  R  232,  41  255. 

Am.  St  R  33;  Herriam  ▼.  Field,  24  A  written  contract  containing  no 
Wis.  640;  McQuaid  v.  Ross,  77  Wia  warranty  of  quality,  but  showing 
470,  46  N.  W.  R  892,  39  Am.  St  R  that  the  sale  was  by  sample,  cannot 
86^1, 23  L.  R  A.  187;  De  Witt  v.  Berry,  be  added  to  by  parol  evidence  of  a 
134  U.  a  306, 33  Lb  ed.  896, 10  Sup.  Ct  warranty  of  quality.  Vierling  t. 
R  536;  Buckstaff  v.  Russell,  79  Fed.  Iroquois  Furnace  Ga  (1897),  170  III 
R  611,  49  U.  a  App.  253,  25  0.  a  A.  189,  48  N.  R  R  1069. 
129;  Schramm  v.  Boston  Sugar  Re-  ^The  case  of  Chapin  v.  Dobson,  78 
fining  Ca,  146  Masa  211, 15  N.  R  R  N.  Y.  74,  34  Am.  R  512,  is  difficult  to 
571;  Frost  v.  Blanchard,  97  Mass.  155;  reconcile  with  the  weight  of  author- 
Whitmore  ▼.  Iron  Ca,  2  Allen  (Mas&X  ity  and  has  been  much  criticised.  If 
52;  Lamb  t.  Crafts.  12  Meta  (Masa)  it  can  be  supported,  it  must  be  upon 
353;'Boardman  v.  Spooner,  13  Allen  the  ground  stated  in  the  opinion  of 
(Mass.),  353,  90  Am.  Dea  196;  Gralpin  the  court:  "There  is  nothing  upon 
T.  Atwater,  29  Ck)nn.  93;  Dean  y.  its  face  to  show  that  it  [the  written 
Mason,  4  Conn.  428;  Eighmie  v.  Tay-  instrument]  was  intended  to  express 
lor,  98  N.  Y.  288;  Wheaton  Roller  the  whole  contract  between  the  par- 
Mill  Ca  V.  Noye  Mfg.  Ca,  66  Minn,  tiea  The  referee  finds  that  it  does 
156, 68  N.  W.  R  854;  Goulds  v.  Brophy,  not  contain  it  ...  It  was  within 
42  Minn.  109,  43  N.  W.  R  834,  6  Lu  R  the  province  of  the  referee  to  make 
A.  392;  Thompson  y.  Libby,  34  Minn,  the  finding  above  referred  to  (Lind- 
374,  26  N.  W.  R  1;  Jones  y.  Alley,  17  ley  y.  Lacy,  17  C.  R  (N.  a)  578),  and 
Minn.  269;  Reed  y.  Wood,  9  Vt  285;  the  evidence  fully  warrants  it" 
Mast  v.  Pearce,  58  Iowa,  579, 8  N.  W.  In  Eighmie  v.  Taylor,  98  N.  Y.  288. 
R  632, 12  N.  W.  R  597;  Nichols  y.  296,  the  distinction  is  stated  thus: 
Wyman,  7 J  Iowa,  160,  32  N,  W.  R  "  Where  the  writing  does  not  puiv 
258;  Warbasse  v.  Card,  74  Iowa,  306,  port  to  disclose  the  contract  or  cover 
37  N.  W.  R  383;  Shepherd  v.  Gilroy,  it;  where  in  view  of  its  language 
46  Iowa,  193;  Zimmerman  Mfg.  Ca  read  in  connection  with  the  attend- 
y.  Dolph,  1(^  Mich.  281,  62  N.  W.  R  ant  facts  it  seems  not  designed  as  a 
339;  Landman  v.  Bloomer,  117  Ala.  written  statement  of  an  agreement, 
313,  23  a  R  75;  Johnson  v.  Powers,  but  merely  as  an  execution  of  some 
65  CaL  179,  8  Pac.  R  625;  Hanger  v.  part  or  detail  of  an  unexpressed  con- 
Evins,  38  Ark.  334;  Titley  v.  Enter-  tract;  where  it  purports  only  to  state 
prise  Stone  Ca  (1889),  127  IlL  457;  one  side  of  an  agreement  merely,  and 
Naumberg  y.  Young  (1882),  44  N.  J.  is  the  act  of  one  of  the  parties  only 
Lb  331.  in  the  performance  of  his  promise, — 
An  answer  setting  up  a  warranty  in  these  and  the  like  cases  the  ex- 
made  by  parol  at  the  time  of  enter-  oeption  may  properly  apply  and  the 
ing  into  a  written  contract  of  sale,  oral  agreement  be  shown.** 
and  alleging  that  it  was  at  the  same  So  where  the  action  is  upon  a  note 
time  agreed  that  the  warranty  should  given  for  the  purchase,  it  is  too  clear 
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order  for  the  goods,*  oi:  a  mere  receipt,'  bill  of  sale,'  bill  of  par- 

f  or  extended  citation  that  the  note  is  that  the  whole  contract  should  be  re- 

not  the  contract  so  as  to  exclude  duced  into  writing  by  the  defendant; 

parol  evidence  of  a  warranty.    See  the  contract  is  first  concluded  by 

Ruff  T.  Jarrett,  94  III  475;  Reed  v.  parol,  and  afterwards  the  paper  is 

Hastings, 61  III 206;  McClure V.Will-  drawn  up  which  appears  to  have 

iams,  65  III  890.  been  meant  merely  as  a  memoran- 

1  In  Phelps  V.  Whitaker  (1877),  37  dum  of  the  transaction,  or  an  in- 
Mich.  72,  there  was  a  written  order  formal  receipt  for  the  money,  not  as 
for  a  wind-milL  This  order  specified  containing  the  terms  of  the  contract 
the  things  to  be  furnished  and  the  itself." 

terms  of  payment  It  was  signed  In  Hersom  v.  Henderson,  21  N.  H 
by  the  buyer  only,  but  was  subse-  224, 53  Am.  Dec.  185,  horses  were  sold 
quently  accepted  by  the  seller  and  with  a  warranty,  but  the  seller  gave 
the  mill  erected.  In  an  action  to  re-  the  buyer  a  memorandum  as  follows: 
cover  the  price,  defendant  sought  to  **  Mr.  Isaac  Hersom  bo't  of  Charles 
show  that  the  order  was  procured  on  Henderson,  one  brown  horse,  eight 
the  strength  of  certain  representa-'  years  old  this  spring;  one  bay  mare, 
tions  made  by  the  agent  and  certain  eight  years  old  this  spring.  Received 
portions  of  a  printed  circular  shown  payment,  $350.  Charles  Henderson.** 
to  defendant,  which,  he  claimed,  The  action  was  for  a  breach  of  war- 
were  warranties,  and  were  broken,  ranty,  and  the  trial  court  held  that 
They  were  held  admissible,  the  court  parol  evidence  of  a  warranty  could 
saying  that  *' the  written  order  of  de-  not  be  received;  but  the  supreme 
fendant  did  not  constitute  such  a  court  reversed  the  judgment,  holding 
contract  as  would  exclude  this  evi-  the  buyer  not  precluded  by  the  re- 
dence."  To  same  effect:  Weiden  v.  ceipt.  The  warranty,  it  was  said,  was 
Woodruff,  88  Mich.  130;  Wood  Mow-  entirely  independent  of  the  matters 
ing  &  Reap.  Mach.  Ca  v.  Gktertner,  set  forth  in  the  receipt.  Allen  v. 
55  Mich.  458,21  N.  W.  R  885;  Palmer  Pink,  supra,  was  cited  and  relied 
V.  Roath  (1891),  86  Mich.  602, 49  N.  W.  upon.  Allen  v.  Pink,  supra,  is  also 
R  590.  cited  and  relied  upon  in  Webster  v. 

2  In  Allen  v.  Pink  (1838),  4  Mees.  &  H6dgkins  (1852),  25  N.  H.  128;  Fi> 
Wel&  140,  there  was  a^le  of  a  horse  kins  v.  Why  land  (1856),  24  Barb.  (N. 
with  warranty.  The  seller  then  drew  Y.)  879;  Perrine  v.  Cooley  (1877),  89 
up  the  following  memorandum  and  N.  J.  L.  449;  McMullen  v.  Williams 
gave  it  to  the  buyer:  *' Bought  of  G.  (1880),  5  Ont  App.  518;  Gordon  v. 
Pink,  a  horse  for  the  sum  of  72.  2a.  Waterous  (1875),  36  Up.  Can.  Q.  R 
«dL*'  Signed, "  G.  Pink."  In  an  action  821. 

for  breach  of  the  warranty,  it  was  To  same  effect,  see  Neal  v.  Flint 

urged  that  parol  proof  of  the  war-  (1895),  88  Me.  72,  B3  AtL  R  669;  Hil- 

ranty  was  not  admissible,  but  Lord  dreth    v.  O'Brien  (1865),   10    Allen 

Abinger,  while  admitting  the  gen-  (Mass.).  104;   Stacy  v.  Kemp  (1867)» 

«ral  principle  excluding  parol  evi-  97  Mass.  166;  Atwater  v.  Clancy (1871), 

dence,  said:  ''But  the  principle  does  107  Mass.  869. 

not  apply  here;  there  was  no  evidence  *  This  must  depend  upon  the  char- 

of  any  agreement  by  the  plaintiff  acter  of  the  bill  of  sale — whether  it 
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cels,^  or  the  like,  and  the  writing,  whatever  it  may  be,  is  silent 

upon  the  subject  of  a  warranty,'  parol  evidence  that  a  warranty 

is  the  repository  of  the  fuU  and  com-  v.  Hodgkins,  25  N.  EL  128;  Filkins  v» 
plete  agreement  of  the  parties,  or  Why  land,  24  Barb.  (N.  Y.)»  379;  Col* 
only  a  memorandum  of  a  portion  of  lette  v.  Weed  (1887),  68  Wis.  428. 
it,  as,  for  example,  of  the  transfer  of  In  Red  Wing  Mfg.  Ca  v.  Moe  (1885), 
the  title.  In  Kain  v.  Old,  2  B.  &  C.  62  Wi&  240, 22  N.  W.  R.  414,  the  court 
627,  9  Eng.  Com.  L.  274^  there  was  a  say  that  where  there  is  but  a  mer& 
sale  of  a  ship.  The  Ikw  required  the  bill  of  sale,  silent  as  to  the  subject 
contract  to  be  in  writing.  An  ad-  of  warranty,  and  having  no  other 
vertisement  which  specified  with  purpose  or  object  than  to  confer  the 
considerable  minuteness  the  char-  title,  parol  evidence  of  warranty 
acteristios  of  the  ship  was  delivered  may  be  received.  Hubbard  v.  Mar* 
to  the  buyer,  and  afterwards  a  bill  shall,  50  Wis.  322,  6  N.  W.  R.  497» 
of  sale  containitig  the  usual  cove-  and  Hahn  v.  Doolittle,  18  Wis.  196, 
nants,  but  omitting  a  specification  86  Am.  Dec.  757,  were  distinguished, 
set  forth  in  the  advertisement  In  ^  A  memorandum  of  the  sale,  enu* 
an  action  for  breach  of  warranty  it  merating  the  goods  and  price,  and 
was  held  that  the  bill  of  sale  was  the  receipting  for  payment,  is  such  a  bill 
only  instrument  of  contract,  and  that  of  parcels,  and  does  not  exclude  an 
the  specification  of  the  advertise-  oral  warranty.  Perrine  v.  Cooley 
ment  could  not  be  relied  upon.  Mum-  (1877),  39  N.  J.  L.  449;  Foot  v.  Bentley 
ford  v.  McPherson,  1  Johns.  (N.  Y.)  (1870),  44  N.  Y.  166,  4  Am.  R  652; 
413,  3  Am.  Dec.  339,  was  almost  Irwin  v.  Thompson  (1882),  27  Kan. 
identical  in  substance  and  the  same  643;  Filkins  v.  Whyland  (1856),  24 
result  was  reached.  So  where  there  Barb.  (N.  Y.)  379;  Sutton  v.  Crosly 
was  a  bill  of  sale  of  horses  sold,  in-  (1869),  54  Barb.  80;  MoMullen  v.  Will- 
eluding  full  warranties  of  title,  free-  iams  (1880),  5  Ont  Appi  518;  Gordon 
dom  from  incumbrance  and  right  to  v.  Waterous  (1875),  86  U.  C.  Q.  R  331 ; 
convey,  but  silent  as  to  quality,  it  Atwater  v.  Clancy  (1871),  107  Mass. 
was  held  that  parol  evidence  of  a  369. 

Warranty  of  soundness  was  not  ad-  ^  Where  the  writing  does  contain 
missible.  Rodgers  v.  Perrault  (1889),  express  warranties  in  respect  of 
41  Kan.  385,  21  Pac.  R  287.  some  particulars,  oral  evidence  can- 
In  Neal  V.  Flint  (1895),  88  Me.  72, 33  not  be  received  to  show  warranties 
AtL  R  669,  the  bill  of  sale  was  deemed  in  respect  of  other  matters.  In  such 
not  to  constitute  a  complete  contract,  a  case  "  it  can  no  longer  be  said  that 
and  parol  evidence  was  received.  So,  the  writing  does  not  attempt  to  ex- 
also,  in  Hobart  v.  Yoimg  (1891),  63  press  the  contract  of  the  parties  so 
Vt  363,  21  AtL  R  612,  12  L.  R  A  far  as  express  warranties  are  con- 
693.  cemed.  The  presumption  then  ia 
And  where  the  bill  of  sale  does  not  tliat  it  expresses  the  whole  contract 
purport  to  be  the  complete  contract,  as  to  such  warranties."  Merriam  v. 
parol  evidence  of  warranty  may  be  Field,  24  Wia  640;  Smith  v.  Will- 
received.  Hersom  v.  Henderson,  21  iams,  1  Murph.  (N.  C.)  426,  4  Am.  Dea 
N.  H.  224,  53  AnL  Dec.  185;  Webster  564;  Mullain  v.  Thomas,  48  Conn. 
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constituted  part  of  the  contract  may  be  received.  A  fortiori 
may  it  be  received  where  the  writing  was  really  not  part  of  the 
contract  at  alL^ 

§  1266.  How  determined.— Whether  the  written  in- 

strnment  does  purport  to  be  the  complete  and  final  repository 
of  the  agreement  so  as  to  exclude  parol  testimony  is  a  question 
of  law  for  the  court,  to  be  determined  upon  an  inspection  of 
the  instrument.* 

252;  Rodgers  v.  Perrault,  41  Kan.  Ca  (1890),  79  Iowa,  289,  44  N.  W.  & 

385.  21  Paa  R  287.  370. 

So  much  of  the  contract  as  has  ^  When  personal  property  has  been 
been  reduced  to  writing  cannot  be  sold  and  delivered  with  a  verbal 
contradicted  by  parol  Hutchinsoh  warranty,  a  written  and  different 
Mfg.  Ca  V.  Pinch,  107  Mich,  12, 64  N.  warranty,  gratuitously  delivered  by 
W.  R  729.  And  where  the  warranty,  the  vendor  to  the  vendee  after  the 
as  reduced  to  writing,  is  vague,  *'  it  contract  of  sale  has  been  fully  eze- 
is  equally  an  invasion  of  the  rule  to  cuted,  is  mere  nudum  pactum,  and 
permit  parol  testimony  to  show  that  will  not  supersede  the  verbal  war- 
it  was  in  fact  more  definite."  Hutch-  ranty.  Aultman  v.  Kennedy,  33 
inson  Mfg.  Co.  v.  Pinch,  supra,  citing  Minn.  339,  23  N.  W.  R  52a 
Stange  v.  Wilson,  17  Mich.  342;  Har-  So  where,  after  an  oral  warranty, 
row  Spring  Ca  v.  Whipple  Harrow  a  different  written  warranty,  never 
Ca,  90  Mich.  147.  agreed  to,  was  handed  to  the  buyer. 

Contract  partly  oral  and  partly  without  his  knowledge,  among  other 
in  writing. —  But  where  the  con-  papers.  Valerius  v.  Hockspiere,  87 
tract  is  made  up  of  letters  and  con-  Iowa,  332,  54  N.  W.  R  136w 
versations,  the  fact  that  the  seller  in  So  where  a  bill  of  sale  subse- 
a  letter  made  certain  representa-  quently  sent  contained  no  warranty, 
tions  would  not  exclude  evidence  Foot  v.  Bentley,  44  N.  Y.  166,  4  Am. 
that  in  a  later  conversation  he  made  R  652.  And  where  there  had  been 
other  and  more  extended  representa-  a  written  order  for  goods  which  con- 
tions.  Eureka  Fertilizer  Ca  v.  Bal-  tained  no  warranty,  and  the  buyer 
timore  Copper  Rolling  Ca  (1893),  78  could  and  did  revoke  the  order,  it 
Md.  179,  27  AtL  9.  1035.  So,  where  was  held  that  the  field  was  then 
the  contract  was  made  up  of  letters  open  for  a  new  bargain  with  a  war- 
and  conversations,  and  the  letters  ranty,  and  that  the  written  order 
describe  the  goods  by  a  certain  name,  was  no  longer  of  consequenca  Chal- 
et g,,  "Star  Poplar,"  it  is  competent  lenge  Wind  Mill  Ca  v.  Kerr,  93  Mich. 
to  show  that  the  agent  who  sold  the  328,  53  N.  W.  R  555. 
goods  represented  that  "Star  Pop-  ^Seitz  v.  Brewers*  Refrigerating 
lar "  was  always  dry,  although  the  Ca,  141  U.  &  510,  35  L.  ed.  837,  12 
letters  said  nothing  about  that  fact.  Supi  Ct  R  46;  Thompson  v.  Libby, 
St  Louis  Ref rig.  Ca  v.  Vinton,  etc.  34  Minn.  874^  26  N.  W.  R  t 
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§  1257. Impeaching  writing  for  fraud. —  The  writing 

may,  of  course,  be  impeached  for  fraud,  and  a  parol  warranty 
really  made  may  be  then  relied  upon  rather  than  the  written 
one  thus  shown  to  be  fraudulently  imperfect  or  defective.^ 

§  1258.  Written  contract  does  not  exclude  implied  war- 
ranties. —  But  while  the  fact  that  the  contract  was  in  writing 
may  thus  exclude  oral  warranties,  as  seen  in  the  preceding 
sections,  and  while  the  fact  that  an  express  warranty,  in  many 
cases,  excludes  an  implied  one,  as  will  be  seen  in  the  following 
section,  the  mere  fact  that  a  contract  of  sale  was  in  writing 
does  not,  of  itself,  exclude  the  implied  warranties  which  the 
law  raises  in  contracts  of  that  sort.^  As  said  in  a  late  case,' 
"the  obligation  attached  to  an  executory  contract  for  the  sale 
of  goods  by  the  manufacturer  or  maker  cannot  be  changed  by 
the  mere  fact  that  the  contract  has  been  reduced  to  writing. 
The  writing,  it  is  true,  is  deemed  to  express  the  whole  agree- 
ment of  the  parties;  but  since  this  peculiar  liability  arises  from 
the  nature  of  the  transaction  and  the  relation  of  the  parties, 
without  express  words  or  even  actual  intention,  it  will  remain 
as  part  of  the  seller's  obligation  unless  in  some  way  expressly 
excluded.  All  implied  warranties,  therefore,  from  their  nature, 
may  attach  to  a  written  as  well  as  an  unwritten  contract  of 
sale.  The  parties  may,  of  course,  so  contract  with  each  other 
as  to  eliminate  this  obligation  from  the  transaction  entirely. 
The  sellejr  may  by  express  and  unequivocal  words  exclude  it, 
and,  in  like  manner,  the  buyer  may  waive  it.  So,  also,  the 
parties  may  provide  for  a  delivery  or  inspection  of  the  article 

1  Where  the  buyer  cannot  read,  ten  warranty,  if  the  latter  is  void  on 

and  the  seller  fraudulently  reduces  the  ground  that  it  was  procured  by 

to  writing  something  other  than  the  fraud.    Aultman  v.  Falkum  (1892), 

warranty   orally  agreed  upon,  the  51  Minn.  562,  5?  N.  W.  R.  875^ 

buyer   may  rely  upon   the   latter.  *Carleton  v.  Lombard  (1896),  149 

Frohreioh  v.  Gammon,  28  Minn.  476.  N.  Y.  137, 601,  43  N.  K  R  422;  Black- 

It  is  competent  for  the  purchaser  to  more  ▼.  Fairbanks  (1890X  79  Iowa, 

prove,  in  an  action  to  recover  the  282,  44  N.  W.  R  548;   Gillespie  v. 

price,  that  there  was  a  verbal  war-  Cheney,  [1896]  2  Q.  B.  59. 

ranty  of  quality,    notwithstanding  >  Carleton  v.  Lombard,  supra, 
the  existence  of  a  subsequent  writ- 
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when  made,  which  will  operate  to  extinguish  the  liability  upon 
acceptance." 

§  1269.  Express  warranty  as  excluding  implied  warranty* 

It  has  been  seen  in  a  preceding  section  ^  that  a  written  war- 
ranty excludes  the  proof  of  a  parol  one,  and  it  is  equally  well 
settled,  as  a  general  rule,  that  an  express  warranty  excludes  the 
possibility  of  another  and  implied  one  respecting  the  same 
subject-matter.*  Where  the  parties  have  expressly  agreed  upon 
a  warranty,  the  law  must,  in  the  absence  of  fraud  or  mistake, 
conclusively  presume  that  they  have  included  in  their  express 
agreement  whatever  of  warranty  is  to  prevail  between  them 
respecting  the  matter  to  which  it  refers.  An  express  warranty 
of  quality,  for  example,  must  therefore  exclude  an  implied  war- 
ranty of  quality.* 

^See  ante,  §  1254.  v.  Smith,  17  Ma  App.  264;  Aultman 
<See  cases  in  following  note.  v.  Weber,  28  HI.  App.  91;  Forest  City 
s  In  De  Witt  v.  Berry,  134  U.  a  806,  Ins.  Ca  v.  Morgan,  22  IlL  Appi  19a 
83  L.  ed.  896, 10  Sup.  Ct.  R  586»  it  is  In  Case  Plow  Works  v.  Niles  (1895), 
said:  ''There  are  numerous  well-con-  90  Wis.  590,  63  N.  W.  R  1013,  there 
sidered  cases  that  an  express  war-  was  an  express  warranty  of  wheels 
ranty  of  quality  excludes  any  implied  "against  defects  in  material  and 
warranty  that  the  articles  sold  were  workmanship ;"  it  was  held  to  exclude 
merchantable  or  fit  for  their  intended  an  implied  warranty  that  the  wheels 
use.  International  Pavement  Ca  ▼.  should  be  suitable  for  the  purposes 
Smith,  17  Ma  Appu  264;  Johnson  v.  for  which  they  were  ordered.  "The 
Latimer,  71  Ga.  470;  Cosgrove  V.  Ben-  fact  that  the  limited  waiTanties 
nett,  32  Minn.  371,  20  N.  W.  R.  359;  going  to  the  question  of  suitableness 
Shepherd  v.  Gilroy,46  Iowa,  193;  Mo-  of  the  wheels  were  expressed  in  the 
Graw  T.  Fletcher,  35  Mich.  104."  To  contract,  by  the  strongest  implica- 
like  effect:  Bucy  v.  Pitts  Agricult-  tion,  excludes  and  negatives  the  idea 
ural  Works,  89  Iowa,  464,  66  N.  W.  that  it  was  intended  that  other  or 
R  541;  Malsby  v.  Young,  104  Ga.  205^  more  comprehensive  warranties 
30  ^  K  R  854,  when  the  two  relate  should  exist,  and  repels  any  implica- 
te the  same  subject-matter.  tion  of  law  to  that  effect.  The  con- 
An  express  warranty  of  certain  tract  as  written  must  be  taken  as 
qualities  excludes  an  implied  war-  the  final  and  conclusive  evidence  of 
ranty  of  other  qualitie&  Case  Plow  all  that  was  intended  or  agreed  upon. 
Works  V.  Niles,  90  Wia  590, 63  N.  W.  The  familiar  rule,  *  expressio  unitis 
R  1013;  Dickson  v.  Zizinia,  10  C.  R  est  exdusio  alterius,^  clearly  applies. 
602;  Whitmore  v.  Iron  Ca,  2  Allen  The  demand  of  the  purchaser  for  cei> 
(Mass.),  52;  Doming  v.  Foster,  42  N.  tain  specified  warranties  indicates 
H.  165;  International  Pavement  Ca  that  no  other  were  intended  or  ex- 
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§  1260. When  relating  to  different  subject.— Whether, 

however,  an  express  warranty  upon  one  subject  will  exclude  an 
implied  warranty  upon  another,  as  whether  an  express  war- 
ranty of  quality  will  exclude  an  implied  warranty  of  title,  or 
vice  versuj  is  a  question  upon  which  there  may  be  more  room 
for  doubt.  It  is,  of  course,  possible  for  the  parties  by  their 
contract  to  declare  that  the  expressed  warranty  is  the  only  one 
which  shall  obtain  between  them,  and  such  a  declaration  will 
be  effective.^  There  are  also  cases  which  seem  to  hold  that  the 
expression  of  any  warranty  prevents  the  implication  of  any, 
particularly  where  the  express  warranty  is  also  a  written  one;* 

pectecL  Had  the  parties  intended  itj.  ...  A  warranty  wiU  not  be 
that  there  should  be  an  implied  war  implied  in  oonflict  with  the  express 
ranty,  there  was  no  occasion  to  make  terms  of  the  agreement,  but  there  is 
any  stipulation  on  the  subject.  The  no  conflict  of  that  kind  in  this  case, 
one  introduced  must  be  taken  as  cov'  •  .  .  We  think  that  it  should  be 
ering  the  entire  subject;  otherwise  implied  if  it  is  not  expressed  that  the 
it  would  be  idle  and  unmeaning,  cutters  were  reasonably  fit  for  the 
Adjudicated  cases  on  this  point  are  purpose  for  which  they  were  in- 
numerous  and  conclusive.    We  have  tended.*' 

not  been  referred  to  any  decision  ex-       ^  In  Jackson  v.  LAngston,  61  Ga. 

pressly  on  the  point  to  the  contrary.  392,  the  buyer  entered  into  a  written 

Dicksonv.  Zizinia,10C.&602;  Chan-  contract  for  the  purchase  of  ferti- 

ter  V.  Hopkins,  4  Meea  &  W.  399;  lizer,  and  in  the  contract  acknowl- 

Baldwin  v.  Van  Deusen,  37  N.  Y.  487;  edged  that  the  fertilizer  "  is  guaran- 

De  Witt  V.  Berry,  134  U.  S.  306;  Carle-  teed  to  me  as  to  its  effect  on .  crops 

ton  V.  Lombard,  72  Hun,  254:  Whit-  only  as  to  the  analysis  of  the  State 

more  v.  South  Boston  Iron  Ca,  2  inspector,"  and  it  was  held  that  this 

Allen,  52;  Deming  v.  Foster,  42  N.  H.  excluded  any  implied  warranty  of 

165;  Budd  v.  Fairmaner,  8  Bing.  48;  its  fitness.    And  in  Baldwin  v.  Van 

Shepherd  v.  Gilroy,  46  Iowa,  19a"  Deusen,  87  N.  Y.  487,  where  on  the  sale 

But  in  Alpha  Checkrower  Ca  v.  of  a  note  it  was  ''agreed  that  this 

Bradley  (1398),  105  Iowa,  537,  75  N.  was  a  genuine  note  and  not  other- 

W.  R  369,  there  was  an  express  war-  i/7Me,"  it  was  held  that  the  implica- 

ranty  that   corn-cutting   machines  tion  of  any  other  warranty  had  been 

should  be  "  well  made  and  finished,"  expressly  excluded, 
and  the  court,  citing  the  general  rule,        >  But  a  contract  for  a  piano  silent  as 

said  that  it  did  not  '*  extend  to  the  to  warranties,  though  containing  a 

exclusion  of  warranties  implied  by  statement  that  "there  is  no  agree- 

law,  where  they  are  not- excluded  by  ment  or  understanding  between  the 

the  terms  of  the  contracts    Thus,  an  salesman  and  myself  otherwise  than 

express  warranty  of  title  does  not  herein  mentioned,"  does  not  exclude 

exclude  an  implied  warranty  of  qual-  the   warranty   implied   by  law   of 
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but  the  weight  of  authority  is  undoubtedly  to  the  effect  that 
an  implied  warranty  may  arise  notwithstanding  an  express  one, 
"where  each  relates  to  a  different  subject-matter,  and  the  implied 
has  not  been  expressly  excluded.^ 

§  1261  •  .  Certainly  the  implied  warranty  of  title  ought 

not  to  be  excluded  by  the  mere  fact  that  an  express  warranty 
of  quality  has  been  given;  and  the  reverse  of  the  proposition 
seems  to  be  almost  as  self-evidently  true.  In  any  event  it  must 
be  borne  in  mind  that  the  rule  is  one  of  construction  merely, 
based  upon  the  presumed  intention  of  the  parties,  and  will  give 
way  where  the  contract  itself  shows  that  their  intention  was 
otherwise.  As  is  said  by  Mr.  Justice  Willes,  "  the  doctrine  that 
an  express  provision  excludes  implication  does  not  affect  cases 
in  which  the  express  provision  appears,  upon  the  true  construc- 
tion of  the  contract,  to  have  been  superadded  for  the  benefit 
of  the  buyer."* 

proper  constructioiL    Little  y.  Van  by  the  terms  of  the  contract.    Thus, 

Syckle  (1898),  115  Mich.  480, 78  N.  W.  an  express  warranty  of  title  does  not 

R  554.  exclude  an  implied  warranty  of  qual- 

iln  Bucy  v.  Pitts  AgricuL  Works,  ity.  [Conversely,  an  express  warranty 

89  Iowa,  464.  56  N.  W.  R.  541,  the  of  quality  will  not  exclude  the  im- 

oourt  say:  ''The  rule  deducible from  plied  warranty  of  titla]  2  Benj.  Sales 

the  authorities  is  that  an  implied  (Ck)rbin's  ed.),  §  1002,  note  40,  and 

and  an  express  warranty  may  exist  cases  therein  cited ;  [viz. :  Wells  v. 

under  the  same  contract,  as  when  Spears,  1  McCord  (S.  C),  421 :  Wood 

the  expressed  does  not  relate  to  the  v.  Ashe,  3  Strob.  (S.  G.)  64;  Trimmier 

obligations  created  by  the  implied;  v.  Thomson,  10  S.  C  164,  186];  Mer- 
but  when  the  expressed  warranty  riam  v.  Field,  24  Wis.  640;  Boothby 

does  provide  as  to  the  same  obliga-  v.  Scales,  27  Wi&  626;  Roe  v.  Bachel- 

tlon,  it   excludes  the   implied.    In  dor,  41  Wis.  860;  Wilcox  v.  Owen, 

other  words,  the  law  will  not  imply  64  Ga.  601.'*    As  to  Merriam  v.  Field, 

anything  as  to  matters  about  which  and  Boothby  v.  Scales,  supra,  see 

the  parties  have  expressly  agreed."  Case  Plow  Works  v.  Niles,  90  Wis. 

And  in  Blackmore  v.  Fairbanks,  79  590,  63  N.  W.  R.  lOia 
Iowa,  282,  44  N.  W.  R  548,  it  is  said:        2  In  Mody  v.  Gregson,  L.  R  4  Ex. 

**  It  is  true  that,  as  a  general  rule,  no  49, 53.   Thus  in  Bigge  v.  Parkinson,  7 

warranty  wiU  be  implied  where  the  H.  &  N.  955,  a  warranty  that  provis- 

parties  have  expressed  in  words  the  ions  sold  should  pass  the  inspection 

warranty  by  which  they  mean  to  be  of  the  East  India  Company  was  held 

bound;  but  the  rule  does  not  extend  not  to  exclued  the  implied  warranty 

tothe  exclusion  of  warranties  implied  that  the  goods  were  also  merchant- 

by  law,  where  they  are  not  excluded  able. 
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§  1362.  Express  warranty  as  exclading  nsage. —  For  like 
general  reasons  an  express  w|mranty  leaves  no  room  for  the 
operation  of  asage  with  reference  to  the  same  sobject-matter. 
Thus  where  there  was  a  warranty,  on  the  sale  of  cloth,  that  the 
cloth  was  described  as  of  a  certain  weight  in  the  invoice,  osage 
cannot  be  shown  to  make  the  warranty,  in  effect,  that  the  in- 
voice weight  was  the  actual  weight.  ^^  This  does  not  seem  to 
us,"  said  the  court,'  '^to  be  explaining  the  meaning  of  the  terms 
used  in  the  contract,  but  an  attempt  to  give  to  the  contract  a 
force  and  effect  which  its  terms  do  not  warrant  When  the 
meaning  of  the  terms  used  in  a  written  contract  is  ascertained, 
the  effect  and  interpretation  of  the  instrument  are  to  be  deter- 
mined by  the  court  as  a  matter  of  law,  and  cannot  be  changed 
or  controlled  by  evidence  of  the  understanding  of  the  parties 
or  of  the  community.'* 

§  1263. .  So  where  butter  is  sold  with  a  warranty  of 

quality,  the  effect  of  the  warranty  cannot  be  limited  by  proof 
of  a  local  usage  to  the  effect  that  the  seller  shall  not  be  liable 
to  take  back  the  butter  or  make  any  deduction  in  price  unless 
the  buyer  examines  it  as  soon  as  possible  after  receipt  and  re- 
turns it,  or  gives  notice  of  the  defect,  at  once.*  That  the  legal 
effect  of  their  contract  should  be  controlled  by  such  a  usage, 
said  the  court,  could  not  have  been  the  intention  of  the  parties. 
'^If  they  knew  the  usage  and  their  rights  and  liabilities  under 
it,  and  made  an  express  contract  of  warranty,  it  must  be  pre- 
sumed that  they  were  not  satisfied  with  their  rights  and  lia- 
bilities under  the  usage,  and  therefore  made  the  express  contract 
taking  the  case  out  of  the  usage.  The* usage  was  local.  If  not 
known  to  the  parties,  it  could  in  no  event  affect  their  rights 
and  liabilities." 

§  1264.  .  And  so  where  a  horse  was  sold  with  an  express 

warranty  of  soundness,  it  was  held  that  its  effect  was  not  to  be 
controlled  by  an  alleged  local  usage  among  horsemen,  but  of 

1  Rice  V.  CkKlman  (1861),  1  AUen       s  Marshall  v.  Perry  (1877),  67  Me.  7a 
(Mass.),  377. 
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lYhich  the  buyer  was  ignorant,  that  such  a  usage  should  not 
extend  to  latent  defects.^  "  It  is  well  settled,"  said  the  court, 
*Hhat  parties  contracting  are  supposed  to  do  so  with  reference 
to  the  known  usages  and  customs  which  enter  into  and  govern 
the  subject-matter  to  which  the  contract  relates,  and  all  con- 
tracts made  in  the  ordinary  course  of  business,  without  partic- 
ular stipulations  to  the  contrary,  are  presumed  to  be  made  in 
reference  to  the  usages  and  customs  which  exist;  but  this  rule 
is  subject  to  the  wholesome  limitation  that  such  usage  must  not 
conflict  with  the  settled  rules  of  law,  nor  go  to  defeat  the  es- 
sential terms  of  the  contract,  either  expressly  or  by  implica- 
tion."* 

§  1265.  Time^  duration  and  place  of  warranty. —  The  time 
and  place  to  which  words  of  present  warranty  respecting  ascer- 
tained goods  shall  be  deemed  to  apply  must  ordinarily  be  pre- 
sumed to  be  the  place  at  which  the  goods  are  at  the  time  of 
making  the  contract.*    Where,  however,  the  seller  agrees  to 

1  Van  Hoesen  v.  Cameron  (1884),  54  hereby  giiarantee  that  this  twine  is 
Mich.  609, 20  N.  W.  R  609.  in  good  condition  and  a  merchant- 

2  Citing  Magee  V.  Atkinson,  2  M.  &  able  artiola"  Said  the  court  : 
W.  442;  Adams  v.  Wordley,  1  M.  &  "When?  Obviously  at  the  date  of 
W.  874;  Tnieman  v.  Loder,  11  Ad.  &  the  agreement." 

EL  589;  Yates  v.  Pym,  6  Taunt  446;  In  Bothwell  v.  Farwell  (1887),  74 
InsuranceCav.Wright,l  Wall  456;  Iowa,  324,  87  N.  W.  R.  392,  where 
Barlow  v.  Lambert,  28  Ala.  7l0;  there  was  a  sale  of  one  hundred  and 
Lewis  v.  Thatcher.  15  Mass.  431 ;  Ho-  seven  merino  bucks  with  a  wari-anty 
mer  v.  Dorr,  10  Mass.  26;  Barksdale  that  they  were  all  sound  and  in  a 
V.  Brown,  1  N.  &  McC.  517;  Allen  v.  healthy  condition,  and  that  each  one 
Dykers,  8  Hill,  593;  Hinton  v.  Locke,  would  serve  twenty-five  ewes,  it  was 
5  Hill,  487;  Gross  v.  Criss,  8  Gratt.  held  that  this  warranty  referred  to 
262;  Barnard  V.  Kellogg,  10  Wall  384;  their  condition  at  the  time  of  the 
Blackett  v.  Royal  Exch.  Assur.  Co.,  sale  and  was  not  a  warranty  against 
2  Cr.  &  J.  249;  Simmons  v.  Law,  3  future  disease  rendering  them  unable 
Keyes,  219;  Coze  v.  Heisley,  19  Pa.  to  serve  that  number  of  ewes  each. 
St  243.  In  Merrick  v.  Bradley  (1862),  19  Md. 
•See j>o«f,  §  1298.  In  Luthy  v.  Water-  50,  Bradley  sold  Wright  a  slave,  war- 
bury  (1892),  140  IlL  664,  80  N.  K  R  ranting  that  she  was  a  slave  for  life 
851,  there  was. a  sale  of  several  lots  and  "sound  up  to  this  day; "  he  also 
of  binder  twine  situated  at  different  gave  Wright  an  order  on  X,  in  whose 
places,  and  there  was  the  follow-  possession  the  slave  was,  for  her  de- 
ing  warranty:   "Party  of  first  part  livery  to   Wright.    While   Wright 
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produce  goods  of  a  specified  character  at  a  fotore  time  or  at  a 
particular  place,  then  the  words  of  warranty  will  osoally  be 

was  waiting  at  X*8  door,  after  de-  and  nothing  wiU  be  suffered  to  rest 

livery  of  the  order,  to  get  the  slave,  upon  mere   inferenoe  or  presomp- 

she  committed  suicide:    Hdd,  that  tion**);  Smith  v.  Swarthout  (18S3X 

the  warranty  referred  to  the  oondi-  15  Wi&  650  (where  it  was  held  that 

tion  at  the  time  of  the  sale,  and  that  balking  by  a  horse  seven  weeks  after 

therefore  the  suicide  was  no  breach,  he  had  been  sold  with  a  warranty 

In  English  v.  Spokane  Commission  that  he  was  true  in  harness  was  too 

Ca  (1893),  15  U.  a  App.  218,  6  G  C.  remote). 

A.  4ie,  57  Fed.  R  451,  the  defendant,  In  Lord  v.  Edwards  (1889),  148  Mass. 
in  Spokane  Falls,  telegraphed  to  470, 12  Am.  St  R  581,  20  N.  E.  R. 
plaintiff  in  Omaha:  **Wire  price  161,  there  was  a  contract  by  letter, 
oar  strictly  fresh  eggs,  new  casea"  the  material  parts  of  which  were: 
Plaintiff  replied :  **  Car  fresh  eggs,  16L  "  We  have  made  sale  to  you  of  t wel  ve 
Track  here  for  immediate  accept-  hundred  tons  extra  Manila  sugars, 
ancei*'  Defendant  answered:  "  If  about  Na  9  D.  S.  in  color,  at  10.10 
eggs  strictly  fresh,  14cent&  Answer  per  ton,  lab.,  and  we  understand 
if  accepted.*'  Plaintiff  replied:  "Offer  it  is  your  intention  to  load  same  on 
eggs  accepted. "  Said  the  court :  ** We  the  Republic  on  her  arrival  at  Manila 
are  of  opinion  that  the  warranty  ex-  ...  It  is  further  understood  that 
pressed  in  the  telegrams  related  to  the  sugar. is  sold  on  a  basis  of  88* 
the  condition  of  the  eggs  placed  on  poPr  with  8d.  per  cwt  per  degree 
board  the  cars  at  Omaha.  The  plaint-  downward,  and  fractions  of  degree 
iffs  would  not  be  liable  for  any  de-  in  proportion.  The  sugars  to  be 
terioration  of  quality  rendering  them  thoroughly  sampled  and  tested  on 
unmerchantable  at  Spokane,  where  arrival"  Hddy  that  the  warranty 
they  were  delivered  to  the  defend-  referred  to  quality  at  place  of  ship- 
ant,  if  such  deterioration  resulted  ment,  and  that  the  provision  for 
necessarily  from  the  transit  Bull  v.  sampling  and  testing  on  arrival  did 
Robinson,  10  Exch.  842;  Mann  v.  Ev-  not  import  a  warranty  against  dam- 
erston,  82  Ind.  356;  Leggatt  v.  Brew-  age  by  perils  of  the  sea,  or  from  wet 
ing  CVx,  60  III  158;  2  Schouler,  Pera  weather,  or  sweating,  or  other  causes 
Prop.,  §  855;  2  Benj.  Sales  (8th  ed.),  of  deterioration  operating  during  a 
§  944^  note  15;  id.,  §  991."    See  also,  long  voyage. 

that  words  of  warranty  must  ordi-  The  same  rule  is  applied  in  Leopold 

narily  be  presumed  to  refer  to  the  v.  Vankirk,  27  Wia  152^  where  hams 

condition  of  the  goods  at  the  time  of  were  sold,  to  be  packed  in  the  pack- 

the  sale,  Bowman  v.  Clemmer  (1875X  ers'  "usual  good  style "  for  shipment 

50  Ind.  10  (where  the  court  say  the  to  Lake  Superior.    It  was  held  that 

animals  must  have  been  diseased  at  the  warranty  had  reference  to  their 

the   time   the    representation   was  condition  at  the  time  and  place  of 

made);  Miller  v.  McDonald  (1861),  18  the  sale,  "and  not  to  their  condition 

Wia  678  (where  the  court  say  **  it  at  the  place  to  which  they  were  to 

must  be  shown  that  the  unsound-  be   transported,  luiless  such  latter 

ness  existed  at  the  time  of  the  sale,  condition  originated  in  defects  ex* 
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deemed  to  have  reference  to  that  time  and  place.^  It  is,  of 
coarse,  entirely  competent  for  the  parties  to  make  such  con- 
tracts as  to  the  time  or  place  or  duration  of  the  warranty  as 
please  them,  and  where  their  intention  is  clearly  expressed  ft 
will  control; '  but  in  the  absence  of  such  an  expression  the  gen- 
eral presumptions  must  be  those  above  stated. 

§  1266. Warranty  as  to  future  event. —  It  was  at  one 

time  thought  there  could  be  no  warranty  as  to  things  to  trans- 
pire in  the  future,  and  Blackstone  so  lays  down  the  rule ; '  but 
the  law  is  now  otherwise,  and  there  is  no  question  that  there 

isting  and  unknown  to  the  buyers  defective   in    oonstruction.''    Four 

when  the  sale  took  place."  years  after  the  sale  it  was  found  to 

^  Drews  t.  Logging  Ca,  58  Minn,  be  defective^  though  there  was  no 
199,  54  N.  W.  R  1110;  Bull  v.  Rob-  evidenoe  that  any  defect  was  dis- 
inson,  10  Exch.  842  (quoted  from  in  oovered  the  first  year  or  that  the  de- 
note to  §  1298,  jXM^);  Forcheimer  t.  fects  subsequently  discovered  were 
Stewart,  65  Iowa,  594,  54  Am.  R  80,  due  to  any  causes  existing  during 
where»  on  a  sale  of  hams  warranted  the  first  year.  Held,  that  there  could 
to  be  of  a  certain  quality  to  be  be  no  recovery.  So  of  a  warranty 
shipped  south,  the  seller  retained  of  a  piano  for  five  yeara  Snow  v. 
title  and  control  until  the  goods  Shomacker  Mfg.  Ca,  69  Ala.  111.  44 
reached  their  destination,  and  it  was  Am.  R.  509. 

held  that  the  warranty  referred  to  In  Gentilli  v.  Starace,  133  N.  Y. 

the  latter  place;  Beer  v.  Walker,  46  140,  80  N.  £.  R  660.  there  was  a  sale 

Ia  J.  CL  P.  677,  where  game  was  to  of  "Proeperi  Chianti  Wine,"  "all  to 

be  supplied  by  rail  weekly  to  a  dealer  be  in.good  merchantable  order; "  "  to 

in  a  distant  place,  and  it  was  held  be  approved  by  buyer  within  three 

that  the  quality  of  the  goods  on  ar-  days  after  delivery."    It  was  held 

rival  in  due  course,  and  not  their  that  the  warranty  of  merchantability 

condition  when   shipped,  was   the  was  limited  to  the  three  days  named, 

test;  Tenney  v.  Mulvaney,  9  Oreg.  In  By  water  v.  Richardson,  1  Ad.  & 

405,  where   a   contract   to   deliver  £1  508,  there  was  a  warranty  of 

''good,  sound   merchantable   logs"  soundness,  but  the  sale  was  made 

was  construed  with  reference  to  the  at  a  repository  where  there  was  a 

situation  of  the  parties  and  the  place  posted  notice  that  a  warranty  of 

where  the  contract  was  to  be  per-  soundness  when  given  there  was  to 

formed.  remain  in  force  only  until  noon  of 

2  Thus  in  Blodget  v.  Safe  Co.,  76  the  following  day.    It  was  held,  on 

Mich.  588,  48  N.  W.  R  451,  there  was  proof  of  the  buyer's  knowledge  of 

a  written  contract  for  the  sale  of  a  the  rule,  that  the  warranty  was  lim* 

safe,  which  provided:  **Safe  to  be  ited  accordingly, 

warranted  for  one  year  against  swell-  ^  8  Blackstone's  Com.  166^ 
ing  or  bulging  or  warping  or  being 
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may  be  a  warranty  as  to  a  future  event,  where  such  an  inten- 
tion is  clearly  manifested.^ 

'  §  1267. Warranty  against  future  acts  of  government. 

So,  undoubtedly,  the  parties  may  warrant  with  reference  to 
the  future  acts  of  the  public  authorities;  but  in  accordance  with 
the  rule  that  general  warranties  are  to  be  construed  with  ref- 
erence to  existing  conditions,  such  a  warranty  will  not  be  ex- 
tended by  construction  so  as  to  protect  the  buyer  against  future 
acts  of  the  public  authorities.* 

§  1268.  Representations  concerning  soundness  in  animals. 

It  was  formerly  thought  that  representations  concerning  the 
"  soundness  "  of  animals  and  slaves  must  prima  facie  be  deemed 
to  be  mere  representations  and  not  warranties,  unless  so  in- 
tended by  the  seller,  and  therefore  that  they  imposed  no  lia- 
bility when  not  knowingly  false;'  but  the  modern  cases  have 

^Eden  v.  Parkinson,  2  Doug.  733;  has  never  been  supposed  that  the 

Osborn  v.  Nicholson  (1871),  13  WalL  vendor  or  vendee  contemplated  a 

(U.  S.)  654  warranty  against  the  exercise  of  this 

In  Richardson  v.  Mason  (1868),  53  power  [of  eminent  domain]  when- 

Barb.    (N.  Y.)  601,   an   action  was  ever  the  public  good  or  convenience 

maintained  on  a  warranty  that  cows  required  it,"  the  court  said  that  a 

sold  **  were  coming  in  in  good  season ; "  similar  principle  was  applicable  here, 

though  this,  as  the  court  pointed  out,  **  The  buyer   might   have   guarded 

was  also  a  warranty  as  to  their  pres-  against  his  loss  by  a  guaranty  against 

ent  condition.    So  in  White  v.  Stel-  the  event  which  has  caused  it    We 

loh,  74  Wi&  435,  43  N.  W.  R.  99,  it  is  are  asked,  in  effect,  to  interpolate 

said  that  there  may  be  an  express  such  a  stipulation  and  to  enforce  it, 

warranty  on  the  sale  of  a  bull-calf  as  if  such  were  the  agreement  of  the 

that  when  grown  he  wiU  be  a  sure  parties.    This  we  have  no  power  to 

stock-getter.  do.    Our  duty  is  not  to  make  con- 

2  In  Osborn  v.  Nicholson  (1871),  80  tracts  for  the  parties,  but  to  admin- 

U.  S.  (13  Wall)  654,  there  was  a  sale  ister  them  as  we  find  them.    Parties 

of  a  negro,  expressly  warranted  **  a  must  take  the  consequences,  both 

slave  for   life."    He  was   liberated  of  what  is  stipulated  and  of  what 

soon  afterwards  by  the  United  States  is   admitted    [omitted?].     We   can 

government.    In  an  action  for  the  neither  detract  from  one  nor  sup* 

price,  the  breach  of  this  warranty  ply  the  other."    Mittelholzer  v.  Ful- 

was  set  up  as  a  defense;  but  it  was  larton,  6  Ad.  &  EL  (N.  S.)  989,  was 

held  that  the  seller  could  recover,  cited  and  relied  upon  as  strictly  in 

Quoting  from  Bailey  v.  Miltenberger  point 

(1856),  31  Pa.  St  41,  the  rule  that  "  It  >  See  Erwin  v.  Maxwell,  8  Murph. 
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established  a  different  rule,  in  keeping  with  the  general  prin- 
ciples already  referred  to,^  and  it  is  now  well  settled  that  a 
positive  affirmation  respecting  the  soundness  of  animals,  made 
to  induce  the  sale  and  relied  on  by  the  purchaser,  will  be 
deemed  to  constitute  a  warranty  even  though  it  cannot  be 
shown  that  the  seller  intended  it. as  such.' 

§1269. Words  used. — To  constitute  a   warranty  of 

soundness  it  is  not  necessary  that  it  should  be  made  in  express 
terms,  or  that  the  word  "sound"  should  be  used;  equivalent 
expressions  will  clearly  suffice.  Thus  to  assert  of  a  horse  that 
it  is  "  all  right "  may  well  be  found  to  be  a  warranty  that  the 
horse  is  sound.* 

§  1270. What  constitutes  unsoundness. —  What  con- 
stitutes unsoundness,  and  therefore  a  breach  of  the  warranty 
of  soundness,  is  a  question  not  readily  yielding  itself  to  fixed 
rules,  and  one  which  has  given  rise  to  some  difference  of  opin- 
ion. With  respect  of  horses  the  rule  laid  down  by  Baron 
Parke*  has  been  generally  adopted  in  England  and  America. 

(N.  C)  241.  9  Am.  Dec.  602;  McFar-  Bitzer,  77  Iowa,  73,  41  N.  VJ,  R.  575, 

land  ▼.  Newman,  9  Watts  (Pa.),  55,  3  L.  R  A.  184. 

34  Am.  Dea  497;  House  ▼.  Fort,  4  A  statement  by  the  seller  of  mules, 

Blackfl(Ind.)293;  Baird  y.  Matthews,  made  in  response  to  inquiry  by  the 

6  Dana  (Ky.),  129;  Inge  v.  Bond,  3  buyer,  that  "they  are  as  sound  as  a 

Hawks  (N.  G.),  101;  Whitney  v.  Sut-  dollar,*'  is  a  warranty  of  soundness, 

ton,  10  Wend.  (N.  Y.)  411;  Tyre  ▼.  and  not  the  mere  expression  of  the 

Oausey,  4  Harr.  (Del)  425;  Hawkins  seller's   opinion.     Riddle   v.   Webb 

▼.  Berry,  5  Gihn.  (IlL)  36;  Hazard  v.  (1895),  110  Ala.  599,  18  a  R  32a 

Irwin,  18  Pick.  (Mass.)  95.  *  It  was  so  held  in  McClintock  v. 

In  a  late  case  in  Pennsylvania  a  Emick,  87  Ky.  160,  7  &  W.  R.  903.  So 

statement  that  a  horse  is  kind,  sound  of  an  assertion  that  a  bull  sold  for 

and  gentle  is  held  not  to  amount  to  beef  was  *'  fat  and  all  right."  Money 

a  warranty  (Holmes  v.  Tyson,  147  Pa.  v.  Fisher,  92  Hun  (N.  Y.),  347. 

St  305,  23  AtL  R.  564,  15  L.  R.  A.  Whether  a  statement  that  a  cow  is 

209);  but  Pennsylvania  adheres  more  "all  right "  amounts  to  a  warranty 

closely  to  the  old  doctrine  in  Chan-  was  held  to  be  a  question  for  the  jury 

delor  V.  Lopus  than  the  modem  Eng-  in  Tuttle  v.  Brown,  4  Gray  (Mass.), 

lish  and  American  courta  457,  64  Am.  Dea  80. 

1  See  ante,  g  1235.  « In  Kiddell  v.  Burnard,  9  M.  &  W. 

sHobart  v.  Young,  68  Vt  363,  21  66a    To  like  effect:  Roberts  v.  Jen- 

Aa  R  612,  1»  L.  R  A  693;  Joy  v.  kins,  21  N.  H.  \l%  63  Am.  Dea  169 
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He  said:  "I  have  always  considered  that  a  man  who  buys  a 
horse  warranted  sound  must  be  taken  as  buying  him  for  imme- 
diate use,  and  has  a  right  to  expect  one  capable  of  that  use, 
and  of  being  immediately  put  to  any  fair  work  the  owner 
chooses.    The  rule  as  to  unsoundness  is,  that  if  at  the  time  of 

(with  valuable  note);  Kornegay  v.  leg  was  so  crooked  that  he  could  not 

White,  10  Ala.  255;  Brown  y.  Bige-  work  for  any  length  of  time  without 

low,  10  Allen  (Mass.),  242.  injuring  himself  (Dickinson  v.  Fol- 

Tbe  following  is  adapted  from  the  lett,  1  M.  &  Rob.  299);  or  has  hocks 

English  text  of  Benjamin  on  Sale:  so  formed  as  to  be  likely  to  throw 

What  constitutes  unsoundness  has  out  a  curb  (Brown  v.  Elkington,  8 

been  the  subject  of  considerable  at-  M.  So  W.  182);  or  is  so  thin-soled  as  to 

tention,  and  of  some  difference  of  be  likely  to  have  lameness  in  his  feet 

opinion.     Any  organic  defect  must  (Bailey  v.  Forrest,  2  C.  &  K.  131X 

usually  be  considered  an  unsound*  Whether  ''corns"  constitute  un- 

ness,  such  as  that  a  horse  has  been  soundness  is  a  question  of  fact  of 

nerved  (Best  v.  Osborne,  Ryan  &  Moa  which  the  court  cannot  take  judicial 

290),  or  has  bone  spavin  in  the  hock  notica    If  it  diminishes  the  value 

(Watson  V.  Denton,  7  C.  &  P.  85),  or  and  usefulness  of  the  horse,  it  is  an 

ossification  of  the  cartileges  (Simpson  unsoundness  though  it  is  temporary 

V.  Potts,  01iphant*s  Law  of  Horses  and  curable.    Alexander  v.  Dutton 

(ed.  1847),  224),  or  the  navicular  dis-  (1878),  58  N.  H.  282  [citing  Kiddeil  v. 

ease  (Matthews  v.  Parker,  Oliphant,  Buruard,  9  M.  &  W.  668;  Roberts  v. 

228;  By  water  v.  Richardson,  1  A.  &  Jenkins,  21  N.  H.  116]. 

E.  508),  or  thick  wind  (Atkinson  v.  Crib-biting  is  a  vice^  and  will  con- 

Horridge,  Olipliant,  229),  or  is  "  wind-  stitute  a  breach  of  warranty  that  a 

broken "  (Willan  v.  Carter,  Oliphant  horse  was  "right"  or  "sound  and 

(ed.  1882),  74),  or  cataract  (Higgs  v.  right,"  or  "free  from  vice"  (Schole- 

Thrale,  Oliphaut,  71),  or  glaucoma  field  v.  Robb,  2  Mood.  &  R  210;  Paul 

(Settle  V.  Garner,  Oliphant,  86),  or  v.  Hard  wick,  Oliphant,  81;  Walker 

glanders  (Woodbury  v.  Robbins,  10  v.  Hoisington  (1871),  43  Vt.  608),  but 

Cush.   (Mass.)  520),  or  lung  disease  is  not  an   unsoundness  (Broennen- 

(Hyde  v.   Davis,  Oliphant,  453),  or  burgh  v.  Haycock,  Holt,  N.  P.  630), 

malformation  of  the  eye  rendering  unless  it  affects  the  health  and  con- 

the  horse  near-sighted  and  a  "shyer"  dition  of  the  horse  so  as  to  render 

(Holliday  v.  Morgan,  1  E.  &  E.  1),  or  him  less  serviceable  (Washburn  v. 

that  sheep  are  affected  with  foot-rot  Cuddihy  (1857),  8  Gray  (Mass.),  430). 

(Pinney  v,  Andrus,  41  Vt  631),  or  "  Roaring  "  in  a  horse  which  affects 

goggles  (Jo!  iff  V.  Bendeli,  Ry.  &  Moa  his  serviceability  is  an  unsoundness 

136).  (Onslow  V.  Eames,  2  Stark.  81),  but 

Mere  badness  of  shape  that  is  likely  otherwise  not  (Bassett  v.  QoUis,  2 

to  produce  unsoundness,  but  has  not  Camp.  523X 

yet  done  so^  is  not  an  unsoundness  "  Splints  "  will  constitute  unsound- 
which  will  constitute  a  breach  of  a  ness  under  the  same  condition.  Mar- 
present  warranty;  as  where  a  horse's  getson  v.  Wright,  8  Bing.  454;  Smith 
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the  sale  the  horse  has  any  disease  which  either  actually  does 
diminish  the  natural  usefulness  of  the  animal  so  as  to  make 
him  less  capable  of  work  of  any  description,  or  which  in  its 
ordinary  progress  will  diminish  the  natural  usefulness  of  the 
animal ;  or  if  the  horse  has,  either  from  disease  or  accident, 
undergone  any  alteration  of  structure  that  either  actually  does 
at  the  time,  or  in  its  ordinary  effects  will,  diminish  the  natural 
usefulness  of  the  horse,  such  horse  is  unsound.  •  •  .  I  think 
the  word  *  sound '  means  what  it  expresses,  namely,  that  the 
animal  is  sound  and  free  from  disease  at  the  time  he  is  war- 
ranted to  be  sound." 

§  1271. Disease  need  not  be  permanent  or  Incurable. 

Under  this  rule  it  is  unnecessary  that  the  disease  be  either  per- 
manent or  incurable;  it  is  enough  if  it  detracts  from  the  pres- 
ent serviceability  of  the  animal.  Neither  is  it  necessary  that 
the  disease,  at  the  time  of  the  sale,  be  fully  developed  or  ma- 
tured ;  it  is  enough  if  there  then  existed  the  seeds  or  germs  of 
the  disease  which  subsequently  manifested  itself.*  So,  on  the 
other  hand,  there  is  no  unsoundness  within  the  meaning  of 
this  rule  because  there  may  be  some  temporary  and  curable 
disease  which  does  not  diminish  present  serviceability.* 

§  1272.  Warranty  against  known  defects  —  Usually  none. 

A  general  warranty  does  not  usually  extend  to  defects  which 
are  known  to  the  buyer,  or  to  defects  which  are  plain  and 
obvious  to  the  senses  and  which  it  requires  no  skill  to  detect.' 

V.  O'Bryan,  11  L.  T.  (N.  S.)  346;  note  a  slave  was  "healthy"  was  held  to 

to  Bassett  ▼.  Collis,  supra,  extend  to  the  body  only  (Nelson  v. 

A  mare  with  foal  conforms  to  a  Biggers,  6  Ga.  205). 

warranty  that  she  was  **  all  right  in  ^  But  the  disease  or  defect,  either 

every  way  for  livery  purposes,"  ao-  in  its  complete  or  its  incipient  form, 

cordiDg  to  Whitney  v.  Taylor  (1868),  must  have  existed  at  the  time  of  the 

54  Barb.  (N.  Y.)  586.  sale.    Bowman  v.  Clemmer.  50  Ind. 

Soundness  in  a  slave  was  held  to  10;  Miller  v.  McDonald,  13  Wis.  673; 
include  mind  as  well  as  body  (Simp-  Merrick  v.  Bradley.  19  Md.  50;  Wood- 
tson  V.  McKay,  12  Ired.  (N.  C.)  141;  bury  v.  Bobbins,  10  Cnsh.  (Mass*)  520. 
Tatum  V.  Mohr,  21  'Ark.  349;  Cald-  >See  cases  cited  in  note  4  to  sec- 
well  V.  Wallace.  4  Stew.  &  P.  (Ala.)  tion  1270. 

282);  though  a  mere  warranty  that  *  Fisher  v.  Pollard,  2  Head  (Tenn.), 
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It  is  otherwise,  however,  where  the  seller  intentionally  con- 
trives to  conceal  defects  which  would  ordinarily  be  apparent.^ 
And  though  the  general  principle  is  that  a  general  warranty 
will  not  protect  against  known  or  obvions  defects,  it  is  merely 

814,  75  Am.  Dec.  740;  Long  ▼.  Hicks,  ranty.  Meicklej  v.  Piarsons,  66  Iowa» 
2  Humph.  (Tenn.)  805;  ConnersviUe  63,  55  Am.  R  26L  So  where  a  slave 
T.  Wadleigh,  7  BlackfL'(Ind.)  102;  41  was  sold  with  a  warranty  of  sound- 
Am.  Dea  214;  Storrs  ▼.  Emerson,  72  ness,  bat  had  a  diseased  knee  which 
Iowa,  890,  34  N.  W.  B.  176;  Staderv.  the  buyer  might  have  discovered  if 
Bleisteia.  115  N.  T.  316.  22  N.  K  R  he  had  had  the  slave  stripped,  it  was 
243,  5  Ik  R  A.  702  [citing  Schuyler  ▼.  held  that  the  defect  was  not  an 
Ruas,  2  Gaines,  202;  Jennings  v.  Che-  obvious  one  within  the  ral&  Thomp- 
nango  County  Ins.  Ca,  2  Denio,  75;  son  v.  Bertrand,  28  Ark.  780.  So 
Bennett  v.  Buchan,  76  N.  Y.  386;  Day  where  a  steam-engine  was  sold  with 
v.  PooU  52  N.  Y.  416;  Parks  v.  Morris  a  warranty,  but  there  was  a  defect 
Ax  &  Tool  Ca,  54  N.  Y.  586;  Van  in  the  steam  chest  which  could  have 
Schoick  V.  Niagara  In&  Ca,  68  N.  Y.  been  discovered  had  the  cover  been 
484];  Hill  v.  North,  84  Vt  604;  Bran-  taken  off.  but  the  buyers  had  no  oo- 
Bon  V.  Turner,  77  Ma  489;  Williams  casion  to  remove  it,  it  was  held  that 
V.  Ingram,  21  Tex.  800;  Marshall  v.  the  buyers  might  rely  on  the  war- 
Drawhom,  27  Ca.  275;  McCormick  ranty.  Drew  v.  Edmunds,  60  Vt. 
V.  Kelly,  28  Minn.  185, 9  N.  W.  R  675;  401, 15  AtL  R  100, 6  Am.  St  R 122. 
Leavitt  t.  Fletcher,  60  N.  H.  182;  >Thus  in  Kenner  v.  Harding,  85 
Hanson  v.  Edgerly,  29  N.  EL  848;  UL  264,  28  Aul  R  615,  the  seller  of  a 
Mulvany  v.  Rosenberger,  18  Pa.  St  mare  and  mule  had  them  both  in 
203;  Richardson  v.  Johnson,  1  La.  An.  one  stall  with  litter  about  their  legs* 
889;  Brown  v.  Bigelow,  10  Allen  where  inspection  was  difficult  and 
(Mas&),  242;  Huston  v.  Plato,  3  Cola  defects  not  observable.  When  the 
402;  Dean  v.  Morey,  83  Iowa,  120;  buyer  was  about  to  examine  them, 
Thompson  v.  Harvey,  86  Ala.  510,  5  the  seller  remarked  that  the  mule 
S.  R  825;  Butterfield  v.  Burroughs,  1  had  once  kicked;  that  the  mare  had 
Salk.  211;  Southern  v.  Howe,  2  RolL  had  a  slight  attack  of  sweaney,  but 
5;  Margetson  v.  Wright,  7  Bing.  603,  that  both  were  sound.  The  buyer 
8  Bing.  454.  thereupon  desisted  from  examining. 
Where  a  kiln  of  brick  were  war-  The  mule  proved  to  have  defective 
ranted  '<to  be  good  brick  and  all  ankles,  ^eld,  the  jury  were  justified 
right*'  when  in  fact  they  were  not,  in  finding  the  seller  used  artifice  to 
as  the  buyer  might  have  discovered  conceal  the  defects,  and  the  general 
if  he  had  examined  fully  enough,  rule  did  not  apply.  [Citing  Chad- 
but  it  would  have  required  that  he  sey  v.  Greene,  24  Conn.  562,  where 
get  on  top  of  the  kiln  and  remove  the  seller  made  use  of  a  confederate 
three  thicknesses  of  boards  and  other  to  puff  his  character  and  induce  re- 
things,  it  was  held  that  the  defect  liance  upon  his  statements,  and  the 
was  not  so  obvious  as  to  prevent  the  general  rule  was  held  inapplicable; 
buyer  from  relying  upon  the  war-  Gant  v.  Shelton,  8  K  Mon.  (Ky.)  420, 
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a  rule  of  construction,  and  will  yield  to  evidence  of  a  contrary- 
intention. 

§  1273. But  may  be  glyen. —  Thus  it  is  certain  that 

the  consequences  of  a  known  or  obvious  defect  may  be  guarded 
against  by  an  express  warranty  in  terms  directed  against  them ;  ^ 

whore  it  is  said  that  the  general  rule  vey,  86  Ala.  519,  5  S.  R.  825,  the  huyer 

does  not  apply  because  the  seller  said    that  he   thought   the   horse's 

used  artifice  to  produce  a  false  im-  withers  were  not  right,  but  the  seller 

pression,  though  it  is  not  stated  what  assured  him  that  they  were  in  the 

the  artifice  was;  and  Robertson  v.  natural  shape  and  that  the  horse  was 

Clarkson,  9  B.  Mon.  507,  to  the  same  all  right,  though  it  proved  otherwise, 

effect.  There  the  seller  falsely  attrlb-  The  buyer  was  permitted  to  recover, 

ated  an  abnormal  condition  to  an  In  Fitzgerald  v.  Evans,  49  Minn.  541, 

accident  whoBe  results  would  there-  52  N.  W.  R  148,  complaint  was  made 

fore  pass  away;  but  it  proved  to  be  by  the  buyer  concerning  a  bunch  on 

an  irremediable  disease.]    The  same  the  horse's  leg.    The  seller  expressly 

facts  and  rule  are  found  in  Brown  v.  warranted  that  it  would  "  all  disap- 

Weldon,  27  Ma  App.  251,  affirmed  pear  entirely.*'    It  did  not  do  so  and 

99  Ma  564;  and  in  Perdue  v.  Harwell,  proved  to  be  a  spavin.    The  buyer 

80  Oa.  150,  4  Sb  K  B.  877,  where  the  recovered.    Followed  in  Hansen  v. 

seller  falsely  attributed  to  a  harm-  Gaar  (1895),  63  Minn.  94,  65  N.  W.  R. 

less  disease  symptoms  which  proved  254^    To  like  effect:  Liddard  v.  Kain, 

to  belong  to  a  serious  one.  9  Moore,  356,  2  Bing.  183. 

To  like  effect:  Hanks  v.  McKee,  2  In  Pinney  v.  Andrus,  41  Vt  681, 
Littell  (Ky.),  227,  13  Am.  Dec.  265;  the  buyer  of  sheep  feared  that  they 
Biggs  V,  Perkins,  75  N.  C.  897;  Rose-  were  infected  with  foot-rot;  the  sol- 
man  V.  Canovan,  48  CaL  110;  Arm-  ler  expressly  warranted  that  the  ap- 
stroug  V.  Bufford,  51  Ala.  410.  parent  difficulty  was  not  foot-rot; 

1  In  Watson  v.  Boode  (1895),  30  Neb.  it  proved  to  be  that  disease,  and  the 

264,46  N.  W.  R.  491;  s.  a,  48  Neb.  buyer  recovered    In  Tabor  v.  Peters, 

348,  61  N.  W.  R.  625,  the  purchaser  74  Ala.  90,  49  Am.  R  804,  the  maker 

called  attention  to  what  appeared  to  of  a  chum  warranted  that  it  was 

be  a  defect,  but  the  seller  expressly  made  of  juniper  wood  and  that  the 

warranted  that  it  was  not,  though  it  rod  was  nickel  plated.    The  churn 

proved  to  be.    Hddf  that  the  buyer  was  painted,  and  the  buyer  did  not 

could  recover.    In  Samuels  v.  Guin,  discover  at  the  time  that  it  was  made 

49  Ma  App^  8,  a  peculiarity  in  the  of  pine  and  not  juniper  wood,  and 

horse's  eyes  was  pointed  out,  but  the  that   the  rod  was  simply  polished 

seller  gave  a  plausible  explanation  iron.    It  was  held  that  these  defects 

and  said  "  they  are  as  sound  as  dol-  were  not  so  obvious  as  to  prevent 

lar&*'    It  proved  to  be  the  first  stages  the  buyer  from  relying  on  the  war- 

of  a  disease  from  which  the  horse  be-  ranty.    Cf.  Greenstine  y.  Borchard, 

came  blind.    Held,  that  the  buyer  50  Mich.  434 
could  recover.    In  Thompson  v.  Har- 
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and  it  is  equally  well  settled  that  even  general  words  maj 
protect  against  defects  which,  thoagh  known  of  or  obviously  in 
existence,  are  doubtful  or  uncertain  in  their  nature,  character 
or  extent,  where  it  appears  that  the  purchaser  chose  to  rely  on 
the  warranty  rather  than  upon  his  own  judgment.*  As  stated 
in  one  case:  "Where  there  is  uncertainty  and  difficulty,  and 
the  representation  is  not  glaringly  inconsistent  with  the  obTioos 
condition  and  quality  of  the  property,  or  where  the  results  of 
the  known  defect  are  not  apparent  at  the  time,  and  could  not 
have  been  reasonably  foreseen,  the  Jbuyer  may  rely  on  the 
warranty  or  representation,  and  not  on  his  own  judgment."* 

§  1274.  How  determined. —  Whether  the. defect  was 

thus  so  open  and  glaring  that  it  could  not  be  deemed  to  have 
been  warranted  against,  and  whether  the  buyer  relied  upon  the 
warranty  and  not  upon  his  own  judgment,  are  usually  facts  for 
the  jury  to  determine.' 

iln  Fletcher  v.  Young  (1883),  69  ney  disease,  and  the  buyer  leooT- 

Ga.  501,  there  was  a  written  war-  ered. 

ranty  of  a  horse  that  he  was  **  per-  And  where,  at  the  time  of  thesale^ 
fectly  sound  and  without  blemish,*'  there  is  some  difficulty  apparent, 
though  it  also  stated  that  he  now  has  but  its  nature  and  probable  oonse- 
"a  cold  or  little  distemper.*'  The  quences  are  not  readily  disooverable, 
court  held  that  the  proper  construe-  the  buyer  may  r^y  on  a  general 
tion  was  that  the  horse  was  war^  warranty  of  soundness  and  recover 
ranted  sound  notwithstanding  the  If  the  difficulty  proves  to  be  such  as 
apparent  cold  or  distemper,  which  to  constitute  a  breach  of  it  Stocky 
subsequently  proved  to  be  more  seri-  r.  Clyburn  (1840),  Cheves  (&  G),  L. 
oiis,  and  that  the  buyer  might  re-  ISO,  34  AnL  Dea  590l  **  Especially  is 
cover.  Very  similar  in  effect  is  the  this  so  where  the  nature  and  extent 
later  case  of  Perdue  v.  Harwell,  of  the  disorder  is  lurking,  and  may 
supra.  In  Btorrs  v.  Emerson  (1887),  reasonably  be  supposed  to  be  more 
72  Iowa,  890,  34  N.  W.  R  176,  the  within  the  knowledge  of  the  vendor 
buyer  of  a  horse  called  attention  to  than  the  vendee."  Branson  v.  Tor- 
suspicious  symptoms  which  he  feared  ner  (1883X  77  Ma  489,  citing  Thomp- 
were  indicative  of  some  disease  son  v.  Botts,  8  Ma  710. 
though  he  did  not  know  of  what  *  Thompson  v.  Harvey  (1888),  8^ 
The  seller  then  expressly  warranted  Ala.  519,  5  S.  R.  8^ 
the  horse  to  be  sound;  it  proved  < Thompson  v.  Harvey,  suprtL 
to  be  affected  with  spine  and  kid- 
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§  1275.  Express  warrant}'  after  inspection.—  Closely  allied 
to  the  question  discussed  in  the  preceding  section  is  that  of  the 
right  of  the  purchaser  to  take  and  avail  himself  of  an  express 
warranty,  notwithstanding  an  inspection  of  the  goods.  He 
cannot,  of  course,  within  the  rules  last  stated,  rely  upon  a  war- 
ranty against  such  defects  as  are  clearly  obvious;  but  as  to  such 
defects  as  may  be  latent,  there  is  now  no  question  that  he  may 
take  and  enforce  an  express  warranty,  notwithstanding  the  fact 
that  he  may  have  personally  examined  the  goods.^  As  stated 
in  a  recent  case,^  '^a  purchaser  of  an  article  may  examine  it 
for  himself  and  exercise  his  own  judgment  upon  it,  and  at  the 
same  time  may  protect  himself  by  taking  a  warranty."     ' 

§  1276.  Limitations  upon  warranty* — The  parties  may,  of 
course,  by  express  terms,  limit  or  enlarge  the  construction 
which  the  law  would  naturally  and  ordinarily  put  upon  the 
language  they  have  used;  and  they  may  also  by  the  context 
indicate  that  words  or  statements  which  would  otherwise  have 
been  deemed  to  constitute  a  warranty  were  in  this  instance 
used  with  a  different  signification.  Thus,  where  positive  dec- 
larations concerning  the  qualities  or  characteristics  of  an  article 
are  coupled  with  an  express  warranty  in  terms  respecting  other 
qualities  or  characteristics,  it  will  be  presumed  that  both  were 
not  used  with  the  same  force  and  significance;  and  the  general 
assertions,  though  otherwise  sufficient  to  constitute  a  warranty, 
must  here  take  subordinate  rank  to  the  words  of  express  war^ 
ranty,  and  will  therefore  be  deemed  to  be  mere  representa- 
tions.* 

1  Smith  V.  Hale,  158  Mass.  178,  38  <Iii  Richardson  v.  Brown,  1  Bing. 
N.  E.  R.  493,  85  Am.  Sti  R.  485;  Hen-  844,  there  was  a  sale  of  "a  horse  five 
shaw  y.  Robins,  9  Meta  (Masa )  83, 43  years  old;  has  been  constantly  driven 
Am.  Dec.  367;  Gould  v.  Stein,  149  in  the  plough;  warranted;"  and  it 
Mass.  570, 14  Am.  St  R.  455,  22  N.  E.  was  held  that  the  warranty  referred 
R  47,  5  L.  R.  A.  218;  Miller  v.  Moore,  to  soundness  only.  In  Budd  v.  Fair- 
83  Ga.  684,  20  Am.  St  R.  329,  6  L.  R.  maner,  8  Bing.  48,  the  words  were, 
A.  374, 10  &  R  R  360;  South  Bend  "Received  £10  for  a  gray  four-year- 
Pulley  Ca  v.  Caldwell  (1900),  —  Ky.  old  colt,  warranted  sound  in  every 
— ,  55  S.  W.  R  208.  respect,"  and  the  warranty  was  also 

2  Smith  V.  Hale,  supra,  citing  Har-  god  fined  to  soundness  In  Dlcken- 
rington  y.  Smith,  138  Masa  92l  son  v.  Gapp^  quoted  in  8  Bing.  50, 
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§  1277. To  the  extent  of  seller's  knowledge.—  So  the 

seller  may  limit  the  extent  of  the  warranty  to  his  own  knowl- 
edge npon  the  subject,  as  where  he  warrants  qnallties  or  char- 
acteristics to  be  of  a  certain  sort  so  far  as  he  knows;  and  in 
such  a  case  there  can  be  no  recovery  upon  the  warranty  be- 
yond the  limit  thus  set  to  it.^  He  may  likewise  limit  the  war- 
ranty to  that  which  was  given  him  when  he  himself  bought  the 
goods;  or  he  may  simply  recite  or  refer  to  such  a  warranty 
without  adding  his  own  responsibility  to  it,' 

§  1278.  Warranties  by  agents. — The  question  of  the  power 
of  agents  to  bind  their  principals  by  warranties  depends  upon 
a  variety  of  considerations.  If  the  agent  has  express  authority 
to  warrant,  there  will  be  little  room  for  controversy,  because 
here  he  may  give  all  such  warranties  as  the  express  authority, 
fairly  construed,  will  justify.  In  the  ordinary  case,  however, 
no  express  authority  exists,  and  the  question  is  whether  power 
to  warrant  may  be  implied  as  an  incident  to  or  attribute  of 
some  other  power  with  which  the  agent  is  clothed. 

§  1279.  .  In  dealing  with  this  question,  one  or  two  fun- 
damental propositions  are  to  be  kept  in  mind.    Every  delega- 

the  words  were,  **  Received  £100  for  Burnham    v.    Sherwood  (1888),  56 

a    bay   gelding    got   by   Cheshire  Conn.  229. 14  Atl  R.  715. 

Cheese,    warranted   sound; "   there  So  in  Wason  v.  Rowe  (1844),  16  Vt 

was  held  to  be  no  warranty  as  to  625,  where  the  language  was  that  a 

breed.    In  Anthony  v.  Halstead,  87  horse  sold  was  **  considered  sound," 

L.  T.  (N.  S.)  438,  the  words  were,  the  court  said  that  '*  it  would  be  put- 

'*  Received  £60  for   a  black  horse,  ting  a  very  liberal  construction  apoo 

rising  five  years,  quiet  to  ride  and  words  and  giving  great  latitude  to 

drive,  and  warranted  sound  up  to  construction  to  say  that  that  was  an 

this  date,  or  subject  to  the  ezamina-  assertion  or«  undertaking  that  the 
tion  of  a  veterinary  surgeon; "  there  .  horse  was  sound." 

was  held  to  be  no  warranty  that  the  ^  Thus,  in  Davis  v.  Iverson,  5  S. 

horse  was  quiet  to  ride  and  drive.  Dak.  295, 58  N.  W.  R.  796,  where  thc» 

^  Thus,  where  the  seller  warrants  was  a  written  biU  of  sale  in  which 

that  the  article,  e.  g.,  a  horse,  is  sound  the  seUer  expressly  warranted  thd 

so  far  as  he  knows,  knowledge  by  title  to  a  horse  sold,  but  recited  that 

the  seller  of  the  unsoundness  must  the  importer  of  the  horse  warranted 

be  shown  before  a  recovery  can  be  him  to  be  a  sure  foal-getter,  the  latter 

had.    Wood  y.  Smith,  5  M.  &  R  124;  was  held  to  be  no  part  of  the  seller's 

warranty* 
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tion  of  authority  carries  with  it  by  implication,  unless  the  con- 
trary is  declared,  implied  power  to  do  all  those  things  which 
are  reasonably  necessary  and  proper  to  carry  into  effect  the 
main  power  so  conferred.^  Whenever  a  principal  confers  upon 
his  agent  authority  to  do  an  act,  or  to  transact  business  of  a 
nature,  concerning  which  there  is  a  well  defined  and  publicly 
known  usage,  it  is  the  presumption  of  the  law,  in  the  absence 
of  anything  to  indicate  a  contrary  intention,  that  the  authority 
was  conferred  in  contemplation  of  the  usage.  Where,  however, 
the  usage  is  local  and  particular,  this  presumption  would  not 
arise  unless  the  principal  were  shown  to  be  acquainted  with 
it.*  And  finally,  where  third  persons  have  dealt  with  the  agent 
in  good  faith,  and  in  the  exercise  of  reasonable  prudence,  in  re- 
liance upon  the  usual  authority  with  which  he  was  apparently 
clothed,  they  will  be  protected  against  any  private  limitations 
upon  the  agent's  authority  of  which  they  were  not  informed.' 
Applying  these  general  principles,  it  may  be  noticed,  first, 
that  — 

§  1280.  Agent's  Implied  authority  to  warrant  title.—  An 

agent  authorized  to  sell  goods,  as  the  goods  of  his  principal, 
would  have  implied  authority  to  warrant  his  principal's  title. 
Warranties  of  this  sort  are  usual,  and  would  be  implied  if  the 
principal  himself  were  to  oflfer  for  sale  goods  in  his  own  pos- 
session ;  and  if  he  authorizes  the  sale  of  the  goods  as  his  own, 
he  doubtless  thereby  confers  authority  to  make  the  warranty 
which  the  law  would  attach  to  his  act  if  he  sold  in  person. 

§  1281.  Agent's  implied  anthority  to  warrant  quality « — 

So,  authority  conferred  upon  an  agent,  whether  general  or 
special,  to  sell  personal  property  carries  with  it,  in  the  absence 
of  countervailing  circumstances  known  to  the  party  with  whom 
he  deals,  implied  power  to  make  in  the  name  of  the  principal 
such  a  warranty  of  the  quality  and  condition  of  the  property 
sold  as  is  usually  and  ordinarily  made  in  like  sales  of  similar 

1  Meohem  on  Agency,  §  280.  .      ^Mechem  on  Agency,  §  281. 

^Mechem  on  Agency,  §  281. 
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property  at  that  time  and  place.*  Conversely,  he  may  not  war- 
rant unless  it  is  so  usual.' 

§  1282.  .  The  question  of  what  is  usual  in  such  a  case 

is  ordinarily  a  question  of  fact  to  be  determined  by  the  jury,' 
but  in  certain  cases  the  court  will  take  judicial  notice  of  it.* 
The  usage  must  be  so  well  settled,  notorious  and  continuous 
as  to  raise  the  legal  presumption  that  it  was  known  to  buyer 
and  seller  and  that  the  sale  was  made  in  reference  to  it.^  If 
it  is  purely  local,  the  principal  may  rdbut  the  presumption  of 
knowledge  by  showing  that,  in  fact,  he  did  not  know  of  it,  in 

1  Piokert  V.  Marston  (1887X  68  Wis.  Belloni,  84  id.  807;  Gaines  v.  McKin- 

465,  60  Am.  R  876,  32  N.  W.  R.  550;  ley,  1  Ala.  446;  Skinner  v.  Gunn,  9 

Westurn  v.  Page  (1896),  94  Wis.  251,  Port  (Ala.)  805;  Cocke  v.  Campbell, 

68  N.  W.  R.  1003;  Fletcher  v.  Nelson  18  Ala.  286;  Davis  v.  Burnett,  4  Jones 

(1896X  6  N.  Dak.  94, 69  N.  W.  R.  53;  (N.  C),  L.  71. 67  Am.  Dec.  263;  Upton 

Canham  v.  Piano  Mfg.  Ca  (1893),  8  N.  v.  Suffolk  Mills,  11  Cush.  (Mass.)  583. 

Dak.  229,  55  N.  W.  R.  583;  Reese  v.  59  Am.  Deo.  163;  Graves  v.  Legg,  2 

Bates  (1897),  94  Va.  321,  26  a  K  R.  Hurl.  &  N.  210;  Dingle  v.  Hare,  7 

865;  First  National  .Bank  v.  Robin-  G  R  (N.  a)  145, 97  Eng.  Ck)m.  L.  145; 

son  (1898),  105  Iowa,  463,  75  N.  W.  R.  Alexander  v.  Gibson,  2  Camp.  555; 

334;  Wait  v.  Borne  (1890),  123  N.  Y.  Fay  v.  Richmond,  43  Vt  25;  Morris 

592,  25  N.  E.  R  1053;  Ahem  v.  Good-  v.  Bowen,  52  N.  H.  416;  Applegate  v. 

speed,  72  N.  Y.  108;  Talfnage  v.  Biei>  Moffit,60Ind.  104;  Randall  v.  Kehlor, 

hause,103  Ind.  270;  Herring  v.  Skaggs,  60  Me.  37;  Croom  v.  Shaw,  1  Fla.  211 ; 

62  Ala.  180,  84  AnL  R  4;  Mc Alpin  v.  Williamson  v.  Canaday,  3  Ired.  (N.  C.) 

Cassidy,  17  Tex.  449;  Schuchardt  v.  L.  349;  Sandford  v.  Handy,  23  Wend. 

Aliens,  1  Wall  (U.  S,)  359;  Palmer  v.  (N.  Y.)  260;  Taggart  v.  Stanbery,  2 

Hatch,  46  Mo.  585;  Huguley  v.  Mor-  McLean  (U.  a  C.  C),  548;  Woodford 

ris,  65  Ga.  666;  Deming  v.  Chase,  48  v.  McClenahan,  4  Gilm.  (IlL)  85. 

Vt382;Boothbyv. Scales, 27  Wis.  626;  2Bierman  v.  City  Mill  (>>.  (1897), 

Murray  v.  Brooks,  41  Iowa,  45;  Tice  151  N.  Y.  482,  45  N.  E.  R  856,  37  L. 

V.  Gallup,  2  Hun  (N.  Y.),  446;  Smith  R  A.  799,  56  Am.  St  R  635;  West- 

V.  Tracy,  36  N.  Y.  79;  Nelson  v.  Cow-  urn  v.  Page  (1896),  94   Wis.  251,  68 

ing,  6  Hill  (N.  Y.),  336;  Hunter  v.  N.  W.  R  1003,  and  other  cases  cited 

Jameson,  6  Ired-  (N.  C.)  L.  252;  Ezell  in  preceding  note^ 

V.  Franklin,  2  Sneed  (Tenn.),  286;  >  Herring  v.  Skaggs,  aupra;  Pickert 

Bradford  v.  Bush,  10  Ala.  386;  Bry-  v.  Marston,  supra;  Reese  v.  Bates, 

ant  V.  Moore,  26  Me.  84,  45  Am.  Dea  supra, 

96;  Ck)oley  v.  Perrine,  12  Vroom  (N.  J.),  *  Ahem  v.  <jk>odspeed,  supra;  Tal- 

822,  32  Am.  R  210;  Decker  v.  Fred-  mage  v.  Bierhause,  supra, 

ericks,  47  N.  J.  L.  469;  Scott  v.  Mo-  ^  Herring  v.  Skaggs,  supra. 
Grath,  7  Barb.  (N.  Y.)  53;  Milbum  v. 
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which  case  he  will  not  be  bouad.^  Proof  of  the  usage  is  ad- 
missible in  behalf  of  either  party .^ 

§  1283. .  If  a  warranty  is  usual,  the  fact  that  the  agent 

was  forbidden  to  warrant,  or  was  authorized  to  give  only  a 
particular  or  a  limited  warranty,  will  not  affect  a  purchaser 
who  relied  upon  the  usual  powers  in  ignorance  of  the  restric- 
tion.* 

§  1284,  Custom  —  Judicial  notice. —  In  a  New  York 

case  the  court  said  it  was  within  their  judicial  observation  from 
many  cases  before  them,  that  a  warranty  of  commercial  char- 
acter was  the  usual  accompaniment  of  a  sale,  upon  the  Kew 
York  Stock  Exchange,  of  promissory  notes  having  the  guise 
of  commercial  paper,  and  it  was  held  that  an  agent  authorized 
to  sell  such  paper  had  implied  power  to  make  such  a  warranty.* 

So  the  court  will  take  judicial  notice  that  it  is  usual  and  cus- 
tomary, in  ordering  goods  of  a  dealer  through  his  agent,  to 
require  a  warranty  of  quality,  where  the  goods  are  not  present 
and  subject  to  the  inspection  of  the  purchaser,  and  authority 
to  make  such  a  warranty  will  be  implied.* 

§  1285. Customary  warranties  on  sales  of  machinery. 

Again,  sales  of  implements  and  machinery  by  the  manufactur- 
ers are  so  generally  accompanied  by  a  warranty  of  fitness  for 
the  purpose  for  which  they  are  intended,  that  an  agent  com- 
missioned to  sell  them  will  be  presumed  to  have  authority  to 
make  such  a  warranty,"  and  evidence  is  not  admissible  to  prove 
that  it  was  not  the  custom  of  such  a  manufacturer  to  warrant, 
unless  it  also  be  shown  that  the  purchaser  had  notice  of  that 
custom;^  nor  that  the  agent  was  expressly  prohibited  to  war- 

1  Pickert  v.  Marston,  suprcu  *  McCormick  v.  KeUy,  28  Minn.  135, 

<  Pickert  V.  Marston,  ntpro.  9  N.  W.  R  675  (a  harvesting  ma- 

'Canham  v.  Piano  Mfg.  Ca  (1893),  chine);  Canham  v.  Piano  Mfg.  Ca 

8  N.  Dak.  229,  55  N.  W.  R.  58a  (1893),  8  N.  Dak.  229,  55  N.  W.  R.  583. 

*  Ahem  v.  Gkxxlspeed,  72  N.  Y.  108,  '  Murray  v.  Brooks,  41  Iowa,  45  (a 

114.  reaping  machine).   See  also  Canham 

^Talmage  v.  Bierhause,  103  Ind.  v.  Piano  Mfg.  Ck>.,  supra, 

27a 
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rant,  unless  notice  of  sach  prohibition  be  brought  home  to  the 
purchaser.* 

§  1386. .  So  such  an  agent  has  implied  power  to  sell 

upon  trial  and  to  give  the  purchaser  the  privilege  of  returning 
the  machinery  if  not  satisfactory;'  and  may  sell  upon  condi- 
tion that  the  sale  shall  not  be  consummated  if  the  machine 
does  not  do  good  work;*  and  having  sold  upon  condition  that 
if  the  machine  does  not  prove  satisfactory  to  the  purchaser  he 
shall  return  it^  the  agent  may  waive  such  return/  He  may 
also  agree  that^  if  a  dissatisfi^  purchaser  will  retain  and  pay 
for  the  machine,  he  shall  have  a  longer  time  for  testing  it  than 
that  fixed  by  the  original  contract.* 

§  1287. Sale  by  sample. — An  agent  authorized  to  sell 

goods  by  sample  will  have  the  implied  authority  to  make  the 
warranty  usual  in  such  cases  that  the  goods  sold  are  equal  to 
the  sample.* 

§  1288. Authority  limited  to  particular  warranty. — 

Evidence  that  the  authority  of  the  agent  to  warrant  was  limited 
to  the  giving  of  a  printed  warranty  only  furnished  him  by  his 
principal  is  not  admissible  unless  it  be  also  shown  that  the  pur- 
chaser had  knowledge  of  the  limitation ;  ^  but  where  the  pur- 
chaser has  knowledge  that  such  a  warranty  was  famished,  he 
cannot  accept  an  oral  warranty  from  the  agent  different  in  its 
terms  and  require  the  principal  to  comply  with  such  oral  war- 
ranty.* 
The  fact  that  the  vendor  of  a  steam-boiler  by  his  agent  fur- 

1  Boothby  v.  Scales,  27  Wis.  626.  1  V^alL  (U.  S.)  859;  Murray  v.  Smith, 

«  Deering  v.  Thorn,  29  Minn.  12a  4  Daly  (N.  Y.),  277. 

s  Oster  V.  Mickley,  85  Minn.  245.  ^  Murray  v.  Brooks,  41  Iowa,  45; 

4Pit8inowBkyy.Beardsley,87Iowa,  Canham  v.  Piano  Mfg.  Ca  (1893),  3 

9;  Warder  v.  Robertson,  75  Iowa,  N.  Dak.  229,  55  N.  W.  R.  583. 

585,  39  N.  W.  R  905.  «  Wood  Mowing  &  Reap.  Machine 

6Bannonv.Aultman(1891),80Wia  Ca  v.  Crow,  70  Iowa,  340,  limiting 

307,  49  N.  W.  B.  967.  Eadie  v.  Ashbaugh,  44   Iowa,  519, 

*  Andrews   v.  Kneeland,   6   Cow,  and  Farrar  v.  Peterson,  52  Iowa,  420. 

(N.  Y.)  354;  Dayton  v.  Hooglung,  39  But  where  an  agent  authorized  to 

Ohio  St  671;  Schuchardt  v.  Aliens,  sell  trees  and  make  settlements  with 

1114 


OH.  v.]  WAEEANTY  BY   SELLEE.  [§§  1289-1291. 

ft 

nishes  the  vendee  at  the  time  of  the  sale  with  a  pamphlet  de- 
scriptive of  the  boilers,  in  which  their  durability  is  advertised 
as  an  essential  quality,  is  evidence  from  which  the  agent's  au- 
thority to  warrant  their  durability  may  be  inferred.^ 

§1289.  Limitations  npon  power  to  warrant  —  Unusual 
warranties. — But  this  rule,  giving  the  agent  power  to  make 
the  usual  warranties,  is  not  to  be  extended  beyond  the  limits 
prescribed  by  it.  It  cannot,  therefore,  apply  to  sales  of  prop- 
erty not  usually  sold  with  such  a  warranty,  nor  to  sales  made 
under  such  circumstances  that  such  a  warranty  is  not  usually 
given,  nor  can  it  give  countenance  to  any  unusual  or  extraor- 
diaary  warranty. 

§  1290.  .  Thus,  though  an  agent  authorized  to  sell  liq- 
uors may  warrant  their  quality  and  condition,  he  has  no  im- 
plied power  to  warrant  that  they  will  not  be  seized  for  viola- 
tion of  the  revenue  laws;^  nor  can  an  agen4  employed  to  sell 
flour  without  express  authority  warrant  that  it  will  keep  sweet 
during  a  sea  voyage  from  Massachusetts  to  California.' 

§  1291. .  So  an  agent  authorized  to  take  orders  for  his 

principal's  goods  may  warrant  that  the  principal  will  not  sell 
similar  goods  to  any  other  dealer  in  the  same  town;*  but  he 
cannot  warrant  that  his  principal  will  not  sell  to  others  after- 
wards goods  for  a  less  price.*  And  though  an  agent  employed 
to  sell  negotiable  notes  would  have  implied  authority,  when 

the  purchasers  oraUy  warranted  the  no  authority  to  change  or  vary  its 
trees   for   four  year8»  though   the  terms,  such  provision  is  a  sufficient 
printed   order   signed  by  the  pui>  notice  to  the  purchaser  of  the  limit- 
chaser  was  limited  to  one  year,  it  ations  upon  the  agent's  authority, 
was  held  that  the  agent  had  implied  Furneaux  v.  Easterly,  36  Kan.  530. 
power  at  the  time  of  settling  with       ^Smilie  v.  Hobbs,  64  N.  H.  75,  5 
the  purchaser  to  put  into  writing  the  AtL  R.  711. 
warranty  as  to  four  years  and  thus       ^  Palmer  v.  Hatch,  46  Ma  585. 
bind  his  principal    Griffith  v.  Field       '  Upton  v.  Suffolk  Ck)unty  Mills,  11 
(1898),  105  Iowa,  862,  75  N.  W.  R  825,  Cush.  (Mass.)  586,  59  Am.  Dec.  163. 
Where  the  purchaser  is  furnished       *  Keith  v.  Hirschberg  Optical  Ca, 
with  a  printed  warranty  which  ex-  48  Ark.  138.  2  a  W.  R.  777. 
pressly  provides  that  the  agent  has       ^Anderson  v.  Bruner,  112  Ma8&  14 
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necessary,  to  indorse  them,  he  woald  have  no  implied  anthorit j 
to  make  an  additional  guaranty  of  payment^ 

§  1393.  .  Ifor  has  an  agent  authorized  to  sell  safes  im- 
plied authority  to  warrant  that  they  are  burglar-proof.* 

§  1293.  Aathority  exhausted^  when. —  After  a  completed 
and  executed  sale  an  agent  authorized  to  sell  and  warrant  has 
no  implied  power  to  rescind  that  sale,  and  thereupon  make  a 
new  contract  of  sale  with  a  new  warranty.  His  power  is  ex- 
hausted upon  its  first  complete  execution.'  Neither  has  he 
implied  power  to  warrant  not  only  the  goods  he  sells  to  a  cus- 
tomer, but  also  all  other  goods  that  his  principal  may  after- 
ward sell  to  the  same  customer.^ 

§  1294.  Authority  to  warrant  soundness    of  horses. — 

Whether  an  agent  employed  to  sell  a  horse  has  implied  power 
to  warrant  his  sqpndness  has  been  much  discussed  and  the  au- 
thorities are  not  harmonious.  Thus  it  has  been  held  that  an 
agent  of  a  horse  dealer  has  such  implied  power,  and  that  it 
cannot  be  affected  by  private  instructions  from  the  princi- 
pal  not  to  warrant;*  but  that  the  agent  of  a  private  indi- 
vidual or  a  special  agent  has  no  such  implied  power,  even  in 
the  absence  of  any  restrictions.^  On  the  other  hand,  it  has 
been  decided  that,  unless  expressly  forbidden,  the  agent  would 
have  such  an  implied  power ;  ^  and  in  still  other  cases  the  au- 
thority has  been  declared  in  general  terms.' 

1  Graul  Y.  Strutzel,  53  Iowa,  712.  this  case  was  based  solely  on  the 

>  Herring  v.  Skaggs,  62  Ala.  180, 84  distinction  between  a  general  and  a 

Ara.  R  4;  &  a,  73  Ala.  446^  special  agency. 

*  Fletcher  v.  Nelson  (1896),  6  N.  Dak.  ?  Deming  v.  Chase,  48  Vt  882;  Tice 
04,  69  N.  W.  R.  53.    So  also  Brigliam  v.  Gallup,  2  Hun  (N.  Y.),  446. 

V.  Hibbard  (1896),  28  Oreg.  886, 43  Paa        »  Ezell  v.  Franklin,  2  Sneed  (Tenn.), 

E.  38a  236;  Skinner  v.  Gunn,  9  Port  (Ala.) 

*Wait  V.  Borne  (1890),  123  N.  Y.  305;  Lane  v.  Dudley,  2  Murph.  (N.  C.) 

592,  25  N.  E.  R.  105a  119,  5  Am.  Dec.  523;  Gaines  v.  Mo- 

^  Howard  v.  She  ward,  L.  R.  2  C.  P.  Kinley,!  Ala.  446;  Helyear  v.  Hawke, 

14a  5  Esp.  72;  Alexander  v.  Gibson,  2 

•  Brady  v.  Todd,  9  C.  R  (N.  S.)  592;  Camp.  555;  Bradford  y.  Bush,  10  Ala. 
Cooley  V.  Perrine,  12  Vroom  (N.  J.),  386. 

822,  32  Am.  R  2ia    The  decision  in 

1116 


OH.  v.]  WARBANXr   BY   8ELLEB.  [§§  1295-1297. 

Bat  no  satisfactory  reason  is  perceived  why  the  question  of 
the  warranty  of  a  horse  should  stand  on  any  different  basis 
than  the  warranty  of  any  other  chattel.* 

m. 

Implied  Wabsantibs. 

§  1395.  Implied  warranty  defined. —  Express  warranties 
have  been  seen  to  be  those  which  arise  from  the  direct  and 
positive  statements  of  the  parties.'  They  may  be  said,  there- 
fore, to  be  created  by  the  act  of  the  parties.  Implied  war- 
ranties, on  the  other  hand,  are  such  as  arise  by  operation 
of  law,  and  an  implied  warranty  may  be  defined  as  a  contract 
or  agreement  which  the  law  imputes  to  the  seller  by  reason  of 
the  nature,  circumstances  or  subject-matter  of  the  contract  of 
sale.^ 

§  1296.  Implied  warranty  when  express  warranty  exists. 

Implied  warranties  can  ordinarily  arise  only  where  the  parties 
have  not  themselves  created  an  express  warranty  relating  to 
the  same  subject-matter,  though  this,  as  has  been  seen,  is  not 
an  inflexible  rule,  and  will  yield  to  evidence  that  the  parties 
intended  both  to  operate,  as  where  the  express  is  clearly  de- 
signed to  be  in  addition  to  that  which  the  law  alone  would 
imply.* 

§  1297.  Time  and  place  of  Implied  warranty. —  The  time 
and  place  to  which  an  express  warranty  shall  be  deemed  to 
apply  have  already  been  considered  in  another  place,  but  the 
same  general  rules  are  applicable  here.  Presumptively  the 
time  and  place  of  the  sale  are  the  time  and  place  referred  to, 
but  the  presumption  may  be  altered  by  the  existence  of  facts 
showing  that  some  other  time  or  place  was  in  the  contempla- 
tion of  the  parties. 

1  See  Westum  v.  Page  (1896),  94       <  Osgood  v.  Lewis,  2  H.  &  G.  (Md.) 
Wis.  251,  68  N.  W.  R  lOOa  495, 18  Am.  Dec  317. 

*See  ante,  g  1234  «  See  ante,  §  1259. 
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§  1298. Deterioration  during  shipment.— The  implied 

warranty  of  merchantability,  for  example,  ordinarily  refers  to 
the  condition  of  the  goods  at  the  time  and  place  of  shipment, 
leaving  the  buyer  to  bear  the  consequences  of  the  journey,' 
but  it  will  be  otherwise  where  the  seller  agrees  to  deliver  the 
goods  to  the  buyer  at  some  particular  place,  in  which  case  the 
seller  must  take  the  risk  of  any  extraordinary  or  unusual  de- 
terioration, at  least,  though  as  to  the  necessary  and  usual  con- 
sequences of  the  journey  he  will  not  be  responsible  unless  he 
has  agreed  to  be,  or  unless  the  necessary  and  usual  incidents  of 
the  journey  produce  results  which  the  seller  ought  reasonably 
to  have  guarded  against.' 

1  See  ante,  §  739.     In  English  v.       But  in  Reynolds  v.  Palmer  (U.  S. 

Spokane  Com.  Co.,  15  U.  &  App.  218,  Cir.  Ct).  21  Fed.  R.  433,  Dick,  J.,  in 

.6  C.  C.  A.  416,  67  Fed.  R  451,  where  charging  the  jury  held  that,  where 

there  was  a  sale  of  potatoes  and  eggs  there  was  a  sale  of  tobacco  at  S.  for 

in  carload  lots  to  be  delivered  by  the  shipment  to  W.,  to  be  there  manu- 

sellers  on  the  track  at  Omaha,  Ne-  factured,  a  warranty  that  the  to- 

braska,  for   shipment   to   Spokane  bacco  would  be  delivered  in  *'  sound 

Falls,  Washington,  it  was  held  that  order  '*  meant  "such  order  as  would, 

the  wari*anty  of  quality  referred  to  with  ordinary  care,  insure. the  sound 

their  condition  at  Omaha,  and  that  condition  of  the  tobacco  on  its  ar- 

the  sellers  were  not  liable  for  de-  rival  at  W.,  and  for  a  reasonable 

terioration  necessarily  resulting  from  time  thereafter,  when  it  could  be 

the  transit.  used  in  the  course  of  manufactura*' 

In  Mann  v.  Evertson,  32  Ind.  355,        '^In  Bull  v.  Robinson,  10  Exch.  342, 

where  there  was  a  sale  of  com  meal  the  plaintiff,  an  iron  manufacturer 

for  shipment  from  Indiana  to  New  in  Staffordshire,  agreed  to  manufact- 

Orleans,  it  was  held  that  there  was  ure  and  deliver  to  defendant  in  Liv- 

an  implied  warranty  that  it   was  erpool,  by  canal  and  river  transporta- 

properly  packed  and  fit  for  shipment,  tion,  a  quantity  of  hoop-iron.  Certain 

but  that  there  was  no  warranty  that  of  the  iron  defendant  refused  to  ac- 

it  would  continue  sound  for  any  par-  cept  because  of  its  alleged  unmer- 

ticular  length  of  time.  chantable  condition.    It  was  proved 

In  Leggat  v.  Brewing  Ca,  60  III.  that  the  iron  was  properly  manu- 

158,  where  ale  was  sold  for  shipment  factured  and  was  in  good  condition 

south,  it  was  held  that  the  warranty  when  put  on  board  the  boat  in  Staf- 

applied  only  to  its  condition  at  the  fordshira    There  was  evidence  tliat 

date  of  shipment  and  did  not  extend  the  defects  were   incident  to   the 

to  its  condition  on  arrival  at  its  des-  shipment  of  iron  by  water  at  the 

tination.    Substantially  to  same  ef-  time  of  year  specified.    The  action 

feet  is  Leopold  v.  Van  Elirk,  27  Wi&  was  for  the  refusal  to  accept    Said 

152.  the  court,  per  Alderson,  B.:  <*  There 
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§  1299.  Implied  warranties  classified. —  Implied  warranties 

fall  chiefly  under  one  of  two  general  heads:  1.  Implied  war- 
ranties of  title;  and  2.  Implied  warranties  of  quality;  under 

18  no  express  warranty  in  the  case;  In  such  cases,  to  hold  that  the  vendor, 
there  is  only  that  which  is  implied  in  the  absence  of  an  express  war- 
by  law.  Now,  we  have  no  doubt  that  ranty,  was  to  be  subjected  to  the  risk 
the  plaintiff  was  bound  to  manu-  arising  from  the  necessary  deteriora- 
facture  merchantable  hoop-iron;  this,  tion  which  every  such  voyage  must 
however,  he  did.  We 'have  no  doubt,  produce  upon  the  article,  would,  as 
also,  that  he  was  bound  to  deliver  the  it  seems  to  us,  lead  to  unjust  conse- 
hoop-iron  at  Liverpool  in  a  certain  quences. 

state  and  condition;  but  we  think  ''A manufacturer  who  contracts  to 

that  hoop-iron  to  be  manufactured  deliver  a  manufactured  article  at  a 

in  Staffordshire,  and  to  be  forwarded  distant  place  must,  indeed,  stand  the 

by  canal  and  river,  to  be  delivered  risk  of  any  extraordinary  or  unusual 

in  Liverpool,  must  be  accepted  by  deterioration;  but  we  think  that  the 

the  vendee,  if  only  so  far  deterio-  vendee  is  bound  to  accept  the  article 

rated  as  all  such  iron  must  neces-  if  only  deteriorated  to  the  extent 

sarily  be  deteriorated  in  its  transit  that  it  is  necessarily  subject  to  in  its 

from  Staffordshire  to  Liverpool.  The  course  of  transit  from  one  place  to 

law,  we  think,  could  never  imply  a  the  other,  or,  in  other  words,  that  he 

warranty  that  the  iron  should  be  is  subject  to  and  must  bear  the  risk 

delivered   in   Liverpool,  free   from  of  the  deterioration  necessarily  con- 

a  deterioration  without  which  iron  sequent  upon  the  transmission." 

well  manufactured  in  Staffordshire  In  Beer  v.  Walker,  46  L.  Jour.  C.  P. 

could  not  be  transferred  from  Staf-  677,  plaintiff  contracted  to  supply  a 

fordshire   to  Liverpool    Any  war-  retail  dealer  in  another  place  with 

ranty  implied  by  the  law  must  be  a  rabbits,  to  be  sent  by  rail  weekly.  It 

reasonable  warranty,  and  cannot  be  was  held  that  there  was  an  implied 

one  which  it  is  physicaUy  impossible  warranty  that  the  rabbits  would  be 

to  comply  with.  fit  for  food,  and  that  this  continued 

"If  a  man  make  an  express  con**  until  in  the   ordinary  course  they 

tract  to  deliver  at  Liverpool  hoop-  arrived  at  their  destination  and  the 

iron  in  the  very  same  condition  as  buyer  had  had  a  reasonable  oppor- 

when  first  manufactured  in  Stafford-  tunity  of  dealing  with  them  in  the 

shire,  he  must,  of  course,  bear  the  usual  course  of  business, 

consequence  of  his  own  unwise  bar*  In  Ryan  v.  Ulmer,  108  Pa.  St  332, 

gain;  but  we  think  there  is  no  such  56  Am.  R.  210.  where  packed  meat 

contract  implied  in  such  a  transac-  was  sold  in  Iowa  for  shipment  to 

tion  as  the  present    We  have  no  Pennsylvania,  the  court  assimie  the 

doubt  that  iron,  and  numerous  other  warranty  of  quality  to  have  refer- 

articles  of  manufacture  in  this  coun-  ence  to  its  condition  when  shipped, 

try,  are   frequently   manufactured  But  in  Forcheimer  v.  Stewart,  65 

upon  orders  from  abroad,  and  to  be  Iowa,  593,  22  N.  W.  R.  886, 54  Am.  R. 

delivered  there  by  the  manufacturer.  30,  where  hams  were  sold  in  Iowa 
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the  latter  head  being  embraced  such  specific  subjects  as  the  im- 
plied warranty  of  conformity  to  sample,  genuineness,  identity^ 
merchantability,  and  fitness  for  intended  use. 

1.  Implied  Warranty  of  Tide. 

§  1300.  Under  what  circumstances  a  warranty  arises  —  In 
general. —  The  rule  respecting  the  warranty  of  title  implied 
upon  the  sale  of  a  chattel  cannot  be  said  to  be  in  a  settled  con- 
dition in  the  United  States.  Some  points,  however,  are  clear, 
and  their  statement  will  reduce  to  ife  lowest  terms  the  point 
respecting  which  the  uncertainty  arises. 

It  is  everywhere  agreed  that  in  the  case  of  an  executory 
agreement  the  seller  warrants  by  implication  the  title  to  the 
goods  which  he  agrees  to  sell. 

It  is  also  everywhere  agreed  that,  in  the  sale  of  a  specific  and 
ascertained  chattel,  any  affirmation  by  the  seller  that  the  chat- 
tel is  his  is  equivalent  to  an  express  warranty  of  title ;  and  that 
this  affirmation  may  be  implied  from  his  conduct  as  well  as 
from  his  words,  and  may  also  result  from  the  nature  and  cir- 
cumstances of  the  sale. 

It  is  agreed  also  that  if  the  seller,  in  such  a  case,  though 
making  no  such  express  affirmation,  lior  selling  under  circum- 
stances to  raise  an  implication  of  such  an  affirmation,  sells  the 
chattel  knowing  that  he  has  no  title,  and  concealing  that  fact 
from  the  buyer,  he  is  guilty  of  fraud. 

But  it  is  disputed  whether,  where  no  express  warranty  is 
given,  the  seller  of  a  chattel  does  not,  though  acting  in  good 
faith,  by  the  mere  fact  of  sale,  thereby  impliedly  warrant  his 
title  and  ability  to  sell. 

§  1301.  The  English  rule. —  Under  the  rules  laid  down 

in  the  earlier  English  authorities^  it  was  unquestionably  de- 
fer shipment  to  Mobile,  Ala.,  and  the  to  refer  to  their  condition  at  Mobile^ 
seUer  took  the  biU  of  lading  in  his  where,  for  the  first  time,  the  seUer 
own  name  and  retained  control  of  was  ready  to  deliver  them, 
the  goods  until  they  arrived  at  their  ^See  Noy^s  Maxims,  oh.  43;  Coke 
destination,  the  warranty  was  held    on  Lit  102a;  per  Parke»  B.,  in  Mor- 
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clared  that,  where  the  seller  is  guilty  of  no  fraud,  he  is  not  liable 
for  a  defective  title  unless  there  was  an  express  warranty,  or 
«in  equivalent  to  it,  either  by  declarations  or  conduct:  otherwise^ 
<:aveat  emptor  was  said  to  be  the  rule.  It  was  admitted  that  a 
vrarranty  might  arise  from  such  declarations  or  conduct,  and 
the  English  courts,  dissatisfied  with  the  rule,  proceeded  to  en- 
force and  enlarge  the' warranty  so  arising  until,  as  was  asserted 
by  Lord  Campbell,  the  many  exceptions  had  well  nigh  eaten 
up  the  rule.  In  a  series  of  cases  ^  ending  with  Eichholz  v.  Ban- 
n^t^teTj  this  process  had  been  carried  to  such  a  degree  that,  in 
Mr.  Benjamin's  opinion,  the  older  rule  had  been  substantially 
altered,  and  he  therefore  stated  what  must  undoubtedly  be  re- 
^rded  as  the  moderu  English  rule  as  follows:  "A  sale  of  per- 
sonal chattels  implies  an  affirmation  by  the  vendor  that  the 
chattel  is  his,  and  therefore  he  warrants  the  title,  unless  it  be 
shown  by  the  facts  and  circumstances  of  the  sale  that  the 
vendor  did  not  intend  to  assert  ownership,  but  only  to  transfer 
such  interest  as^he  might  have  in  the  chattel  sold."^ 

§  1302, The  rule  In  the  United  States.—  The  Eng- 
lish courts  repudiate  any  distinction  between  those  cases  in 
which  the  seller  is,  and  those  in  which  he  is  not,  in  possession 
of  the  goods  which  he  sells.  This  distinction  has,  however, 
been  much  urged  in  the  United  States.  It  seems  universally 
to  be  conceded  here  that  where  the  seller  is  in  possession  of  the 
goods  a  warranty  of  title -accompanies -the  sale,  upon  the 
^ound  that  his  undertaking  to  sell  under  such  circumstances 
is  of  itself  an  affirmation  of  his  title.'    But  where  he  is  not  in 

ley  V.  Attenborongh,  8  Ezoh.  600;  Speller,  14  Q.  B.  (Ad.  &  £L)  621,  68 

Chitty's  Contracts  (11th   ed.),  418;  Eng.  Com.  L.  621,  19  L.  J.  Q.  E  289; 

Broom's  Leg.  Max.  (5th  ed.)  799-801;  Sims  v.  Marryatt,  17  Q.  R  (Ad.  &  EL) 

Leake,  Dig.  Cont  402;  2  Taylor,  Ev.  281, 79  Eng.  Com.  L.  280, 20  L.  J.  Q.  R 

W4;  BuUen  &  Leake,  Preo.  PL  (1882),  454;  Eichholz  v.  Bannister,  17  a  R 

«42.  (N.  S.)  708,  34  L.  J.  G  P.  105.  See  also 

1  Morley  v.  Attenborough,  3  Exch.  Raphael  v.  Purt,  Cab.  &  EL  325. 

500, 18  L.  Jour.  Ex.  149;  Hall  v.  Con-  ^  Benjamin  on  Sale  (6th  Am.  ed.), 

der,  2  a  R  (N.  R)  22,  26  L.  J.  C.  P.  §  639. 

138,  288;Smithv.Neale,2C.  R(N.a)  » Defreeze   v.    Trumper,  1  Johns* 

«7,  26  L.  J.  a  P.  143;  Chapman  v.  (N.  Y.)  274,  3  Am.  Dec.  329;  Chism  v, 
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possession  there  are  a  few  cases  and  numerous  dicta  asserting 
that  no  such  warranty  arises;*  and  this  distinction  has  been 

said  to  be  so  deeply  rooted  in  our  jurisprudence  that  even  if 

Woods,  Hard.  (Ky.)  531,  8  Am.  Dec.  there  be  no  covenant  of  warranty  of 

740;  Payne  v.  Rodden,  4  Bibb  (Ky.),  title,  the  rule  of  caveat  emptor  ap- 

804,  7  Am.  Dec.  739;  Chancellor  v.  plies,  and  the  party  buys  at  his  periL 

Wiggins,  4    B.  Mon.    (Ky.)  201,  39  But  if  the  seller  has  possession  of  the 

Am.  Dea  499;  Scott  v.  Scott,  3  A.  K.  article  sold,  and  he  sells  as  his  own. 

Marsh.  (Ky.)  217;  Perley   v.  Balch,  and  not  as  agent  for  another,  and 

23  Pick.  (Mass.)  283.  34  Am.  Dec.  56;  for  a  fair  price,  he  is  understood  to 

Lile  V.  Hopkins,  12  Smed.  &  M.  (Miss.)  warrant  the  title."    2  Kent*s  Com. 

299,    51    Am.  Dec.    115;  Barton  v.  478. 

Faherty,3  G.  Greene  (Iowa),  827,  54  Huntingdon  v.  Hall,  36  Me.  501,  58 
AoL  Dec.  503:  Fawcett  v.  Osborn,  32  Am.  Dec.  765  (citing  2  Kent  s  Com^ 
HI.  411,  83  Am.  Dec.  278;  Morris  v.  478;  Morley  v.  Attenborough,  3  Exch. 
Thompson,  85  111.  16;  Burt  v.  Dewey,  512,  per  Parke,  B.,  not  now  followed 
40  N.  Y.  283, 100  Am.  Dec.  482;  Math-  in  England,  and  McCk>y  v.  Artcher, 
eny  y.  Mason,  73  Ma  677,  89  Am.  R  post),  is  one  of  the  few  cases  in  a 
641 ;  Schell  v.  Stephens  (1872),  50  Ma  court  of  last  resort  which  cai^  be  said 
875  (auctioneers);  Boston  &  Albany  to  be  a  direct  authority  upon  this 
R.  R  Ckx  V.  Richardson  (1883),  135  question,  and  the  authority  upon 
Mas&  473;  Close  v.  Crossland  (1891),  which  it  rests  has  certainly  been  con- 
47  Minn.  500,  50  N.  W.  R  694;  Miller  siderably  shaken.  Scott  v.  Hiz,  2 
V.  Van  Tassel  (1864),  24  CaL  459;  Sneed  (Tenn.),  192,  62  Aul  Dec.  458, 
Gross  Y.  Kierski  (1871),  41  Cal.  Ill;  contains  an  assertion  to  the  same  ef- 
Paulsen  v.  Hall  (1888),  39  Kan.  365,  feet,  but  the  court  also  find  that  the 
18  Pac.  R  225;  Marshall  v.  Duke  seller  did  not  intend  to  warrant  nor 
(1875),  51  Ind.  62;  Thurston  v.  Sprutt  did  the  buyer  understand  that  there 
(1863),  52  Me.  203;  Whitaker  v.  East-  was  any  warranty.  Long  v.  Hick- 
wick  (1874).  75  Pa.  St  229;  Cohn  v.  ingbottom,  28  Misa  772,  64  Am.  Dec. 
Ammidown  (1890),  120  N.  Y.  398,  24  118.  also  states  the  rule  in  the  same 
N.  E.  R  944;  Hunt  v.  Sackett  (1875),  way,  though  it  was  clearly  a  mere 
81  Mich.  18;  Gookin  v.  Graham  dictum.  Storm  v.  Smith,  43  Miss.  497, 
(1844),  5  Humph.  (Tenn.)  480:  Will-  repeats  the  rule,  but  it  was  a  guard- 
iamson  v.  Sammons  (1859),  34  Ala.  ian's  sale,  so  that  no  warranty  would 
691;  Bymside  v.  Burdett  (1879),  15  be  implied  under  any  rule. 
W.  Va.  702;  Budd  v.  Power  (1889),  8  McCoy  v.  Artcher, 3  Barb.  (N.Y.)  323, 
Mont  380,  20  Pac.  K.  820;  Jarrett  v.  is  much  relied  upon,  and  the  court  in 
Goodnow  (1894),  39  W.  Va.  602,  20  terms  declares  the  distinction  as 
S.  K  R.  575.  stated  by  Chancellor  Kent  but  the 
1  Bennett's  note  to  Benjamin,  p  633.  case  itself  is  easily  reconcilable  with 
Most  of  the  cases  in  this  country  the  English  rule.  It  was  the  sale  of 
which  adopt  this  rule  do  so  on  the  an  account  which,  as  the  court  held, 
authority  of  Chancellor  Kent  who  carried  with  it  as  an  incident  a  note 
states  the  principle  as  follows:  "In  which  the  seller  never  had  seen  nor 
every  sale  of  a  chattel,  if  the  posses-  had  in  his  possession,  and  wliose  es- 
Bion  be  at  the  time  in  another,  and  istence  he  denied^  but  which  did  in 
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erroneous  it  could  not  easily  be  eradicated.^  The  cases,  how- 
ever, which  can  be  regarded  as  direct  authority  for  the  dis- 
tinction are  exceedingly  few,  and  the  tendency  to  break  away 
from  it  is  so  strong  that  it  is  conceived  that  it  can  safely  be 

fact  exist  The  question  was  whether  R    Defense,  payment    It  was  in- 

there  was  an  implied  warranty  of  sisted  that,  though  A  had  no  title  or 

title  to  the  note.    It  was  held  that  possession    when    he   supposed    he* 

there  was  not  but  this  conclusion  sold  the   note  to  D  (to  whom    B 

must  have  been  reached  under  any  paid  the  amount),  still  there  wsus  a 

rule,  as  the  circumstances  showed  warranty  of  title  implied,  and,  as  he 

clearly  that  there  was  no  intention  subsequently  acquired  title  and  pos- 

to  declare  title  to  that  which  the  session,  this  title  inured  under  the 

seller  believed  not  to  exist  warranty  to    D,   making  him   the 

Edick  V.  Grim,  10  Barb.  445,  is  also  owner  retrospectively  when  B  paid  to 

Cited  to  the  same  effect,  but  there  D,  and  therefore  extinguishing  the 

the  buyer  knew  that  the  seUer  had  note.    The  court  held  that,  as  A  was 

no  title.  not  in  possession  at  the  time  of  the 

Hopkins  v.  Grinnell,  28  Barb.  533,  supposed  transfer  to  D,  there  was  no 
is  also  cited,  but  there  the  buyer  warranty  of  title  implied,  and  there- 
knew  the  circumstances,  and  the  fore  no  subsequently-acquired  title 
court  held  he  could  not  have  recov-  inured  to  D.  and  therefore  D  was 
ered  even  if  there  had  been  an  ex-  not  the  owner  when  B  paid  him  the 
press  warranty.  money,  and  therefore  the  note  was 

Scranton  v.  Clark,  89  N.  Y.  220, 100  not  paid.    [But  as  suggested  by  Mr. 

Am.  Dec.  430,  also  lays  down  the  Bennett  would  the  result  be  dif- 

rule  on  the  authority  of  these  cases  ferent  if  there  had  been  an  express 

in  Barbour's  Reports,  and  is  doubtless  warranty  of  title?    As   between  a 

entitled  to  be  considered  as  an  au-  transferee  with   delivery  and   one 

thority  in  point  though  the  decision  without,  which  would  get  the  better 

could  weU  have  been  put  on  other  title?    See  Brown  v.  Pierce,  07  Mass. 

grounds.     There  A  had  been    the  46,  93  Aul  Dea  57.] 

owner  of  a  promissory  note  made  by  Bymside  v.  Burdett,  15  W.  Va.  703, 

B  to  £i,  who  had  indorsed  it  to  A  repeats  the  distinction,  but  it  is  clear, 

before  maturity.    After  maturity  A  as  the  court  admits,  that  though 

indorsed  and  delivered  it  to  C.    The  not  expressly  testified  to,  the  seller 

next  year  A  sold  to  D  a  lot  of  notes,  was  in  possession.    Lowman  v.  Ex- 

and  A  and  D  both  mistakenly  sup-  celsior  Stove  Pattern  Ca  (1893),  104 

posed  this  note  was  among  them.  Ala.  367,  16  S.  R.  17,  and  Lackey 

While  affairs  were  in  this  situation,  v.  Stouder,  2  Ind.  376,  also  quote 

B  paid  the  amount  of  the  note  to  D  Kent's   rule,    apparently   with   ap- 

and  got  a  receipt,  but  the  note,  of  proval. 

course,  was  not  surrendered.    C,  who  ^  Story  on  Sales  (4th  ed.),  g  367,  note, 

had  held  the  note  all  this  time,  then  But  in  Shattuck  v.  Green,  104  Mass. 

transferred  it  back  to  A.    A  trans-  42,  Morton,  J.,  says:  "It  is  a  general 

f erred  it  to  E,  who  transferred  it  to  rule  of  law  in  this  country  that  in  a 

F,  who  brought  suit  upon  it  against  sale  of  ciiattels  a  warranty  is  im- 
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asserted  that  the  modern  rule  in  the  United  States  practically 
repudiates  the  distinction  and  places  itself  in  accord  with  the 
later  English  rule  as  stated  by  Mr.  Benjamin,  namely,  that 
.  where  the  seller,  whether  in  or  out  of  possession,  purports  to 
sell  an  absolute  title,  the  warranty  of  title  will  attach. 

§  1303. To  what  classes  of  goods  the  rule  applies. — 

But  whatever  may  be  the  cases  in  which  the  warranty  of  title 
arises,  it  extends  where  it  does  arise  to  sales  of  personal  prop* 
erty  of  all  kinds,  including  stocks,  securities  and  all  choses  ia 
action  as  well  as  chattels  in  possession.^ 

plied  unless  the  circumstances  are  ^  Thus,  the  rule  applies  to  United 

such  as  to  give  rise  to  a  contrary  pre-  States  bonds  (Raphael  v.  Burt,  Cab» 

sumption.    1  Smith,  Lead.  Ccis.  (6th  &  £L  825);  to  a  land  warrant  (Boyd 

Am.ed.)  243;  1  Parsons  on  Contracts  v.  Anderson,  1  Overt  (Tenn,)  438,  a 

(5th  ed.),  576,  and  cases  cited.    If  the  Am.  Dea  762);  to  a  certificate  of 

vendor   has   either   actual  or  con-  scrip-dividend  (Wood  v.  Sheldon,  42 

Btructive   possession,  and  sells  the  N.  J.  L.  421,  86  Am.  R  523);  to  ao- 

chattels,  and  not  merely  his  interest  counts  (Gilchrist  v.  Hilliard,  58  Vt. 

in  them,  such  a  sale  is  equivalent  to  592,  88  Am.  R.  706);  to  partnership 

an  affirmation  of  title,  and  a  war-  interest  (Jamison  v.  Harbert,  87  Iowa» 

ranty  is  implied.     In  Whitney  v.  186,  54  N.  W.  R.  75) ;  to  the  right  to> 

Heywood,    6   Cush.    (Mass.)    82,  86,  manufacture  and  sell  a  proprietary 

Dewey,  J.,  says:    'Possession   here  article  (Ck>stigan  v.  Hawkins» 22  Wis. 

must  be  taken  in  its  broadest  sense,'  74^  94  Am.  Dec.  583);   to  a  patent 

and  *the  excepted  cases  must  be  sub*  right  (Krumthaar  v.  Birch,  83  Pa.  St. 

stantially  cases  of  sales  of  the  mere  426);  to  a  note  (Thrall  v.  Newell,  1^ 

naked  interest  of  persons  having  no  Vt  202,  47  Am.  Dea  682;  Bank  of  St. 

possession,  actual  or   constructive,  Albans  v.  Farmers'  Bank,  10  Vt  141» 

and  in  such  cases  no  warranty  is  im-  83  Am.  Dea  188);  to  corporate  stock 

plied'    The  possession  of  an  agent  (State  v.  Railroad  Ca,  84  La.  Ann. 

or  of  a  t<enant  in  common,  holding  947);  to  corporate  bonds  (Utley  v. 

y         the  goods  for  the  vendor    and  as  Donaldson,  94  U.  S.  29);  to  munici* 

his  property,  and  not  adversely,  is  pal  bonds  (Richardson  v.  Marshall 

the  constructive  possession  of  the  Ck)unty  (1898),  100  Tenn.  846, 45  &  W. 

vendor;  and  if  he  sells  goods  thus  R.  440).    [He  also  warrants  the  bonds 

held  as  his,  a  warranty  of  title  is  im-  to  be  genuine,  but  he  does  not  war> 

plied.    Hubbard  v.  Bliss,  12  Allen  rant  that  they  are  valid  in  law,  or 

(Mass.),  590;    Gushing   v.  Breed,  14  that  the    municipality  is   solvent 

Allen,  376."    Oould  v.  Bourgeois,  51  Richardson     v.     Marshall    County> 

N.  J.  L.  361,  18  AtL  R.  64,  Adam's  supra;   Ruohs  v.  Third  Nat  Bank 

Cases  on   Sales,  859,  discusses  the  (1894),  94  Tenn.  57,  28  &  W.  R.  80a] 

matter  elaborately  and  adopts  this  See  also,  to  same  effect:  Swanzey  v. 

view,  though  it  is  probably  dictum,  Parker,  50  Pa.  St  441;  Flynn  v.  Allen^ 
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• 

§  1304.  Warranty  of  title  protects  against  incum* 

branees. —  The  warranty  of  title  which  is  implied  is  a  warranty 
as  to  the  whole  title,  and  it  therefore  protects  against  partial 
defects,  liens,  charges  and  incumbrances  by  which  the  title 
transferred  is  rendered  anything  less  than  fuU,  perfect  and  un- 
incumbered.^ 

§  1305. Snbseqnently-acqnired  title  inures  to  benefit 

of  buyer. —  But  though  the  seller  had  no  title  at  the  time  of 
the  sale,  yet,  if  there  be  an  implied  warranty  and  the  seller 
subsequently  acquires  the  title,  it  will  inure  to  the  benefit  of 
the  purchaser,^  or  those  who  represent  him.' 

§  1306. Warranty  implied  on  exchange  of  property. 

The  implication  of  a  warranty  of  title  is  not  confined  to  sale 
technically  so  considered,  but  extends  also  to  an  exchange 

57  Pa.  St  482;  Baker  v.  Amot,  67  son  that  he  claims  an  infringement  of 

N.  Y.  448;  Chambers  v.  Union  Nat  bis  patent  is  not  of  itself  a  breacb  of 

Bank,  78  Pa.  St  205.  tbe  warranty.    American  Electrical 

1  The  implied  warranty  of  title  is  Constr.  Ca  v.  Consumers'  Gas  Ca,  a 

broken  by  the  existence  of  an  out-  U.  S.  App.  Ill,  1  C.  C.  A.  663,  50  Fed. 

standing  mortgage.    Close  v.  Cross-  R.  778. 

land,  47  Minn.  500,  50  N.  W.  R  694;        One  who  manufactures  and  sella 

Hall  V.  Aitkin,  25  Neb.  860,  41  N.  W.  stoVe  patterns  according  to  the  selec- 

R  102;  Hickman  v.  Dill,  89  Ma  App  tion  of  the  purchaser  does  not  im- 

246;  Dresser  v.  Ainsworth,  9  Barb,  pliedly  warrant  that  no  part  of  a 

(N.  T.)  619;  Hodges  v.  Wilkinson,  111  stove  made  according  to  the  pattern 

N.  CL  56, 15  S.  K  R.  941,  17  L.  R.  A.  is  subject  to  a  patent    Lowman  v. 

545.  Excelsior  Stove  Pattern  Ca  (1893), 

An   outstanding  patent  limiting  104  Ala.  367, 16  S.  R  17. 
right  to  use  the  article  sold  is  also  a       ^  Kane  y.  Loder  (1897),  56  N.  J.  Eq. 

breach.  Siegel  v.  Brooke,  25  IlL  App  268,  88  AtL  R  966;  Hickman  v.  Dill. 

207.  89  Ma  App.  246;  Sherman  v.  Trans- 

In  a  sale  of  personal  property  there  portation  Co.,  31  Vt  162;  Maskelinski 

is  an  implied  warranty  of  the  pur-  v.  Wazsineski,  48  N.  Y.  S.  R  407; 

chaser's  uninterrupted  right  to  use  Gookin  v.  Graham,  5  Humph.  (Tenn.) 

the  article  purchased— an  implied  480.    See  also^  that  where  there  is 

warranty  against  eviction  by  a  third  no    implied   warranty,    the    subse- 

person  having  a  valid  patent  covering  quently-acquired  title  will  not  inure^ 

the  article.    Electro  Dynamic  Ca  v.  Scranton  v.  Clark,  89  N.  Y.  220,  lOO 

The  Electron  (1896),  74  Fed.  R  689, 21  Am.  Dea  48a 
a  C.  A.  12.  45  U.  S.  App  16.  3  E,  g,,  his  receiver.  Kane  v.  Loder, 

But  mere  notice  from  a  third  per-  suprcu 
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or  barter  of  chattels,*  and  to  the  case  of  payment  in  chattels 
of  some  prior  debt  or  obligation.' 

§  1307. No  implied  warranty  of  title  in  oRIcial  sales^ 

etc. —  The  implied  warranty  of  title  being  predicated  upon  the 
fact  that  the  seller,  under  the  circumstances,  stands  in  the  at- 
titude of  owner  of  the  chattels  which  he  sells,  there  can  obvi- 
ously be  no  such  implication  when  he  professedly  sells  not  in 
his  own  right  as  owner  but  in  some  special,  official  or  fiduciary 
capacity,  or  in  the  right  of  another.*  There  is  therefore  no 
warranty  of  title  implied  where  the  seller  acts  as  sheriff,*  ad- 
ministrator or  executor,'  guardian,^  assignee  in  bankruptcy,^ 
mortgagee,®  and  the  like.  Such  a  person  may,  of  course,  create 
an  express  warranty  by  positive  affirmations  respecting  title, 
but  in  the  absence  of  such  affirmations  no  warranty  will  be 
implied.' 

§  130S. None  where  seller  is  known  to  be  mere  agent. 

It  has  been  seen  in  a  preceding  section  that  an  agent  may  war- 
rant the  title  of  his  principal  to  the  goods  he  sells  ;^®  and  such 
a  warranty  would  doubtless  be  implied  on  the  part  of  the  prin- 
cipal where  he  authorizes  the  sale  of  goods  by  an  agent. 

A  person  who  assumes  to  be  agent  when  he  is  not,  or  who 
exceeds  his  authority  as  such,  or  who  conceals  the  fact  of  his 
agency  or  the  name  of  his  principal,  ordinarily  makes  himself 

^Hunt  V.  Sackett,  31    Mich.   18;  United  States  marshal:  The  Monte 

Patee  v.  Pelton,  48  Vt  182;  Byrnside  AUegre,  9  Wheat  (U.  a)  616. 

V.  Burdetty  16  W.  Va.  708;  Close  v.  ^Woemer  on  Administration,  §484; 

Crossland,  47  Mimn.  500,  50  N.  W.  K  Brandon  v.  Brown,  106  IlL  519;  Worthy 

694.  V.  Johnson,  8  Ga.  236, 52  Ana.  Dec.  399; 

2  Gaylor  v.  Copes,  16  Fed.  R  49.  Sparks  v.  Messiok.  65  N.  G.  44a 

'See  ante,  g§  190-196;  Mechem  on  •Woerner  on  Guardianship^  §  88; 

Public  Officers,  §  809;  Cooley  on  Tax-  Storm  v.  Smith,  43  Misa  497. 

ation  (2d  ed.),  476,  553.  ?  Johnson  v.  Laybourn,  56  Minn. 

*  Herman  on  Executions,  §  214,  cit-  832,  57  N.  W.  R  93a 

ing  many  cases;  Bassett  v.  Lockard,  ^  Harris  v.  Lynn,  25  Ean.  281,  37 

60  IIL  164;  Lang's  Heirs  v.  Waring,  Am.  R.  253;  Cohn  v.  Ammidown,  120 

25  Ala.  625,  60  Am.  Dea  533;  Neal  v.  N.  Y.  398,  24  N.  E.  R  944. 

Gillaspy,  56  Ind.  451.  Constable:  Rob-  ^See  Mechem  on  Public  Officers^ 

inson  v.  Cooper,  1  HiU  {8.  C),  286.  g§  809,  810. 

ioSeean^6,§128a 
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• 

personally  liable;  ^  and  he  does  this  also  if  he  expressly  charges 
his  own  personal  responsibility ;»  but  there  is  always  a  pre- 
somption  that  an  agent,  known  to  be  such,  intends  to  bind  his 
principal  and  not  himself,*  and  therefore,  where  a  known  agent 
sells  goods  of  his  principal,  no  warranty  of  title  on  the  part  of 
the  agent  will  be  iihplied.^ 

§  1309. None  where  clrcnmstances  negati?e  the  pt*e- 

snmption. —  The  implied  warranty  of  title  being  one  which 
the  law  imputes  to  the  seller  by  reason  of  the  circumstances 
under  which  the  sale  was  made,  and  in  furtherance  of  good 
faith,  it  follows  necessarily  that  if  those  circumstances  are  ab- 
sent, or  if,  though  certain  of  them  are  present,  there  are  others 
which  show  more  clearly  that  the  implied  warranty  was  ex- 
cluded, or  that  good  faith  does  not  require  it,  it  will  n^i  arise. 
If,  therefore,  the  seller  expressly  refuses  to  warrant  the  title 
and  the  buyer  agrees  to  take  his  chances;*  or  if  the  seller  ex- 
pressly selLs  simply  such  interest  as  he  has ;  •  or  if  the  origin 
and  character  of  the  seller's  title  are  fully^known  to  the  buyer 
and  the  seller  simply  parts  with  whatever  title  he  himself  ac- 
quired,'' —  in  these  and  like  cases,  for  obvious  reasons,  no  war- 
ranty will  be  implied. 

2.  Implied  Wa/rranties  of  Quality. 

%  1310.  In  general. —  Having  now  considered  the  question 
of  implied  warranties  of  title  it  remains  to  ascertain  what  war- 
ranties, if  any,  are  implied  respecting  the  quality,  condition, 

^See  Mechem  on  Agency,  §§541-  851;  First  National  Bank  v.  Massa- 

S54  chusetts  Ca,  128  Mass.  380;  Bogert 

3  See  Mechem  on  Agency,  §  554.  v.  Ghrystie,  24  N.  J.  L.  57];  Croly  v. 

'See  Meohem  on  Agency,  §  55a  Pollard,  71  Mioh.  612,  89  N.  W.  B. 

<  Irwin  V.  Thompson  (1882),  27  Kan.  85a 

Ma  7  Chapman  v.  Speller,  14  Q.  &  621; 

BMUler  Y.  Van  Tassel,  24  CaL  458;  Hopkins  v.  Grinnell,  28  Barb.  (N.  T.) 

Forter  v.  Bright,  82  Pa.  St  441.  533;  Bagueley  v.  Hawley,  L.  R  2  C. 

« Gould  y.  Bourgeois,  51  N.  J.  L.  P.  625;  Hall  v.  Conder»  2  Ck)m.  K 

861, 18  Atl.  R  64,  Adam's  Gas.  859  (N.  a)  2^ 
[citing  Hoagland  v.  Hall,  88  N.  J.  L. 
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fitness  or  characteristics  of  the  goods  sold.  Though  diflfering 
somewhat  in  aspect,  these  matters  may  all  be  appropriately 
grouped  under  the  single  head  of  warranties  of  quality,  and 
they  will  be  so  considered.  And  in  so  doing  it  will  be  con- 
venient first  to  ascertain  what  is  the  general  rule  as  to  such  an 
implication,  and  then  what  exceptions  exist,  if  any. 

a.  Caveat  Emptor. 

§  1311.  No  warranty  implied  on  sale  of  ascertained  chat- 
tel open  to  inspection. —  It  is  the  well  settled  and  general  rule 
of  the  common  law,  differing  in  this  respect  from  the  civil  law, 
that,  upon  the  present  and  executed  sale  of  a  definite,  ascer- 
tained and  existing  chattel  which  is  open  to  the  inspection  of 
the  buyer,  and  of  which  the  seller  is  neither  the  manufacturer 
nor  the  grower,  no  warranty  whatever  as  to  quality,  fitness  or 
condition  is  implied.  In  such  cases,  unless  there  is  fraud  or  the 
seller  gives  an  express  warranty,  the  rule  of  the  common  law 
is  practically  without  exception  that  the  buyer  purchases  at 
his  own  risk.     Caveat  emptor  is  the  invariable  maxim.^    If  the 

iCayeat  emptor— The  common-law  (N.  Y.)  267;  Wright  v.  Hart,  18  Wend, 
maxim.— SpringweUv.  Allen,  2  East,  449;  Lanier  v.  Auld,  1  Murph.  (N.  C.) 
448,  n.;  Parkinson  v.  Lee,  2  East,  314;  188,  8  Am.  Dec  680;  Erwin  v.  Max- 
Williamson  Y.  Allison,  3  East,  446;  well,  8  Murph.  241,  9  Am.  Dec  602; 
Earley  v.  Garrett,  9  R  &  C.  928;  Mor-  Hyatt  v.  Boyle,  5  G.  &  J.  (Md.)  110. 
ley  V.  Attenborough,  8  Ex.  500:  Orm-  25  Am.  Deo.  276;  Getty  v.  Roiintree, 
rod  V.  Huth,  14  M.  &  W.  651;  HaU  v.  2  Pin.  (Wi&)  379,  54  Am.  Dec.  188; 
Condor,  2  C.  R  (N.  a)  22;  Hopkins  v.  Dickson  v.  Jordan,  11  Ired.  (N.  C.)  U 
Tanqueray,  15  C.  R  130;  Chanter  v.  166,  58  Am.  Dea  408;  Barnard  t. 
Hopkins,  4  M.  &  W.  899;  Swett  v.  Col-  Kellogg,  10  Wall  (U.  S.)  383;  Weimer 
gate,  20  John&  196,  11  AnL  Dec.  266;  v.  Clement,  37  Pa.  St  147,  78  Am. 
Welsh  V.  Carter,  1  Wend.  (N.  Y.)  185,  Dec,  411;  Sellers  v.  Stevenson,  168 
19  Am.  Dec.  478;  Mixer  v.  Cobum,  Pa.  St  262,  29  AtL  R  715;  Rice  v. 
11  Mete.  (Mass.)  559. 45  Am.  Dec.  280;  Forsyth,  41  Md.  389;  Hight  ▼.  Bacon, 
Frazier  v.  Harvey,  84  Conn.  469;  Had-  126  Masa  10,  80  Am.  R  689;  Kohl  v. 
ley  V.  Clinton  Ca  Imp.  Ca,  18  Ohio  Lindley,  39  IlL  195,  89  Am.  Dea  294; 
St  502,  82  Am.  Dea  454;  Lord  v.  McCray  Refrig.  Ca  v.  Woods,  99 
Grow,  39  Pa.  St  88,  80  Am.  Dea  504;  Mich.  269, 58  N.  W.  R  820, 41  Am.  St 
Moore  v.  McKinlay,  5  CaL  471;  Moses  R  599;  Scott  Lumber  Ca  v.  Hafner- 
V.  Mead,  1  Denio  (N.  Y.),  378,  43  Am.  Lothman  Mfg.  Ca,  91  Wia  667,  65 
Dea  676;  Hart  v.  Wright,  17  Wend.  N.  W.  R  618;  Milwaukee  Boiler  Ca 
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buyer  wishes  further  protection  than  his  own  inspection  or 
judgment  can  give  him,  he  must  exact  a  warranty. 

§  1313. Mere  ineonTenience  of  examination  does  not 

affeet  rale. — The  rule  is  not  altered  by  the  fact  that  the  ex- 
amination or  inspection  will  consume  time  or  is  attended  with 
labor  and  inconvenience.  No  exception  to  it  can  be  admitted,  to 
use  the  language  of  a  leading  case,  except  ^^  where  the  examina- 
tion at  the  time  of  the  sale  is,  morally  speaking,  impracticable, 
as  where  goods  are  sold  before  their  arrival  or  landing.  The 
mere  fact  of  the  inspection  being  attended  with  inconvenience 
or  labor  is  not  equivalent  to  its  impracticability.  If  the  pur- 
chaser desire  to  avoid  it,  and  yet  obtain  the  protection  it  would 
afford  him,  he  must  do  so  by  exacting  from  the  vendor  an  ex- 
press warranty  of  quality."  ^ 

§  1313« No  implied  warranty  of  qnality  as  to  obvions 

defects. —  There  is  clearly,  therefore,  no  implied  warranty 
against  obvious  defects.  Neither,  ordinarily,  is  there  one  as 
to  latent  defects,  as  will  be  seen  in  a  subsequent  section. 

§  1314.  No  implied  warranty^  in  snch  cases^  even  though 
seller  knew  that  chattel  was  bought  for  a  specifle  purpose.— 

It  makes  no  difference  ordinarily,  in  the  application  of  the  rule 
of  caveat  emptor  (though  it  is  material  in  other  cases  to  be  here- 
after noticed  * ),  that  the  seller  knew  that  the  buyer  intended 
the  chattel  for  a  specific  purpose  to  which  he  erroneously  sup- 

V.  Duncan,  87  Wis,  1!^,  58  N.  W.  R  51  A1&  410;  Carleton  v.  Jenks,  47 

232,  41  Am.  St  R  83;  Smith  v.  Love,  U.  a  App.  784,  26  a  a  A  265;  Court 

64  N.  a  489;  Kingsbury  v.  Taylor,  29  v.  Snyder  (1891),  2  Ind.  App.  440,  50 

Ma.  508,  50  Aul  Dec.  607;  Fogle  v.  Am.  St  R  247. 
Brubaker,  122  Pa.  St  7,  15  Atl.  R       Cayeat  yendltor— The  ciTil-law 

692;  Hood  v.  Bloch,  29  W.  V&  244;  maxim.--  See   Meyer   v.    Itichards, 

Hoffman  t.  Oates,  77  Qa.  701;  War-  (1895),  163  U.  a  885,  89a 
ren  Glass  Works  v.  (yoal  Ckx,  65  Md.       i  Hyatt  v.  Boyle,  5  Gill  &  J.  (Md.) 

547,  5  Atl.  R  258;  Homer  v.  Park-  110,  25  Am.  Dec.  27a  To  same  effect 

hurst  71  Md.  110,  17  AtL  R  1027;  is  the  language  of  Davis,  J.,  in  Bar- 

Bartlett  v.  Hoppock,  84  N.  Y.  118,  88  nard  v.  KeUogg,  10  Wall  (U.  a)  888. 
Am.  Deo.  428;  Armstrong  v.  Bufford,       >  See  po%t,  §  1848. 
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posed  it  to  be  adapted ;  for  here  the  buyer  relies  on  his  own 
judgment  and  not  on  the  judgment  of  the  seller.^ 

^  Thus  in  Dickson  Y.  Jordan,  11  Ired.  as  in  1881."  Defendant  produced 
L.  (N.  C.)  166,  53  Am.  Dea  403,  the  what  he  had  left  of  the  stock  of  1881, 
court  said :  '*  The  purpose  for  which  in  the  identical  packages  of  that  year ; 
an  article  is  intended  is  known  in  al-  plaintiff  examined  it  and  bought  it, 
most  everycase,  and  the  accident  that  but  it  failed  to  produce  Wakefield 
it  happens  to  be  expressed,  unless  it  cabbage  and  was  almost  worthless, 
enters  into  and  forms  a  part  of  the  Hdd,  there  was  no  implied  warranty, 
bargain,  can  make  no  difference.  One  In  McQuaid  v.  Ross,  85  Wia  492, 
buys  a  set  of  harness,  for  instance.  55  N.  W.  R.  705,  39  Am.  St  R  864, 
Can  it  make  any  difference  if  he  hap-  22  L.  R  A.  187  (with  valuable  note), 
pens  to  say  that  his  purpose  is  to  use  plaintiff  bought  of  defendants  a 
them  for  his  carriage?  The  purpose  bull  which  they  knew  plaintiff  de- 
is  known  whether  he  says  so  or  not,  sired  for  breeding  purposes.  Plaint- 
and  the  price  is  the  sama  Where,  iff  saw  and  examined  the  buU  before 
then,  is  the  consideration  to  support  the  purchase,  and  there  was  no  ex- 
this  implied  warranty?  What  does  press  warranty.  The  bull  proved  to 
he  pay  for  it?  The  case  would  be  be  impotent,  of  which  both  parties 
different  if  he  should  tell  the  mer-  were  ignorant  at  the  time  of  the  sale, 
chant  that  his  carriage  was  particu-  Hdd^  that  there  was  no  implied  war- 
larly  heavy,  or  his  horses  unruly,  and  ranty  of  fitness.  Taylor  v.  (Gardiner, 
he  was  willing  to  pay  a  higher  price  8  Manitoba,  310,  ^d  Wood  y.  Boss^ 
to  have  the  article  warranted  to  be  —  Tex.  Civ.  App^  — ,  26  SL  W.  R  148, 
strong  and  fit  for  his  purpose"  In  held  the  same  way  respecting  a  stal- 
Hight  V.  Bacon,  136  Mass.  10,  30  Am.  lion;  (but  Merchants'  Bank  v.  Fraze 
R  639,  a  leather  dealer,  not  the  man-  9  Ind.  App.  161,  36  N.  E.  R  378, 
ufacturer,  sold  to  another  dealer  a  where  the  court  likened  it  to  an  ex- 
specific  quantity  of  leather  which  ecutory  contract,  and  the  buyer  re- 
the  latter  examined.  The  seller  knew  lied  on  the  sellers  judgment  [seeposf, 
that  the  buyer  intended  it  to  be  made  §  1843]  is  contrcu)  Scott  v.  Renick, 
into  boots  and  shoes,  for  which  it  1  B.  Men.  (Ky.)  63,  35  Am.  Dea  177, 
proved  to  be  unfit  by  reason  of  a  la-  holds  the  same  way  respecting  a  cow, 
tent  defect,  though  both  parties  at  and  White  v.  Stelloh,  74  Wis.  435,  43 
the  time  of  the  sale  believed  it  to  be  N.  W.  R  99,  accords  respecting  the 
suitable.  Held,  there  was  no  war-  future  competency  of  a  bull-calf, 
ranty  of  fitness  for  the  purpose  con-  See  also  that  on  a  sale  of  specific 
templated.  article,  mere  knowledge  of  seller^s 

In  Shisler  v.  Baxter,  109  Pa.  St  443,  purpose  raises  no  warranty  of  fitness, 

58  Am.  R  738,  it  appeared  that  in  Bragg  v.  Morrill,  49  Vt  45,  24  Am. 

1881  plaintiff  had  bought  of  defend-  R  102;  Bartlett  v.  Hoppock,  34  N. 

ant,  a  seed  merchant,  a  quantity  of  Y.   118,  88  Am.    Dec.  428;  Deming 

Wakefield  cabbage  seed  which  gave  v.  Foster,  42  N.  H.   165;  Mason  v. 

good  results.    The  next  year  plaint-  Chappel,  15  Gratt  (Va.)  572;  Hum- 

iff  asked  defendant  if  he  had  "any  phreys  v.  Comline,  8  Blackf.  (Ind.) 

more  Wakefield  cabbage  seed,  same  516;  Rogers  v.  Niles,  11  Ohio  St  48, 78 
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§  1315.  .  The  distinction  which  exists  here  was  well 

stated  in  a  New  Hampshire  case,'  often  cited,  in  this  way:  "  In 
the  case  of  executory!  contracts  for  the  making  or  furnishing 
of  goods  or  articles  for  a  special  use,  the  law  implies  a  contract 
that  the  articles  to  be  made  or  furnished  shall  be  reasonably 
fit  and  proper  for  the  use  for  which  they  are  ordered.  And 
when  articles  thus  agreed  to  be  made  or  furnished  are  delivered, 
the  law  implies  a  warranty  that  the  articles  are  reasonably  fit 
and  proper  for  that  use. 

"But  there  is  no  implied  warranty  as  to  the  quality  of  an 
article  sold,  nor  of  its  fitness  for  any  particular  use,  where  there 
is  a  present  sale  of  a  particular  existing  article,  then  open  to 
the  examination  and  inspection  of  the  purchaser,  and  where 
he*  requires  no  express  warranty.  To  use  the  illustration  of 
Maule,  J.,  in  Keaies  v,  Cadogan^  if  a  man  says  to  another.  Sell 
me  a  horse  fit  to  carry  me,'  and  the  other  sells  him  a  horse 
which  he  knows  to  be  unfit  to  ride,  he  may  be  liable  for  the 
consequences;  but  if  a  man  says,  *Sell  me  that  grey  horse  to 
ride,'  and  the  other  sells  it,  knowing  that  he  cannot  ride  it,  that 
would  not  make  him  liable." 

§  1316.  Or  that  the  defect  be  latent.— Neither  does 

it  make  any  difference  in  the  application  of  this  rule  that  the 
defect  was  latent,  and  not  discoverable  on  examination,  if  the 
seller  (not  the  manufacturer  or  grower')  is  guilty  of  no  fraud. 
As  was  said  by  Mellor,  J.,  in  the  leading  case  of  Jones  v.  Jicst:  * 
"  Where  goods  are  in  esae^  and  may  be  inspected  by  the  buyer, 

Am.  Dea  290;  Thompson  v.  Libby,  Boiler  Ca  v.  Duncan,  87  Wis.  120,  58 
86  Minn.  448,  29  N.  W.  R  150;  Ck)S-  N.  W.  R.  232;  Seitz  v.  Refrigerating 
grove  ▼.  Bennett,  32  Minn.  371,  20  Ca,  141  U.S.  5 10,85 L.  e<L837.  12 Sup. 
N.  W.  R  359;  Whitmore  v.  South  Ct  R  40;  Ottawa  Bottle  Ca  v.  Gun- 
Boston  Iron  Ca,  2  Allen  (Mass.),  52;  ther,  31  Fed.  R  209;  Bounce  v.  Dow, 
Kasin  v.  Conley,  58  Md.  59:  Port  Car-  64  N.  Y.  411. 

bon  Ca  v.  Groves,  68  Pa.  St  149;  iDeming  v.  Foster  (1860),  42  N.  H. 

Qaohet  v.  Warren,  72  Ala.  288;  War-  165. 

ren  Glass  Works  v.  Coal  Co.,  65  Md.  ^  lO  C.  R  591. 

647,  5  AtlR  253;  McCray  Refrigera-  '  As  to  this,  see  following  section, 

tor  Ca  V.  Woods,  99 Mich.  269,  58  N.  *L.  R  8  Q.  R  197. 
W.  R  320,41  Am.  St  R599;  MUwaukee 
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and  there  is  no  fraud  on  the  part  of  the  seller,  the  maxim  caveat 
emptor  applies,  even  though  the  defect  which  exists  in  them  is 
latent,  and  not  disQOverable  on  examination,  at  least  where  the 
seller  is  neither  the  grower  nor  manufacturer.*  The  buyer  in 
such  a  case  has  the  opportunity  of  exercising  his  judgment  upon 
the  matter,  and  if  the  result  of  the  inspection  be  unsatisfactory, 
or  if  he  distrusts  his  own  judgment,  he  may,  if  he  chooses,  re- 
quire a  warranty." 

§  1317. Unless  the  seller  of  goods  with  latent  defects 

is  the  mannfactnrer  or  grower. —  Where,  however,  the  seller 
is  the  manufacturer  or  grower,  a  somewhat  different  rule  ap- 
plies. Usually  the  question  arises  in  the  case  of  the  executory 
contract  by  the  manufacturer  or  grower,  or  even  a  dealer  to 
supply,  according  to  his  own  judgment,  an  article  to  suit  the 
buyer's  need  as  disclosed  to  him;  and  this  aspect  of  the  subject 
is  considered  in  a  later  section.' 

But  even  in  the  case  of  the  present  sale  of  a  specific  chattel 
by  the  manufacturer  or  producer  there  is  an  implied  warranty 
against  latent  defects  growing  out  of  the  process  of  manufact- 
ure or  production,  of  which  defects  the  buyer  was  ignorant, 
which  were  not  open  to  such  observation  as  it  was  practicable 
for  him  to  make,  and  which  would  render  the  article  unfit  for 
the  use  for  which  the  seller  knew  it  was  designed,  or  unmer- 
chantable, as  the  case  may  be.' 

1  Citing  Parkinson  v.  Lee,  2  East,  'In  Kellogg  Bridge  Ca  v.  Hamilton 
814  To  like  effect:  White  v.  SteUoh  (1883),  110  U.  B.  108^  the  Bridge  Com- 
(1889),  74  Wia  485,  43  N.  W.  R  99;  pany  had  taken  the  contract  for  the 
Snelgrove  v.  Bruce  (1866),  16  Up.  Can.  construction  of  a  railroad  bridge,  and 
C.  P.  561;  Court  v.  Snyder  (1891),  2  hadpartiaIl]roonstruotedit,whenthe 
Ind.  App.  440,  50  Am.  St  R.  347.  So  company  entered  into  a  subcontract 
in  White  v.  Oakes  (1896),  88  Me.  867,  with  Hamilton  to  finish  the  bridga 
84  AtL  B.  175,  32  L.  K.  A.  592,  the  By  the  contract  Hamilton  was  to 
seller  of  a  folding  bed,  not  the  manu-  take  and  pay  for  certain  **  false- 
facturer  of  it,  was  held  not  liable  on  work  "  already  erected  by  the  com- 
any  implied  warranty,  where  the  bed  pany  for  use  in  constructing  the 
was  defectively  designed,  but  this  bridge.  This  *' false-work  "  contained 
defect  was  not  observable  imtil  use,  defects  of  construction  not  open  to 
and  the  seller  was  ignorant  of  it  observation,  and  not  discoverable  by 

2  See  poatf  §  1848.  ordinary  methods.    When  Hamilton 
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§  1818. .  "  In  ordinary  sales,**  it  is  said  by  the  supreme 

court  of  the  United  States,^  ^^  the  buyer  has  an  opportunity  of 
inspecting  the  article  sold ;  and  the  seller  not  being  the  maker^ 
and  therefore  having  no  special  or  technical  knowledge  of  the 
mode  in  which  it  was  made,  the  parties  stand  upon  ground  of 
substantial  equality.  If  there  be,  in  fact,  in  the  particular  case, 
any  inequality,  it  is  such  that  the  law  cannot  or  ought  not  to 
attempt  to  provide  against;  consequently  the  buyer  in  such 
cases  —  the  seller  giving  no  express  warranty  and  making  no 
representations  tending  to  mislead  —  is  holden  to  have  pur- 
chased entirely  on  his  own  judgment.  But  when  the  seller  is 
the  maker  or  manufacturer  of  the  thing  sold,  the  fair  presump- 
tion is  that  he  understood  the  process  of  its  manufacture,  and 
was  cognizant  of  any  latent;  defect  caused  by  such  process  and 
against  which  reasonable  diligence  might  have  guarded.  This 
presumption  is  justified,  in  part,  by  the  fact  that  the  manufact- 
urer or  maker  by  his  occupation  holds  himself  out  as  compe* 

oame  to  use  it  for  the  purpose  for  ever,  was  the  case  of  the  sale  of  a 
which  it  was  constructed  and  sold  to  speoiflo  boat,  but  at  the  time  of  the 
him,  it  ga\sjB  way'  and  caused  him  sale  it  was  lying  in  the  river  partly 
much  loss,  and  the  action,  inter  alia,  filled  with  water  and  leaves.  The 
was  for  damages  for  this  loss.  It  was  seUer  was  the  maker.  There  was 
held,  in  the  line  of  reasoning  quoted  evidence  of  express  representations 
in  the  following  section,  that  there  concerning  the  boat,  but  the  court 
was  practicaUy  a  sale,  and  that  the  said  that  if  a  manufacturer  seUs  an 
law  "  implies  a  warranty  that  this  article  knowing  that  the  purchaser 
fklse-work  was  reasonably  suitable  intended  to  apply  it  to  a  particular 
for  such  use  as  was  contemplated  by  purpose,  he  impliedly  warrants  it  to 
both  parties."  The  court  cited  Brown  be  fit  for  that  {purpose,  and  "  if,  owing 
V.  Edgington,  2  Man.  &  Or.  279;  Sbep-  to  some  defect  in  the  article  not  vis- 
herd  V.  Pybus,  8  Man.  &  Qr.  868;  ible  to  the  purchaser,  it  is  unfit  for 
Jones  V.  Just,  L.  B.  8  Q.  B.  197;  Hoe  the  purpose  for  which  it  is  sold  and 
V.  Sanborn,  21  N.  T.  552»  78  Am.  Dea  bought,  the  seller  is  liable  on  his  im- 
1S8;  Rodgers  v.  Niles,  11  Ohio  St  48,  plied  warranty.** 
78  Am.  Dea  290;  Leopold  v.  Van  Kirk,  The  recent  cases  on  the  extent  of 
27  Wia  152;  Brenton  v,  Davis,  8  the  warranty  against  latent  defects 
Blackf.  (Ind.)  817.  in  the  case  of  executory  contracts 

Most  of  these  cases  were  cases  of  are  collected  in  the  note  to  §  134G. 
executory  contracts  and  are  cited  in       ^  Kellogg  Bridge  Ca  v.  Hamilton^ 

the  subsequent  sections  devoted  to  suprcu 
that  subject.  Brenton  v.  Davis,  how- 
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tent  to  make  articles  reasonably  adapted  to  the  purposes  for 
which  such  or  similar  articles  are  designed.  When,  therefore, 
the  buyer  has  no  opportunity  to  inspect  the  article,  or  when, 
from  the  situation,  inspection  is  impracticable  or  useless,  it  is 
unreasonable  to  suppose  that  he  bought  on  his  own  judgment, 
or  that  he  did  not  rely  on  the  judgment  of  the  seller  as  to  la- 
tent defects  of  which  the  latter,  if  he  used  due  care,  must  have 
been  informed  during  the  process  of  manufacture.  If  the  buyer 
relied,  and  under  the  circumstances  had  reason  to  rely,  on  the 
judgment  of  the  seller,  who  was  the  manufacturer  or  maker 
of  the  article,  the  law  implies  a  warranty  that  it  is  reasonably 
fit  for  the  use  for  which  it  was  designed,  the  seller  at  the 
time  being  informed  of  the  purpose  to  devote  it  to  that  use." 

§  1319. No  warranty  of  soundness  from  payment  of 

sonnd  price. —  It  is  likewise  immaterial  in  these  cases  that  the 
buyer  paid  what  would  be  the  full  price  of  a  sound,  fit  or  ap- 
propriate article.  The  rule  in  this  respect,  as  it  is  usually 
stated,  is  that  no  warranty  is  implied  from  the  payment  of  a 
sound  price  on  the  executed  sale  of  a  specific  chattel.^  The 
South  Carolina  courts  alone  ^  deny  this  rule,  which  otherwise 
prevails  in  the  United  States  and  England. 

5.  Of  Conformity  to  Sample. 

§  1320.  On  sale  by  sample^  warranty  implied  that  bulk  is 
eqnal  to  sample  in  quality. —  One  of  the  first  and  most  gen- 
erally recognized  exceptions  to  the  rule  of  caveat  emptor  is  that 

» Moses  V.  Mead.   1  Denio  (N.  Y.),  Smith  v.  McColl,  1  McCord,  220,  10 

878,  43  Am.  Dea  676;  Dean  v.  Mason,  Am.  Dec.  666;  Bui  winkle  v.  Cramer, 

4  Ck)nn.  428, 10  Am.  Dea  162;  John-  27 a  C.  376, 3  S.  R  R  776, 18  Am.  St  R 

ston  V.  Cope,  3  H.  &  J.  (Md.)  89,  5  645,  where  it  is  said  that  in  that  State 

Am.  Dec.  423;  Warren  Glass  Works  a  "sound  price  requires  sound  prop- 

Y.  Coal  Ca,  65  Md  547,  5  Atl  R  253;  erty.*'   It  was  also  denied  in  an  early 

Court  V.  Snyder  (1891),  2  Ind.  App.  Connecticut  case  (Bailey  v.  Nickols* 

440,  50  Am.  St  R  247.  2  Root,  407,  1  Am.  Dec.  83).  but  this 

2Timrod  v.  Shoolbred,  1  Bay,  324,  decision  was  soon  afterwards  over- 

1  Am.  Dec.  620;  Whitefleld  v.  Mo-  ruled.    Dean  v.  Mason,  4  Conn.  428; 

Leod,  2  Bay,  380,  1  Am.  Dea  650;  10  Am.  Dea  16a 
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which  is  known  as  a  sale  by  sample.  A  sale  by  sample  arises 
where  the  seller  exhibits  a  specimen  of  goods  not  open  to  inspec- 
tion for  the  purpose  of  showing  their  quality  to  the  buyer,  and 
the  parties  deal  upon  the  basis  of  the  sample,  which  for  the  pur- 
poses of  the  negotiation  is  treated  as  the  representative  of  the 
goods.  The  exhibition  of  the  sample  under  these  circum- 
stances and  for  this  purpose  amounts  to  an  affirmation  on  the 
part  of  the  seller  that  the  sample  is  a  fair  representation  of 
the  quality  of  the  bulk,  and  the  warranty  arising,  as  has  been 
frequently  pointed  out,^  is  perhaps  more  correctly  to  be  re- 
garded as  an  express  than  an  implied  one.  It  is,  however,  so 
commonly  classed  among  the  implied  warranties  that  it  will 
be  so  dealt  with  here,  and  the  warranty  which  the  law  implies 
may  be  declared  to  be  that  the  bulk  is  equal  to  the  sample  in 
quality,  kind  and  nature.' 

• 

1  As  in  Bradford  v.  Manly,  18  Mass.  12  Wend.  566, 27  Am.  Dec.  158;  War- 

139,  7  Aju.  Dea  122,  where  Parker,  ing  v.  Mason  (1837),   18  Wend.  425; 

G.  J.,  says  that  '^a  sale  by  sample  is  Beirne  v.  Dord  (1851),  5  N.  Y.  95,  55 

tantamount  to  an  express  warranty  Am.  Dec.  821 ;  Moses  v.  Mead  (1845  , 

that  the  sample  is  a  true  representa-  1  Denio  (N.  Y.),  878,  48  Am.  Dea  676; 

tiTe  of  the  kind."    In  Vanderhost  v.  Sands  v.  Taylor  (1810),  5  Johns.  (N.  Y.) 

MacTaggart,  1  Brev.  (S.  G.)  269,, 2  395,  4  Am.  Dec.  874;  Andrews  v. 

Adl  Deo.  667,  it  is  said  that  in  cases  Kneeland  (1826),  6  Cow.  (N.  Y.)  854; 

of  sale  by  sample  "there  is  an  ex-  Beebee  v.  Robert  (1884),  12  Wend.  413, 

press  warranty."    It  is  so  described,  27  Am.  Dea  132;  Gurney  v.  Atlan- 

also,  in  Gurney  v.  Railroad  Ca,  58  tic,  eta  Ry.  Ga  (1874),  58  N.  Y.  358; 

N.  Y.  86a  Foot  V.  Bentley  (1870),  44  N.  Y.  166, 

*  Parker  v.  Pftlmer  (1888),  4  R  &  4   Am.  R.  652;   Hargous   v.  Stone 

Aid.  887;  Garter  v.  Grick  (1859),  4  H.  (1851),  5  N.  Y.  78;  Leonard  v.  Fowler 

&  N.  412;  Bradford  v.  Manly  (1816»,  (1871),  44  N.  Y.  289;  Magee  v.  Bill- 

18  Mass.  189,  7  Am.  Dea  122;  Dickin-  ingsley  (1842),  3  Ala.  679;  Brigham  v. 

son  Y.  Gay  (1863),  7  Allen  (Mass.),  29,  Retelsdorf  (1887),  73  Iowa,  712,  36  N. 

83  Am.  Dea  656;  Williams  v.  Spaf-  W.  R715;  Home  Lightning  Rod  Ga 

ford  (1829),  8  Pick.  (Mass.)  250;  Pike  v.  Neff  (1882),  60  Iowa,  188,  14  N.  W. 

V.  Fay  (1869),  101  Mass.  184;  Atwat^r  R  216;  Myer  v.  Wheeler  (1884),  65 

▼.  aancy  (1871),  107  Masa  869;  Gould  Iowa,  890,  21  N.  W.  R  692:  Hanson 

T.  Stein  (1889),  149  Mass.  570, 22  N. E.  v.  Busse  (1867),  45  111.  496,  and  note; 

R  47,  14  Am.  St  R  455,  5  L.  R  A.  Webster  v.  Granger  (1875),  78  III  230; 

213;  Oneida  Mfg.  Society  v.  Law-  Merrimany.Ghapman(1864),32Gonn. 

rence  (1825),  4  Gow.  (N.  Y.)  440;  Gal-  146;  Gill  v.  Kaufman  (1876),  16  Kans. 

lagher  ▼.  Waring  (1882),   9  Wend.  571;  Brantley  v.  Thomas  (1858),  22 

(N.  Y.)  20;  Boorman  v.  Jenkins (1834),  Tex.  270,  73  Am.  Dea  264;  Whitaker 
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§  1321.  What  constitutes  a  sale  by  sample. —  In  order 

to  give  rise  to  the  warranty  of  conformity  it  must  appear  that 
the  sale  was  really  made  upon  the  basis  of  the  sample;  for  not 
every  case  in  which  a  specimen  is  exhibited  can  be  deemed 
a  sale  by  sample,  nor  will  the  mere  exhibition  of  a  specimen 
of  the  goods  at  the  time  of  the  sale  amount  to  an  affirmation 
that  the  bulk  equals  it  in  quality.  The  specimen  may  be  ex- 
hibited simply  to  enable  the  buyer  to  form  an  opinion  as  to 
the  probable  quality  of  the  goods,  in  order  that  he  may  decide 
whether  he  will  go  further  with  the  negotiations;  the  seller 
may  produce  a  sample  but  refuse  to  sell  by  it,  requiring  the 
purchaser  to  examine  for  himself;  or  the  buyer  may  be  un- 
willing to  rely  upon  the  sample  and  may  require  an  express 
warranty.  No  one  of  these  cases  will  constitute  a  sale  by 
sample,  for  something  more  is  necessary.  The  parties  most 
treat  the  sample  as  a  standard  of  the  quality;  they  must  deal 
with  reference  to  it  as  such  with  the  understanding  that  the 
bulk  is  to  be  like  it,^  and  the  buyer  must  rely  upon  it  and  not 

V.  Hueske  (1867),  29  Ter.  355;  Hughes  ^  Thus  in  Hargous  v.  Stone,  5  N.  Y. 
V.  Bray  (1882;,  60  CaL  284;  HaU  v.  78,  it  is  said:  "  Every  exhibition  of  a 
Plassan  (1867),  10  La.  An.  11;  Gun-  sample  to  the  purchaser  at  the  time 
ther  y.  At  well  (1862),  19  Md.  157;  Day  of  the  sale  does  not  per  se  make  a 
Y.  Raguet  (1869),  14  Minn.  278;  Graff  sale  by  sample.  There  must  be  an 
y.  Foster  (1878),  67  Ma  512;  Boothby  agreement  to  sell  by  sample,  or  at 
v.  Plaisted  (1871),  51  N.  H.  436;  Day-  least  an  understanding  of  the  parties 
ton  V.  Hoogland  (1884),  89  Ohio  St  that  the  sale  is  to  be  by  sample." 
671;  Proctor  V.  Spratley  (1884),  78  Va.  And  in  Gunther  v.  AtweU,  19  Md. 
254;  Schuchardt  y.  Aliens  (1868),  1  157,  the  court  say:  <'In  order  that 
Wall  (68  XJ.  S.)  859;  Barnard  y.  Kel-  the  principle  may  be  applied,  it  is 
logg  (1870),  10  Wall.  (77  U.  S.)  883;  necessary,  in  making  the  sale,  that 
Reynolds  y.  Palmer  (1884),  21  Fed.  R.  the  sample  should  be  so  used  be- 
483.  tween  the  buyer  and  seller  as  to  ez- 
In  Pennsylyania  the  warranty  is  press  or  become  a  part  of  the  con- 
limited,  and  is  merely  that  the  bulk  tr^i^t,  vor,  in  other  words,  that  the 
shall  be  of  the  same  kind  and  be  sample  should  amount  to  and  take 
merchantable  but  not  necessarily  of  the  place  of  an  express  ayerment  by 
the  same  quality.  Selser  y.  Roberts,  the  seller  of  the  condition  and  qual- 
105  Pa.  St  242 ;  Boyd  y.  Wilson,  88  Pa.  ity  of  the  goods  upon  which  the  buyer 
St  819,  24  AuL  R  176;  Fraley  v.  relies  in  making  the  purchase." 
Bispham,  10  Pa.  St  820,  51  Am.  Dec.  To  like  effect:  Day  y.  Raguet  (1869), 
486.  14  Minn.  208  (273);  Wood  Haryester 
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upon  an  express  warranty  or  a  personal  examination  of  the 
gooda^ 

§  1322. Effect  of  Inspection. —  The  sale  by  sample  pre- 
supposes that  the  goods  are  not  available  to  inspection,  and  are 
not  in  fact  inspected  by  the  purchaser.  Hence  if  the  seller  in- 
sists that  the  buyer  shall  inspect  the  goods  and  rely  upon  his 
own  judgment,  and  the  buyer  does  inspect  them  as  fully  as  he 

desires,  there  is  no  sale  by  sample  although  a  specimen  was 

* 

Ca  V.  Ramberg  (1895),  60  Minn.  219,  cles.  .  The  seller  then  warranted  it 

61  N.  W.  R  1182;  Wood  v.  Michaud  to  be  "  fair  merchantable  sassafras 

(1896),  63  Minn.  478,  65  N.  W.  R  96a  wood."    Hdd,  not  a  sale  by  sample 

The  jury  are  not  to  assume  that  with  implied  warranty,  but  a  sale 

there  was  a  sale  by  sample;  it  must  with  express  warranty.    In  Oardiner 

be  shown  that  the  parties  so  dealt  as  y.  Gray,  4  Camp  144^  there  was  a  sale 

to  make  it  such.   Proctor  v.  Spratley  of  waste   silk  and  a   sample  was 

(1884),  78  Va.  264.  shown,  but  it  was  found  that  "the 

That  a  portion  only  of  the  bulk  is  sample  was  not  produced  as  a  war- 
examined  does  not  constitute  a  sale  ranty  that  the  bulk  corresponded 
by  sampla  Selser  v.  Roberts  (1884),  with  it,  but  to  enable  the  pm'ohaser 
105  Pa.  St.  242.  to  form  a  reasonable  judgment  of 

In  Ames  v.  Jones  (1879),  77  N.  Y.  the  commodity."  In  Powell  v.  Hot- 
6H  it  appeared  that  the  seller  had  ton,  2  Bing.  N.  C.  668,  there  was  a 
accumulated  thirty  thousand  bush-  sample  shown,  but  an  express  war- 
els  of  choice  Napanee  (Canada)  bar-  ranty  was  also  given,  and  it  was  held 
ley,  which  was  stored  in  elevator  at  not  a  sale  by  sample,  but  a  sale  with 
Oswego,  N.  Y.  An  agent  of  the  buyer  express  warranty, 
visited  Oswego,  procured  a  sample  of  In  Ames  v.  Jones,  77  N.  Y.  614,  a 
thebarleyandtookitwithhimto^w  sample  was  shown,  but  it  was  not 
York,  where  he  delivered  it  to  his  prin-  relied  on  as  such;  and  it  was  held 
cipaL  The  latter  then  telegraphed:  not  a  sale  by  sampla 
**  WiU  give  you  one-twenty  for  your  In  Wood  v.  Michaud  (1896),  63 
thirty  thousand  choice  Napanee,  Minn.  478,  65  N.  W.  R.  963,  there  was 
afloat  in  New  York,"  and  the  seller  a  contract  for  the  sale  of  com  to  be 
telegraphed  back:  *<  Will  accept  your  grown  and  canned  in  1893;  a  sample 
offer  of  one-twenty."  Nothing  was  of  the  product  for  1892  was  shown, 
said  about  the  sample,  and  it  did  not  but  the  sale  was  by  description.  Held, 
appear  that  the  seller  knew  that  a  not  a  sale  by  sampla 
sample  had  been  delivered  to  the  In  Wood  Harvester  Ca  v.  Ramberg 
buyer.    Held,  not  a  sale  by  sample.  (1895),  60  Minn.  219,  61  N.  W.  R.  1132, 

1  In  Tye  v.  Fynmore^  8  Camp.  462,  a  sample  machine  had  been  exhib- 

the  seller  exhibited  a  sample  of  '<  sas-  ited,  but  the  purchase  was  made  by 

safras   wood/'    and   the   buyer  in-  order  giving  a  certain  w*arranty  "and 

spected  it,  having  skill  in  such  arti-  no  other."  Held,  not  a  sale  by  sample. 
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exhibited.^  So  if  the  goods  are  present  for  examinatioQ  and 
the  buyer  is  at  liberty  to  examine  them  as  thoroughly  as  he 
pleases,  the  fact  that  he  examines  a  part  only  will  not  make 

i  The  leading  case  t>n  this  point  is  though  possible  it  was  attended  with 
Barnard  v.  Kellogg  (1870),  10  WalL  great  labor  and  delay,  and  that  by 
(U.  S.)  383, 19  L.  ed.  987.  It  there  ap-  the  custom  of  merchants  in  Boston 
peared  that  Barnard,  a  commission  there  is  an  implied  warranty  on  the 
merchant  in  Boston,  had  received  part  of  the  seller  that  the  bales  are 
from  a  correspondent  in  Buenos  not  falsely  or  deceitfully  packed; 
Ayres  a  lot  of  foreign  wool  He  put  and  judgment  was  rendered  for  the 
the  wool  in  the  hands  of  a  Boston  purchaser.  The  United  States  su- 
wool  broker  for  sale  with  instruc-  preme  court  reversed  this  judgment, 
tions  not  to  sell  unless  the  buyer  holding  that  there  was  no  sale  by 
came  to  Boston  and  examined  the  sample,  and  that  a  custom  to  charge 
wool  for  himself.  The  broker  sent  the  seller  where  the  law  did  not 
samples  to  Kellogg,  a  wool  merchant  charge  him  was  not  a  valid  custom, 
in  Hartford.  Kellogg  made  an  offer  Upon  the  first  point  the  court,  per 
for  the  wool  if  equal  to  sampla  The  Davis,  J.,  said:  ''That  the  wool  was 
offer  was  accepted  provided  Kellogg  not  sold  by  sample  clearly  appears, 
examined  the  wool  on  a  certain  day  And  it  is  equally  clear  that  both 
and  reported  whether  he  would'take  sides  understood  that  the  buyer,  if 
it  This  condition  was  accepted  and  he  bought,  was  to  be  his  own  judge 
Kellogg  went  to  Boston  to  examine  of  the  quality  of  the  article  he  pur- 
the  wool  The  broker  offered  Kel-  chased.  Barnard  expressly  stipu- 
logg  an  opportunity  to  examine  all  lated,  as  a  condition  of  sale,  that  Kel- 
the  bales  and  offered  to  have  the  logg  should  examine  the  wool,  and 
bales  opened  for  his  inspection,  he  did  examine  it  for  himself.  If 
After  Kellogg  had  examined  four  Kellogg  intended  to  rely  on  the  sam- 
bales  as  fully  as  he  desired,  he  de  pies  as  a  basis  of  purchase,  why  did 
clined  offers  of  further  examination  hc^go  to  Boston  and  inspect  the  bales 
and  bought  all  the  wooL  Some  at  all,  after  notice  that  such  inspec- 
months  afterwards,  part  of  the  bales  tion  was  necessary  before  the  sale 
when  opened  were  found  to  have  could  be  completed  ?  His  conduct  is 
been  deceitfully  packed,  though  Bar-  wholly  inconsistent  with  the  theory 
nard  was  ignorant  of  this  and  acted  of  a  sale  by  sampia  If  he  wanted 
in  good  faith.  Kellogg  sued  Barnard  to  secure  himself  against  possible 
for  damages,  relying,  1,  upon  a  sale  loss,  he  should  either  have  required 
by  sample;  2,  upon  a  promise,  express  a  warranty  or  taken  the  trouble  of 
or  implied,  that  the  bales  should  not  inspecting  fully  all  the  balea  Not 
be  falsely  packed;  and  3,  upon  a  doing  this,  he  cannot  turn  round  and* 
promise,  express  or  implied,  that  the  charge  the  seller  with  the  oonse- 
wool  inside  of  the  bales  should  not  quences  of  his  own  negligenceL  Bar- 
differ  from  the  samples  by  reason  of  nard  acted  in  good  faith,  and  did  not 
false  packing.  The  trial  court  found  know  or  have  any  reason  to  believe 
that  an  examination  of  the  interior  that  the  wool  was  falsely  packed, 
of  bales  was  not  customary;  that  The  sale  on  his  part  was  intended  to 
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that  part  a  sample  within  the  meaning  of  the  rule,^  unless  the 
conduct  of  the  seller  is  such  as  to  reasonably  lead  the  buyer  to 
believe  that  the  seller  represents  the  part  so  examined  to  be  a 
fair  sample  of  the  whole  bulk  and  the  parties  deal  accordingly ;  ^ 

be  upon  the  usual  examination  of  some  of  the  other  bales  were  found 

the  article,  and  the  proceeding  by  to  contain  inferior  goods.    It  was 

Kellogg  shows  that  he  so  understood  held   that  there   was   no   sale   bj 

it,  and  it  is  hard  to  see  what  ground  sample, — that  there  was  no  warranty 

of  complaint  even  he  has  against  implied  that  the  unopened  bales  were 

Barnard.    It  will  not  do  to  say  that  like  the  opened  ones  or  that  the  in- 

it  was  inconrenient  to  examine  all  terior  of  the  unopened  billes  should 

the  bales,  because  if  inconvenient  it  correspond  with  the  exterior.  Beirne 

was  still  practicable,  and  that  is  all  v.  Dord  (1851),  5  N.  Y.  95, 55  Am.  Dea 

that  the  law  requires."  821,  is  to  the  same  effect 

In  Borthwick  v.  Young  (1885X  12  »  Hanson  v.  Busse  (1867),  45  lU.  496, 
Ont  App.  671,  plaintiff  was  negoti-  is  a  good  illustration.  It  was  a  sale 
ating  for  the  purchase  of  apples  then  of  one  hundred  and  ten  barrels  of 
present  in  barrela  He  asked  the  apples.  In  the  language  of  the  re- 
seller about  them  anil  was  told  they  port,  "  the  proof  shows  that  the  one 
would  be  found  to  be  a  *'  good  lot*'  hundred  and  ten  barrels  were  piled 
8eller*8  agent  opened  several  barrels  up  in  tiers  at  a  railway  depot  in  Chi- 
for  plaintiff  to  examine,  and  they  oaga  The  purchaser  went  with  the 
**  appeared  to  be  good.*'  Plaintiff  clerk  of  the  plaintiffs  [the  sellersf  to 
might  have  examined  them  all,  but  look  at  them.  He  opened  a  couple  of 
did  not,  having  previously  bought  barrels  that  stood  on  the  floor.  The 
satisfactory  apples  from  the  seller  purchaser  was  lame  from  rheuma- 
and  relying  upon  his  reputation  as  tism,  and  requested  the  clerk  to 
an  honest  packer.  In  fact  there  were  climb  up  and  open  a  barrel  on  the 
a  few  good  apples  at  the  top  of  the  top  of  the  tiera  He  did  so,  and 
barrels,  but  the  bulk  was  not  good,  showed  the  purchaser  some  apples 
Hddt  not  a  sale  by  sample,  and  that  which  were  in  good  condition,  and 
there  was  no  warranty,  express  or  said  they  were  all  like  that.  The 
implied.  Caveat  emptor  was  the  plaintiffs  had  told  the  defendant  [the 
rule.  Compare  Hanson  v.  Busse,  45  buyer]  that  the  apples  were  just  such 
111.  496,  cited  in  a  subsequent  note.  as  he  had  previously  bought,  shipped 

1  Salisbury  v.  Stainer  (1838),  19  by  the  same  man,  and  good  hand- 
Wend.  (N.  Y.)  159,  82  Am.  Dea  437,  is  picked  fruit  The  apples  in  the  three 
a  good  illustration.  It  was  a  sale  of  barrels  exhibited  as  samples  were 
hemp  in  bales.  Before  purchasing  the  unquestionably  merchantable,  or  the 
buyer  was  sent  to  the  place  where  defendant  would  not  have  bought, 
the  hemp  was  stored  and  directed  to  It  would  be  unreasonable  to  require 
examine  it  for  himself.  He  cut  open  that  he  should  have  opened  every  one 
one  bale  and  might  have  opened  all.  of  the  one  hundred  and  ten  barrela 
The  one  examined  was  satisfactory  He  had  the  right  to  rely  on  the 
and  he  bought  alL    When  opened  samples  shown  to  him,  and  on  the 
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or  unless  the  place,  position  or  condition  of  the  goods  is  sach 
that  the  bulk  cannot  be  examined  and  that  the  part  so  exam- 
ined must  necessarily  be  treated  as  a  sample.^ 

§  1323,  .  Where  inspection  of  the  goods  is  offered  as  the 

basis  of  the  sale,  the  buyer  cannot  relieve  himself  and  charge 
the  seller  merely  on  the  ground  that  the  examination  will  take 
time  or  is  attended  with  labor  and  inconvenience:  if  it  is  prac- 
ticable, no  matter  how  inconvenient,  the  buyer,  it  is  said,  is  not 
relieved,'  unless  the  case  falls  within  the  exceptions  last  stated. 

§  1324.  .  There  may  also  be  a  sale  based  partly  on  in- 
spection and  partly  on  a  sample.    Thus  where  the  plaintiff 

representations  of  the  plaintiffs  that  in  connection  with  evidence  of  other 
the  apples  were  good.  He  had  no  circumstances  attending  the  trans- 
opportunity  for  the  exercise  of  his  action,  might  aid  in  coming  to  a  cor- 
own  judgment,  and  the  plaintifEs  rect  conclusion  in  respect  to  the  true' 
must  have  known  that  he  bought  character  of  the  contract.*' 
relying  upon  their  representational  ^In  the  sale  of  cotton  in  bales,  it 
Compare  with  Borthwick  v.  Young  is  said  there  is  necessarily  a  sale  by 
(1885),  13  Ont'App.  671,  cited  supra,  sampla  As  said  by  Savage,  G.  J., 
A  Beime  v.  Dord,  6  N.  Y.  95,  55  in  Boorman  v.  Jenkins,  12  Wend. 
Am.  Dea  821,  it  is  said:  <*That  a  per-  (N.  Y.)  560,  27  Am.  Dec.  158:  **  You 
sonal  examination  of  the  bulk  of  the  cannot  examine  the  article  without 
goods  by  the  purchaser  at  the  time  of  opening  the  balea  That  is  never 
the  sale  is  not  practicable  or  conven-  done;  it  would  not  be  permitted,  and 
ient  furnishes  no  sufficient  ground  of  would  be  attended  with  great  ex- 
itself  to  say  that  the  sale  is  by  sampla  pense  and  incon  venienc&  Hence,  as 
The  want  of  an  opportunity,  from  I  have  heretofore  said  in  the  case  of 
whatever  cause,  for  such  an  examina-  Oneida  Manufacturing  Ca  v.  Law- 
tion  is  doubtless  a  strong  fact  in  ref-  rence,  4  Cow.  440,  every  sale  of  packed 
erence  to  the  question  of  the  charac-  cotton  is  a  sale  by  sample.  It  is  so 
ter  of  the  Bale,  whether  it  was  or  not  by  the  usage  of  trade,  which  ia 
made  by  sampla  But  it  is  neverthe-  founded  upon  general  convenience 
less  true  that  a  contract  of  sale  by  and  consent:  that  usage  is  shown  in 
sample  may  be  made  whether  such  this  case."  Rose  v.  Beatie,  2  l^ott  & 
examination  be  practicable  or  not,  if  McC.  (S.  C.)  538,  is  to  the  same  effect 
the  parties  so  agree.  W  here  the  acts  ^  This  is  substantially  the  language 
and  declarations  of  the  parties  in  of  Davia  J.,  in  Barnard  v.  Kellogg,  10 
making  the  contract  for  the  sale  of  Wall  383,  supra.  Equally  strong  is 
goods  are  of  doubtful  construction,  the  language  in  Hyatt  v.  Boyle,  5  G. 
evidence  that  it  was  impracticable  &  J.  (Md.)  110«  25  Am.  Deo.  276,  where 
or  inconvenient  to  examine  the  bulk  it  is  said,  of  sales  without  examina- 
of  the  goods  would  be  proper,  and,  tion  generally,  that  the  examination, 
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agreed  to  manufacture  for  the  defendant  a  large  number  of 
iron  bedsteads  in  accordance  with  a  sample,  but  the  contract 
also  provided  that  the  beds  should  be  inspected  and  approved 
by  the  defendant  at  the  plaintifTs  factory,  there  was  held  to 
be  a  qualified  warranty  that  the  beds  should  be  like  the  sample, 
and  that  the  defendant's  right  to  recover  damages  for  a  breach 
after  acceptance  of  the  beds  was  limited  ^'  to  such  defects,  not 
existing  in  the  sample,  as  were  not  apparent  upon  a  reasonable 
inspection  of  the  beds."  ^ 

§  1325. How  question  determined. — Whether  the  sale 

was  one  made  by  sample  or  made  upon  the  personal  judgment 
of  the  buyer  is  ordinarily  a  question  of  fact,'  which  must  be 
proved  and  not  assumed,'  and  which  is  to  be  determined  in 
view  of  all  the  circumstances  of  the  case. 

§  1326. Effect  of  usage. —  How  far  usage  may  affect 

the  question  is  not,  perhaps,  entirely  settled.  It  is  clear,  how- 
ever, that  local  usages  cannot  defeat  the  express  terms  of  the 
contract,  nor  can  they  contravene  the  settled  principles  of  the 
law.  If,  therefore,  the  sale  was  made  under  such  circum- 
stances that  the  law  does  not  impute  a  warranty,  usage  will 
be  ineffectual  to  add  one;  if,  under  the  circumstances,  the  law 
does  raise  a  warranty,  usage  will  not  be  permitted  to  defeat  it.* 

at  the  time  of  the  sale,  must  be,  seller  did  not  intend  to  warrant,  but 

**  morally  speaking,  impracticable."  insisted  that  the  buyer  should  sat- 

1  Leitch  V.  Gillette-Herzog  Mf g.  Ca  isfy  himself.    The  court  held  that 

(1896X  64  Minn.  484  67  N.  W.  R  852.  the  sale  was  not  by  sample,  and  that 

3  Beirne  v.  Dord,  5  N.  Y.  95,  55  Am.  evidence  that  in  Bostq^  and  New 
Dec.  831 ;  Wiring  v.  Mason,  18  Wend.  York  —  the  principal  markets  for 
(N.  Y.)  4!te;  Proctor  v.  Spratley,  78  such  goods  —  a  warranty  was  im- 
Va.  254;  Jones  v.  Wasson,  8  Bazt  posed  by  custom  on  the  seller  was 
(Tenn.)211;  Boorman  v.  Jenkins,  12  not  admissibla  It  appeared,  how- 
Wend.  (N.  Y.)  566,  27  Am.  Dea  158;  ever,  that  the  parties  did  not  know 
Brower  v.  Lewis,  19  Barb.  (N.  Y.)  574.  of  the  custom  and  could  not  have 

'Proctor  V.  Spratley,  78  Va.  254  dealt  in  reference  to  it    The  same 

^  The  question  is  discussed  at  much  was  held  as  to  a  local  usage  in  Beirne 
length  in  Barnard  v.  Kellogg,  10  v.  Dord,  5  N.  Y.  95,  55  Am.  Dec.  821, 
Wall  (U.  a)  888, 19  L.  ed.  987.  The  though  the  court  said  that  *'  a  gen- 
sale  was  made  upon  personal  exami-  eral  usage  might  have  this  effect, 
nation,  and  it  was  clear  that  the  because  the  sale  would  have  been 
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§  1327. ^^  Parol  efidence. —  Where  the  parties  have  re- 
duced the  terms  of  their  contract  to  writing,  which  is  silent 
as  to  the  matter  of  sample,  parol  evidence  is  not  admissible  to 
show  that  the  sale  was  made  by  sample;'  though  the  rule  is 
different,  as  has  been  already  seen,^  where  the  writing  does  not 
purport  to  be  the  contract,  but  is  a  mere  informal  memorandum, 
such  as  a  bill  of  parcels.'  Neither,  it  is  said,  does  the  rule  apply 
where  the  contract  is  so  vague,  general  or  incomplete  as  to  re- 
quire reference  to  the  sample  to  identify  the  subject-matter.^ 

§  1328. Extent  of  the  warranty .— The  warranty  aris- 
ing in  these  cases  is  that  the  bulk  of  the  goods  is  fairly  equal 
to  the  sample  in  nature,  kind  and  quality,  and  if  the  bulk  does 
80  correspond  the  warranty  is  satisfied.  Where  the  goods  con- 
sist of  many  parcels  or  packages  of  perhaps  uneven  quality, 
but  the  sample  is  represented  as  having  been  taken  propor- 
tionately from  each  package  and  to  fairly  represent  the  aver- 
age quality  of  the  whole  mass,  the  warranty  will  be  satisfied 
if  the  bulk  formed  by  commingling  the  contents  of  all  the 
packages  would  be  equal  in  quality  to  the  average  sample  so 

made  in  reference  to  it"  In  Dickin-  ing  on  Meyer  y.  Everth,  4  Campi  22; 

eon  V.  Qa,j,  7  AUen  (Mass.),  29»  83  Gardiner  v.  Gray,  4  Campi  144;  Meres 

Am.  Dec.  656,  the  court  held  that  v.  Ansell,  8  WiL  275),  foUowed  in  Har- 

there  was  no  implied  warranty  on  rison  v.  McCormick,  89  CaL  827,  26 

the  part  of  a  dealer  against  latent  Pao.  R  830,  23  Am.  St  R.  469,  which 

and  unknown  defects  in  sample  and  cites   also  Thompson  y.  Lihby,  84 

bulk  alike,  and  that  usage  was  not  Minn.  874. 
competent  to  add  ona  ^  See  ante,  §  1255. 

In  Boorman  v.  Jenkins,  12  Wend.  *  Bradford  y.  Manly,  13  Mass.  139, 
(N.  Y.)  566,  27  Am.  Deo.  158,  the  7  Am.  Dec.  122;  Atwater  v.  Clancy, 
court  held  that  usage  was  admissible  107  Mass.  869;  Hazard  y.  Loring,  10 
to  determine  the  character  of  the  Gush.  (Mass.)  267;  Hogins  y.  Plymp- 
sale,  e.  g,,  that  it  was  and  must  be  ton,  11  Pick.  (Mass.)  97;  Stoops  y. 
regarded  as  a  sale  by  sample;  but  Smith,  100  Masa^  63, 1  Am.  R  85;  Mil- 
this  is  clearly  different  from  permit-  ler  y.  Steyens,  100  Mass.  518, 1  Am.  IL 
ting  usage  to  change  the  character  189,  97  Am.  Dec^  123;  Dayis  y;  Brad- 
of  the  sale  as  determined  by  the  con-  ley,  28  Vt  118, 65  Am.  Dec  226;  War- 
tract  or  the  law.  ing  v.  Mason,  18  Wend.  (N.  Y.)  42& 

1  Wiener  y.  Whipple,  53  Wis.  298,        *  See  Stoups  y.  Smith,  supra,  and 

10  N.  W.  R.  433,  40  Am.  R  775  (rely-  note  in  97  Am.  Dec.  76. 
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exhibited.^  And  it  has  been  held  that  evidence  is  admissible 
of  a  custom  to  treat  a  sample  of  goods  in  several  packages  as 
being  a  sample  of  the  average  quality  of  the  whole  lot,  and  not 
of  the  average  quality  of  each  package.' 

§  1329.  .  The  warranty  being  that  the  bulk  is  equal  to 

the  sample,  if  it  is  so  the  warranty  is  not  broken,  in  the  ordi- 
mary  case,  so  far  as  a  dealer,  not  the  manufacturer,  is  concerned 
by  secret  defects  which  affect  the  bulk  and  the  sample  alike 
and  were  unknown  to  both  parties ; '  nor  will  a  custom  to  hold 
the  seller  liable  in  such  cases  be  enforced.*  But  where  the' 
seller  is  the  manufacturer  and  the  defect  is  one  arising  from 
the  process  of  manufacture,  then  it  is  held  that  the  sample  must 
be  considered  free  from  any  secret  defect  so  arising  from  the 
process  of  manufacture  though  unknown  to  the  seller  as  well 
as  to  the  buyer.* 

1  Leonard  v.  Fowler,  44  N.  T.  289L    had  previously  been  used  in  the  trada 

2  Schnitzerv.  Oriental  Print  Works,    The  same  defect  existed  in  the  sam- 
114  Mass.  12d.  pies,  but  was  latent  and  not  disco v- 

s  Dickinson  v,  Qa.y,  7  Allen  (Mass.)9  erable  upon  the  usual  and  ordinary 
29,  83  Am.  Dec.  656;  Bradford  v.  inspection.  Hdd^  that  there  was  an 
Manly,  13  Masa  189,  7  Am.  Dec.  122;  implied  warranty  that  the  goods 
Parkinson  v.  Lee,  2  East,  813;  Sands  should  be  fit  for  use  in  the  manner 
V.  Taylor,  5  John&  (N.  Y.)  395,  4  Am.  in  which  goods  of  the  same  quality 
Oea  374  and  general  character  would  ordi- 
^  Dickinson  v.  Gay,  supra,  narily  be  used.  Mody  v.  Gregson, 
s  Drummond  v.  Van  Ingen  (1887),  Ia  R  4  Ex.  49,  was  approved.  Lord 
12  App.  Gas.  284  Here  cloth  mer-  Macnaghten,  in  his  opinion,  said:  "As 
chants  ordered  ol  cloth  manufact-  against  the  manufacturer  I  think 
urers  a  quantity  of  worsted  coatings  it  must  be  taken  that  the  sample  is 
which  were  to  be  in  quality  and  free  from  all  hidden  defects  of  man- 
weight  equal  to  samples  previously  ufacture  which  would  interfere  with 
furnished  by  the  manufacturers  to  the  proper  use  of  the  manufactured 
the  merchants.  The  object  of  the  articla  If  the  manufacturer  sup- 
merchants,  as  the  manufacturers  plies  goods  corresponding  with  the 
knew,  was  to  sell  the  cloth  to  cloth-  sample,  but  free  from  all  such  de- 
iers  or  tailors.  The  cloth  supplied  fects,  he  fulfills  his  bargain.  If  that 
corresponded  in  every  particular  is  beyond  his  power,  he  must  be  re- 
wlth  the  samples,  except  that  owing  sponsible  for  undertaking  more  than 
to  a  defect  in  manufacture  they  he  is  able  to  perform.''  See  also 
were  unmerchantable  for  the  pur-  Jones  v.  Padgett,  24  Q.  K  Div.  650. 
poses  for  which  goods  of  that  cl^ss       Heilbutt  v.  Hickson,  L.  R  7  G  P. 
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§  1330.  .  And  it  would  seem  that  the  same  responsibil- 
ity might  attach  to  a  dealer  where  he  has  undertaken  to  sup- 
ply articles  for  a  particular  use,  notwithstanding  the  exhibition 
of  a  sample  apparently  but  not  really  fulfilling  the  undertak- 
ing. 

§  1331. Co-existence  of  other  warranties. —  Although 

where  goods  are  sold  by  sample,  other  warranties,  such  as  that 
of  merchantability  or  fitness,  are  not  usually  implied,  it  is  not 
impossible  that  they  should  exist  when  such  appears  to  have 
been  the  intention  of  the  parties.  Thus,  where  a  manufacturer 
sold  goods  by  aample  for  a  special  purpose,  the  fact  that  the 
sale  was  by  sample,  and  that  the  bulk  corresponded  with  the 
sample,  was  held  not  to  exclude  the  implied  warranty  that 
the  bulk  and  sample  were  free  from  defects  in  manufacture 

488,  involved  similar  questions,  then  opened  and  contained  paper, 
though  the  chief  pointB  decided  re-  The  facts  being  communicated  to  the 
lated  to  the  matter  of  damages.  A  seUer,  they  wrote  agreeing  to  take 
large  quantity  of  army  shoes  had  back  all  containing  paper.  Buyers 
been  sold,  as  per  sample,  and  a  sam-  thereupon  took  and  paid  for  twelve 
pie  shoe  was  deposited.  A  shipment  thousand  more  pairs,  which  were 
was  made,  which,  upon  the  usual  in-  also  forwarded  for  acceptance  by  the 
spection,  was  approved.  Rumors  were  French  authorities.  Here  more  shoes 
abroad  that  manufacturers  were  were  cut  open,  and  a  very  large  pro- 
filling  the  soles  of  army  shoes  with  portion  were  found  to  contain  paper, 
paper.  The  buyers  thereupon  re-  canvas  shavings  or  roofing  felt  in- 
quested  that  a  shoe  of  those  fur-  stead  of  leather,  and  the  French  au- 
nished  should  be  cut  open  for  exam-  thorities  rejected  the  whole  quantity, 
ination.  The  seller's  agent  consented  Held^  that  the  letter  of  the  defend- 
that  as  many  pairs  be  opened  as  the  ants  must  be  treated  as  a  new  and 
buyers  desired,  assuring  them  that  additional  contract  between  the  par- 
no  paper  would  be  found.  A  shoe  ties,  adding  fresh  terms  to  the  orig- 
was  cut  open  and  found  to  be  all  inal  contract  with  reference  to  the 
right  The  buyers  thereupon  ac-  difficulties  that  were  likely  to  arise 
cepted  five  thousand  pairs,  paid  for  with  the  French  authorities  at  Lille, 
them,  and  sent  them  forward  to  be  and  upon  the  proper  construction  of 
supplied  under  contract  to  the  the  whole  contract,  including  the 
French  army.  Here  a  pair  was  cut  letter,  the  plaintiffs  were  entitled  to 
open,  and  found  to  contain  paper,  throw  the  shoes  on  the  defendants' 
Others  were  examined  and  found  to  hands  at  Lille  and  at  Fennings 
contain  none.    The  sample  shoe  was  wharf,  and  recover  the  price  of  them. 
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which  rendered  them  unfit  for  the  purpose  contemplated;  *  and 
the  same  result  was  reached  where  a  latent  defect  in  manu- 
facture  rendered  both  bulk  and  sample  unmerchantable.*  So, 
aJso,  where  the  goods  were  sold  by  both  sample  and  descrip* 
tion,  it  was  held  that  they  must  not  only  be  equal  to  the  sam- 
ple but  must  also  be  of  the  kind  described.' 

c.  Genuineness. 

§  1333.  Implied  warranty  of  genuineness  on  sale  of  bonds^ 
notes^  etc. —  It  has  been  seen  in  an  earlier  section  that  the 
seller  of  choses  in  action  and  other  intangible  personalty,  like 
the  seller  of  the  tangible  chattel,  impliedly  warrants  his  title 
to  that  which  he  so  sells.  He  also,  by  the  weight  of  authority, 
in  the  absence  of  anything  showing  a  contrary  intention,  im- 
pliedly warrants  that  the  bond,  note,  etc.,  which  he  sells  is 
genuine,  that  is,  that  it  is  not  a  forgery  but  is  a  genuine  instru- 
ment of  the  kind  which  it  purports  to  be.*  He  does  not,  how- 
ever, warrant  that  it  is  valid  in  law,  or  that  the  maker  is  solv- 
ent, or  that  payment  can  be  enforced.^ 

1  Drummond  V.  Van  Ingen,  12  Appb  191  (stated  post  in  note  to  §1888); 

Cas.  284^  stated  in  the  note  to  the  Miamisburg  Twine  Ca  v.  Wolhuter 

preceding  section.    Thus  on  a  sale,  (189S),  71  Minn.  484,  74  N.  W.  R.  175. 

by  sample,  of  canned  lobster,  there  ^  Otis  v.  Cullom  (1875),  93  U.  S. 

is  an  implied  warranty  that  it  is  mer-  447;  Ware  v.  McCormack  (1894),  96 

chantable  and  fit  for  food.    Leggett  Ky.  189,  28  S.W.  r'i57,  959;  Porter  v. 

V.  Young  (1888),  29  New  Bruna  675.  Bright  (1876),  82  Pa.  St  441 ;  Pugh  v. 

s  Hody  v.  Gregson,  JL  R  4  Exch.  Moore  (1892),  44  La.  Ann.  209. 10  S.  R. 
49,  where  a  manufacturer  sold  cloth  710;  Meyer  v.  Richards  (1895),  163 
to  correspond  to  sample  and  to  be  of  XJ.  S.  385;  Smith  v.  McNair  (1877),  19 
a  given  weight  The  goods  were  like  Kan.  830,  27  Am.  R.  117;  Smith  v. 
the  sample,  but  a  foreign  substance  Corege  (1890),  58  Ark.  295;  Watson  v. 
cahed  china  clay  had  been  intro-  Cheshire  (1865),  18  Iowa,  202,  87  Am. 
duced  to  bring  the  cloth  to  the  speci-  Dea  382;  Strauss  v.  Hensey  (1895),  7 
fied  weight  and  this  substance  ren-  D.  C.  App.  289,  36  L.  R.  A.  92. 
dered  the  cloth  unmerchantabla  It  ,  ^  Ruohs  v.  Third  Nat  Bank  (1894), 
was  held  that  there  was  also  an  im-  94  Tenn.  57,  28  a  W.  R.  303;  Richard- 
plied  warranty  of  merchantability,  son  v.   Marshall  County  (1898),  100 

•Gould  V.  Stein,  149  Mas&  570,  22  Tenn.  346, 45  a  W.  R.  440;  Meyer  v. 

N.  R  a  47,  5  L.  R.  A.  213, 14  Am.  St  Richards  (1895),  163  U.  a  885. 
B.  455,  and  Nichol  v.  Gknits,  10  Exch. 
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'  d.  Conformity  to  Description. 

§  1333.  Sale  by  description — Tlie  English  rnle.—  Accord- 
ing to  the  prevailing  rnle  in  England,  when  the  vendor  sells 
goods  by  a  particular  description,  it  is  a  condition  precedent  to 
his  right  of  action  that  the  thing  which  he  offers  to  deliver  or 
has  delivered  should  answer  the  description.*  Lord  Abinger 
protested  against  the  confusion  which  arises  from  the  prevalent 
habit  of  treating  such  cases  as  ^warranty,*  saying:  "A good 

1  Under  the  Sale  of  Goods  Act»  see  qiuUity,"  and  that  besides  this  the 

Yarley  v.  Whipp  (1900),  1 Q.  K  5ia  oil  must  answer  the  desoription. 

s  In  Chanter  v.  Hopkins,  4  M.  &  W.       In  Shepherd  v.  Kain  (1821X  5  R  & 

899,  approved  by  Lord  Blackburn  in  Aid.  240,  a  ship  was  sold  in  accord- 

Shand  y.  Bowes,  2  App.  Caa,  at  ip,  480.  anoe  with  an  advertisement  which 

In  Nichol  v.  Gk>dts  (1854),  10  Ex.  described  her  as**  a  copper-fastened 
191,  28  L.  J.  Ex.  814>  an  agreement  vessel,"  the  proviso  being  added  that 
was  made  for  the  sale  and  delivery  the  vessel  was  to  be  taken  with  aU 
of  certain  oil,  described  as  **  foreign  her  faults,  without  any  allowance 
refined  rape  oil,  warranted  only  for  any  defects  whatsoever.  It  ap- 
equal  to  samples."  According  to  the  peared  that  she  was  only  partiaUy 
evidence  of  the  seller,  the  buyer  was  copper-fastened,  and  the  vendor  was 
told  that  the  oil  was  mixed  to  a  cer-  sued  for  breach  of  warranty.  It  was 
tain  extent  with  other  oil,  and  for  held  that  "with  all  faults"  must 
that  reason  it  was  sold  only  equal  to  mean  with  all  faults  which  it  may 
the  samples.  The  buyer  accepted  a  have  consistently  with  its  being  the 
portion  and  refused  to  take  the  resi-  thing  described.  But  here  the  ship 
due,  on  the  ground  that  it  was  not  for-  was  not  a  copper-fastened  ship  at  all, 
eign  refined  rape  oil,  although  it  was  and  the  verdict  fbr  the  plaintiff  was 
equal  to  the  samples  and  he  knew  at  therefore  sustained, 
the  time  the  contract  was  made  that  In  Taylor  v.  BuUen  (1850),  5  Ex. 
the  oil  was  a  mixture  of  rape  and  779,  a  ship  was  sold  by  advertise- 
other  oil  It  was  contended  at  the  ment,  described  as  **  The  fine  Teak- 
trial  that  the  expression  *'  warranted  built  Barque  Intrepid,  A  1, 286i  tons 
only  equal  to  samples  "  excluded  register,  etc.,  well  adapted  for  a  pas* 
every  other  description  of  warranty;  senger  ship."  But  the  statement  was 
and,  provided  the  oil  was  equal  to  expressly  made  that "  the  vessel  and 
the  samples,  that  was  sufficient  to  her  stores  are  to  be  taken  with  aU 
render  the  defendant  liable  to  take  faults  as  they  now  lie,  without  any 
it  and  pay  for  it,  although,  in  point  allowance  for  deficiency  in  length, 
of  fact,  it  did  not  answer  the  descrip-  weight,  quantity,  quality,  or  any  de- 
tion  of  being  foreign  refined  i-ape  oil.  feet  or  error  whatever."  The  court 
But  the  court  held  that  the  terms  heldthatthere  was  no  warranty,  and 
"  only  equal  to  samples  "  were  equiv-  distinguisrhed  the  case  from  Shepherd 
alent  to  **  only  equal  to  samples  in  v.  Kain  (supra)  on  the  ground  that 
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deal  of  coafusion  has  arisen  in  many  of  the  cases  upon  this 
sabjeot  from  the  unfortunate  use  made  of  the  word  *  warranty.' 
Two  things  have  been  confounded  together.  A  warranty  is  an 
express  or  implied  statement  of  something  which  a  party  under- 

there  defects  only  were  provided  in  question  contained  about  fifteen 
against,  while  here  allowance  was  to  per  cent  of  tares,  rape  and  mustard, 
be  made  forn6tf/i6rde/ecf«  nor  error&  The  jury  were  told  to  consider 
This  was  construed  to  include  error  whether  the  plaintiff  got  what  he 
of  description,  so  far  as  it  was  clearly  bargained  for, —  whether  there  was 
unintentionaL  such  an  admixture  of  foreign  sub- 
In  Allan  Y.  Lake  (1852),  18  Q.  R  stances  as  to  lilter  the  distinctive 
560,  the  defendant  sold  the  plaintiff  character  of  the  article,  and  prevent 
a  quantity  of  turnip  seed.  In  the  it  from  answering  the  description  of 
sold  note  the  seed  was  described  as  it  in  the  contract  The^  jury  found 
8kirving*s  Swede^  though  the  invoice  for  the  plaintiff,  and  a  new  trial,  on 
which  accompanied  it  contained  no  the  ground  of  misdirection,  was  re- 
such  description.    A  few  days  later  fused. 

another  parcel  of  seed  was  sold  by  In  Bannerman  v.  White  (1861),  10 
the  defendant  to  the  plaintiff,  the  C.  R  (N.  Sw)  844,  the  defendants 
defendant  stating  that  it  was  of  the  agreed  to  buy  a  large  quantity  of 
"  same  stock  "  as  the  former,  and  hops  from  the  plaintiff,  who  was  a 
calling  it  Skirving's  Swede.  No  well-known  hop-grower.  The  def end- 
bought  or  sold  note  was  given  on  ants  first  asked  if  any  sulphur  had 
this  occasion,  and  the  invoice  con-  been  used  in  the  treatment  of  the 
tained  nothing  of  description  beyond  hops,  saying  that  they  would  not 
the  word  **  turnips."  The  court  held  even  ask  the  price  if  sulphur  had 
that  the  first  parcel  of  seed  was  been  used.  The  plaintiff  said  **  No." 
clearly  sold  under  warranty  as  Skirv-  and  the  agreement  was  then  made, 
ing's  Swede,  and  as  to  the  second  The  hops  weredelivered  and  weighed, 
parcel  there  was  evidence  for  the  and  subsequently  it  was  discovered 
jury  of  the  defendant's  having  war-  that  sulphur  had  been  used  on  five 
ranted  it  also  as  the  sama  acres  out  of  three  hundred,  but  this 
In  Wieler  v.  Schilizzi  (1856),  17  C.  fact  was  forgotten  by  the  plaintiff, 
R  619,  the  defendant  sold  to  the  whose  representation  was  without 
plaintiff  certain  parcels  of  Calcutta  fraud.  The  question  was  put  to  the 
linseed.  On  the  arrival  of  the  seed  jury,  "  Was  the  afilrmation  that  no 
the  buyer  objected  to  the  quality,  sulphur  had  been  used  intended  be- 
complainingthat  it  contained  a  large  tween  the  parties  to  be  part  of  the 
admixture  of  rape  and  mustard  seed,  contract  of  sale,  and  a  warranty  by 
and  therefore  did  not  satisfy  the  con-  the  plaintiff  ?  *'  The  jury  answered 
tract,  which  called  for  Calcutta  lin-  in  the  affirmative.  It  was  therefore 
seed.  It  appeared  from  the  evidence  held  to  be  the  intention  of  the  par- 
that  no  seed  comes  to  market  with-  ties  that  the  contract  should  be  void 
out  some  mixture,  usually  about  two  if  sulphur  had  been  used, 
or  three  per  cent,  but  that  the  seed       In  Josling  v.  Kingsford  (1863)^  18 
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takes  shall  be  part  of  a  contract,  and,  thoogh  part  of  the  con- 
tract, collateral  to  the  express  object  of  it  Bat  in  many  of  the 
cases,  the  circomstance  of  a  party  selling  a  particular  thing  by 
its  proper  description  has  been  caUed  a  warranty,  and  the 


CBL(N.a)44fl;mcoiitiaciwa8iiimde  gains  for  loog-staple  Salem  cotton, 
for  the  sale  of  m  qoantitf  d  "oxalic  and  the  seller  offers  him  cotton  of 
acid."  The  defendant,  who  sold  the  a  totally  different  kind,  and  cotton 
acid,  was  not  the  mannfactorer.  In  which  requires  a  different  descrip- 
making  the  contract  he  ezpreaslj  tion  of  machinerj  for  its  manofact- 
disclaimed  all  re^wnsHwlity  as  to  nre^  he  is  seeking  to  compel  him  to 
the  quality  ci  the  article^  and  at  his  accept  X  when  he  bargained  for  Y. 
soggesti^m  the  plaintiff,  who  nego-  The  allowance  was  to  be  in  respect 
tiated  the  sale  on  commission,  him-  of  inferiority  of  quaJitf,  and  not  of 
self  inspected  it  in  order  to  form  his  difference  of  kind :  and  the  defend- 
own  jadgnteDt  as  to  its  nature  and  ants  were  not  bound  to  accept  with 
properties.  The  buyer,  having  found  an  allowance  cotton  of  a  description 
that  the  acid  contained  a  large  different  from  that  which  they  bar- 
amount  of  foreign  substance^  sued    gained  for.** 

theplaintiff,  and  the  plaintiff  brought  In  Hopkins  t.  Hitchcock  (1863),  14 
an  action  against  the  defendant  on  Gl  K  (N.  &)  63,  the  defendant  re- 
his  contract,  alleging  non-deliTery  of  ceiTcd  an  order  from  a  correspondent 
"oxalic  acid"  according  to  agree-  at  Bremen  to  purchase  for  him  bar 
ment  The  jury  were  told  that  the  iron  of  a  description  known  there  as 
contract  in  question  could  be  per-  &&  H.  crown  iron.  Upon  inquiry  he 
formed  only  by  delivering  that  which  found  that  the  firm  of  Snowden  & 
in  commercial  language  might  be  Hopkins,  whose  mark  that  was,  bad 
said  to  properly  come  under  the  de>  ceased  to  exist,  and  had  been  sue- 
nomination  of  oxalic  add.  This  di-  ceeded  by  the  firm  of  Hopkins  &  Ckx 
rection  was  approved.  (the  plaintiffs);  and  he  accordingly 

In  Azemar  v.  Gasella  (1867),  Ia  B.  bought,  through  a  broker.sixty-seven 
2  G  P.  431,  there  was  a  contract  for  tons  of  iron  from  the  plaintiffs,  which 
the  sale  by  plaintiffs  to  defendants  was  described  in  the  bought  and  sold 
of  '*one  hundred  and  twenty-eight  notes  as  "S,&  H.  (crown)  common 
bales  of  cotton,  expected  to  arrive  in  bars."  The  iron  when  tendered  was 
London,  per  Chetnot,  from  Madreis.  found  to  bear  the  mark  of  the  new 
The  cotton  guarantied  equal  firm  '*H.  &  Oa,"  with  a  crown,  and 
to  sealed  sample  in  our  [the  brokers']  was  rejected  by  the  defendant  The 
possession.  Should  the  quality  prove  jury  found  that  the  mark  "S.  &  H.** 
inferior  to  the  guaranty,  a  fair  allow-  was  not  materiaL  Accordingly  the 
ance  to  be  made."  The  sample  was  court  held  that  the  contract  was  not 
"long-staple  Salem"  cotton,  while  for  iron  of  a  particular  brand,  but 
the  bales  sent  contained  "Western  for  iron  of  a  known  quality,  and 
Madras,"  an  inferior  grada  Willes,  J.,  that  the  plaintiff  tendered  the  arti- 
says:  "  In  determining  the  question,  cle  for  which  the  defendant  con- 
it  is  impossible  to  exclude  from  one*s  tracted. 
mind  the  fact  that  when  a  man  bar- 
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breach  of  such  a  contract  a  breach  of  warranty;  but  it  would 
be  better  to  distinguish  such  cases  as  a  non-compliance  with  a 
contract  which  a  party  has  engaged  to  fulfill :  as,  if  a  man  offers 
to  buy  peas  of  another  and  he  sends  him  beans,  he  does  not  per- 
form his  contract,  but  that  is  not  a  warranty ;  there  is  no  war- 
Tomty  that  he  should  sell  him  peas, —  the  contract  is  to  sell  peas, 
and,  if  he  sells  anything  else  in  their  stead,  it  is  a  non-perform- 
ance of  it.'* 

§  1834«  Sale  by  deserlptlon  in  the  United  States  Imports 
warranty  of  identity  of  kind, —  While  the  distinction  made 
by  the  English  courts  is  clear  enough  and  undoubtedly  sound, 
so  far  at  least  as  executory  contracts  are  concerned,^  the  buyer 
not  being  obliged  to  accept  a  tender  of  goods  of  some  other 
kind  than  that  which  was  agreed  upon,  the  prevailing  rule  in 
the  United  States  regards  an  executed  sale  of  goods  by  a  par- 
ticular name,  title  or  description  as  importing  a  warranty '  on 

1  In  Wolcott  T.  Mount,  86  N.  J.  Ia  by  the  seller  that  a  jewel  sold  was  a 

262»  18  Am.  R.  438»  it  is  said  that,  so  Bezoar  stone  was  held  not  to  amount 

long  as  the  contract  remains  so  far  to  a  warranty  that  it  was  such,  has, 

Executory  that  repudiation  or  resois-  upon  this  point,  been  overruled  in 

sion  is  possible,  the  description  may  England,  and  in  this  country  has  been 

properly  be  treated  as  a  condition;  quite  generally  disapproved;  and  the 

but  that  when  repudiation  or  resois-  early  New  York  cases  (which  were 

sion  are  no  longer  possible,  the  buyer  based  upon  Chandelor  v.  Lopus),  e.  g. 

may  then  regard  it  as  a  warranty.  Seizas  v.  Woods,  2  Caines,  48,  3  Am. 

Referring  to  this  case,  it  is  said  in  Dec.  215,  and  Swett  v.  Colgate,  20 

Horse  v.  Union  Stock  Yards,  21  Oreg;  Johns.  IdC,  11  Am.  Dea  260,  have 

289,  28  Pfta  R.  2, 14  L.  R.  A.  157,  that,  been  disapproved  in  many  of  the 

**  strictly  speaking,  the  conditions  do  other  States,  and  have  been  prac- 

not  become  warranties,  but,  the  sale  tically  overruled  in  New  York,  so 

having  become  consummated,  the  far  as  the  point  now  under  consider- 

same  facts  which  before  constituted  ation  is  concerned.    See  Hawkins  v. 

conditions  precedent  now  constitute  Pemberton,  61  N.  Y.  198, 10  Am.  R. 

warranties."  595;  White  v.  MiUer,  71 N.  Y.  118,  27 

Thedistinction  is  of  no  consequence  Am.  R.  la 
in  those  States  (see  ante,  %  816)  which       Chandelor  v.  Lopus  has,  however, 

permit  rescission  for  mere  breach  of  been  quite  persistently  adhered  to 

warranty.  in  Pennsylvania  and  the  warranty 

^  The  old  English  case  of  Chandelor  by  description  is  limited  to  executory 

V.  Lopus,  2  Cra  Jaa  2,  Smith's  Lead,  sales.    See  Ryan  v.  Ulmer,  108  Pa.  St 

Cases,  voL  1, 238,  in  which  an  assertion  882, 56  Am.  R  210, 187  Pa.  St.  810, 20 

1149 


§  1334.]                 LAW  OF  SALE.  [bOOK  IV. 

the  part  of  the  seller  that  the  goods  are  in  faot  of  the  species^ 
kind  and  quality  which  such  name,  title  or  description  indi- 
cates^ in  all  cases  in  which  the  goods  were  not  open  to  obser- 

AtL  R  705;  Selser  v.  Roberts,  105  Pa.  other  took  and  paid  for.    It  was  not 

St  24!^;  Fogel  v.  Brubaker,  123  id.  7.  rape-seed   but  wild  mustard   seed, 

iThus  in  Edgar  y.  Breok  &  Sons  though  both  seller  and  buyer  were 

(1899),  172  Mass.  581, 52  N.  K  R 1083,  it  ignorant  of  that  fact    Held,  a  war- 

is  said  that  *'  when  an  executory  con-  ranty  would  be  implied  that  the 

tract  is  made  for  the  sale  of  a  de>  seed    was    rape^eed.     Hoffman  t» 

scribed  article,  the  correspondence  Dixon  (1900X 105  Wis.  815, 81 N.  W.  B. 

between  which  and  the  description  401,  70  Am.  St  R  910. 

cannot   be  ascertained  until   after  A  description  of  an  article  in  a  bill 

acceptance,  words  which  before  are  of  parcels  as  *'  blue  paint  **  amounts 

words  of  description  may  be  found  to  a  warranty  that  it  shall  be  blue 

to  operate  as  a  warranty  after  the  paint    Borrekins  v.  Bevan,  8  Rawle 

goods  are  accepted  and  the  sale  is  (Pa.),  28,  28  Am.  Dec.  85.    A  descrip- 

complete.    It  would  work  injustice  tion  of  goods  as  "strained  rosin ''  im- 

to  treat  an  essential  term  of  the  con-  ports  a  warranty  that  it  is  such,  and 

tract  as  performed  or  waived  at  a  the  fact  that  the  buyer  made  some 

time  when  the  purchaser  still  is  un-  examination  of  the  goods  does  not 

able  to  tell  whether  it  has  been  per-  prevent  his  relying  on  the  warranty 

formed  or  not    White  v.  Miller,  71  where  the  defect  could  not  have  been 

N.  T.  118,  129;  Shaw  v.  Smith,  45  fully   discovered    without    tearing 

Kan.  384,  838.    See  Henshaw  v.  Rob-  apart  the  barrels  in  which  it  was 

ins,  9  Mete.  83."  packed  and  in  which  the  buyer  de- 

A  sale  of  seeds  -  described  in  the  signed  to  ship  it  to  market    Lewis 

catalogue  and  in  the  bill  of  parcels  v.  Rountree,  78  N.  C.  838. 

as  'Uarge  Bristol  cabbage  seed  "  im-  A.  description  in  an  advertisement 

plies  a  warranty  that  the  seed  is  of  and  in  a  bill  of  parcels  of  an  article 

that  variety.  White  v.  Miller,  71 N.  T.  as  **  indigo  "  amounts  to  a  warranty 

118,  27  Am.  R.  la     Practically  iden-  that  it  is  indigo:  Henshaw  v.  Robins^ 

tical  are  Wolcott  v.  Mount,'  80  N.  J.  9  Mete.  (Mass.)  83, 48  Am.  Dea  867;  a 

L.  202, 18  Am.  R  488,  38  N.  J.  L.  490;  description  of  the  article  as  ''blue 

Van  Wyck  v.  Allen,  09  N.  Y.  01,  25  vitriol  **  imports  a  warranty  that  it 

Am.  R.  18a  is  such,  and  not  green  vitriol:  Hawk- 

A  sale  of  bulbs  as  being  of  a  oer-  ins  v.  Pemberton,  51  N.  Y.  198»  lO 

tain  variety  imports  a  warranty  that  Am.  R.  595;  a  description  of  the  ar- 

they  shall  prove  to  be  of  that  variety,  tide  as  "  Paris  green  "  amounts  to  a 

Edgar  v.  Breck  &  Sons,  supra,  warranty  that  it  is  Paris  green  and 

A  customer  inquired  of  a  store-  not  ^*  chrome  green,"  an  article  of 

keeper  if  he  had  rape-seed  for  sale,  similar  appearance  but  less  value: 

and  the  latter  replied  that  he  had.  Jones  v.  George,  01  Tex.  845,  48  Aou 

The  customer  then  said  he  would  R.  280,  relying  upon  Wolcott  v.  Mount 

take   twenty-five  pounds,  and   the  80  N.  J.  L.  202,  13  Aul  R  488,  cited 

store-keeper  weighed  out  that  quan-  suprcu 

tity  of  seed  from  a  sack,  which  the  A  description  In  a  bill  of  parcels  of 
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vation,  or  in  which,  though  the  goods  were  inspected,  the  want 
of  identity  was  not  apparent  npon  such  inspection.^ 

§  1336« .  There  is,  moreover,  authority  for  going  fur- 
ther, and  saying  that  not  even  actual  knowledge  of  the  defect 
will  necessarily  preclude  a  reliance  upon  the  warranty;  it  being 

goods  sold  as  "  winter-pressed  sperm  was  an  implied  undertaking  that 
oil  *'  amounts  to  a  warranty  that  it  they  would  be  fit  for  sale  in  the  mar- 
is winter  pressed  and  not  summer  ket  as  *'  fat  cattle.'' 
pressed,  which  is  inferior.  Osgood  v.  See  also  Hogins  v.  Plympton,  11 
Lewis,  2  H.  &  G.  (Md.)  495, 18  Am.  Pick.  (Mass.)  97;  Drew  y.  Edmunds, 
Dea  817.  Hastings  v.  Levering,  2  60  Vt  401, 15  AtL  R  100,  6  Am.  St 
Pick.  (Mass.)  214, 13  Am.  Dea  420,  is  .  R.  122. 

substantially  identical  Description  mast  be  basis  of  sale. 
A  sale  made  by  the  descriptive  If  the  goods  are  really  sold  upon 
words  "Na  2,  white  mixed  com,"  some  other  basis  than  description, 
imports  a  warranty  both  as  to  quality  then  the  mere  fact  that  in  a  bill  of 
and  variety.  Miller  v.  Moore,  8*6  Ga.  parcels  or  otherwise  they  are  subse- 
684, 10  &  K  R.  860,  6  L.  R  A«  87^  20  quently  described  as  of  a  certain 
Am.  St  R  829.  kind  wiU  not  change  the  sale  to  one 
A  sale  of  a  quantity  of  *'pure  by  description  with  its  attendant 
Manilla  twine  "  imports  a  warranty  warranty.  *'  This,"  said  the  court  in 
that  it  shaU  be  such.  Northwestern  Carson  v.  Baillie,  19  Pa.  St  875,  57 
Cordage  Ca  v.  Rice  (1896),  5  N.  Dak.  Am.  Dec.  659,  <*  would  be  equivalent 
482,  67  N.  W.  R  298,  57  Am.  St  R  to  declaring  the  biU  to  be  the  only 
563.  evidence  of  the  contract,  a  proposi- 
A  contract  to  deliver  ice  of  a  de-  tion  that  was  never  thought  of;  and 
scribed  quality  and  thickness  im-  all  the  cases  on  implied  warranty 
ports  a  warranty  that  the  ice  shall  show  that  no  such  decision  was  ever 
be  of  that  quality  and  thickness  intended.  When  a  sale  is  by  sample, 
Morse  v.  Moore,  88  Ma  478, 22  At).  R  then  the  sample,  and  not  the  name 
362,  28  Am.  St  R  788, 13  L  R  A  224.  given  in  the  bill  of  sale,  is  the  stand- 
On  an  order  for  two  carloads  of  ard  by  which  the  article  is  to  be 
"  beef  cattle,"  which  order  the  seller  tested,  because  the  purchase  is  made 
accepts,  and  then  selects  and  ships  on  the  faith  of  the  correspondence 
without  inspection  by  the  buyer,  between  the  sample  and  the  goods 
there  is  an  implied  warranty  that  sold.  Where  goods  ara  sold  on  in- 
the  cattle  correspond  to  the  desorip-  spection,  there  is  no  standard  but 
tion.  Morse  v.  Union  Stock  Yards,  identity,  and  no  warranty  implied 
21  Greg.  289,  28  Pac.  R  2, 14  L.  R  A«  other  than  that  the  identical  goods 
157.  In  Foos  v.  Sabin,  84  DL  564,  the  sold,  and  no  others,  shall  be  deliv* 
sale  was  of  *'fat  cattla'*  and  it  was  ered." 

held  that  though  there  was  no  im-  ^  How  where  defect  was  latent- 
plied  warranty  that  the  cattle  would  But  where  the  goods  are  sold  by 
be  of  any  particular  weight,  there  description,  the  fact  that  the  buyer 
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a  question  for  the  jury  to  determine  whether  the  purchaser  re- 
lied upon  the  warranty  or  has  waived  his  right  to  take  advan- 
tage of  it.^  Ko  formal  method  of  description  is  essential.  It 
may,  as  will  appear  from  the  cases  cited  in  the  margin,  be  made 

insQeoted  them  wiU  not  deprive  him  cause  he  might,  by  examination,  have 
of  the  benefit  of  the  warranty  where  discovered  the  defect  It  often  hap- 
the  defect  was  latent,  as  where  the  pens  that  a  purchaser  is  so  situated 
difference  between  genuine  bulbs  of  that  it  is  neoessary  for  him  to  ao- 
the  kind  ordered,  and  different  and  oept  the  article  in  its  defective  con- 
inferior  ones  of  the  kind  furnished,  dition.  It  would  indeed  be  singular 
was  not  open  to  observation  (Edgar  that  one  who  had  placed  him  in  this 
V.  Breck  &  Sons  (1899),  173  Mas&  581,  position  should  be  allowed  to  escape 
62  N.  R  R.  1083);  or  where  corn  in  liability  on  his  contract  of  warranty, 
carload  lots  had  been  "  false  packed,*'  In  many  cases  the  inference  of  a 
having  good  corn  on  the  surface  purpose  to  rely  upon  the  warranty  is 
but  poor  corn  underneath.  Miller  v.  stronger  than  the  inference  of  a  pur- 
Moore,  83  Q&  684^  10  a  E.  B.  860,  20  pose  to  pay  the  price  of  a  good  arti- 
Am.  St.  R  829,  6  L.  R  A.  874^  where  cle  for  a  defective  one.  In  the  case 
Meickley  v.  Parsons,  66  Iowa,  63,  28  at  bar,  the  jury  would  have  been 
N.  W.  R  265,  55  Amu  R  261;  Jones  justified  in  finding  that  defendant 
V.  Greorge,  61  Tex.  345,  48  Am.  R  280,  could  not,  without  particular  exam- 
and  GK>uld  v.  Stein,  149  Mass.  670*  22  ination,  have  discovered  that  the 
N.  K  R  47,  14  Am.  St  R  455,  5  L.  R  twine  was  not  pure  Manilla.  In  favor 
A.  218,  were  cited,  and  Bleckley,  of  one  who  has  warranted  an  article, 
O.  J.,  said:  <<  Whether  Hight  v.  the  purchaser  does  not  owe  the  duty 
Bacon,  126  Masa  10,  80  Am.  R  639  of  careful  inspection.  He  may  rely 
[stated  in  §  1314],  and  Barnard  v.  on  the  warranty.  There  is  much 
Kellogg,  10  Waa  (U.  S.)  383  [stated  confusion  in  the  authoritiea  This  is 
in  note  to  §^  1322],  are  consistent  with  the  consequence  of  too  much  reflne- 
this  rule  we  need  not  inquire,  since  ment  in  reasoning,  and  the  making 
we  are  quite  certain  that  the  rule  of  many  nice  distinctiona  The  law 
prevails  in  Georgia,  however  it  may  on  this  subject  should  be  adjusted  to 
be  in  some  other  Statea  Atkins  v.  the  needs  of  the  business  world,  and 
Cobb.  56  6a.  86."  be  made  as  simple  as  possibla  With- 
1  In  Northwestern  Cordage  Ca  v.  out  attempting  to  anticipate  the  ex- 
Rice  (1896),  5  N.  Dak.  432,  67  N.  W.  ceptions  to  the  general  rule  which  in 
R  298,  57  Am.  St.  R  563,  where  there  the  future  it  may  be  found  neces- 
was  a  sale  by  description  of  '*  pure  sary  to  establish,  we  believe  it  to  be 
Manilla  twine,"  the  court,  per  C!k>r-  in  the  interests  of  justice,  and  to 
liss,  J.t  said:  <' We  think  it  would  be  fairly  express  the  sense  of  business 
an  extremely  unjust  rule  to  inter-  men  upon  the  subject,  that  whatever 
pret,  as  an  implied  waiver,  the  con-  form  a  warranty*  assumes,  if  there  is 
-duct  of  the  purchaser  in  receiving  in  fact  a  warranty,  the  mere  accept- 
the  goods  which  do  not  exactly  cor-  ance  of  the  property  will  not,  as  a 
xespond  to  the  warranty,  merely  be-  matter  of  law,  bar  a  recovery  for 
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by  mere  word  of  mouth,  or  by  incorporation  in  circulars,  ad- 
vertisements, sales  notes,  invoices  or  bills  of  parcels.^ 

§  1336.  Deseription  Ineorporating  quality*  —  And 

thoagh  the  name,  title  or  description  be  based  upon  the  quality 
of  the  goods,  or  be  couched  in  such  terms  as  might  otherwise 
€ieem  mere  commendation  of  the  goods,  yet  if,  in  the  particular 
•case,  such  name,  title  or  description  is  known  in  the  market 
as  indicating  goods  of  a  distinct,  though  not  necessarily  of  an 
absolutely  uniform,  grade  or  standard,  it  will  import  a  war- 
ranty on  the  part  of  the  seller  that  the  goods  are  in  fact  of  that 
^rade  or  standard.  In  these  cases  the  words  denoting  the  grade 
or  quality  of  the  goods  are  not  to  be  treated  as  mere  words  of 

4>reach  of  the  warranty,  although  an  Ca  y.  Oray  (1899),  124  N.  G.  822,  82 

inspection   of  the   property  would  S.  E.  B.  718. 

Iiave  led  to  a  diaoovery  of  the  breach.  i  In  Winsor  ▼.  Lombard,  18  Pick. 
Nor  wiU  actual  knowledge  of  the  de-  (Mass.)  60,  Chief  Justice  Shaw  states 
fective  condition  of  the  thing  deli V-  the  rule  thus:  <*  Without  express 
«red  necessarily  preclude  a  reliance  warranty  or  actual  fraud,  every  per- 
upon  the  warranty.  All  the  facta  son  who  sells  goods  of  a  certain  de- 
are  to  be  laid  before  the  jury,  to  nomination  or  description  under- 
the  end  that  they  may  determine  takes,  as  a  part  of  his  contract,  that 
whether  the  purchaser  relied  on  the  the  thing  delivered  corresponds  to 
^warranty,  and  whether  he  has  waived  the  description,  and  is  in  fact  an 
his  right  to  take  advantage  of  its  article  of  the  kind,  species  and  qual- 
breach.  Gk>uld  v  Stein,  149  Mass.  ity  thus  expressed  in  the  contract  of 
*  -570;  £nglish  v.  Spokane  0>m.  dkx,  48  sale;  the  rule  being  that,  upon  a  sale 
Fed.  R  196;  Lewis  v.  Rountree,  78  of  goods  by  a  written  memorandum 
N.  G.  828;  Best  v.  Flint,  68  Vt  548,  or  bill  of  parcels,  the  vendor  under- 
^  Am.  R.  570;  Polhemus  v.  Heiman,  takes,  in  the  nature  of  warranting, 
45  CaL  578;  Tacoma  Coal  Ca  v.  Brad-  that  the  thing  sold  and  delivered  is 
ley,  2  Wash.  600,  26  Am.  St  R.  890;  that  which  is  described.  This  rule 
Hege  v.  Newsome,  96  Ind.  426;  Day-  applies  whether  the  description  be 
ton  ▼.  Hooglund,  89  Ohio  St  671;  more  or  less  particular  and  exact  in 
Hoiloway  v.  Jacoby,  120  Pa.  St  588,  enumerating  the  qualities  of  the 
6  Am.  St  R.  787;  Parks  v.  Morris  goods  sold." 

Tool  Ca,  54  N.  Y.  586;  Zabriskie  v.       Where  goods  of  a  given  descrip- 

Central,  etc.  R  R  Ca,  181  N.  Y.  72;  tion  have  previously  been  sold,  and 

Morse  v.  Moore,  88  Me.  478,  23  Am.  the  buyer  orders  more,  there  is  an 

•St  R  788;  Fairbank  Canning  (>x  v.  implied  warranty  that  these  shall  be 

Metzger,  118  N.  Y.  260,  16  Am.  St  R  of  the  same  kind  as  those  formerly 

758."    See  also,  especially,  Morse  ▼.  sold.    Bagley  v.  Rolling  Mill,  21  Fed. 

Moore,  aupra;  Huyett  &  Smith  Mfg.  R  159. 
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general  commendation,  bat  as  words  having  a  specific  commer- 
cial  signification.^ 

§  1337, Limits  upon  rule, — This  rule,  however,  can- 
not be  extended  beyond  the  limits  indicated,  nor  convert  gen- 
eral commendatory  expressions,  not  having  a  commercial  sig- 
nification, into  warranties  of  quality.*  And,  in  any  event,  if 
the  goods  are  of  the  kind  descri  bed,  no  further  warranty  as  to 
quality  will  be  implied,  as,  for  example,  that  the  goods  are  suit- 
able for  the  buyer's  purposes.* 

1  Thus  the  words  "prime  quality  **  stand  on  narrower  ground  than  that 

might  in  many  cases  be  deemed  to  adopted  in  most  States. 

be  mere   seUer's  praise   (see   ante,  >  Many  cases  have  been  cited  in  an 

§1245),  but  where  it  appears  that  earlier  section  to  the  point  that  mere 

they  have  a  fixed  commercial  mean-  commendatory  words   which  have 

ing,    they  import  a  warranty,    as  not  acquired  a  commercial  signifi- 

in   Hastings   ▼.  Levering,  2   Pick,  cance  do  not  import  a  warranty.  See 

(Mass.)  214, 13  Am.  Dea  420,  where  a  antey  §  1245,  and  notea    And  *'  courts 

description  as  ''prime  quality  winter  are  usually  disinclined,  in  doubtful 

oil "  was  held  a  warranty.    So  the  cases,  to  construe  words  of  descrip- 

word  ''choice"  might  often  be  merely  tion  as  amounting  to  a  warranty.*' 

matter  of  commendation  of  opinion  Whether  they  are  so  depends  essen- 

(see  ante,  §  1241),  but  it  may  be  so  tially  upon  the  intention  of  the  par- 

vsed  in  commercial  transactions  as  ties  as  shown  by  the  circumstances, 

to  acquire  a  definite  meaning,  as  in  Maxwell  v.  Lee,  34  Minn.  511,  27  N. 

Forcheimer  v.  Stewart,  65  Iowa,  594,  W.  B.  196. 

54  Am.  R  80,  where  a  description  of  *  Thus,  in  Sweat  v.  Shum  way,  103 

goods  as  "choice,  sugar  cured,  can-  Masa  805, 3  Am.  R  471,  plaintiffs  were 

vassed  hams  "  was  held  to  import  a  manufacturers  of  chains  which  were 

warranty  of  quality.    So  though  the  known  in  the  market  as  horn  chains, 

words  "  good,"  "  high  quality,"  etc..  They  were  in  fact  partly  of  horn  and 

might  often  be  mere  words  of  praise,  partly  of  hoof.     Defendant  bought 

a  representation  that  bicycles  are  to  of  plaintiffs  "  all  the  horn   chains 

be  of  "good  materials"  and  "of  the  they  manufacture,"   and   plaintiffs 

highest  possible  grade"  may  be  a  supplied  such  chains  aa  they  had 

warranty.  Burr  v.  Redhead,  52  Neb.  been  in  the  habit  of  manufacturing. 

617,  72  N.  W.  R  105a    As  to  the  use  Held,  that  there  was  no  implied  war- 

of  the  word  "  thoroughbred  "  in  the  ranty  that  the  chains  were  all  horn, 

sale  of  animals,  see  Shambaugh  v.  any   more,   for  example,  said  the 

Current  (1900),  —  Iowa»  — ,  82  N,  court,  than   a   contract  to   supply 

W.  R  497.  gold  watches  or  mahogany  furniture 

The  Pennsylvania  case  of  Ryan  ▼.  would   require   every  part   of  the 

nimer,  108  Pa.  St.  832,  56  Aul  R  210,  watch  to  be  gold  or  every  part  of  the 

187  Pa.  St.  310,  seems  contra,  but  furniture  to  be  mahogany, 

the  Pennsylvania  oases  confessedly  So  where  a  person  buys,  by  descrip- 
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§  1338, How  determined,— The  practical  test  for  de- 
termining whether  the  goods  are  of  the  kind  described  is,  it  is 
said,  by  ascertaining  whether  they  are  merchantable  under  the 

tion, "  Reed  City  lump  coal,"  and  that  will  be  implied,"  citing  Gossler  v.  Re- 
kind  of  coal  is  furnished,  there  is  no  finery,  Winsor  ▼.  Itomb^rd,  post,  and 
additional  implied  warranty  that  it  other  cases  in  preceding  notes, 
is  suitable  for  thd  buyer's  purpose.  In  Gossler  v.  Eagle  Sugar  Refinery, 
Peoria  Grape  Sugar  Ga  v.  Tumey  108  Mass.  831,  where  there  was  a  sale 
<18©8),  175  lU.  «31,  51  N.  K  R.  587.  of  "  Manilla  sugar,"  it  was  held  that 

So  where  the  contract  called  for  if  the  article  was  really  of  that  kind 
''common  hard  brick,"  and  these  according  to  the  established  stand- 
were  furnished,  there  was  held  to  be  ard,  there  was  no  further  warranty 
no  implied  warranty  that  they  were  implied  as  to  its  quality, 
fit  for  the  buyer's  purpose,  though  his  In  Winsor  v.  Lombard,  18  Pick, 
general  purpose  was  known  to  the  (Masa)  57,  where  there  was  a  sale  of 
seller.  Day  ▼.  Mapes-Reeves  Gon-  ^'Nal  Mackerel"  and ''Na  2  Mack- 
struction  Ga  (1899),  174  Mass.  413,  54  eiel,"  it  was  held  that  if  they  were 
N.  £.  R.  878.  To  like  effect:  Wiscon-  properly  such  at  the  time  they  were 
sin  Red  Pressed  Brick  Ga  ▼.  Hood  branded,  there  was  no  further  im- 
(1895),  60  Minn.  401,  62  N.  W.  R  550,  plied  warranty  that  they  were  now 
67  Minn.  829,  69  N.  W.  R..1091;  Gregg  in  such  condition  that  they  might 
V.  Page  Belting  Ga  (1898),  69  N.  R  be  so  branded.  So^  in  Hyatt  v.  Boyle, 
247,  46  AtL  R  26;  Jarecki  Mfg.  Ga  v.  5  G.  &  J.  (Md.)  110,  25  Am.  Dea  276, 
Kerr  (1895),  165  Pa.  St.  529,  80  AtL  R.  it  was  held  that  on  a  sale  of  tobacco 
1019,  44  Am.  St  R.  674  described  as  of  a  certain  brand,  there 

Ip  Diebold  Safe  Ga  V.Huston  (1895),  was  no   implied  warranty  further 

55  Kan.  104,  89  Paa  R  1035,  28  L.  R  than  that  it  was  really  of  that  brand. 

A.  53,  where  a  "  Na  4,  fire-proof  safe  "  So,  in  Rice  v.  Godman,  1  Allen  (Masa), 

of  a  certain  make,  style,  finish  and  877,  where  the  goods  were  described 

dimensions  was  ordered,  it  was  held  as  of  a  certain  '*  invoice  weight "  and 

that  if  the    safe   furnished   c6rre-  the  description  was  correct,  it  was 

sponded  to  the  description  and  was  held  that  there  was  no  implied  war* 

what  was  known  and  meant  as  a  ranty  that   this   was   their  actual 

**  fire-proof "  safe,  no  warranty  that  weight,  and  evidence  that  such  was 

it  was  in  fact  indestructible  by  fire,  the  understanding  among   dealers 

or  would  protect  its  contents  through  was  rejected. 

any  fire,  would  be  implied.  Gonced-  So  where  a  quantity  of  '*  tallow  " 
ing  the  general  rule  of  warranty  by  was  sold,  it  was  held  that  if  the  arti- 
description,  the  court  said:  *'  When,  de  supplied  was  tallow,  there  was  no 
however,  the  question  arises  whether  warranty  to  be  implied  that  it  should 
an  article  is  of  a  particular  quality  be  of  any  particular  quality  or  color, 
or  degree  of  excellence,  unless  it  is  Lamb  v.  Grafts,  12  Meta  (Mass.)  35a 
designated  by  some  term  which  is  In  Kleeb  v.  Bard,  7  Wash.  41,  84 
descriptive  of  the  article  and  calls  Pac.  R  138,  engines  sold  were  de- 
fer a  particular  quality,  the  general  scribed  as  of  certain  horse-power  re- 
rule  is  that  no  warranty  of  quality  spectively,  but  this  was  held,  undei 

1155 


§  1339.]  LAW  OP  8ALB.  [bOOK  IT.. 

denomination  affixed  to  tbem  by  the  seller,^  though  this,  clearly, 
would  not  be  the  only  method  of  detenuining  the  fact. 

§  1339. Description  conpled  with  other  tests  or  lim- 
itations.—  And  farther,  though  the  description  be  coupled 
with  a  reference  to  some  other  test,  as,  for  example,  a  reference 
to  a  sample,  the  description  may  still  perform  its  appropriate 
function  as  the  determinant  of  identity  or  kind,  where  such 
appears  to  have  been  the  intention  of  the  parties,  leaving  the 
sample,  on  the  other  hand,  to  a  performance  of  its  distinct 
function  as  the  determinant  of  ther  quality.^  And  so  though 
the  description  be  coupled  with  words  of  limitation,  as,  for  ex- 

the  oircumstances,  to  be  matter  by  barrels  of  japan  and  twenty  barrels 

which  to  distinguish  the  particular  of  varnish  within  one  year  from  date, 

engines  sold,  and  not  a  warranty  that  these  goods  to  be  exactly  the  same 

they  were  in  fact  of  the  horse-power  quality  as  we  make  for  the  De  Witt 

mentioned.  Wire  Cloth  Company  of  New  York, 

^Jennings  v.  Qratz,  8  Rawle  (Pa.),  and  as  per  sample  bbls.  delivered 

168,  28  Am.  Dec.  111.  ""Turpentine  copal  varnish,  at  65c. 

>  In  Could  V.  Stein,  149  Mas&  670,  per  gallon. 

22  N.  £.  R.  47, 14  Am.  St  R  455,  5  L.  "  Turpentine  japan  dryer,  at  55a 

R.  A.  213,  a  bought  note  described  per  gallon. 

the  goods  as  **  148  bales  Ceara  scrap-  **  Each  shipment  to  consist  of  eight 

rubber,  as  per  sample,  viz.,  46  bales  barrels  japan  and  two  barrels  var- 

of  first  quality  and  102  bales  of  sec-  nish,  to  be  made  once  a  month." 

ond  quality."    The  controversy  re-  in  an   action  for  the  price,  the 

lated  only  to  the  one  hundred  and  buyers  contended  that  there  were 

two  bales.    Held,  that  there  was  a  here  three  standards  of  quality:  1» 

warranty  that  the  rubber  was  of  such  as  was  to  be  furnished  to  the 

second  quality  oa  iveU  as  a  warranty  De  Witt  Cloth  Ca;  2,  as  per  sample; 

that  it  was  equal  to  the  sampla    So  and  3,  as  described,  to  wit,  turpen- 

in  Nichol  v.  Godts,  10  Ex.  191,  where  tine  copal  varnish,  and  turpentine 

the  goods  were  described  as  *'  foreign  japan  dryer.    On  the  last  point  they 

refined   rape    oil,   warranted   only  contended  that  the  sellers  **  engaged 

equal  to  sam  pies,"  it  was  held  that  a  to  deliver  articles  known  to  the  trade 

tender  of  oil  not  of  the  kind  de-  by  those  names,  and  of  a  certain 

scribed  was  not  enough,  though  it  standard  of  quality; "  but  the  court 

was  equal  to  the  sample.  said:  "We  do  not  so  construe  the 

But  in  De  Witt  v.  Berry,  184  U.  S.  writing.    All  the  terms  descriptive 

806,  88  L.  ed.  896, 10  Supi  Ct  R.  58%  of  the  quality  are  found  in  the  sen- 

the  contract  was  as  follows:  tenoe   preceding.    These   sentences 

"We  hereby  agree  to  deliver  to  are  nothing  but  stipulations  in  re- 
Messrs.  £L  J.  De  Witt  &  Son,  at  their  spect  to  the  prices  to  be  paid,  and 
factory  In  Brooklyn,  N.  Y.,  eighty  were  not  intended  to  fix  quality.** 
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ample,  the  sale  of  a  described  article  ^^  with  all  faults/'  the  de- 
scription may  still  be  operative  as  determining  the  kind  or 
identity  of  the  article,- leaving  the  expression  "  with  all  faults  " 
limited  to  the  faults  which  an  article  of  the  kind  described 
may  have.» 

e.  Merchantability. 

§  1340.  Warranty  of  merchantability  arises  on  exeentory 
sale  of  mercliandise. —  Akin  to  the  questions  discussed  in  the 
preceding  subdivision  is  that  which  arises  upon  an  executory 
sale  of  merchandise,  as  where  goods  of  some  specific  kind  are 
ordered  of  the  manufacturer  or  dealer  which  the  buyer  has 
neither  inspected  nor  selected.  The  rule  of  caveat  emptor  cannot 
apply  here  because  all  of  the  essential  conditions  of  the  rule  — 
as,  for  example,  present  executed  sale,  a  specific  and  ascertained 
chattel,  and  opportunity  for  inspection  —  are  wanting.  The 
buyer  necessarily  confides  in  the  skill,  judgment  or  knowledge 
of  the  seller,  and  the  rule  is  well  settled  that,  upon  the  execu- 
tory sale  of  goods  which  the  buyer  has  not  inspected,  there  is, 
in  addition  to  the  implied  warranty  that  they  are  of  the  hind 
^  ordered,  a  further  implied  warranty  that  they  are  merchantable^ 
by  which  is  meant  that  they  are  of  fair  average  quality  or  good- 
ness according  to  their  kind,  free  from  remarkable  defects,  and 
as  such  salable  in  the  market  at  the  average  or  ordinary  price.' 

iThus  in  Whitney  tr.  Boardman,  'In  Howard  ▼.  Hoey,  dS  Wend« 
lis  Mafia  242,  there  was  a  sale  of  (N.  Y.)  850,  85  Am.  Dec.  572,  Ck>wen, 
Cawnpore  buffalo  hides,  with  all  J.,  states  the  rule  thus:  '*  Where  the 
faults,  and  it  was  held  that  this  contract  is  executory,  or,  in  other 
meant  only  such  faults  as  Qavonpore  words,  to  deliver  an  article  not  de- 
buffalo  hides  might  have;  and  in  fined  at  the  time,  on  a  future  day, 
Shepherd  v.  Kain,  5  R  &  Aid.  2i0,  whether  the  vendor  have  an  article 
where  the  sale  was  of  a  ooppei^fas-  of  the  kind  on  hand,  or  if  it  is  af ter- 
tened  vessel ''with  all  faults,  without  wards  to  be  procured  or  nianufact- 
allowance  for  any  defects  whatso-  ured,  the  promisee  cannot  be  com- 
ever,"  it  was  held  that  the  vessel  pelled  to  put  up  satisfied  with  an 
must  still  be  copper  fastened.  The  inferior  commodity.  The  contract 
court  illustrated  the  rule  by  saying,  always  carries  an  obligation  that  it} 
"  Suppose  a  silver  service  is  sold  shall  be  at  least  merchantable  —  at 
*  with  all  faults^'  and  it  turns  out  to  least  of  medium  quality  or  goodness, 
be  plated.'*  If  it  comes  short  of  this,  it  may  be 
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§  1341. What  satisfies.—  This  rule  clearly  does  not 

quire  the  best  goods  in  the  market,  nor,  necessarily,  the  second 
best;  but  it  is' equally  clear  that  it  will  not  be  satisfied  by  a  de- 
livery of  the  worst.    A  more  precise  statement  is  not  possible. 

returned,  after  the  vendee  has  had  a  mentioned  in  the  oontraot,  but  some- 
reasonable  time  to  inspect  it'*  To  thing  mora  How  much  more  may 
same  effect  is  the  rule  in  Hargous  y.  depend  upon  circumstances,  and  at 
Stone,  5  N.  Y.  78;  Beed  y.  Bandali,  29  times  the  whole  question  may  be  for 
N.  Y.  858,  86  Ahl  Dea  805.  the  jury.    If  a  very  vague,  generic 

In  Baboock  y.  Trice,  18  UL  430,  68  word  is  used,  like  'ice,'  which  taken 
Am.  Dea  560,  it  appeared  that  Bab-  literally  may  be  satisfied  by  a  worth- 
cock  had  ordered  of  Trice  a  quantity  less  article,  and  the  contract  is  a 
of  corn.  ^  Under  this  contract,"  said  commercial  contract,  the  court  prop- 
the  court,  ''the  law  will  imply  that  erly  may  instruct  the  jury  that  the 
the  parties  contemplated  that  the  word  means  more  than  its  bare  defi- 
corn  should  be  of  a  fair  ahd  mer-  nition  in  the  dictionary,  and  calls 
ohantable  quality,  and  will  raise  a  for  a  merchantable  article  of  that 
warranty  to  that  effect  The  con-  name.  If  that  is  not  furnished,  the 
tract  was  executory,  the  com  was  contract  is  not  performed."  So  in 
not  purchased  upon  inspection,  and  Warner  v.  Arctic  Ice  Ca,  74  Me.  475, 
the  duty  of  Trice  was  to  deliver  a  it  was  held  that  on  an  executory 
fair  article  fit  for  use  and  market  as  contract  for  the  sale  of  ice,  the  buyer 
a  sound  commodity;  and  his  duty,  was  not.  without  an  express  war- 
under  the  contract,  was  not  per-  ranty,  entitled  to  ice  of  the  first 
formed  until  he  had  done  sa"  quality,  but  he  was  entitled  to  ice  of 

In  Rodgers  v.  Niles,  11  Ohio  St  48,  a  "  fair,  merchantable  quality."  And 
78  Am.  Dec.  290,  the  court  say  that  in  Cullen  v.  Bimm,  87  Ohio  St  236, 
though,  in  the  absence  of  express  where  there  was  a  sale  of  an  ice- 
stipulation,  the  buyer  "  cannot  insist  house  f uU  of  ice,  the  court  said  that 
that  the  article  shall  be  of  any  spe-  the  warranty  of  merchantability 
cial  degree  of  fineness,  yet  he  has  a  must  receive  a  reasonable  construe- 
right  to  insist  that  it  shall  be  of  me-  tion,  and  did  not  require  that  aU  the 
dii]|m  quality  or  goodness,  free  from  ice  be  good.  The  court  illustrated 
such  defects  as  would  render  it  un-  by  saying  that  if  the  contract  was  to 
merchantable  or  unfit  for  the  pur-  deliver  six  sound  apples,  it  would 
pose  for  which  it  is  ordinarily  used."  not  be  complied  with  if  one  of  the 

In  a  late  case  in  Massachusetts  apples  was  defective;  but  if  the  con- 

(Murchie  v.  Cornell  (1891),  155  Mass.  tract  were  for  a  barrel  of  sound  ap- 

eo,  29  N.  £.  R  207, 14  L.  B.  A.  492,  81  pies,  it  could  not  be  rejected  because 

Am.  St  R.  526),  where  there  had  one  unsound  one  was  found  in  the 

been  an  order  given  for  a  cargo  of  barreL 

ice,  it  is  said  that  "  in  many  cases       In  HoUoway  v.  Jacoby,  120  Pa.  St 

like  the  present  the  inference  is  war-  583,  15  AtL  R.  487,  6  Am.  St  R.  737, 

ranted  that  the  thing  to  be  furnished  there  was  an  order  for  a  carload  of 

must  be  not  only  a  thing  of  the  name  com.    '*  We  are  of  opinion,"  said  the 
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Each  case  must  be  governed  by  its  own  facts  and  circumstances, 
and  in  the  light  of  these  it  must  be  determined  whether  the 
goods  supplied  are  of  at  least  medium  quality  and  goodness. 
More  than  that  is  not  required :  less  than  that  will  not  suffice. 

§  1342. How  when  there  is  express  warranty  of  qual- 
ity. —  As  has  been  seen  in  an  earlier  section,  this  Implied  war- 
ranty of  merchantability  will  not  ordinarily  arise  where  an 
express  warranty  of  quality  has  been  given  and  accepted;  ^  but 
this  is  not  an  inflexible  rule,  and  the  warranty  of  merchant- 
ability may  co-exist  with  other  warranties,  such  as  that  of  iden- 
tity of  kind  or  conformity  to  sample,  where  such  appears  to 
have  been  the  intention  of  the  parties.' 

coxirty "  that  there  was  an  implied  Packing  Ca,  76  CaL  213,  IS  Paa  B» 

warranty  that  the  com  was  good,  248,  9  Am.  St  R  199)  and  Greorgia. 

salable  com.''                    *  Wilcox  v.  Owens,  64  Qa.  601. 

To  like  effect:  English  v.  Spokane  The  English  cases  are  to  the  same 

Com.  Ca,  15  U.  a  App.  218, 6  a  G.  A  effect:  Jones  v.  Just^  L.  B.  8  Q;  B.  197, 

416, 67  Fed.  R.  451 ;  Fogle  v.  Bmbaker,  87  L.  J.  Q.  R  89;  Dmmmond  v.  Van 

122  Pa.  St  7, 15  AtL  R  692;  Hood  v.  Ingen,  12  App.  Gas.  284^  290;  Mody  v. 

Bloch,  29  W.  Ya.  245, 11  a  E  R  910;  Gregson,  L.  R  4  Ex.  49;  Bigge  v. 

Wilcox  V.  Hall,  58  Ga.  685;  Fitch  v.  Parkinson,  7  H.  &  N.  955. 

Archibald,  29  N.  J.  L.  160;  Ketchum  ^  See  ante,  §  1259. 

V.  Wells,  19  Wis.  25;  Morehouse  ▼.  ^See  ante,  §  1260  and  §  1261. 

Gomstock,  42  Wia  626;  Merriam  ▼•  Thus,  as  has  been  seen,  in  Mody  v. 

Field,  89  Wis.  578;  McGlung  v.  Kelley,  Gregson,  L.  R  4  Ex.  49,  the  fact  that 

21  Iowa»  508;  Davis  v.  Sweeney,  75  the  sale  was  by  sample  was  held  not 

Iowa,  45, 89  N.  W.  R  174;  Forcheimer  to  exclude  the  implied  warranty  on 

V.  Stewart,  65  Iowa,  598,  54  Am.  R  the  part  of  the  manufacturers  and 

30,  22  N.  W.  R  886;  Best  v.  Flint  58  sellers  of  the  goods  that  they  were 

Vt  548, 56  AnL  R  570;  Doane  v.  Dun-  merchantabla    See  also  Drummond 

ham,  65  HL  512;  Misner  ▼.  Granger,  9  v.  Van  Ingen,  12  App.  Gas.  284,  ante, 

HL  69;  Fish  v.  Roseberry,  22  lH  288;  §  1829,  note;  and  Jones  v.  Padgett  24 

Brantley  v.  Thomas,  22  Tex.  271,  78  Q.  R  Div.  650,  ante,  §  1829,  note. 

Amu  Dec  264;  Alden  v.  Hart  (1894),  In  Bigge  v.  Parkinson,  7  HurL  & 

161  Masa  576,  87  N.  R  R  742;  Sweat  Norm.  955,  an  express  warranty  that 

V.  Shumway,  102  Mas&  865,  8  Am.  R  the  goods  should  pass  the  inspection 

471;  Whitmore  v.  Iron  Ga,  2  Allen  of  the  East  India  Gompany  was  held 

(Mass.),  52,  5&  not  to  exclude  the  implied  warranty 

Such  a  warranty  is  declared  by  the  that  they  were  merchantable, 
code  in   Galifomia  (Blackwood  v. 
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/.  Fitness  for  Intended  Use. 

§  1348.  Implied  warranty  of  fitness  where  good)9  ordered 
for  particular  ose. —  A  further  question  arising  in  these  cases 
of  executory  sales  is  that  of  the  existence  of  an  implied  war- 
ranty of  fitness  for  a  contemplated  use,  as  where  a  manufact- 
urer or  dealer  is  called  upon  or  proposes  to  furnish  an  article 
which  shall  be  suitable  for  some  particular  purpose  which  the 
buyer  has  in  view  and  which  be  discloses  to  the  seller. 

§  1344.  .  The  rule  of  caveat  emptor  cannot  apply  here 

for  the  same  reasons  which  give  rise  to  the  implied  warranty 
of  merchantability.  No  specific  chattel  is  had  in  view.  The 
buyer  discloses  to  the  seller  his  need,  and  trusts  to  the  judg- 
ment, skill  or  experience  of  the  seller  to  supply  an  article 
which  shall  be  suitable  for  the  buyer's  purposes,  and  which  the 
seller,  by  accepting  the  order,  impliedly  agrees  to  produce. 
The  rule  here,  therefore,  is  that,  where  the  buyer,  disclosing 
the  purpose  to  be  accomplished,^  orders  an  article  to  supply 

iKnowledgre  on  the  part  of  the  purposa   Said  Lord  Coleridge,  C  J.: 

seller  of  the  partlcnlar  nse  is  by  the  *'  There  is  no  doubt  that  if  a  manu- 

terms  of  the  rule  an  indispensable  faoturer  sells  ah  article  which  he 

requisite — sine  gua  rum.    The  case  knows  is  bought  for  a  particular  pur- 

of  Jones  V.  Padgett  (1890),  24  Q.  B.  pose,  he  impliedly  warrants  that  it  is 

Diy.  650,  affords  an  excellent  illus-  fit  for  that  particular  purpose.   That 

tration.    There  a  woolen  merchant,  is  a  principle  which  was  established 

who  was  also  a  tailor,  ordered  cloth  some  sixty  years  ago  in  the  case  of 

of  a  certain  kind  of  a  manufacturer.  Jones  v.  Bright,  5  Bing.  583,  and  has 

The  tailor  designed  to  use  the  cloth  been  acted  upon  ever  sinca  But  the 

for  a  specific  purpose,  but  he  did  not  present  case  is  not  within  that  rule, 

disclose  it  to  the  seller,  nor  did  the  because  nothing  was  mentioned  to 

latter  know  that  the  buyer  was  also  the  seller  as  to  the  particular  purpose 

a  tailor.   The  doth  furnished  was  of  for  which  this  cloth  was  bought,  and 

the  kind  agreed  upon,  it  was  in  ao-  there  was  nothing  to  fix  him  with 

cordance  with  samples,  and  was  fit  knowledge  of  that  purposa  Here  aU 

for  at  least  many  of  the  uses  to  which  that  was  shown  was  that  the  seller 

such  cloth  was  ordinarily  put^  but  it  on  the.  one  side  was  a  manufactur6r» 

proved  to  be  unfit  for  the  buyer's  and  the  buyer  on  the  other  side  was 

particular   purpose,  which   was  to  a  woolen  merchant  No  doubt  it  was 

make  it  up  into  servants'  liveriea  possible  that  the  buyer  might  seU  the 

Held,  that  there  was  no  implied  war-  goods  to  some  person  or  other  who 

ranty  that  it  was  fit  for  the  buyer's  might  use  them  for  a  purpose  for 
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that  purpose  from  a  manufactorer  or  dealer  in  such  articles, 
trusting  to  the  latter's  skill,  judgment  or  experience  to  deter- 
mine what  the  article  shall  be,  the  seller,  by  accepting  the 
order,  impliedly  agrees  that  the  article  which  he  supplies  shall 
in  fact  be  reasonably  fit  and  appropriate  to  the  purpose  so  dis- 
closed.* 

whioh  they  were  not  fit,  and  I  may  taking  to  supply  an  article  fit,  are 
assunie  that  the  goods  here  were  the  material  thinga  It  may  be  corn- 
unfit  for  the  particular  purpose  to  municated  by  acts  and  conduct  as 
whioh  the  plaintiff  applied  them,  well  as  by  worda  Qillespie  v.  Cheney 
But  there  was  nothing,  beyond  the  (1896X  2  Q.  R  59.  The  purpose  may 
jXMition  of  the  parties,  to  show  that  also  have  been  communicated  in  the 
the  seller  knew  the  specific  purpose  negotiations  preliminary  to  the  sale, 
for  which  they  were  bought,  and  it  and  that  it  was  so  communicated 
could  not  be  denied  that  they  might  may  be  shown,  although  the  formal 
have  been  used  for  a  variety  of  other  contract  is  silent  as  to  the  purpose, 
purposes  for  which  they  were  fitted.  As  said  in  Gillespie  v.  Cheney,  supra: 
The  plaintiff  might  have  sold  them  '*The  course  of  dealing  and  conduct 
to  be  used  for  purposes  for  which  may  be  important  to  show  that  in  the 
they  were  applicable.  But  then  it  is  course  of  the  antecedent  negotiations 
said  that  the  case  of  Drummond  v.  the  particular  purpose  for  which  the 
Van  Ingen,  12  App.  Cas.  284,  in  the  goods  were  required  was  stated  to 
House  of  Lords  carries  the  law  farther  the  seller,  or  to  show  that  the  buyer 
than  Jones  v.  Bright  In  my  opinion  relied  on  the  seller's  skill  and  judg- 
that  is  not  sa  There  was  no  inten-  ment  Those  are  not  things  one 
tion  on  the  part  of  the  lords  to  ex-  would  expect  to  find  in  the  contract 
tend  the  old  rula  Lord  Macnagh  ten  itself ;  they  are  matters  to  be  gathered 
expressly  said  that  he  did  not  go  be-  from  the  course  pursued  by  the  par- 
yond  it;  so  also  did  Lord  Selbome.  ties,  and  from  their  conduct  and  acts 
And  Lord  Herschell,  on  whose  judg-  and  writings  antecedent  but  leading 
ment  special  reliance  has  been  placed,  up  to  the  contract  itself.'' 
was  particularly  careful  to  explain  ^  This  accords  with  the  fourth  rule 
that  he  did  not  intend  to  carry  the  as  laid  down  by  Mellor,  J.,  in  the 
doctrine  farther."  leading  case  of  Jones  v.  Just,  L.  R  3 

See  also  Hight  v.  Bacon  (1878),  126  Q.  R  ld7,  as  follows:  ''Fourthly,-- 
Mas&  10;  Talbot  Paving  Ca  v.  Gk>r-  Where  a  manufacturer  or  dealer  con- 
man,  103  Mich.  403,  61  N.  W.  R.  655,  tracts  to  supply  an  article  which  he 
27  I*  R.  A.  96;  Morris  v.  Bradley  manufactures  or  produces,  or  in 
Fertilizer  Ca  (1894),  64  Fed.  R.  55, 12  which  he  deals,  to  be  applied  to  a 
C  C  A«  84,  28  U.  S.  App.  87.  particular  purpose,  so  that  the  buyer 

How  and  when  knowledge  com-  necessarily  trusts  to  the  judgment 

manicated. — No  particular  method  or  skill  of  the  manufacturer  or  dealer, 

of  communicating  the  proposed  use  there  is  in  that  case  an  implied  term 

is  necessary.    The  tact  of  its  com-  or  warranty  that  it  shall  be  reason- 

munication,  and  the  seller's  under-  ably  fit  for  the  purpose  to  which  it  is 
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§  1345.  To  what  sellers  rule  applies.— This  rule  is 

most  naturally  and  appropriately  applicable  to  the  case  of  a 
manufacturer  rather  than  a  dealer,  and  it  has  sometimes  been 
said  to  be  confined  to  undertakings  by  a  manufacturer  only. 

to  be  applied.  In  such  case  the  buyer  Nightingale  (1875),  89  Wis.  247 ;  Black- 
trusts  to  the  manufacturer  or  dealer  more  v.  Fairbanks  (1890X  79  Iowa, 
and  relies  upon  his  judgment^  and  282, 44  N.W:R.  548;  Davis  v.  Sweeney 
not  upon  his  own."  Accord:  Brown  (1888).  75  Iowa,  45,  89  N.  W.  R  174; 
V.  Edgington,  2  M.  &  G.  279;  Jones  v.  Smith  v.  Hightower  (1886),  76  Ga. 
Bright,  5  Bing.  588;  Drummond  v.  629;  Wilcox  v.  HaU  (1875),  58  Ga.  635 
Van  Ingen,  12  App,  Caa.  284;  Randall  dammell  v.  Gunby  (1874),  52  Ga.  504 
V.  Newson,  2  Q.  B.  Div.  102;  Jones  v.  Robson  v.  Miller  (1879),  12  a  C.  586 
Padgett,  24  Q.  K  Div.  65a  Thomas  v.  Simpson  (1879),  80  K.  Q  4 
The  American  cases  are  full  to  the  Byers  ▼.  Chapin  (1876),  28  Ohio  St 
same  effect:  Kellogg  Bridge  Ga  v.  800;  Lee  v.  Sickles  Saddlery  Ga 
Hamilton  (1884),  110  U.  a  108,  28  L.  (1889),  88  Ma  App.  201;  Armstrong  v. 
ed.  86;  Nashua  Iron  Ga  v.  Brush  Johnson  Tobacco  Ga  (1890),  41  Ma 
(1898),  50  U.  a  App.  461,  88  C.  G.  A.  App.  254;  Downing  v.  Dearborn 
456,  91  Fed.  R  213;  Pease  v.  Sabin  (1885),  77  Ma  457,  lAtLR  407;  Graver 
(1866),  88  Vt  482,  91  Am.  Dea  864;  v.  Hornburg  (1881),  26  Kan.  94;  Weed 
Deals  V.  Olmstead  (1852),  24  Vt.  114,  v.  Dyer  (1890),  53  Ark.  155, 18  a  W.  R 
68  Am.  Dea  150;  Getty  v.  Rountree  692;  Gurtis  Mfg.  Go.  v.  Williams 
(1850),  2  Pin.  (Wis.)  879,  54  Am.  Dea  (1886),  48  Ark.  825,  3  a  W.  R  517; 
188;  Brenton  v.  Davis,  8  Blackf.  (Ind.,  Overton  ▼.  Phelan  (1859),  2  Head  (39 
1847)  817,  44  Am.  Dea  769;  Rodgers  Tenn.),  445;  Fox  v.  Harvester,  eta 
V.  Niles  (1860),  11  Ohio  St.  48,  78  Am.  Works  (1890),  83  CaL  383,  23  Pac.  R 
Dea  290;  Woodle  v.  Whitney  (1868),  295;  Ottawa  Bottle  &  Flint  Glass  Ca 
23  Wia  55,  99  Am.  Dea  102;  Snow  v.  v.  Gunther  (1887),  81  Fed.  R  208; 
Schomacker  Mfg.  Ga  (1881),  69  Ala.  Union  Hide  &  Leather  Ga  v.  Reissig 
111,  44  Am  R  509;  Poland  v.  Miller  (1868),  48  IlL  75;  Beers  ▼.  Williams 
(1883),  95  Ind.  887,  48  Am.  R  780;  (1854),  16  IlL  69;  Tacoma  Goal  Ga  v. 
Best  ▼.  Flint  (1885),  58  Vt  543,  56  Bradley  (1891),  2  Wash.  600,  27  Paa  R 
Am.  R  670;  Sinclair  t.  Hathaway  454;  Pacific  Iron  Works  v.  Newhall 
(1885),  57  Mich.  60,  28  N.  W.  R  459,  (1867),  34  Gonn.  67;  Port  Carbon  Iron 
68  Am.  R  827;  Gerst  v.  Jones  (1879),  Ga  v.  Groves  (1871),  68  Pa.  St  149; 
82  Gratt  (Va.)  518,  84  Am.  R  773;  Wood  Mower  &  Reaper  Ga  v.  Thayer 
Morse  v.  Union  Stock  Yards  (1891),  (1888),  50  Hun  (N.  Y.),  516;  Kenne- 
21  Oreg.  289,  28  Paa  R  2,  14  L.  R  A.  brew  v.  Southern  Automatic,  eta  Ga 
157;  Edwards  v.  Dillon  (1893),  147  IlL  (1894),  106  Ala.  877, 17  a  R  545;  Goyie 
14,  35  N.  K  R  135. 37  Am.  St  R  199;  v.  Baum,  3  Okla.  695,  41  Paa  R  389. 
Breen  v.  Moran  (1892X  61  Minn.  525,  In  the  case  of  articles  designed  for 
63  N.  W.  R  755;  Omaha  Goal  Ckx  v.  use,  the  warranty  would  include  an 
Fay  (1893),  87  Neb.  68, 55  N.  W.  R  211 ;  assurance  that  the  article  could  be 
Baumbach  Ga  v.  Gessler  (1891).  79  used  in  the  ordinary  manner,  as,  for 
Wis.  667,  48  N.  W.  R  802;  Merrill  v.  example,  that  lime  sold  for  use  in 
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There  can  be  ho  question,  however,  that  it  extends  to  the 
dealer  also,  provided  the  conditions  stated  in  the  rule  are  pres- 
ent, namely,  an  executory  agreement  by  the  dealer  to  supply 
an  article  not  yet  ascertained,  but  left  to  be  determined  by  him 
according  to  his  own  judgment  in  view  of  the  purpose  to  be 
subserved  by  it  as  communicated  to  him  by  the  buyer.^ 

§  1346. Extent  of  the  warranty  —  Latent  defects. — 

The  obligation  of  the  seller,  at  least  where  he  is  also  the  man- 
making  mortar  could  be  used  by  pose,  and  that  Hamilton  might  re- 
mixing with  the  usual  quantity  of  cover. 

water.  Omaha  Coal  Ca  v.  Fay  (1898),  So  a  barrel-maker  who  undertakes 

87  Neb.  68,  65  N.  W.  R.  311.  to  supply  barrels  to  hold  whiskey 

Where  there  is  a  sale  of  oats  to  a  impliedly  warrants  their  fitness,  and 
liveryman  to  be  used  in  feeding  his  is  liable  for  loss  by  leakage  caused 
livery  horses,  with  knowledge  of  by  defective  materials  and  work- 
such  purpose  in  the  seller  and  no  in-  manship  (Poland  v.  Miller,  95  lad. 
8i>ection  by  buyer,  there  is  an  implied  887,  48  Am.  R.  780);  and  a  box-manu- 
warranty  that  the  oats  are  fit  for  the  facturer  who  undertakes  to  supply 
purposa  Coyle  v.  Baum  (1895),  8  boxes  for  the  packing  of  tobacco, 
Okla.  695,  41  Paa  R  889.  being  left  at  liberty  to  select  his  own 

In  Kellogg  Bridge  Ckx  v.  Hamilton  materials,  impliedly  warrants  their 

(1884),  110  XJ.  a  108.  28  L.  ed.  86,  8  fitness,  and  is  liable  for  a  loss  of  to- 

Sup.  Ct.  R.  587,  it  appeared  that  the  bacco  from  moulding  caused  by  the 

bridge  company  had  a  contract  for  use  of  unseasoned  wood.    Oerst  v. 

the  construction  of  a  railroad  bridge  Jones,  82  Gratt.  (Va.)  518,  84  Am.  B. 

and  had  partially  completed  it.    The  778. 

company  then  made  a  contract  with  ^Dushane  v.  Benedict,  120  U.  S. 

Hamilton  to  complete  the  structure,  630,  7  Sup.  Gt.  R  696,  80  L.  ed.  810; 

purchasing  of  the  company  the  work  Shaw  v.  Smith,  45  Kan.  334,  25  Pac. 

and  material   already  supplied  by  R.  886,  11  L.  R.  A.  681 ;  Jones  v.  Just, 

it.    Among  this  was  certain '' false  L.  R  8  Q.  Bw  197;  Morse  v.  Union 

work  "  which  the  bridge  company  Stock  Yards,  21  Greg.  289,  28  Pac.  R. 

had  already  put  in  position.    This  2,  14  L.  R.  A.  157  [citing  Jones  v. 

false  work  subsequently  proved  to  Just,  supra;  Lewis  v.  Rountree,  78 

have  been  defectively  constructed  N.  G.  828;  Hanks  v.  McKee,  2  Litt. 

(though  this  could  not  be  discovered  (Ky.)  227,  18  Am.  Dea  265;  Ketchum 

when  the  contract  was  made),  and  v.  Wells,  19  Wis.  84;  Whitaker  v. 

Hamilton  sustained  loss  by  reason  of  McGormick,  6  Ma  App.  114;  Flint  v. 

its  giving  way.    Hdd,  that  there  was  Lyon,  4  Cal.  17;  Ghicago  Packing  & 

an  implied  warranty  on  the  part  of  P.  Go.  v.  Tilton,  87  111.  547;  Messenger 

the  bridge  company  that  the  false  v.  Pratt,  8  Lans.  (N.  Y.)  234];  Mc- 

work  was  reasonably  fit  for  its  pur-  Gaa  v.  Elam  Drug  Ca  (1896),  114  Ala. 

74,  21  &  R.  479,  62  Am.  St  R.  88. 
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ufacturer,  seems  to  be  absolute,  and  will  attach  notwithstand- 

ing  the  article  supplied  failed  of  its  purpose  only  because  of 
some  latent  defect  of  which  the  seller  was  ignorant.^  He  cer- 
tainly is  liable  for  latent  defects  of  which  he  has  knowledge, 

^This  was  so  held  in  RandaU  v.  absolute,  that  the  article  must  in  fact 

Newson  (1877),  2  Q.  B.  Div.  102,  C.  A.  be  reasonably  suitable  and  thus  oon- 

Here  defendant,  a  oarriage  builder,  form  to  the  undertaking,  and  that  if 

had  sold  to  plaintiff  a  carriage  fitted  it  does  not  so  conform  "  it  does  not 

with  thill&    Plaintiff  afterwards  or-  do  so  more  or  less  because  the  defect 

dered  a  pole  to  be  made  and  fitted  to  in  it  is  patent  or  latent  or  discover- 

it    Defendant  made  the  pole,  which  abla*' 

broke  when  used,  because,  as  the  Bodgers  ▼.  Niles  (1860),  11  Ohio  St^ 

jury  found,  the  material  was   not  48,  78  Am.  Dec.  290,  is  to  same  effect, 

suitable,  though  they  also  found  that  though  two  of  the  judges  dissented, 

defendant  had  been  guilty  of  no  neg-  relying  on  Hoe  ▼.  Sanborn,  post 

ligence.     The  breaking  of  the  pole  In  Briggs  v.  Hun  ton  (1805),  87  Mei 

caused  injury  to  plaintiff's  horses  145,  82  AtL  B.  794,  47  Amu  St  R  818, 

and  he  brought  suit    There  was  a  it  was  held  that  the  owner  of  a  stal* 

verdict  for  the  plaintiff!    On  motion  lion,  affected  with  a  disease  of  which 

for   judgment   for   defendant,   the  the  owner  was  ignorant,  and  who 

court  of  queen's  bench  ordered  judg-  sells  the  services  of  the  stallion  for 

ment  for  him  on  the  ground  that  the  breeding  purposes,  is  not  liable  upon 

finding  of  the  jury  amounted  to  a  any  implied  warranty  against  such 

finding  of  a  latent  defect  which  no  secret  defect 

care  or  skill  could  discover,  and  Hoe  v.  Sanborn  (I860),  21  N.  Y.  552, 
therefore  the  case  was  governed  by  78  Am.  Dec.  163,  is  opposed  to  Ran- 
Beadhead  v.  Hallway  .Ckx,  L.  R  4  dall  v.  Newson,  aupra.  In  an  elabo- 
Q.  K  879.  Plaintiff  appealed  to  the  rate  opinion,  Selden,  J.,  holds  that 
court  of  appeal,  where  the  judgment  while  the  manufacturer  is  liable  for 
was  reversed.  Brett,  J.,  who  deliv-  latent  defects  growing  out  of  the 
ered  the  opinion,  said:  *'The  ques-  process  of  manufacture,  he  is  not 
tion  is,  what,  in  such  a  contract,  is  liable  for  latent  defects  in  materials 
the  implied  undertaking  of  the  seller  used  "  which  he  is  not  shown  and 
as  to  the  efficiency  of  the  pole?  Is  cannot  be  presumed  to  have  known." 
it  an  absolute  warranty  that  the  pole  (See  also  other  New  York  cases  cited 
shall  be  reasonably  fit  for  the  pur-  in  following  nota) 
pose,  or  is  it  only  partially  to  that  Bragg  v.  Morrill  (1876),  49  Vt  45, 
effect,  limited  to  defects  which  might  24  Am.  R  102,  is  also  opposed  to  some 
be  discovered  by  care  and  skill?"  degree.  Here  defendant  furnished  a 
He  then  proceeds  to  an  exhaustive  shaft  for  use  in  plaintiff's  fkctory. 
discussion  of  the  authorities,  distin-  Defendant  bought  the  shaft  of  an- 
guishing Readhead  v.  Railway  Ga,  other  manufacturer,  turned  it  to  fit 
supra,  aud  Francis  v.  Cockrell,  L.  R  plaintiff's  pulleys,  and  supplied  It  to 
5  Q.  Bw  501,  which  followed  it;  and  plaintiff  at  an  agreed  price  per  pound 
concludes  that  the  undertaking  is  for  the  shaft,  and  an  agreed  price 
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and,  if  be  is  the  manafactorer,  he  is  liable  for  defects  which 
grow  out  of  the  prooess  of  mannfactare,  for  these  he  is  pre- 
sumed to  know.^ 

§  1347, Reasonable  fitness. — The  warranty,  unless  more 

is  stipulated  for  or  clearly  contemplated,  does  not  demand  the 
best  possible  article  to  supply  the  purpose,  or  that  it  shall  be 

per  day  for  the  time  oonsamed  in  Under  the  G^eorgia  oode,  see  Snow- 
turning  it  It  proved  to  be  defective  den  v.  Waterman  (180B),  105  Oa.  884» 
by  reason  of  latent  defects  in  the  81  S.  E.  R.  110. 
material,  produced  by  the  unskilful-  i  Manafaeturer  liable  for  secret 
ness  of  the  original  maker,  and  for  defects  growing  out  of  process  of 
which  defendant  was  not  responsible  manufacture.—  Hoe  v.  Sanborn,  21 
and  of  which  he  had  no  knowledge.  N.  Y.  552,  78  Am.  Ded.  103;  Pease  ▼. 
Said  the  court:  ''We  think  the  re-  Sabin,  88  Vt  482,  91  Am.  Dea  864; 
suit  of  the  cases  on  impUed  warranty  Leopold  v.  Van  Kirk,  27  Wi&  152; 
is,  tliat  the  vendor  of  an  article  for  Hoult  v.  Baldwin,  67  CaL  610,  8  Pac. 
a  particular  purpose  does  not  im-  R.  440;  Carleton  v.  Lombard  (1896), 
pliedly  warrant  it  against  latent  de-  149  N.  Y.  187,  48  N.  E.  R  422;  Bier- 
tectS  unknown  to  him«  and  which  man  v.  City  Mills  Ca  (1897),  151  K. 
have  been  produced  through  the  un-  Y.  482,  45  N.  E.  R  856,  37  L.  R.  A. 
skilfulness  of  some  previous  manu-  799, 56  Am.  St.  R.  685;  Kellogg  Bridge 
facturer  or  owner,  without  his  knowl-  Ckx  v.  Hamilton  (1884),  110  U.  Sw  108, 
edge  or  fault,  except  in  those  cases  28  L,  ed.  86;  Nashua  Iron  Ca  v.  Brush 
where  the  sale  of  the  article  by  him  (1898),  50  U.  a  App.  461,  88  a  Q  A. 
is,  in  and  of  itself,  legally  equivalent  456,  91  Fed.  B.  2ia 
to  a  positive  affirmation  that  the  ar-  Drummond  v.  Van  Ingen,  12  App. 
tide  has  certain  inherent  qualities  Gas.  884;  Mody  v.  Gregson,  L.  R.  4 
inconsistent  with  the  claimed  de-  Exch.  49;  and  Heilbutt  v.  Hickson, 
f  ects,  as  is  the  case  in  the  sale  of  pro-  L.  R.  7  C.  P.  488,  stated  ante  in  the 
visions  for  domestic  usa    On  this  notes  to  section  1829,  are  also  excel- 
ground  the  defendant  is  not  liable  on  lent  illustrationa 
an  implied  warranty  of  the  shaft  for  If  some  defects  are  nnavoidable 
the  latent  defects  that  caused  it  to  in  mannfactare,  the  seller  who  man- 
break,  and  were  wholly  unknown  to  ufactures  the  goods  impliedly  war- 
him,  and  were  not  produced  through  rants  that  the  defects  in  these  goods 
any  fault  or  unskilfulness  on  his  part,  are  not  greater  or  more  numerous 
but  wholly  through  the  fault  or  un-  than  usual    Tennessee  River  Com- 
skilf ulness  of  the  manufacturer  of  press  Ca  v.  Leeds  (1896),  97  Tenn.  574, 
the  shaft  from  the  raw  material"  87  a  W.R.  889. 
Quoted  with  approval  and  applied  in  Dealer,  not  mannfactnrer,    not 
McKinnon  Mfg.  Ca  V.Alpena  Fish  Ca  liable  for  secret  defects  of  which 
(1894),  102  Mich.  221,  60  N.  W.  R  472.  he  is   Ignorant— Wiiite  v.  Oakes 
Under   the   California   code,  see  (1896),  88  Me.  867,  84  Atl  R  175,  82 
Hoult  V.  Baldwin,  67  Gal  610,  8  Paa  L.  R.  A.  592;  though  he  would  be 
R  440.  liable  if  he  knew  of  them.    Id. 
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perfect  of  its  kind  or  perfectly  adapted  to  its  use ;  if  it  is  of  the 
kind  usually  manufactured  and  used  and  reasonably  fit  for  the 
purpose,  this  is  all  that  the  law  requires.^  And  if  the  article 
is  reasonably  fit,  there  is  no  further  warranty  implied  that  it 
will  in  practice  produce  any  particular  result,  as,  for  example, 
in  the  case  of  machinery  sold,  that  it  will  manufacture  goods 
of  any  particular  grade  or  quality,*  or  of  any  particular  amount,* 
unless  the  grade,  quality  or  amount  enters  into  the  purpose 
specified. 

§  1348. Article  originally  designed  for  different  par- 
pose — Second-hand  goods. — And  though  the  buyer's  purpose  be 
known  to  the  seller,  still  if  the  article  supplied  is,  to  the  knowl- 
edge of  both  parties,  one  designed  for  an  entirely  different  pur- 
pose, and  its  fitness  for  the  buyer's  use  is  therefore  more  or  less 
conjectural,  it  is  said  that  the  circumstances  ought  to  be  very 
cogent  to  raise  a  warranty  of  fitness.^  It  is  said  also  that  the 
warranty  will  not  attach  where  the  article,  e.  g.^  machinery,  is 
expressly  sold  as  a  second-hand  article.* 

§  1349. Warranty  not  implied  where  buyer  selects 

the  article  or  a  special  and  ascertained  article  is  ordered. — 

The  implied  warranty  of  fitness  is  not  to  be  extended  to  cases 

1  Harris  v.  Waite,  51  Vt  481,  81  ranty  of  utility  in  the  working  of  a 
AulR.  694;  Tennessee  River  Ck>mpres8  machine  in  some  special  service  not 
Co.  V.  Leeds  (1896),  97  Tenn.  574,  37  strictly  within  the  sphere  of  action 
8.  W.  R  389.  for  which  it  was  contrived  can  be 

2  Ck>nant  v.  National  State  Bank,  implied  must  depend  upon  the  par- 
121  Ind.  323.  22  N.  E.  R.  250  [citing  ticular  facts,  and  it  seems  reasonable 
Robinson  Mach.  Works  v.  Chandler,  to  conclude  that  they  ought  to  be 
56  Ind.  575;  Chanter  v.  Hopkins,  4  M.  very  strong  to  warrant  the  inference 
&  W.  399;  Ollivant  v.  Bayley^  5  Q.  of  an  agreement  by  the  seller  that  a 
R  288;  Port  Carbon  Ca  V.  Groves,  68  machine  contrived  .for  work  of  a 
Pa.  St.  149].  given  kind  and  within  a  given  range 

'  Rice  V.  Forsyth,  41  Md.  389.  Cer-  will  operate  well  in  practice  in  work 
tainly  if  the  amount  to  be  done  is  of  a  different  character  or  in  work 
not  disclosed  to  the  seller,  and  the  required  to  be  carried  on  under  con- 
buyer's  complaint  is  that  it  will  not  ditions  not  agreeable  to  its  plan  or 
do  as  much  as  he  expected.    Id.  in  harmony  with  its  arrangements 

4  McGraw  v.  Fletcher,  35  Mich.  104,  for  being  worked  and  kept  in  action.*' 

where  it  is  said:  *<  Whether  a  war-  ^  Ramming  v.  Caldwell  (1891),*  43 
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which  lack  the  necessary  conditions  upon  which  it  depends. 
The  essence  of  the  mle  is,  that  the  contract  is  executory ;  that 
the  particular  article  is  not  designated  by  the  buyer;  that  only 
his  need  is  known;  that  he  does  not  undertake  or  is  not  able 
to  determine  what  will  best  supply  his  need,  and  therefore  nec- 
essarily leaves  the  seller  to  make  the  determination  and  take 
the  risk;  and  if  these  elements  are  wanting,  the  rule  does  not 
apply. 

If,  therefore,  a  known,  described  and  defined  article  is  agreed 
upon,  and  that  known,  described  or  defined  article  is  furnished, 
there  is  no  implied  warranty  of  fitness  even  though  the  seller 
is  the  manufacturer  and  the  buyer  disclosed  to  him  the  pur- 
pose for  which  the  article  was  purchased.^ 

IlL  App.  175y    See  also  Rice  v.  For-  false  representation  by  the  seller's 

syth  (1874),  41  Md.  880.  agents  as  to  the  refrigerating  capac- 

1  This  accords  with  Mellor's  third  ity  of  the  machine,  but  failed  to  es- 
rule  as  laid  down  in  Jones  v.  Just,  tablish  it  There  was  evidence  that 
Ix  R  8  Q.  B.  197,  as  follows:  *^  Thirdly,  some  time  after  the  contract  had 
Where  a  known,  described  and  de-  been  entered  into,  the  buyer  had  re- 
fined article  is  ordered  of  a  manu-  quested  an  express  warranty  as  to 
facturer,  although  it  is  stated  to  be  the  capacity  of  the  machine,  which 
required  by  the  purchaser  for  a  par-  the  seller  had  declined  to  give.  The 
ticular  purpose,  still,  if  the  known,  seller  also  insisted  that  a  warranty 
defined  and  described  thing  be  act-  of  fitness  would  be  implied,  but  the 
uaUy  supplied,  there  is  no  warranty  trial  court  directed  a  verdict  for  the 
that  it  shaU  answer  the  particular  plaintiff.  Defendant  brought  error 
purpose  intended  by  the  buyer."  to  the  supreme  court  of  the  United 
Clumter  v.  Hopkins,  4 11  &  W.  899;  States,  where  the  judgment  below 
OUivant  v.  Bayley,  6  Q.  R  288.  was  affirmed.     Said  the  court,  by 

The  American  cases  are  fully  in  Fuller,  C.  J. :  **  Failing  in  respect  of 

accord.  the  alleged  express  warranty,  plaint- 

In  Seitz  v.  Brewers'  Refrigerating  iif  in  error  contends,  secondly,  that 
Mach.  Ca  (1891),  141  U.  8.  510.  85  L.  there  was  an  implied  warranty,  aris- 
ed  887,  12  Sup.  Ct  R.  46,  plaintiff  ing  from  the  nature  of  the  transao- 
and  defendant  entered  into  a  writ-  tion,  that  the  machine  should  be 
ten  contract  by  which  defendant  reasonably  fit  to  accomplish  certain 
agreed  to  supply  to  plaintiff  ''a  Na  2  results,  to  effect  which  he  insists  the 
size  refrigerating  machine,  as  con-  purchase  was  mada  It  is  argued 
structed  "  by  the  defendant  for  a  cer-  that  the  evidence  tended  to  establish 
tain  sum  of  money.  The  contract  that  the  plaintiff  knew  that  the  de- 
was  silent  as  to  warranty.  In  an  fendant  had  been  cooling  his  brew- 
action  by  the  seUer  to  recover  the  ery  with  ice,  and  that  the  object  of 
prioe^  the  buyer  sought  to  establish  obtaining  the  machine  was  to  ren- 
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§  1350, Nor  when  qualities  are  specified  by  the  buyer. 

For  like  reasons  there  will  be  no  warranty  of  fitness  implied, 
although  the  use  be  known  and  the  seller  is  the  manufact- 

der  unnecessary  the  expense  of  pur-  Contracts,  book  II,  ch.  VII,  p.  977; 

chasing  ice  for  that  purpose;  and  Chanter  v.  Hopkins,  4  M.  &  W.  399; 

that  unless  the  machine  would  cool  Ollivant  v.  Bayley,  5  Q.  R  288;  Dist 

it  to  the  same  extent,  or  about  the  of  Columbia  v.  Clephane,  110  U.  S. 

same,  as  the  ice  did,  it  would  be  212;  Kellogg  Bridge  Ca  v.  Hamil- 

worthless  so  far  as  he  was  concerned,  ton,  110  U.S.  108;  Hoe  v.  Sanborn, 

It  is  not  denied  that  the  machine  21  N.  T.  552;  Deming  v.  Foster,  42 

was   constructed  for   refrigerating  N.  H  165. 

purposes,  and  that  it  worked  and  '*  In  the  case  at  bar  the  machine 
operated  as  a  refrigerating  machine  purchased    was    specifically   desig- 
should;  but  it  is  said  that  it  did  not  so  nated  in  the  contract,  and  the  ma- 
refrigerate  as  to  reduce  the  temper-  chine  so  designated  was  delivered, 
ature  of  the  brewery  to  40°  Fahren-  put  up  and  put  in  operation  in  the 
heit,or  to  atemperature  which  would  brewery.    Hie  only  implication  in 
enable  defendant  to  dispense  with  regard  to  it  was  that  it  would  pei% 
the  purchase  of  ice.  form   the  work  the  described  ma- 
**  The  rule  invoked  is  that  where  a  chine  was  made  to  do,  and  it  is  not 
manufacturer   contracts  to  supply  contended  that  there  was  any  failure 
an  article  which  he  manufactures,  in  such  performance, 
to  be  applied  to  a  particular  purpose,  "  This  is  not  the  case  of  an  alleged 
so  that  the  buyer  necessarily  trusts  defect  in  the  process  of  manufacture 
to  the  judgment  of  the  manufact-  known  to  the  vendor  but  not  to  the 
urer,  the  law  implies  a  promise  or  purchaser,  nor  of  presumptive  and 
undertaking  on  his  part  that  the  ar-  justifiable  reliance  by  the  buyer  on 
tide  so  manufactured  and  sold  by  the  judgment  of  the  vendor  rather 
him  for  a  specific  purpose,  and  to  be  than  his  own,  but  of  a  purchase  of  a 
used  in  a  particular  way,  is  reason-  specific  article,  manufactured  for  a 
ably  fit  and  proper  for  the  purpose  particular  use,  and  fit,  proper  and 
for  which  he  professes  to  make  it,  efficacious  for  that  use,  but  in  respect 
and  for  which  it  is  known  to  be  re-  to  the  operation  of  which,  in  produo- 
quired;  but  it  is  also  the  rule,  as  ex-  ing  a  desired  result  under  particular 
pressed  in  the  text-books  and  sus-  circumstances,  the  buyer  found  him- 
tained  by  authority,  that  where  a  self  disappointed, 
known,  described  and  definite   ar-  "In  short,  there  was  no  express 
tide  is  ordered  of  a  manufacturer,  warranty  that  the  machine  would 
although  it  is  stated  by  the   pur-  cool  150,000  cubic  feet  of  atmosphere 
chaser  to  be  required  for  a  particu-  to  40°  Fahrenheit,  or  any  other  tem- 
lar  purpose,  still,  if  the  known,  de-  perature,  without  reference  to  the 
scribed  and  definite  thing  be  actu-  construction  of  the  particular  brew- 
ally  supplied,  there  is  no  warranty  ery  or  other  surrounding   circum- 
that  it  shall  answer  the  particular  stances,  and,  if  there  were  no  actual 
purpose  intended  by  the  buyer.  Ben-  warranty,  none  could  be  imputed, 
jamin  on  Sales,  §  657;  Addison  on  "We  mby  add  that  in  the  light  of 
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urer,  where  the  buyer  has  expressly  specified  the  quality,  di- 
mensions or  characteristics  which  the  article  to  be  supplied 
shall  possess,  the  materials  of  which  it  is  to  be  made,  or  the 

aU  the  evidence  in  the  record,  treated  f  endants  insisted  that  it  did  not  an- 
as competent,  we  think  no  verdict  swer  the  purpose.  It  was  held  that 
could  be  permitted  to  stand  which  parol  evidence  was  not  admissible  to 
proceeded  upon  the  ground  of  the  show  an  express  warranty,  and  that 
existence  of  such  a  warranty  as  is  the  contract  showed  nothing  from 
contended  for.  The  alleged  antece-  -which  a  warranty  could  be  implied 
dent  representations  as  to  whether  that  it  was  fit  for  the  purposes  of  a 
the  machine  possessed  sufficient  re-  refrigerator  or  would  keep  meats  for 
frigerating  power  to  cool  this  brew-  any  particular  length  of  time.  Two 
ery  were  no  more  than  expressions  judges  dissented. 
of  opinion,  confessedly  honestly  en-  In  Goulds  v.  Brophy  (1880),  42  Minn, 
tertained,  and  dependent  upon  other  109,  48  N.  W.  R  884,  6  L.  R  A.  893, 
elements  than  the  machine  itself,  plaintiffs  were  manufacturers  of 
concerning  which  plaintiff  in  error  well-augers  of  a  certain  kind,  known 
could  form  an  opinion  as  well  as  de-  as  the  *"  Challenge,"  and  of  which 
fendant;  and  the  conduct  of  plaint-  they  made  several  sizes.  They  pub- 
iff  in  error  in  demanding,  two  days  lished  a  catalogue  which  described 
after  the  contract  was  executed,  a  and  illustrated  the  augers  and  gave 
written  guaranty  that  the  machine  pricea  The  catalogue  stated:  "These 
company  would  cool  his  building  to  augers  have  been  on  the  market  too 
8^**  Reaumur  (or  40°  Fahrenheit),  and  long  and  are  too  well  known  to  need 
keep  it  at  that  all  the  tima  and  in  any  lengthy  explanation  or  guaranty 
acquiescing  in  the  company's  re-  on  our  part  We  would  simply  say 
fusal  to  give  the  guaranty  for  rea-  that  our  auger  is  designed  to  work 
sons  stated,  and  in  thereupon  after-  in  soft  material  only,  and  for  a  low- 
wards  ordering  the  company  to  go  priced  auger  outfit  the  Challenge  is 
on  with  the  work,  as  exhibited  in  equal  to  any.*'  From  this  catalogue 
the  correspondence  between  the  par-  defendant  ordered  one  of  the  large 
ties,  seems  to  us  to  justify  no  other  sizes,  but  plaintiffs  replied  saying 
conclusion  than  that  reached  by  the  that  they  would  not  recommend  one 
verdict"  so  larga  Defendant  then  ordered  a 
In  McCray  Refrigerator  &  Cold  smaller  size,  but  plaintiffs  again  re- 
Storage  Ca  V.  Woods  (1894),  99  Mich,  plied  pointing  out  the  disadvan- 
269,  58  N.  W.  R  320,  41  Am.  St  R  tages  of  one  so  large.  Defendant 
699,  plaintiff,  the  manufacturer  of  then  ordered  one  still  smaller,  which 
the  '*  McCray  patent  system  of  re-  plaintiffs  sent  In  an  action  for  the 
frigeration,"  made  a  written  con-  price  defendant  insisted  that  the 
tract  silent  as  to  warranty,  to  supply  machine  was  not  suitable  for  the 
to  defendants  in  their  refrigerator  purpose  of  boring  wells,  and  that 
the  plaintiff's  **  system "  for  a  given  there  was  a  breach  of  implied  war- 
sum  of  money.  The  "  system "  was  ranty.  Judgment  below  was  for 
put  into  defendants'  refrigerator,  plaintiff,  and  defendant  appealed, 
but  in  an  action  for  the  price  de-  Judgment  was  affirmed.    The  courts 
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method  by  which  it  is  to  be  produced.  The  buyer  here  evi- 
dently relies  upon  his  own  knowledge  or  judgment  and  not 

upon  the  judgment,  knowledge  or  experience  of  the  seller.    In 

adopting  the  statement  in  Leake  on  plaintifif,  a  farmer,  was  in  the  habit 
Contracts,  404^  said  that,  "  if  an  order  of  buying  bran  for  his  stock  at  de- 
be  given  for  a  specific  article  of  a  fendant's  mill  On  a  certain  day  he 
recognized  kind  or  description,  and  bought  a  sack  of  bran  for  forty  cents; 
the  article  is  supplied,  there  is  no  in  this  bran,  unknown  to  plaintiff  or 
warranty  that .  it  will  answer  the  defendants,  two  copper  clasps  of  a 
purpose  described  or  supposed,  al-  kind  used  about  the  mill  had  aoci- 
though  intended  and  expected  to  do  dentally  fallen;  the  clasps  wereswal- 
sa'*  lowed  by  one  of  plaintiff's  cows  and 

In  Diebold  Safe  Ca  ▼.  Huston  (1895),  killed  her.  The  action  was  for  dtfm- 
65  E^an.  104, 89  Pao.  R  1085, 28  L.  B.  A.  ages  for  breach  of  implied  warranty 
53,  plaintiff  in  writing  ordered  a  of  fitness.  The  court  held  that  it  was 
**  Na  4  fire-proof  safe,"  "  to  be  one  of  a  aaXtf  of  a  definite,  ascertained  and 
your  latest  styles,  with  all  your  latest  existing  article,  namely,  bran;  and 
improTements,  and  to  be  as  per  your  that  though  the  seller  was  the  manu- 
illustrated  catalogue,"  with  dimen-  facturer  and  knew  the  puFpose,  there 
sions  and  interior  arrangement  as  was  no  warranty  of  fitness;  that  if 
specified.  Sometime  afterward  a  fire  the  seller  had  known  of  the  existence 
occurred  and  the  contents  of  the  safe  of  the  foreign  substance  and  con- 
were  destroyed.  The  action  was  by  cealed  it,  there  might  be  an  action 
the  buyer  to  recover  damages  for  an  for  fraud  [as  in  French  v.  Vining,  102 
alleged  warranty  that  it  was  fire-  Mass.  132,  3  Am.  R  440,  where  de- 
proof  and  suitable  for  use  as  such,  fendant,  knowing  that  white  lead 
It  was  held  that  if  the  safe  delivered  paint  had  been  spilled  upon  his  hay, 
was  of  the  kind  described — and  of  though  he  had  tried  to  remove  it,  sold 
this  there  was  no  question, —  there  the  hay  to  plaintiff  to  be  fed  to  his 
was  no  implied  warranty  that  it  cow  without  disclosing  the  fact  that 
would  protect  its  contents  from  fire  the  paint  had  been  spilled  upon  it. 
during  any  definite  period  or  under  and  was  held  liable  in  tort  for  the 
any  definite  circumstances.  death  of  the  cow  caused  by  eating 

In  Tilton  Safe  Ca  v.  Tisdale  (1875),  the  hay,  from  which  it  appeared  that 

48  Vt  88,  defendant  gave   to  the  defendant's  efforts  to   remove  the 

plaintiffs,  who  were  manufacturers  paint  were  ineffectual],  but  as  the 

of  safes,  a  written  order  for  a  *<  Na  4  sellers  had  no  such  knowledge  and 

safe  with   combination   lock,"  and  as  the  jury  found  they  were  not  neg- 

plaintiffs  sent  a  safe  conformable  to  ligent  or  careless,  there  could  be  no 

the  order.   Held,  that  there  would  be  recovery.    Other  grounds  also  were 

no  warranty  implied  as  to  the  merits  suggested  by  the  court  ui>on  which 

or  usableness  of  the  lock,  but  only  their  judgment  might  be  sustained, 

that  it  should  be  such  as  the  order  In  Jarecki  Mfg.  Ca  v.  Kerr  (1895), 

called  for.  165  Pa.  St  529, 80  AtL  R 1019, 44  Am. 

InLukensv.Freiund(1882),27Kan.  St    R    674,    defendant    bought  of 

664^  41  Am.  R  429^  it  appeared  that  plaintiff,  a  dealer,  disclosing  the  oon- 
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all  these  cases  if  the  buyer  doubts  the  sufficiency  of  the  article 
which  he  orders  or  is  unwilling  to  rely  upon  his  own  experi- 
ence or  knowledge,  he  must  exact  an  express  warranty:  none 
will  be  implied.* 

templated  use,  a  quantity  of  a  well-  contract  for  a  boiler  containing  defi- 
known  and  ascertained  kind  of  pipe,  nite  specifications  respecting  its  con- 
It  proved  to  be  unfit  for  the  purpose,  struction  and  the  size  and  charao- 
and  an  implied  warranty  was  in-  ter  of  its  several  parts.  There  was 
sisted  upon,  but  the  court  held  that  also  a  clause  whereby  the  seller  did 
the  case  fell  within  the  third  rule  as  ''guaranty  the  boiler  to  be  a  first- 
laid  down  by  Mellor,  J.,  in  Jones  v.  class  job."  The  action  was  for  the 
Just,  L.  R.  8  Q.  Bw  197,  and  that  there-  last  instalment  of  the  price,  and  the 
fore  no  warranty  was  implied.  defense,  inter  cdia,  was  want  of  fit- 
In  Bartlett  v.  Hoppock,  84  N.  Y.  ness,  but  the  court  said  it  was  plain 
118,  88  Am.  Dec.  428,  there  was  a  sale  "  that  the  defendant  got  the  exact 
of  a  certain  drove  of  hogs,  inspected  article  or  thing  be  bargained  for; 
by  the  buyer»  but  known  to  be  in-  and,  although  it  may  have  been 
tended  for  the  New  York  market,  stated  that  it  was  required  for  a  par- 
for  which  they  proved  unfits  Held^  ticular  purpose,  still,  as  he  did  not 
that  there  was  no  implied  warranty  exact  an  express  warranty,  he  took 
of  fitness.  the  risk  of  its  fitness  for  the  intended 
See  further,  that  no  warranty  is  use,  and  no  warranty  in  that  respect 
implied  on  sale  of  a  known,  described  can  be  implied." 
or  defined  article,  which  is  actually  In  Curwen  v.  Quill  (1896),  165  Mass. 
furnished,  Byrd  v.  Campbell  Print-  878,  43  N.  K  R.  208,  defendants  sub- 
ing  Pr.  Ckx,  90  Ga.  542,  16  a  E.  B.  267;  mitted  drawings  of  a  machine  they 
Grand  Ave.  Hotel  Ca  v.  Wharton  wanted  made  by  plaintiffs.  Plaint- 
<1897),  79  Fed.  R  48,  24  G.  Q  A.  441,  iffs  knew  nothing  about  the  con- 
49  U.  8.  Appi  108;  Milwaukee  Boiler  struction  of  such  a  machine, but  upon 
Oa  V.  Duncan  (1894),  87  Wis.  120,  58  defendants'  request  their  draftsman 
N.  W.  R.  282,  41  Am.  St  R  88;  Case  made  a  model  of  the  machine  from 
Plow  Works  V.  Niles  (1895),  90  Wis.  the  drawings  submitted,  and  plaint^ 
590,  63  N.  W.  R.  1018;  Cosgrove  v.  iffs  constructed  the  machine.  There 
Bennett  (1884),  82  Minn.  871,  20  N.  was  no  evidence  that  defendant  re- 
W.  R  359;  Bancroft  v.  San  Francisco  lied  on  the  knowledge  or  skill  of  the 
Tool  Ca  (1898),  120  CaL  228,  52  Paa  plaintiff  on  his  draftsman.  Heldy 
R  496;  Gregg  v.  Page  Belting  Co.  that  plaintiff  may  recQver  notwith- 
<1898),  69  K.  H.  247, 46  AtL  R  26;  Port  standing  the  machine  would  not  do 
Carbon  Iron  (Ik),  v.  Groves  (1871),  68  the  work  desired. 
Pa.  St  149;  Mason  v.  Chappel  (1860),  In  City  &  Suburban  Ry.  Co.  v. 
15  Gratt  (Va.)  572;  Walker  v.  Pue  Basshor  (1896),  82  Md.  897,  33  AtL  R 
(1881),  57  Md.  155.  635,  plaintiffs  contracted  to  manu- 
1  In  Milwaukee  Boiler  Ca  v.  Dun-  facture  and  erect  five  boilers,  two 
can  (1894),  87  Wia  120,  58  N.  W.  R  hundred  horsepower  each,  in  accord- 
282,  41  Am.  St  R  88;  there  was  a  ance  with  certain  specifications,  in 
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§1351. Specification  by  seller.— It  is  otherwise,  of 

course,  where  the  seller  is  relied  upon  to  furnish  the  specifica- 

whioh  oocurred  the  foUomng  clause:  (Ky.)*  358,  85  Am.  Dea  141,  the  order 
**  At  the  water  tube  boilers  standard  was  for  a  steam  cylinder  to  be  con- 
factory  (Hi  sq.  it  per  H.  P.)  these  structed  according  to  the  buyer's 
boilers  will  give  1000  H.  P."  Held,  specifications,  though  known  to  be 
that  this  did  not  oblige  plaintiffs  to  designed  for  a  particular  use  for 
furnish  boilers  which  would  give  a  which  it  proved  insufiicient  Held, 
heating  surface  of  two  thousand  that  there  was  no  implied  warranty . 
three  hundred  square  feet  each,  since  of  fitness  on  the  part  of  the  maker, 
the  amount  of  heating  surface  was  Said  the  court:  *'It  cannot  be  ad- 
olearly  shown  by  the  specifications,  mitted  that  an  artific-er  of  any  sort 
which  rendered  it  merely  a  matter  is  to  be  considered  as  undertaking 
of  calculation.  that  any  machine,  instrument  or  ves- 

In  Wisconsin  Pressed  Brick  Ca  v.  sel  which  he  makes  for  the  use  and 

Hood,  54  Minn.  543,  56  N.  W.  R  165,  by  the  direction  of  another,  and  ac- 

60  Minn.  401,  51  Am.  St  R  589,  the  cording  to  specifications  furnished 

buyer  ordered  a  quantity  of  brick  of  by  his  employer,  shall  answer  the 

a  manufacturer  which  were  expressly  purpose  for  which  it  was  designed 

stipulated  to  be  of  the  grade  known  by  the  projector.  It  is  the  proprietor, 

as  common,  to  be  of  good  quality  and  the  man  who  designs  the  instrument, 

equal  to  a  sample  shown.    The  seller  and  controls  its  material,  shape  and 

knew  the    purpose  for   which  the  mode  of  construction,  who  is  respon- 

buyer  intended  to  use  them,  but  it  sible  for  its  adaptation  in  material, 

was  held  that  if  the  brick  furnished  shape  and  mode  of  construction  to 

were  of  the  kind  specified  no  war-  the  end  for  which  it  is  intended, 

ranty  of  fitness  could  be  implied.  The  artificer,  who  actuaUy  constructs 

So  in  Berthold  v.  Seevers  Mfg.  Ca,  it,  is  only  bound  to  do  his  work  in  a 

89  Iowa,  506,  56  N.  W.  R.  669,  a  quan-  substantial,  workmanlike  and  skil- 

tity  of  piling  was  ordered,  but  the  ful  manner,  and  to  pursue  the  speci- 

buyer,  instead  of  leaving  the  seller  fication  in  the  contract  or  the  direc- 

to  supply  what  he  thought  suitable,  tion  of  his  employer,  in  regard  to 

expressly  stipulated  what  the  qual-  material,  shape  and  mode  of  con- 

ity,  material  and  dimensions  should  struction.    If  he  does  this,  he  is  en- 

ba    Held,  that  no  implied  warranty  titled  to  a  reasonable  reward  for  his 

of  fitness  would  arise.  labor,  though  the  machine,  instrii- 

In  Talbot  Paving  Ca  v.  Gorman,  ment  or  vessel  may  wholly  fail  to 

103  Mich.  408,  61  N.  W.  R.  655,  27  U  perform  its  intended  office." 

R  A.  96,  there  was  a  contract  to  fur-  See  also  to  like  effect:  Cosgrove  ▼• 

nish  paving  stones  according  to  speci-  Bennett,  32  Minn.  871, 20  N.  £.  R  359; 

fications,  a  copy  of  which  was  given  Cunningham  v.  Hall  (1862),  4  Allen 

to  the  seller.    It  was  held  that  there  (Mass.),  268;  Archdale  v.  Moore  (1858), 

was  no  implied  warranty  that  the  19  IlL  565. 

stones  would  be  fit  for  the  purposes  A  fortiori,  is  the  seller  not  liable 

of  the  buyer,  where  he  expressly  waiiied  the  buyer 

In  Ricketts  v.  Sisson  (1840),  9  Dana  that  the  time  and  method  which  he 
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tions  as  being  those  suited  to  the  needs  of  the  buyer.^  Here, 
clearly,  the  general  rule  applies. 

§  1352. Manufacturer  warrants  kind,  materials  and 

workmanship, —  But  though  there  is  no  implied  warranty  of 
fitness  in  the  case  of  the  order  of  a  specified  or  ascertained 
article,  as  seen  in  the  preceding  section,  there  is  still  an  im- 
plied warranty  on  the  part  of  the  manufacturer  that  the  arti- 
cle which  he  supplies  shall  be  of  the  kind  agreed  upon,  and 
that  it  shall  be  constructed  of  good  materials  and  in  a  work- 
manlike manner.^ 

« 

§  1353. Also  that  goods  are  new  and  of  his  own  make. 

He  also  impliedly  warrants,  in  the  absence  of  anything  to  show 
a  contrary  intention,  that  the  goods  which  he  supplies  are 
new,'  and  of  his  own  manufacture.^ 

§  1354.  Warranty  of  fitness  by  breeder  or  grower. —  The 

same  general  principles  apply  to  sales  by  the  grower  or  breeder 
of  the  thing  sold.  If  the  buyer  informs  the  seller  of  his  pur- 
pose, leaving  to  the  latter  the  determination  of  that  which  will 
supply  the  need,  and  necessarily  relying  upon  the  seller's  judg- 
ment rather  than  his  own,  the  seller  will  be  held  to  an  implied 
warranty  that  the  thing  which  he  supplies  will  be  suitable  to 
the  purpose;  as,  for  example,  that  the  seed  that  he  sells  will 

specified  were  not  suitable.  Mattoon  Reissig,  48  m.  75;  Kohl  v.  Lindley, 

T.  Rioe  (1869),  102  Masa  230.  89  III  195,  89  Am.  Dea  294;  Pease  v. 

iCity  of  Elgin  v.  Shoenberger,  59  Sabin,  88  Vt.  432,  91  Am.  Dec  364; 

HL  App.  384;  affirmed,  Shoenberger  Waring  v.  Mason,  18  Wend.  (N.  T.) 

V.  City  of  Elgin  (1896),  164  IlL  80,  45  425. 

N.  E.  R  434;  Iroquois  Furnace  C!a  v.  'Manufacturer  or  dealer  warrants 

Wilkin  Mfg.  Ckx  (1899),  181  IlL  582, 54  that  artiole  shall  be  new  and  not 

N.  E.  R  987.  second  hand.    Qrieb  v.  Cole,  60  Mich. 

«  Little  V.  Van  Syckle  (1898),  115  397.  27  N.  W.  R.  579, 1  Am.  St  R.  53a 

Mich.  480,  73  N.  W.  R  554;  Goulds  v.  But  one  who  orders  new  machinery 

Brophy,  42  Minn.  109,  48  N.  W.  R  and  knowingly  accepts  second-hand 

834,  6  Lb  R  A.  392;  Cosgrove  v.  Ben-  machinery  waives  the  defect     Ault- 

nett,  32  Minn.  371,  20  N.  W.  R  359;  man-Taylor  Ca  ▼.  Ridenour  (1896),  96 

Ricketta  v.  Sisson,  9  Dana  (Ky.),  358,  Iowa,  638.  65  N.  W.  R  980. 

35  Am.  Dec.  141;  Archdale  v.  Moore,  ^Johnson  v.  RayltoD,  7  Q.  R  Div. 

19  nL  565;  Union  Hide  &  L.  Ca  ▼.  438. 
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grow,  or  that  an  animal  which  he  sapplies  is  competent  as  a 
breeder.* 

§  1355. .  But,  on  the  other  hand,  where  these  elements 

are  lacking,  where  the  buyer  relies  on  his  own  judgment,  where 
a  definite  and  ascertained  article  is  agreed  upon,  and  the  buyer 
gets  the  very  thing  he  bargained  for,  there  will  be  no  warranty 
implied  that  it  is  suitable,  notwithstanding  that  the  seller  was 
the  grower  and  knew  the  purpose  of  the  buyer.* 

And  what  is  true  of  the  grower  or  producer  is  equally  true 
of  the  dealer  in  like  articles  under  similar  circumstances. 

X  In  Shaw  ▼.  Smith,  45  Eaiu  834,  25  there  was  held  to  be  an  implied  war- 
Paa  R  886, 11  L.  R.  A.  681,  Shaw,  a  ranty  that  the  horse  furnished  was 
dealer,  undertook  to  supply  Smi^h  so  suitabLa  Merchants'  Bank  v. 
with  flax-seed  for  sowing,  and  Smith  Fraze,  9  Ind.  Appi  161,  96  N.  K  R 
agreed  to  sow  a  certain  acreage  and  378,  58  Am.  St  R  841.  So  in  Ed- 
sell  back  to  Shaw  aU  the  product  at  wards  v.  Dillon,  147  IlL  14,  ^5  N.  R 
a  fixed  price.  The  seed  was  sup-  R  135,  37  Am.  St  R  190.  Compare 
plied  and  Smith  duly  sowed  it,  but  with  cases  in  following  note, 
it  failed  to  germinate.  It  was  held  As  to  the  construction  of  such 
that  there  was  an  implied  warranty  warranties,  see  "  Construction  of 
that  the  seed  should  be  fit  for  the  Warranties,*'  ante,  §  1250. 
purpose.  The  court  cited  and  relied  ^  gee  ante,  §  1350.  In  McQuaid  v. 
upon  cases,  cited  in  section  1334,  ante,  Ross,  85  Wi&  492,  55  N.  W.  R  705,  22 
holding  that  where  the  seller  under-  L.  R  A.  187, 39  Adl  St  R  864,  though 
takes  to  supply  seed  of  a  certain  kind  the  sellers  of  a  bull  were  stock- 
there  is  an  implied  warranty  that  it  breeders  and  raised  the  bull,  and 
is  of  that  kind,  i  e.,  that  it  will  pro-  knew  that  the  buyers  bought  him 
duce  vegetables  or  fruits  of  the  kind  for  use  as  a  breeder,  there  was  held 
of  which  it  purports  te  be  the  seed,  to  be  no  implied  warranty  that  he 
Wolcott  V.  Mount  36  N.  J.  L.  262, 18  was  such,  it  appearing  that  the  buy- 
Am.  R  488,  38  N.  J.  K  496;  White  ers  saw  and  inspected  the  bull  before 
V.  Miller,  7  Hun,  427,  71  N.  Y,  118,  27  purchase,  exacted  no  warranty,  did 
Am.  R  18;  Van  Wyck  v.  Allen,  69  not  ask  the  sellers*  judgment  or 
N.  Y.  61,  25  Am.  R  136;  Whitakerv.  opinion  respecting  his  capacity,  but 
McCormick,  6  Ma  App.  114  To  like  bought  a  particular  and  ascertained 
effect:  Hoffman  v.  Dixon  (1900),  105  animal  and  received  the  identical 
Wis.  315,  81  N.  W.  R  491,  76  Am.  St  animal  that  they  bought 
R  916,  also  cited  in  §  1334,  ante.  The  same  rule  was  applied  to  the 

And  where  a  dealer  in  horses  sold  sale  of  a  cow  in  Scott  v.  Renick,  1  K 
a  stallion,  knowing  that  the  buyer  Mon.  (Ky.)  63, 85  Am.  Dea  177  (though 
relied  on  the  seller's  judgment  to  here  the  sellers  were  not  the  breed- 
supply  one  suitable  for  a  breeder,  ers);  and  of  a  bull-calf^  in  White  ▼. 

1174 


OH.  v.]  WABEANTT  BY   SELLER.  [§§  1856,  1357. 

g.  Fitness  for  Food. 

§  1366,  Sale  by  dealer  of  proTlsions  for  consnmption  by 
bnyer  implies  warranty  of  fitness  for  food. —  The  question 
of  implied  warranty  upon  a  sale  of  articles  of  food  seems  to  be 
inrolved  in  some  uncertainty.  It  is,  practically  everywhere, 
agreed  that,  where  a  dealer  or  ordinary  trader  sells  goods  for 
immediate  consumption  by  the  buyer,  an  implied  warranty 
arises  that  the  goods  are  wholesome  and  fit  for  human  food.^ 
Blackstone  declares  the  rule  more  broadly,  saying  that  "  in 
contracts  for  provisions  it  is  always  implied  that  they  are 
wholesome; "  *  and  this  rule  has  been  often  quoted  in  the  earlier 
American  cases,  though  it  has  also  been  frequently  asserted  that 
the  American  cases  were  based  upon  a  misconception  of  Black- 
stone's  meaniQg.' 

§  1357. How  when  seller  not  a  dealer. —  In  a  leading 

case  *  in  Michigan,  it  was  expressly  held  that  a  warranty  arises 
upon  a  sale  for  consumption  by  the  buyer,  although  the  seller 

Stelloh,  74  Wia  435,  43  N.  V7.  R  09;  v.  Provision  Ca,  73  Mick  541,  41  N. 

and  of  a  stallion,  in  Wood  v.  Boss  W.  R.  690;  Craft  v.  Parker,  96  Mich. 

(Tex.  Civ.  Apix).  26  a  W.  R  148;  and  245,  66  N.  W.  R  812:  Humphreys  v. 

of  cabbage  seed,  in  Shisler  v.  Baxter,  Comline,  8  Blackf.  (Ind.)  516;  WiU- 

109  Pa.  St  443.  58  Am.  R  738  (stated  lams  v.  Slaughter,  3  Wi&  347. 

ante,  g  1314^  note).  >  Com.,  Ill,  166. 

iSee  Wiedeman  y.  Keller  (1898),  >  See,  for  example,  the  discussions 

171  HI.  93,  49  N.  R  R  210;  Howard  in  Green  v.  Ashland  Water  Co.  (1898), 

V.  Emerson,  110  Mass.  320,  14  Am.  R  101  Wis.  258,  77  N.  W.  R  722,  43  L.  R 

608;  Divine  v.  McCormick,  50  Barb.  A.  117,  70  Am.  St  R  911,  and  Han- 

(N.  Y.)  116:  Moses  v.  Mead,  1  Denio  son  v.  Hartse  (1897),  70  Minn.  282,  73 

(N.  Y.),  378,  43  Am.  Dea  676;  Fair-  N.  W.  R  163,  68  Am.  St  R  527. 

bank  Canning  Ca  v.  Metzger,  118  ^  Hoover  v.  Peters  (1869),  18  Mich. 

N.  Y.  260,  23  N.  E.  R  372, 16  Am.  St  51.    In  this  case  Peters  had  sold  to 

R  753;   Buroh  v.  Spencer,  15  Hun  Hoover  and  others  the  carcasses  of 

(N.  Y.),604;  EEart  v,  Wright  17  Wend,  three  hogs  which  he  knew  they  in- 

(N.  Y.)  267,  18  id.  449;   Hyland  v.  tended  to  use  as  food  in  their  lumber 

Sherman,  2  R  D.  Smith  (N.  Y.),  234;  camp.    In  an  action  to  recover  the 

Qoad  V.  Johnson,  6  Heisk.  (Tenn.)  price,  the  defense  was  that  the  hogs 

840;  Ryder  v.  Neitge,  21  Minn.  70;  proved  to  be  unfit  for  food.  The  case 

Hoover  v.  Peters,  18  Mich.  51 ;  Sin-  does  not  show  what  the  business  of 

clair  V.  Hathaway,  57  Mich.  60,  23  Peters  was,  other  than  that  he  was 

N.  W.  R  459,  58  Am.  R  327;  Copas  not  a  dealer  in  meat&    The  argu- 
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is  not  a  dealer  or  trader  in  such  articles.  This  case,  however, 
stands  practically  alone,  and  the  clear  weight  of  the  authorities 
is  certainly  to  the  effect  that  where  the  seller  is  not  a  dealer,  or, 
though  a  dealer,  if  he  sells  to  another  dealer  as  an  article  of 
merchandise  merely  and  not  for  consumption  by  the  buyer,  no 
warranty  that  the  goods  are  fit  for  food  arises.^    An  action  for 

ments  assume  him  to  have  been  a  the  warranty  or  not  can  be  of  little 

farmer.    No  claim  of  fraud  was  practical  consequence,  because  there 

mada    The  majority  of  the  court,  would  under  the  circumstances  be  at 

i  e..  Cooley,  Graves  and  Campbell,  least  a  warranty  of  merchaniahility 

JJm  concuired  in  repudiating  the  dis-  (ante,  §  1840),  and  the  consequences 

tinction  between  dealers  and  non-  could  not  have  been  materially  dif- 

dealers,  holding  that  '*any  purchase  ferent. 

for  domestic  use  is  protected.*'  Chris-  In  Craft  v.  Parker  (1S98),  96  Mich, 
tiancy,  J.,  dissented.  In  Giroux  v.  245,  55  N.  W.  R.  812,  21  L.  R.  A.  139, 
Stedman,  145  Mass.  439,  14  N.  KB.  the  question  arose  between  the  con- 
588, 1  Am.  St  R  472,  the  court  refer  sumer  and  the  local  dealer  of  whom 
to  Hoover  v.  Peters  as  the  only  case  he  bought.  The  dealer  was  also  the 
they  have  been  able  to  find  which  manufacturer  of  the  food — spiced 
supports  this  view,  and  decline  to  bacon, — and  the  case  was  therefore 
follow  it.  In  Sinclair  v.  Hathaway  within  the  clear  rule  of  liability. 
(1885),  57  Mich.  60,  23  N.  W.  R.  459, 58  i  In  Howard  v,  Emerson  (1872),  110 
Am.  R  327,  it  was  held  that  where  a  Mass.  820,  14  Am.  R  608,  a  farmer 
baker  sold  bread  to  a  bread  peddler  sold  a  certain  cow  to  a  butcher  and 
who  sold  directly  to  the  consumer  market-man  knowing  that  the  latter 
there  was  an  implied  warranty  be-  intended  to  kill  and  sell  the  cow  for 
tween  the  baker  and  the  peddler  that  beef.  There  was  no  express  warranty 
the  bread  was  fit  for  food.  The  court  and  no  fraud,  and  it  was  held  that 
said  that  bread  could  not  be  treated  the  law  would  not  imply  a  warranty 
as  an  article  of  commerce,  but  was  that  the  cow  was  fit  for  food.  Need- 
designed  for  immediate  consumption  ham  v.  Dial,  4  Tex.  Civ.  App.  14^  23  S. 
as  food,  and  was  of  no  use  unless  it  W.  R  240,  is  practically  identical 
was  fit  for  food.  So  is  Goad  v.  Johnson,  6  Heisk.  (Tenn.) 

In  C!k)pas  v.  Provision  Ca,  73  Mich.  840. 
541,  41  N.  W.  R  090,  the  seUer  was  a       In  Giroux  v.  Stedman  (1888),  145 

packer  and  manufacturer  of  '*  sweet  Masa  439,  14  N.  K  R  538, 1  Am.  St 

pickled  hams;  **  the  buyer  was  a  local  R  472,  two  farmers  sold  dressed  pork 

market-man  who  ordered  goods  of  to  a  family  for  domestic  use.    The 

the  seller  and  paid  for  them  before  sellers  knew  that  their  hogs  had  been 

he  had  an  opportunity  for  inspection,  exposed  to  the  hog  cholera,  and  that 

The  goods  proved  to  have  been  de-  some  of  them  had  it;  but  there  was 

fectively  prepared.    The  court  held  no  evidence  that  the  animals  kiUed 

the  seller  to  an  implied  warranty  that  had  it,  and  there  was  evidence  that, 

they  were  fit  for  food.    Whether  the  even  if  they  had,  the  meat  was  not 

court  were  correct  as  to  the  form  of  necessarily  unwholesome^    The  ao- 
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deceit  may,  indeed,  be  maintained  in  such  cases  npon  proof  of 
knowledge  by  the  seller,*  but  no  warrmUy  exists. 

§  1358.  Other  cirenm stances  raising  warranty. — 

Other  circumstances  may,  however,  exist  upon  which  a  war- 
ranty may  be  founded.  Thus,  where  the  contract  is  executory 
and  the  buyer  has  had  no  opportunity  for  inspection,  a  war- 
ranty that  the  goods  are  merchantable  will  arise,  and  a  war- 
ranty of  merchantability  must  in  many  cases  certainly  be  tan- 
tamount to  a  warranty  that  the  goods  are  fit  for  food.'    So 

tion  was  for  damages  to  the  buyers  article  is  sold  between  dealers  as 

by  being  made  sickt  The  court  below  merchandise  and  not  for  immediate 

held  that  there  could  be  no  recovery  consumption  by  the  buyer.    Hanson 

tmless  the  sellers  knew  that  the  meat  v.  Hartse  (1897),  70  Minn.  282,  78  N. 

was  not  wholesome,  and  the  supreme  W.  R.  163,  68  Am.  St  B.  527  (sale  by 

court  affirmed  the  judgment,  saying:  a  farmer  to  a  butcher  of  a  fat  steer); 

"  In  the  case  at  bar,  the  defendants  Ryder  v.  Neitge,  21  Minn.  70  (venison); 

were  not  common  dealers  in  provis-  Humphreys  v.  Comline,  8   Blackf. 

ions    or    market-men.    They   were  (Ind.)  516  (molasses);  Jones  v.  Murray, 

farmers  selling  a  portion  of  the  prod-  3  T.  R  Mon.  (Ky.)  83  (pork  and  bacon) ; 

uoe  of  their  farms.    No  representa-  Hyland  v.  Sherman,  2  R  D.  Smith 

tion  of  the  quality  of  the  meat  sold  (N.  Y.),  234  (onions);   Goldrioh   v. 

was   made   by   them.    In   making  Ryan,  8  E.  D.  Smith,  824  (cattle); 

casual  sales  from  a  farm  of  its  prod-  Rinchler  v.  Jeliffe,  9  Daly  (N.  Y.),  469 

ucts,  to  hold  the  owner  to  the  duty  (meat);  Miller  v.  Scherder,  2  N.  Y. 

of  ascertaining  at  his  peril  the  con-  262  (beef);  Moses  v.  Mead,  1  Denio 

dition  of  the  articles  sold,  and  of  im-  (N.  Y.),  878,  48  Am.  Dea  676  (beef); 

pliedly  warranting,  if  sold  with  the  Hart  v.  Wright,  17  Wend.  (N.  Y.)  267 

knowledge  that  they  are  to  be  used  (flour);  Wright  v.  Hart,  18  Wend.  449 

as  food,  that  they  are  fit  for  the  pur-  (flour);  Winsor  v.  Lombard,  18  Pick 

pose,  imposes  a  larger  liability  than  (Mass.)  57  (mackerel), 

should  be  placed  upon  one  who  may  i  Van  Bracklin  v.  Fonda,  12  JohnsL 

often  have  no  better  means  of  knowl-  (N.  Y.)  468,  7  Am.  Deo.  839;  Moses  v. 

edge  than  the  purchaser.*'  The  court  Mead,  1  Denio  (N.  Y.),  878,  48  Am. 

relied  upon    Howard    v.    Emerson,  Dea  676;  French  v.  Vining,  102  Mass. 

supra,   and  Bumby  v.    BoUett,  16  132,  8  Am.  R  440;  Divine  v.  McCor- 

Mees.  &  Wels.  644    Van  Bracklin  v.  mick,  50  Barb.  (N.  Y.)  116;  Burch  v. 

Fonda,  12  Johns.  (N.  Y.)  468,  7  Am.  Spencer,  15  Hun  (N.  Y.),  504;  Joplin 

Dea  839,  was  distinguished,  as  the  Water  Ca  v.  Bathe,  41  Ma  App.  2S5. 

seller  there  had  knowledge.   Hoover  'See  ante,  §  1840:  Copas  v.  Provision 

V.  Peters,  18  Mich.  51,  supra,  was  de-  Ca,  supra,  73  Mich.  541,  41  N.  W.  R 

nied,  and  French  v.  Vining,  102  Mas&  690. 

132,  8  Am.  R  440,  was  distinguished.  On  a  sale  by  sample  of  canned  lob* 

No  warranty  is  implied  when  the  ster,  there  is  an  implied  warranty 
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where  the  seller's  jadgment  is  relied  npon  to  determine  what 
the  goods  may  be,  a  warranty  that  they  will  be  fit  for  a  dis- 
closed parpose,  that  is,  for  food,  may  be  implied  as  in  other 
oases  falling  under  a  like  reason.^ 

§  1369,  No  Implied  warranty  of  purity  of  water  furnished 
by  water  company, —  On  the  other  hand,  it  has  been  held  by 
the  court  in  Wisconsin,  though  that  court  also  announced  doc- 
trines opposed  to  the  implied  warranty  in  the  case  of  food, 
that  there  is  no  implied  warranty  of  the  purity  of  water  sup- 
plied for  domestic  use  by  a  water  company.^  Said  the  court : 
'^  It  is  not  a  commodity  kept  for  sale  in  the  strict  sensa  of  the 
.term,  but  is  free  to  every  one,  in  nature's  reservoirs,  like  light 
and  air.  It  is  taken  directly  or  indirectly  from  a  common 
source  of  supply.  The  immediate  source,  as  in  this  case,  is 
usually  selected  in  advance  and  fixed  by  contract,  leaving  the 
mere  service  of  a  carrier  to  be  performed,  of  taking  the  water 
from  such  source  and  distributing  it  to  the  consumers.  To  say 
that  the  person  or  corporation  performing  that  service  shall  be 
burdened  with  an  implied  warranty  of  the  quality  of  the  thing 
carried  and  distributed  would  be  treating  the  transaction  as 
a  sale,  strictly  so  called,  and  then  applying  an  exception  to  the 
doctrine  of  caveat  emptor  not  supported  by  good  reason,  or  any 
authority  we  are  able  to  find,  or  any  to  which  our  attention 
has  been  called.  It  would  burden  such  public  service  in  a  way 
that  would  be  destructive  of  private  enterprise  in  that  line, 
and  render  public  enterprise  in  the  same  direction  so  attended 
with  dangers  as  to  discourage  a  service  that  has  become  a 
necessity  in  all  communities  of  any  considerable  size,  and  which 

that  it  18  merchantable  and  fit  for  was  an  implied  warranty  that  the 

food.    Leggett  v.  Toung  (1888^  29  rabbits  so  furnished  should  be  ^t  for 

New  Bruna  675.  food.  See  also  Fairbank  Canning  Ca 

1  See  ante,  §  1344;  Beer  ▼.  Walker,  t.  Metzger,  118  N.  T.  260,  23  N.  E.  R. 

46  L.  J.  a  P.  677,  where  there  was  a  372, 16  Am.  St  R.  758. 
contract  by  a  wholesale  provision       *  Green  v.  Ashland  Water  Ca  (1898)^ 

dealer  to  keep  a  local  dealer  in  an-  101  Wi&  258,  77  N.  W.  R.  722, 70  Am. 

other  town  supplied  by  rail  weekly  St  R.  Oil,  43  L.  R  A.  117. 
with  rabbita  It  was  held  that  there 
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promotes  to  a  high  degree  the  welfare  and  happiness  of  in- 
dividuals in  communities  great  or  small.  If  distributors  of 
water  under  public  franchises  be  held  strictly  accountable 
for  the  exercise  of  ordinary  care  not  to  place  before  their  cus- 
tomers an  unwholesome  article  under  circumstances  liable  to 
induce  persons,  in  the  exercise  of  ordinary  care,  to  use  it  for 
drinking  or  other  domestic  purposes  in  ignorance  of  the  dan- 
gers attending  the  use,  and  held  liable  for  deceit  in  such  trans- 
actions, and  the  law  be  firmly  administered  along  those  lines, 
the  safety  of  individuals^  as  affected  by  public  water  service, 
will  be  as  well  promoted  as  is  consistent  with  the  continuance 
of  such  service,  whether  performed  by  strictly  public  or  by 
^t^o^public  agencies." 

§  1360. .  There  may  undoubtedly,  however,  be  cases  in 

which  the  sale  of  water  for  drinking  and  similar  uses  would 

properly  be  put  upon  the  same  ground  as  the  sale  of  articles 

of  food  for  consumption  by  the  buyer  and  would  be  subject  to 

the  same  implied  warranty. 
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OF  PERFORMANCE  BY  THE  PURCHASER. 

§  186L  In  general 
1802L  How  subjects  olassifiecL 

§  1361.  In  general. — Having  now  considered  what  dnti^  in 
the  way  of  performance  the  contract  and  the  law  impose  upon 
the  seller,  it  next  becomes  material  to  determine  what  duties 
in  the  line  of  performance  are  imposed  upon  the  buyer.  Cer- 
tain of  these  will  be  found  to  be  mere  correlatives  of  the  duties 
imposed  upon  the  seller ;  others  will  be  new  and  original. 

§  1362.  How  classified. —  The  duties  of  the  buyer  are  chiefly 
two,  namely: 

1.  To  accept  the  goods;  and 

2.  To  pay  the  price. 

Each  of  these  will  be  made  the  subject  of  a  separate  chapter. 
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OF  ACCEPTANCE  BY  THE  BUYER 


§  1868L  In  general 
1S64  URThi^t  meant  by  aooeptanoa 
1865.  In  what  cases  requisite. 

1  Aeoeptanoe  in  Cobb  of  Preaent 

Sale. 

186d.  Aooeptance  here  oontempo- 
raneons  with  contract 

1907.  Beceipt  where  deiiTery  post- 
poned. 

1868.  Waiver  of  irregular  delivery. 

2l  Aceq>tance  in  Case  of  Escecutory 
ContraeL 

1869L  Necessity  and  nature  of  ao- 
oeptance here. 

1870^  187L  What  is  meant  by  ac- 
ceptance in  these  oases. 

18721  What  buyer  is  bound  to  ac- 
cept. 

1878.  When  and  where  buyer  is 
bound  to  accept 

1874  Waiver  of  irregular  delivery. 

137S,  1878.  Buyer's  right  of  inspec- 
tion before  acceptance. 

1877.  —  Time,  place  and  method 
of  test 

1878. Bight  to  use  or  consume 

goods  in  test 

1879L  Express  acceptanca 

1880,  1881.  Implied  acceptance — 
Retention  beyond  reason- 
able tima 


§  1882. Betentionbeyond  agreed 

tima 

1888,  1884  Acceptance  after 

test  agreed  upon  —  Failure 
to  give  notica 

1885,  1888. Waiver  of  the  no- 
tica 

1887.  Acts  of  ownership  indi- 
cating acceptanca 

188a  Effect  of  acceptanca 

1889L  As  waiver  of  tima 

1890.  As  waiver  of  quantity. 

1891. As  waiver  of  quality — 

1  Where  there  was  no 
warranty. 

189%  189a a  Where  there  was 

implied  warranty  or  con- 
dition. 

1894  1395.  a  Where  there  was 

an  express  warranty. 

1398.  Effect  of  acceptance  where 
contract  provides  that  it 
shall  be  conolusiva 

1897.  Effect  of  acceptance  when 
brought  about  by  fraud, 
mistake  or  promise  to  rem- 
edy. 

1898-1401.  Effect  of  acceptance  or 
rejection  in  part 

1403,  140a  Bejection  —  Method 
and  effect 


§  1863.  In  general, — The  first  dnty  imposed  upon  the  buyer 
of  goods,  when  the  seller  has  performed  or  is  ready  to  perform 
the  contract  on  his  part,  is  to  accept  the  goods  which  are  the 
subject-matter  of  the  contract. 
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§  1364.  What  is  meant  by  acceptance. —  The  idea  of  ac- 
ceptance is  one  involving  somewhat  complex  elements.  It  has 
both  a  mental  and  physical  aspect.  It  means  more  than  merely 
to  receive  the  goods,  for  the  latter  is  purely  a  physical  act. 
It  requires  also  the  element  of  mental  assent.  It  bears  the 
same  relation  to  receiving  the  goods  which  transferring  the 
title  to  them  bears  to  the  merely  physical  act  of  delivery.  It 
signifies  the  mental  and  physical  consent  and  assent  of  the 
buyer  to  the  transfer  of  title  and  delivery  of  possession  of  the 
goods  in  question  by  the  seller  to  the  buyer  in  pursuance  and 
performance  of  the  contract. 

§  1365.  In  what  cases  reqalslte. — Acceptance  is  an  inci- 
dent of  all  sales,  whether  present  or  executory;  but  the  time, 
method  and  circumstances  differ  in  the  two  cases,  and  suggest 
separate  consideration. 

1.  Acceptance  in  Case  of  Present  Sale. 

§  1366.  Acceptance  here  contemporaneous  with  the  con- 
tract.—  Acceptance  in  the  case  of  a  present  sale  of  specific  and 
ascertained  goods  is,  as  a  mental  act  aj;  least,  contemporaneous 
with  and  an  element  of  the  contract  of  sale  itself.  As  has  been 
already  seen,*  the  assent  of  the  parties  to  the  sale  of  specific 
goods  is,  as  between  themselves,  sufficient  to  transfer  the  title. 
By  assenting  to  the  sale,  therefore,  the  buyer  assents  to  accept 
and  does  accept  the  title  to  those  specific  goods,  and  the  sale 
is  consummated  at  once  on  both  sides.  Nothing  is  now  left 
but  the  physical  acts  of  delivery  and  receipt,  which  will  also 
be  practically  contemporaneous  with  the  sale,  unless,  for  some 
reason,  they  are  expressly  postponed.  If  so  postponed,  the 
duty  still  remains  upon  the  seller  to  deliver  and  upon  the  buyer 
to  receive  the  goods.  These  acts  are  substantially  the  precise 
equivalents  of  each  other,  and  the  consideration  in  an  earlier 
chapter*  of  the  seller's  duty  to  deliver  leaves  little  further  to 
be  said  regarding  the  buyer's  duty  to  receive. 

iSee  ante,  §  48a  ^Seeante^  g  1116  ef  «0gr. 
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§  1367.  Receipt  where  delivery  postponed. —  Where  deliv- 
ery of  specific  goods  is  postponed,  as  suggested  in  the  preced- 
ing section,  it  is  the  duty  of  the  buyer  to  receive  thera  at  the 
time  and  place  fixed  for  their  delivery.  What  this  time  and 
place  are  have  already  been  determined.^ 

Little  of  discretion  is  here  left  to  be  exercised  by  the  pur- 
chaser. The  goods  are  his,  and  he  should  receive  them  as 
agreed.  AJl  occasion  for  discretion  is  not,  however,  excluded. 
The  identity  of  the  goods  tendered  with  those  purchased  is 
open  for  examination,  and  the  buyer  is  clearly  under  no  obli- 
gation to  receive  any  others  than  those  so  agreed  upon.  The 
right  of  examination  and  reasonable  oppoi'tunity  to  make  it, 
when  necessary  to  determine  this  identity,  must  clearly  belong 
to  the  purchaser. 

The  condition  of  the.  goods  tendered  may  also  be  open  to  de- 
termination ;  for  the  buyer  is  not  bound  to  receive  the  goods 
unless  they  are  in  the  condition  which  the  contract  contem- 
plated; as  where  the  seller,  after  the  sale  and  before  delivery, 
is  to  do  something  with  or  to  them  before  they  are  to  be 
received. 

§  1368.  Waiver  of  irregular  delivery.—  Although  the  buyer 
is  thus  not  bound  to  receive  other  goods  than  those  purchased ; 
although  he  is  not  bound  to  receive  them  at  a  different  time 
or  place  than  that  agreed  upon ;  although  he  is  under  no  obli- 
gation to  accept  delivery  in  a  different  manner  or  condition 
than  that  specified,  he  may  waive  his  right  in  any  of  these 
cases  and  receive  the  goods  notwithstanding  the  irregularity. 
This  waiver  need  not  be  express;  it  may  be  implied  from  cir- 
cumstances, and  it  will  be  so  implied  whenever  the  conduct  of 
the  buyer  is  inconsistent  with  an  intention  to  reject  the  goods. 
The  most  common  form  of  waiver  is  that  of  retention  without 
objection,  and  the  rule  is  abundantly  settled  that  if,  without 
objecting  within  a  reasonable  time,  the  buyer  does  receive  and 
retain  the  goods,  he  will  be  deemed  to  have  waived  the  irregu- 
larities and  he  cannot  afterwards  reject  the  goods.* 

1  See  arUey  gg  11^  et  seq.,  1129  et  seq.       2  See  post,  g§  1380, 1381. 
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2.  Acceptance  in  Case  of  Executory  Contract 

§  1369.  Necessity  and  nature  of  acceptance  here. —  Ac- 

ceptance  in  the  case  of  executory  contracts  for  the  sale  of  un- 
ascertained goods  involves  an  element  of  great  importance,  no 
longer  open  in  the  case  of  the  present  sale  of  a  specific  chattel. 
At  the  time  of  making  the  executory  contract  no  title  to  any 
specific  chattel  passes  thereby,  for  the  reason  that  the  chattel 
has  not  yet  been  ascertained.  It  remains,  as  has  been  seen,  for 
the  seller,  on  his  part,  to  appropriate  a  chattel  to  the  contract, 
and  for  the  buyer  to  assent  to  that  appropriation.^  Resolved 
into  its  elements,  this  transaction  will  be  found  to  involve  four 
elements  of  importance:  appropriation  of  the  chattel  and  its 
delivery,  by  the  seller;  assent  to  that  appropriation  and  the  re- 
ceipt of  the  chattel,  by  the  purchaser.  Appropriation  and  do^ 
livery  by  the  seller  have  already  been  considered;'  assent  to 
the  appropriation  and  the  receipt  of  the  goods  by  the  buyer  re- 
main to  be  considered.  Taken  together  they  constitute  the 
duty  of  the  buyer. 

§  1370.  What  is  meant  by  acceptance  in  these  cases.— Per- 
formance by  the  buyer,  therefore,  in  its  fullest  form,  is  clearly 
in  these  cases  an  act  involving  two  distinct  elements  — mental 
assent  and  physical  reception.  Either  may  exist  without  the 
other.  The  buyer  may  assent  that  the  goods  selected  by  the 
seller  are  the  goods  to  which  the  contract  is  to  attach  —  which 
satisfy  the  contract  and  the  title  to  which  is  therefore  to  vest 
in  him  —  without  actually  receiving  them  into  his  possession. 
On  the  other  hand,  he  may  actually  receive  possession  of  cer- 
tain goods  without  assenting  that  they  are  the  ones  contem- 
plated by  the  contract.'    To  the  former  act  alone  the  term 

1  See  ante,  g  731  et  seq.  ing   to   them   by  merely  receiving 

2  See  ante,  %  1116  etseq.  them;  for  receipt  is  one  thing  and 
'Thus,  in  language  often  quoted    acceptance  another.  But  receipt  will 

with  approval,  Mr.  Benjamin  says  become  acceptance  if  the  right  of  re- 
(Sale,  6th  Am.  ed.,  §703):  ''When  jection  is  not  exercised  within  a  rea- 
goods  are  sent  to  a  buyer  in  perform-  sonable  time  (Bianchi  v.  Nash,  1  M. 
ance  of  the  vendor's  contract,  the  &  W.  545;  Beverley  v.  Lincoln  Gas 
buyer  is  not  precluded  from  object-    Co.,  6  A.  &  £L  829;  Couston  v.  Cfaap- 

1184 


€H.  VII.]  OP  AOOEPTANCB  BY  THE  BUYER.      [§§  1371,  1372. 

**  acceptance  "  is  properly  applied.  It  is  so  used  in  the  statute  of 
frauds,  where  the  buyer  is  required  to  receive  and  accept  the 
goods;  and  undoubtedly  in  the  strictest  sense  the  term  "accept- 
ance "  is  to  be  so  distinguished* 

§  1371.  As  matter  of  fact,  however,  the  term  is  used  with 
-at  least  three  different  significations.  First,  in  the  sense  above 
mentioned,  that  the  buyer  is  willing  to  and  does  take  the  title 
to  the  goods  proffered  as  being  the  ones  both  in  kind  and  qual- 
ity which  he  is  bound  to  accept  under  the  contract.  Sec- 
ondly, where  the  buyer  receives  the  goods  into  his  possession, 
and  then  so  deals  with  them  that  the  law  declares  that  he 
must  be  presumed  to  be  satisfied  with  them.  Thirdly,  where 
the  buyer  receives  the  goods  into  his  possession,  and  then  so 
deals  with  them  that  the  law  declares  that  he  has  accepted  the 
title  so  that  he  cannot  return  them,  but  that  he  has  not  so  com- 
pletely assented  to  them  as  to  preclude  him  from  asserting  that 
they  are  not  of  the  kind  or  the  quality  which  the  contract 
<5alled  for  and  recovering  damages  therefor. 

The  application  and  effect  of  these  various  forms  will  be  dealt 
with  in  the  succeeding  sections. 

• 

§1372.  What  bayer  is  boand  to  accept -^  Difference  in 
quality^  quantity  or  kind. —  It  has  been  seen  under  the  head 
of  Delivery  that  it  is  the  duty  of  the  seller  to  deliver  or  offer 
for  delivery  such  goods  only  as  the  contract  provided  for,  and 
the  buyer  is  under  no  obligation  to  accept  any  others.  K, 
therefore,  the  seller  tenders  goods  differing  in  quality,  quan- 
tity or  kind  from  those  which  the  contract  contemplated,  the 
buyer  is  under  no  obligation  to  accept  them.    This  subject  has 

man,  L.  R.  2  So.  App.  250);  or  if  any  opportunity  of  exercising  his  judg- 
act  be  done  by  the  buyer  which  he  ment  with  respect  to  the  articles 
would  hare  no  right  to, do  unless  he  sent.  The  acceptance  must  be  some- 
were  owner  of  the  goods."  thing  more  than  a  mere  receipt;  it 
So  in  Schloss  ▼.  Feltus,  96  Mich,  means  some  act  done  after  the  vendee 
<619, 55  N;W.  B.  1010,  it  is  said:  "For  has  exercised  or  had  the  means  of 
the  purpose  of  an  acceptance  of  exercising  his  right  of  rejection.*' 
^;oods,  the  vendee  must  have  had  an 
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been  so  fully  considered  in  the  chapter  on  Delivery  ^  that  it  is 
unnecessary  to  repeat  it  here. 

§  1373.  When  and  where  bayer  is  bonnd  to  accept. —  The 

question  of  the  time  and  place  of  acceptance  corresponds  with 
the  question  of  the  time  and  place  of  delivery — the  buyer  being 
bound  to  accept  at  the  time  and  place  at  which  the  seller  is 
bound  to  deliver.  But  this  subject,  like  those  mentioned  in  the 
preceding  section,  has  been  so  fully  treated  in  the  chapter  on 
Delivery*  that  further  consideration  here  is  not  necessary. 

§  1374.  Waiver  of  Irregalar  delivery. —  Notwithstanding 
the  right  of  the  buyer  to  insist  upon  performance  by  the  seller 
according  to  the  contract,  he  may  waive  his  right  either  ex- 
pressly or  impliedly,  by  accepting  something  different.  Much 
of  the  succeeding  sections  will  be  devoted  to  this  question  of 
waiver  by  acceptance ;  but  it  may  be  said,  in  general  terms, 
that  the  buyer  may  waive  the  provisions  of  the  contract  as  to 
quality,  kind  or  quantity;  he  may  accept  and  become  bound 
to  pay  for  goods  he  never  ordered;'  he  may  accept  more  or 
less  than  the  stipulated  quantity;*  he  may  accept  goods  of  a 

1  See  ante,  §  1154  et  seq.   The  buyer  ^  gee  ante,  §§  1124, 1129  et  8eq.  .See 

is,  of  course,  not  bound  to  accept  also  post,  §  1383  et  seq. 

something  different  from  wliat  he  or-  ^  Liability  for  goods  not  ordered 

dered)   O'Donohue   v.   Leggett,  134  imposed  by  receivmg  and  retaining 

N.  Y.  40,  81  N.  E.  R  209;  Diversy  v.  them  without  objection  within  a  rea- 

KeUogg»  44  lU.  114,  92  Am.  Dec.  154^  sonabie  time.    Hobbs  v.  Massasoit 

and  cases  cited  ante,  §  1154  et  seq..  Whip  Co.  (1893),  158  Mas&  194,  83  N. 

above  referred  to);  but  the  buyer  can-  ^  R  495;  Indiana  Mfg.  Ca  v.  Hayes 

not  reject  the  goods  simply  because  (1893),  155  Pa.  St  100,  20  Atl.  R.  0; 

they  are  not  packed  as  usual  where  Thompson  v.  Douglass  (1891),  35  W. 

the  manner  of  packing  is  inimate-  Va.  337, 13  S.  K  R.  1015;  Harworth 

rial    Forke  v.  Arms  Ca.  —  Tex.  — ,  v.  Truby  (1890),  138  Pa.  St  222, 20  AtL 

19  &  W.  R  550.  R  942. 

Where  -an  article  delivered  does  *  Excess  in  quantity  waived  by  ac- 

not   correspond  to   the  description  ceptance.     Ante,  §  1159.     But  see 

under  which  it  was  sold,  the  vendee  Bedell  v.  Kowalsky  (1893),  99  CaL  236, 

is  not  bound  to  accept,  and  may  re-  33  Pac  R  904. 

cover  whatever  of  the  purchase  price  Deficiency  in  quantity  waived  by 

he  has  paid.  Meader  v.  Cornell  (1896),  acceptance.    u4.n^e,  §  1161;  William- 

58  N.  J.  L.  375,  83  AtL  R  960.  ette  Steam  Mills  Ca  v.  Union  Lum- 
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diflferent  kind  than  those  agreed  upon;^  he  may  accept  at  a 
time  or  a  place  other  than  that  specified ;  *  and  he  may  signify 
this  acceptance  not  only  expressly  but  impliedly,  and  his  im- 
plied acceptance  may  be  found  to  have  been  given  where,  with- 
out dissent  within  a  reasonable  time,  he  receives  and  retains 
goods  delivered  not  in  conformity  to  the  contract,*  or  where 
he  subsequently  deals  with  them  as  owner.* 

ber  Ca  (1892),  94  CaL  156,  29  Pac.  R.  them  put  into  the  river  and  rafted. 

77^  Evidence  tended  strongly  to  show 

1  See  post,  §  1390  et  seq,  that  the  seller  was  insolvent.    Held, 

*  Delivery  at  different  time  than  that  acceptance  by  the  buyer  after 

that  specified  may  be  waived  by  ac-  the  time  fixed  for  delivery  was  not, 

ceptance.  Anief%116ti  Lee  v.  Bangs,  alone,  a  waiver  of  damages  for  the 

43  Minn.  23,  44  N.  W.  R  671;  Reid  v.  delay. 

Field,  83  Va.  26,  1  S.  R  R.  395;  Min-  In  Graves  v,  Morse  (1895),  45  NeU 

neapolis  Threshing  Ca  v.  Hutchins  604,  63  N.  W.  R  841,  a  merchant  or- 

(1896),  65  Minn.  89,  67  N.  W.  R  807;  dered  rubber  goods,  which  were  not 

Jeffrey  Mfg.  Ca  v.  Central  Coal  Ca  shipped  within  a  reasonable  time, 

(1899,  a  a  D.  Ky.),  93  Fed.  R  408.  and  on  going  from  home  he  told  his 

In  De  La  Vergne,  eta  Ca  v.  New  clerk  not  to  accept  them.  The  clerk 
Orleans,  eta  R  Ca  (1899),  51  La.  received  them  and  paid  the  freight. 
Ann.  1733,  26  S.  R  455,  the  defend-  Whether  the  goods  were  accepted, 
ant  contracted  with  the  plaintiff  to  held  to  be  a  question  for  the  jury, 
supply  it  with  a  large  cotton  press,  Delivery  at  different  place  than 
to  be  completed  by  a  certain  data  that  specified  may  be  waived  by  ac* 
It  was  not  completed  on  time,  but  ceptanca  Ante,  §  1128;  Willard  v. 
the  defendant  did  not  put  the  plaint-  Tatum,  97  Cal.  xviii,  81  Paa  R  912; 
iff  in  formal  default  and  allowed  it  Duplanty  v.  Stokes  (1895),  103  Mich, 
to  go  ahead  with  the  work  under  the  680,  61  N.  W.  R  1015. 
impression  that  the  press  would  be  In  Van  Yalkenburgh  v.  Gregg 
accepted  and  damages  demanded  for  (1895),  45  Neb.  654,  63  N.  W.  R  949,  a 
delay.  Finally,  when  the  materials  purchaser  ordered  five  cars  of  corn 
for  setting  up  the  press  were  mostly  to  be  shipped  from  either  of  two 
on  the  ground,  the  defendant  re-  towns  to  a  point  designated  by  him. 
fused  to  accept  the  press  at  all,  and  Held,  that  receipt  of  a  portion  of  the 
ordered  plaintiff  to  remove  its  prop-  goods  by  the  vendee  at  the  point  des- 
erty.  Held,  that  the  defendant,  by  ignated  by  him,  the  goods  being  con- 
its  conduct,  had  put  itself  under  signed  to  the  vendor,  was  a  waiver 
obligation  to  accept  the  press,  and  of  the  terms  of  delivery  only  as  to 
could  only  assert  its  claim  for  dam-  the  portion  so  received,  and  did  not 
ages.  waive   delivery  of   the    remaining 

In  Belcher  v.  Sellards  (Ky.,  1897),  goods  according  to  the  contract 

43  a  W.  R  676,  a  buyer  of  logs  was  '  See  post,  §  1380. 

compelled  to  advance  money  to  have  ^  See  post,  §  1387. 
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§  1375.  Bayer's  right  of  inspection  before  acceptance. — 

The  contract  in  these  cases  being  executory,  and  the  buyer  not 
having  had  at  the  time  of  the  contract  an  opportunity  to  in- 
spect and  agree  upon  the  goods  to  which  the  contract  is  to 
apply,  it  is  clear  that  he  cannot  be  compelled  to  accept  goods 
which  the  seller  alone  has  selected  and  tenders  until  he  has 
had  a  reasonable  opportunity  to  inspect  them  in  order  to  as- 
certain whether  they  are  such  as  under  the  contract  he  is 
bound  to  accept, —  whether,  for  example,  they  are  of  the  kind, 
quality,  condition  or  amount  agreed  upon, —  whether  they  con- 
form to  the  order  or  the  sample,  or  the  description  or  the  war- 
ranty given} 

§  1376. .  Although,  as  has  been  seen  in  earlier  sections,* 

the  seller  may  be  left  to  make  appropriation  of  goods  to  the 
executory  contract;  and  although  the  buyer  may  consent  in 
advance  that  he  will  accept  the  goods  so  appropriated  in  ac- 
cordance with  the  contract;'  and  although  such  an  appropria- 
tion in  pursuance  of  the  contract  will  operate  to  pass  the  title,* — 
these  rules  are  all  subject  to  the  important  proviso,  that  the 

1  Knoblauch  v.Kronsohnabel  (1872),  tain  municipal  bonds  at  certain 
18  Minn.  800;  Pierson  v.  Crooks  terms,  sub ject  to  the  approval  of  the 
(1889),  115  N.  Y.  539,  22  N.  K  R  349,  plaintiffs'  legal  counsel  as  to  their 
12  Am.  St  R.  831 ;  Demens  ▼.  Le  validity,  upon  evidence  furnished  by 
Moyne  (1890),  26  Fla.  328,  8  a  R.  442;  the  defendants.  The  latter  tendered 
Hudson  ▼.  Gtermaine  Fruit  Ca  (1892),  the  bonds  before  it  obtained  all  the 
95  Ala.  621, 10  Sw  R  920;  Sun  Pub.  Ca  necessary  data  bearing  on  their  va- 
V.  Minnesota  Type  F.  Ca  (1893),  22  lidity,  and  the  plaintiffs  called  for 
Oreg.  49,  29  Pac.  R  6;  Holmes  v.  the  missing  data  before  accepting 
Gregg  (1890),  66  N.  EL  621,  28  AtL  R  the  bonda  Thereupon  defendants 
17;  Holt  V.  Pie  (1888),  120  Pa.  St  425,  sold  to  other  parties.  Held,  that  the 
14  AtL  R  389;  Doane  ▼.  Dunham  defendants  were  not  justified  in 
(1875),  79  IlL  131 ;  Schloss  v.  Feltus  tendering  the  bonds  before  f umish- 
(1893),  96  Mich.  619,  55  N.  W.  R  1010;  ing  the  required  data,  and  then  de- 
Charles  v.  Carter  (1896),  96  Tenn.  607,  daring  the  sale  off  because  they 
86  &  W.  R  396.  were  not  accepted. 

In  Michigan  Stone  Ca  v.  Harris  ^  See  ante,  §  721  et  seq, 

(1897X  54  U.  a  App.  137,  27  C.  C.  A.  'See  ante,  §§  730-73a 

6,  81  Fed.  R  928,  the  defendants  con-  «  See  ante,  g§  728,  74& 
tracted  to  sell  to  the  plaintiffs  cer- 
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goods  SO  appropriated  shall  be  such  as  the  buyer  is  bound  to 
accept,  aud  if  they  are  not  he  need  not  accept  them.  As  has 
been  already  seen  in  various  places,'  this  correspondence  of  the 
goods  to  the  kind,  description,  amount,  etc.,  agreed  upon  is  a 
condition  precedent  to  the  buyer's  liability. 

§  1377.  Tinie^  place  and  method  of  test. —  The  buyer's 

right  of  inspection  includes  a  reasonable  time  within  which  to 
make  it,  and  imposes  on  him  the  duty  to  make  it  within  that 
time  after  the  goods  have  been  received  or  tendered  for  ac- 
ceptance;' what  is  reasonable  being  here,  as  in  other  cases,  a 
question  of  fact  dependent  upon  the  circumstances  of  each 
case,  the  situation  of  the  goods,  the  nature  of  the  business  and 
the  customs  of  the  trade.'  The  place  of  inspection,  in  the  ab- 
sence of  a  contrary  intention,  must  ordinarily  be  the  place  at 
which  acceptance  is  due  —  as  distinguished  from  the  place  of 

1  See  ante,  §  1209  et  acq.  So  a  custom  of  the  Liverpool  corn- 

'  Hudson  ▼.  Gemiaine  Fruit  Ca  market  that  a  buyer  should  object 

(1893]^  95  Ala.  621, 10  a  R  920;  Black  within  one  day  if  corn  delivered  was 

V.  Delbridge,  eta  Ckx  (1892),  90  Mich,  not  equal  to  sample,  after  which  the 

56,  51  N.  W.  R.  269.    In  Gray  ▼.  Con-  right  of  rejection  was  lost,  was  en- 

solidated  Ice  Machine  Ckx  (1897),  103  forced  in  Sanders  v.  Jameson,  2  C.  & 

Qa.  115,  29  S.  K  R.  604,  it  was  held  K.  557. 

that  where  a  machine  is  sold  with  a  Where  goods  ordered  did  not  ar- 

warranty  that  it  will  conform  to  a  rive  at  time  agreed  upon  and  buyer 

certain  test,  and  the  test  is  so  long  therefore  bought  others,  so  that  when 

delayed  that  the  efficiency  of  the-  goods  first  ordered  did  arrive  he  had 

machine  is  impaired,  the  purchaser  no  immediate  use  for  them  or  occa- 

forfeits  his  right  to  sue  for  breach  of  sion  to  open  packages,  it  was  held 

warranty.  In  Smith  v.  Barber  (1899),  that  delay  in  examining  during  the 

153  Ind.  822,  58  N.  K  R.  1014,  it  was  period  was  excused.    Gordon  v.  Wa- 

held  that  where  a  contract  of  sale  of  terous  (1875),  86  Up.  Can.  Q.  B.  321. 

machinery  provided  for  a  test,  by  In  Tasker  v.  Crane  Ca  (1898),  (C.  C. 

preventing    the    test    the    vendee  N.  D.  IlL)  55  Fed.  R.  449,  there  was  a 

waived  performance  in  that  respect,  contract  for  the  manufacture  and 

*  See  post,  g  1881.    Where  it  is  the  sale  of  gas  pipes,  to  be  tested  when 

custom    of    merchants    who   have  laid,  with  reasonable  promptness,  no 

bought  goods  in  the  original  packages  mode  of  testing  being  given.    Held, 

not  to  open  them  until  a  sale  to  cus-  that  the  customary  mode  was  proper, 

tomers,  an  examination  then  will  be  and  that  a  delay  of  several  months 

in  time  if  such  sale  is  made  in  the  was  not  reasonable  promptness, 
due  course  of  trada    Doane  v.  Dun- 
ham (1875),  79  IlL  181. 
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receipt  where  they  are  separate  —  the  place  at  which  the  buyer 
is  finally  bound  to  accept  or  reject  the  goods.^ 

§  1378. Bight  to  use  or  consume  goods  in  making 

test.— The  right  of  inspection  necessarily  involves  the  right 
to  do  those  things  without  which  it  cannot  reasonably  and 

1  Pierson  v.  Crook8{1889),  115  N.  Y.  cifio  provision  in  the  contract,  con- 

689,  32  N.  K  R.  849, 12  Am.  St  R.  881,  tinues  until  the  goods  are  reoeived 

is  an  excellent  illustration  of  the  rule,  and  accepted  at  their  ultimate  des- 

There  buyers  in  New  York  ordered  tination,  and  that  the  carrier  is  not 

of  sellers  in  England  a  quantity  of  the  agent  of  the  vendee  to  accept  the 

iron  to  be  delivered  by  the  latter  goods  as  corresponding  with  the  con- 

^  free  on  board  "  at  Liverpool  for  ship-  t^t,  although  he  may  be  his  agent 

ment  to  New  York.    The  buyers  had  to  receive  and  transport  them."  Holt 

no  agent  at  Liverpool  and  made  no  v.  Pie  (1888),  120  Pa.  St  425, 14  AtL  It 

examination  there;    but  when  the  889,  is  to  the  same  effect 

goods  reached  New  York  the  buyers  The  important  case  of  Heilbutt  v. 

examined  them  and  rejected  part  as  Hickson,  L.  R.  7  G.  P.  488,  stated  ante, 

not  according  to  the  order.  The  sell-  §  1829,  note,  is  also  instructive  in  this 

ers  contended  that  the  buyers  should  connection.    Brett,  J.,  said  **  that  if 

have  made  examination  at  Liverpool,  the  time  of  inspection,  as  agreed  on, 

and,  not  having  done  so,  could  not  be  subsequent  to  the  time  agreed  for 

reject  the  goods  at  New  York.    Said  the  delivery  of  the  goods,  or  if  the 

the  court:  **  When  and  at  what  place  place  of  inspection,  as  agreed  upon, 

the  right  of  inspection  was  to  be  ex-  be  different  from  the  place  of  de- 

ercised  was  not  definitely  fixed  by  the  livery,  the  purchaser  may,  upon  in- 

contract    The  intention  of  the  par-  spection  at  such  time  and  place,  if 

ties,  when  ascertained,  is  to  govern,  the  goods  be  not  equal  to  the  sample^ 

They  might  have  provided  that  the  return  them  then  and  there  on  the 

inspection  should  be  made  either  at  hands  of  the  seller.'*    Affirmed  and 

Liverpool  or  at  New  York.    The  con-  restated  by  Brett.  J.,  in  Grimoldby  v. 

tract  is  silent  on  this  point,  and  the  Wells,  L.  R  IOC.  P.  891, 89e.    See  also 

defendants  insist  that,  in  the  absence  Couston  v.  Chapman,  L^  R.  2  Sc  App. 

of  express  words,  the  law  ascertains  250;  Mody  v.  Gregson,  L.  R  4  Ex.  49; 

and  fixes  the  intention  that  examina-  Drummond  v.  Van  Ingen,  12  App. 

tion  should  be  made  at  the  place  Cas.  284 

where  the  defendants  were  to  deliver  In  Cefalu  v.  Fitzsimmons-Derrig 
the  iron,  to  wit,  at  Liverpool  We  Ca  (1896),  65  Minn.  480,  67  N.  W.  R 
are,  however,  of  opinion  that  where  1018,  defendant  ordered  a  car  of  ba- 
goods  are  ordered  of  a  specific  qual-  nanas  from  plaintiffs,  who  were  mer- 
ity,  which  the  vendor  undertakes  to  chants  in  New  Orleans.  They  were 
deliver  to  a  carrier  to  be  forwarded  shipped  to  defendant  in  Duluth  and 
to  the  vendee  at  a  distant  place,  to  upon  inspection  found  not  to  be  as 
be  paid  for  on  arrival,  the  right  of  ordered,  which  fact  was  com  muni- 
inspection,  in  the  absence  of  any  spe-  cated  to  plaintifls  by  wire.    Plaint- 
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OH.  Vn.]         OF  ACCEPTANCE  BY  THE  BUYER.         [§  1378. 

• 

efficiently  be  accomplished;  for  example,  to  unpack  or  open 
the  goods,  to  weigh,  measure,  compare  or  test  them.^  Where 
otherwise  their  character,  quality,  fitness  or  condition  cannot 
reasonably  be  determined  —  as  where  mere  inspection  will  not 
avail, —  he  has  the  right  to  use  or  consume  such  amount  or 
quantity  as  is  reasonably  necessary  to  accomplish  that  purpose ; 
taking  care,  however,  not  to  make  a  test  .where  none  is  neces- 
sary, and  not  in  any  event  to  use  an  unreasonable  quantity  for 
the  purpose.* 

iflfs  wired  back:  "Take  fruit    Will  inferior  quality  in  the  interior  of 

write."   The  defendant  took  and  dis-  each  bale.    Held,  no  defense,  as  it 

posed  of  the  fruit  Held,  that  plaint-  was  his  duty  to  reject  the  shipment 

iffs  waived  an  aoceptance  or  rejeo-  after  examining  enough  bales  to  dis- 

tion  of  the  fruit  at  St  Paul,  whioh  cover  the  fraud, 

they  olaimed  was  the  place  where  it  Cream  City  Glass  Ca  v.  Friedlan- 

was  to  be  inspected  der  (1893),  84  Wis.  58,  64  N.  W.  R  28, 

1  Thus  in  Holmes  v.  Gregg  (1890),  66  86  Am.  St  R.  895,  21  L.  R.  A.  135,  is 

N.  H.  621,  28  Atl  R.  17,  it  was  held  an  important  case  upon  the  question, 

that  where  lumber  ordered  was  sent  There  a  large  quantity  (sixty-three 

in  box  cars,  in  which  the  buyer  could  tierces,  or  one  hundred  and  thirteen 

not  examine  it,  he  had  the  right  to  thousand  three  hundred  and  ninety 

unload  it  for  that  purpose.  pounds)  of  soda  ash  had  been  shipped 

''  This   question  was   involved  in  from  Liverpool,  England,  to  Milwau- 

Philadelphia  Whiting  Ca  v.  Detroit  kee,  Wisconsin.    On  its  arrival  in 

White  Lead  Works  (1885),  58  Mich.  December  the  buyers  opened  it  and 

29,  24  N.  W.  R  881,  where  the  buyer  immediately  gave  notice  that  "on 

• 

had  used  f orty-two  but  of  three  hun-  opening  it,  we  find  it  absolutely  unfit 
dred  barrels  of  whiting  in  testing  it  for  use."  and  that  it  was  therefore 
The  court  below  left  it  to  the  jury  to  rejected.  The  seller  refused  to  take 
determine  whether  it  could  be  etil-  it  back,  and  in  January  or  February 
clently  tested  in  any  other  way,  and,  following  the  buyers  used  about  six 
if  not  whether  the  amount  used  was  tierces,  containing  one  thousand  five 
reasonable.  The  jury  found  both  of  hundred  to  one  thousand  six  hun- 
these  points  in  the  buyer*s  favor,  and  dred  pounds,  in  a  test  of  it  for  glass- 
the  supreme  court  held  the  action  of  making  purposes,  for  which  it  had 
the  trial  court  to  be  correct  and  af-  been  purchased.  They  then  claimed 
firmed  the  judgment  that  this  test  showed  it  to  be  unfit 
In  Nelson  v.  Overman  (1897),  19  for  their  purposes,  and  persisted  in 
Ky.  L.  161,  88  &  W.  R.  882,  the  de-  rejecting  it  In  an  action  by  the 
fendant  purchased  several  tons  of  buyer  to  recover  back  the  price  paid, 
baled  hemp  from  the  plaintiff,  and  with  freight  the  trial  court  in- 
opened  each  bale  and  used  a  portion,  structed  the  jury  that  if  the  test  was 
Upon  action  being  brought  for  the  unnecessary,  or  if  the  buyers  used 
price  he  defended  on  the  ground  of  more  of  the  goods  than  was  reason- 
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§  1379.]  LAW   OF  SiXB.  [book  IV. 

§  1379.  Express  acceptance. —  The  acceptance  by  the  pur- 
chaser may  be  either  express  or  implied.  The  former  case  may 
be  dismissed  with  brief  mention,  for,  if  the  buyer  has  expressly 
manifested  or  declared  his  acceptance  of  the  goods,  there  can, 
in  the  absence  of  fraud,  be  ordinarily  no  further  act  or  evi- 
dence of  his  approval  required.^ 

ably  necessary'  for  the  purpose,  or  if,  sary,  and  the  use  of  the  material, 
having  once  elected  to  reject  the  therefore,  clearly  unjustifiable.  Now, 
goods,  they  had  since  done  anything  in  this  case  the  plaintiflTs  officers  de- 
[this  use]  inconsistent  with  owner-  termined  at  once,  and  upon  inspec- 
ship  in  the  seller,  the  seller  should  tion  alone,  that  the  mat-erial  was 
recover.  The  jury  found  for  the  unfit  for  their  purposes,  and  so  noti- 
buyer,  but  this  judgment  was  re-  fied  the  defendant,  and  rejected  the 
versed  by  the  supreme  court.  Said  entire  lot.  They  did  not  claim  to 
the  court:  *' Could  the  plaintiff,  after  need  any  test  They  took  their  po- 
having  decided  that  the  material  si  tion  definitely.  After  that  act 
was  wholly  unfit,  and  notified  the  they  could  not  deal  with  the  prop- 
defendant  of  its  decision  and  its  re-  erty  in  any  way  inconsistent  with 
jection  of  the  material,  proceed  to  the  rejection,  if  they  proposed  to 
use  three-quarters  of  a  ton  of  the  insist  upon  their  right  to  reject, 
material  in  making  a  practical  test,  Churchill  v.  Price,  44  Wi&  540.  They 
and  still  insist  on  its  right  of  rejec-  must  do  no  act  which  they  would 
tion?  It  seems  clear  that  the  plaint-  have  no  right  to  do  unless  they  were 
iff  was  entitled  to  a  reasonable  time  owners  of  the  gooda  Benjamin, 
after  actual  receipt  of  the  material  Sales  (6th  ed.),  §  703.  Under  these 
to  exercise  the  right  of  rejection  in  rules  it  is  evident  the  plaintiff  had 
case  the  goods  did  not  conform  to  no  right  to  use  up  a  quantity  of  the 
the  contract  Benjamin,  Sales  (6th  material  several  weeks  after  the  re- 
ed.), §  70a  If  this  fact  could  only  be  jection.  By  the  rejection  it  became 
ascertamed  by  a  practical  test  the  defendant's  property,  if  such  rejeo- 
plaintiff  also  had  the  right,  within  tion  was  rightful  Plaintiff  had  no 
such  reasonable  time»  to  make  such  right  to  use  any  part  of  it  It  is 
practical  test,  using  only  so  much  claimed  that  the  use  was  simply  for 
of  the  material  as  was  reasonably  the  purpose  of  providing  evidence  of 
necessary  for  the  purpose,  without  unfitness,  for  the  purposes  of  the 
thereby  losing  the  right  of  rejec-  trial  of  this  case;  but  one  has  no 
tion.  Benjamin,  Sales  (6th  ed.),  §896;  right  to  use  his  opponent's  property 
Philadelphia  Whiting  Ca  v.  Detroit  for  the  purpose  of  making  evidence. 
White  Lead  Works,  58  Mich.  39,  24  The  act  was  an  unmistakable  act  of 
N.  W.  R.  881.  But  this  test  is  plainly  ownership,  and  entirely  inconsistent 
for  the  purpose  only  of  enabling  the  with  the  claim  that  the  material  had 
purchaser  to  decide  whether  the  ma-  been  rejected  and  was  owned  by  de- 
terial  conforms  to  the  contract  If  fendant  It  follows  that  the  judg* 
the  fact  can  be  determined  by  in-  ment  must  be  reversed." 
spection  alone,  the  test  is  not  neces-       ^  As  in  Saunders  v.  Topp  (1849),  4 
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CH.  VII.]         OF  ACOBPTANCB  BY  THE  BUYER.       .  [§  1380. 

The  cases  giving  difSculty,  and  requiring  more  particular  in- 
vestigation, are  those  of  implied  acceptance. 

§  1380.  Implied  acceptance  —  Retention  of  goods  without 
objection  beyond  a  reasonable  time. —  The  acceptance  need 
not  be  express.  It  may  be,  and,  in  the  cases  coming  before 
the  courts,  ordinarily  is,  implied  or  denied  in  reliance  upon 
the  circumstances  of  the  case. 

The  fact  most  frequently  relied  upon  as  the  ground  of  an 
implied  acceptance  is  that  the  buyer,  after  receiving  the  goods, 
has  retained  them  without  objection  for  an  unreasonable  pe- 
riod. As  has  been  seen,  the  buyer  has  the  right  to  inspect  the 
goods,  and  is  then  bound  to  accept  them  if  they  conform  to 
the  contract,  or  to  reject  them  if  they  do  not.  He  is  bound, 
however,  to  do  one  thing  or  the  other,  and  that  within  a  rea- 
sonable time;  and  if  he  simply  remains  inactive,  neither  ac- 
cepting nor  rejecting  within  a  reasonable  period,  the  law  will 
deem  his  inaction  to  be  acquiescence,  and  he  will  not  after- 
wards be  permitted  to  reject.* 

Exch.  890,  where  the  buyer,  after  ex-  v.  Randall,  29  N.  Y.  858,  86  Am.  Dea 
amining  and  counting  the  articles,  805;  G^ylord  Mfg.  Ca  ▼.  Allen,  63 
said,  "It  is  aU  right"  N.  Y.  515;  Mason  v.  Smith,  180  N.  Y. 
1  Berthold  v.  Seevers  Mfg.  Ca  (1898),  474, 29  N.  K  R  749 ;  Pierson  v.  Crooks, 
89  Iowa,  506, 56  N.  W.  R  669  (lumber  115  N.  Y.  539.  22  N.  R  R  849, 12  Am. 
not  of  the  dimensions  agreed  upon);  St  R  831;  Boyington  v.  Sweeney,  77 
Mackey  v.  Swartz  (1888),  60  Iowa,  710,  Wia  55,  45  N.  W.  R.  938;  McChire  v. 
15  N.  W.  R  576  (safe  not  painted  as  Jefferson,  85  Wia  208.  54  N.  W.  R. 
agreed);  K  A.  Moore  Furniture  Ca  v.  777;  Locke  v.  Williamson,  40  Wia 
Sloane  (1897),  166  lU.  457,  46  N.  R  R  877;  Morehouse  v.  Comstock,  42  Wia 
1128  (carpets);  Pennell  v.  McAfferty  625;  Olson  v.  Mayer,  56  Wia  551,  14 
(1877),  84  HI  864  (furnace  and  venti-  N.  W.  R  640;  Gill  ▼.  Benjamin,  64 
lator);  Carondelet  Iron  Works  v.  Wia  862,  26  N.  W.  R.  445;  Pratt  v. 
Moore  (1875),  78  III  65  (iron  to  be  Peck,  70  Wia  620,  86  N.  W.  R  410; 
manufactured);  Hobbs  ▼.  Massasoit  Wood  Mach.  Ckx  v.  Calvert  (1895),  89 
Whip  Ca  (1898),  158  Masa  194,  83  N.  Wia  640,  62  N.  W.  R  632;  Foss- 
R  R.  495  (eelskins);  Chase  Elevator  Schneider  Brew.  Ca  v.  Bullock,  16 
Ca  ▼.  Boston  Tow  R  Ca  (1892),  155  U.  a  App.  311.  8  a  Q  A.  14,  59  Fed. 
Masa  211,  29  N.  R  R  470  (an  eleva-  R.  83;  McCormick  Harv.  Ca  v.  Mar- 
tor).  Especially  where  he  exercises  tin,  32  Neb.  723,  49  N.  W.  R  700; 
acts  of  dominion  over  the  goods,  as,  Minnesota  Thresher  Ca  v.  Hanson, 
for  example,  sells  theuL  Watkins  v.  8  N.  Dak.  81,  54  N.  W.  R  811;  Small 
Paine  (1876),  57  Ga.  5a    See  also  Reed  v.  Stevens  (1889),  65  N.  H.  209, 18  Atl. 
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§§  1381,  1382.]  LAW   OF  BALE.  [bOOK   IT 

§  13S1. What  time  can  be  deemed  a  reasonable  one  is 

a  questioa  of  fact  to  be  determined  by  the  jury  in  view  of  all 
the  circumstances  of  the  case.^ 

§  1382. Retention  of  goods  without  objection  beyond 

agreed  time. —  Instead  of  leaving  the  question  of  time  to  be 
determined  subsequently  in  view  of  the  circumstances  of  the 
case,  the  parties  may  expressly  agree,  when  making  the  con- 
tract, upon  the  period  within  which  the  buyer's  right  of  rejec- 
tion shall  be  exercised  or  be  deemed  to  be  foreclosed ;  and  such 
an  agreement  will  be  conclusive  upon  the  buyer*  unless  its  pro- 
visions are  waived  or.  extended  by  the  seller. 

R.  196;  Farrington  v.  Smith,  77  Mich.  i  In  South  Bend  Pulley  Ca  t.  Cald- 

650,  48  N.  W.  R.  927;  Childs  ▼.  O'Don-  weU  &  Ca  (Ky.,  1899),  54  S.  W.  R 12,  a 

nell,  84  Mich.  538,  47  N.  W.  R.  1108;  lot  of  pulleys  were  sold  with  a  war- 

Forsaith  Machine  Ca  v.  Mengel,  99  ranty.    They  were  wrapped  in  paper, 

Mich.  280,  58  N.  W.  R.  805.  and  the  covering  of  many  of  them 

Where  the  buyer  delays  for  an  un-  was  not  removed  until  just  before 

reasonable  time,  and  in  the  interval  suit  was  brought,  when  it  was  seen 

the  goods  are  destroyed  by  fire,  the  that  the  wooden  blocks  had  shrunk, 

seller  may  recover  their  value  of  the  Held,  that  the  court  properly  refused 

buyer.     Boyington  v.  Sweeney,  77  to  instruct  the  jury  that  there  could 

Wia  55,  45  N.  W.  R  988.  be  no  recovery  on  the  counter-claim 

In  Auerbach  v.  Wunderlich  (1899),  unless  there  was  an  offer  to  return 

76  Minn.  42,  78  N.  W.  R  871,  defend-  the  goods  within  a  reasonable  time, 

ants  sent  a  telegraphic  order toplaint-  the  defects  being  such  that  they  did 

iffs  for  one  hundred  boxes.  The  mes-  not  develop  for  some  time:  and  what 

sage,  as  delivered,  read  one  thousand  was  a  reasonable  time  under  the  cir- 

boxes,  which  were  sent   Defendants  cumstances  was  held  to  be  for  the 

declined  to  take  them,  and  at  last  jury  to  say. 

plaintiffs  agreed  to  take  back  the  ^As  in  Potter   v.  Lee  (1892).  94 

nine  hundred  and  asked  that  they  be  Mich.  140,  58  N.  W.  R  1047,  where 

returned  within  two  weeka    No  re-  the  parties  had  agreed  that  the  buyer 

sponse,  and  plaintiffs  wrote  again  at  should  have  ten  days  in  whioh  to  de- 

the  end  of  the  two  weeks,  asking  that  termine  whether  the  goods  were  ao- 

defendants  give  the  matter  their  im-  ceptable  or  not;  but  he  did  nothing 

mediate  attention.  Two  weeks  later  in   that  time,    and   was   therefore 

the  defendants  replied,  and  offered  held  to  have  accepted  (Farrington  v. 

to  return  the  boxes  in  two  weeks  Smith,  77  Mich.  550,  43  N.  W.  R  927; 

more  when  they  would  not  be  so  Childs  v.  0*Donnell,  84  Mich.  588,  47 

busy.  Hddf  that  defendants  waived  N.  W.  R  1108;  Lee  v.  Bangs,  48  Minn, 

their  original  right  to  return  the  23,  44  N.  W.  R  671;   Roaenfield  v. 

goods  by  neglecting*to  comply  with  Swenson,  45  Minn.  190,  47  N.  W.  R 

the  request  to  return  them.  718,  were  cited   and  relied  upon); 
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OH.  VII.]        OP  ACCEPTANCE  BY  THE  BUYEB.   [§§  1383,  1384. 

§  1383. Acceptance  after  test  agreed  npon — Failure 

to  give  notice  stipulated  for. —  It  is  very  coinmon,  particularly 
in  the  case  of  contracts  for  the  sale  and  warranty  of  machinery 
and  agricultural  implements,  to  provide  expressly  that  the 
buyer,  on  receiving  the  article,  shall  at  once  proceed  to  test  it 
in  a  time  and  manner  agreed  upon,  and,  in  case  it  proves  de- 
fective, shall  notify  the  seller  or  his  agent  and  give  him  an  op- 
portunity to"  remedy  the  defect.    In  case  the  defect  cannot  be 
remedied,  the  seller  usually  agrees  either  to  substitute  a  per- 
fe<;t  article  or  to  take  back  the  defective  one  and  restore  what 
has  been  paid  upon  the  purchase  price.    Many  of  the  older 
forms  of  contract  contain  no  express  provision  as  to  the  effect 
apon  the  warranty  of  a  retention  of  the  article  without  the 
test  or  notice  agreed  upon,  but  most  of  the  later  forms  pro- 
vide expressly  that  a  failure  to  make  the  test,  or  the  continued 
use  of  the  article  without  notice  of  defects,  shall  be  deemed 
conclusive  evidence  that  the  warranty  is  satisfied.   "Warranties 
of  these  kinds  are  frequently  spoken  of  as  conditional  war- 
ranties. 

§  1384.  .  Contracts  of  this  sort  are  entirely  lawful  and, 

unless  their  provisions  are  waived,  must  be  enforced  as  the 
parties  made  them.^    The  seller  is  bound  to  make  the  test  in 

and  Turner  v.  Machine  Ca,  97  Mich.  Home  (1900),  —  Iowa,  — ,  81  N.  W. 
166,  56  N.  W.  R.  856,  where  the  par-  R  591,  a  binder  was  sold  with  a  war- 
ties  had  agreed  upon  thirty  days  as  ranty  which  required  that  the  buyer 
the  period  in  which  the  buyer  should  should  give  it  one  day's  trial,  and 
determine;  and  Gentilli  v.  Starace,  if  it  did  not  work  satisfactorily  the 
133  N.  T.  140,  80  N.  E.  R  660,  where  seller  should  be  entitled  to  send  a 
there  was  a  sale  of  wine  *'  to  be  in  person  to  put  It  in  order,  and  that 
good  merchantable  order,"  "to  be  if  it  then  proved  unsatisfactory  it 
approved  by  buyer  within  three  days  should  be  returned  at  once.  Held, 
after  delivery,"  and  it  was  held  tliat  that  "  at  once  "  meant  within  a  rea- 
the  duration  of  the  warranty  was  sonable  tima  Also,  that  evidence 
limited  to  the  three  days  specified,  that  the  buyer  consumed  parts  of 
See  also  Stevens  v.  Hertzler  (1896),  four  afternoons  in  testing  it  war- 
109  Ala.  423,  19  S.  R  838;  Moline,  etc.  ranted  the  jury  in  finding  such  test 
Ca  V.  Pereau  (1897),  62  NeU  577,  72  equal  to  one  day's  test 
N.  W.  R  956,  1  Courts  in  several  cases  have  called 
In  Warder,  Bushnell,  etc.  Ca  v.  especial  attention  to  the  fact  that 
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good  faith  ^  in  the  manner  provided  for;  he  is  bound  to  do  it 
within  the  time  agreed  upon ; '  and  if  the  test  proves  unsatis- 
factory he  must  give  the  notice  at  the  time,  in  the  manner  and 
to  the  persons  specified.'  If  the  contract  provides  for  replac- 
ing the  article,  he  must  allow  a  reasonable  opportunity  for 

these  provisions  cannot  be  disre-  that  not  within  forty  day&  Held, 
garded,  but  must  be  enforced.  See,  that  under  the  evidence  the  eight- 
e.  g.,  RusseU  v.  Murdock,  79  Iowa,  hour  test  was  as  satisfactory  as  the 
10l»  44  N.  W.  R.  287,  18  Am.  St  R.  four-day  test;  and  that,  since  the  de- 
848;  Fahey  v.  Esterley  Machine  Ca,  lays  already  accorded  the  defendant 
8  N.  Dak.  220, 55  N.  W.  R.  580,  44  Am.  were  greater  than  could  have  been 
St  R.  554;  McCormick  Harvester  Ca  given  it  under  any  test,  the  plaintiff 
V.  Brower,  88  Iowa,  607,  55  N.  W.  R.  was  entitled  to  the  $24,000. 
537.  3  The  buyer  must  perform  the  con- 
In  Williams  Mfg.  Ca  v.  Standard  tract  according  to  its  terma  He 
Brass  Ckx  (1809),  178  Mass.  856, 53  N.  E.  must  give  the  notice  neither  too  soon 
R  862,  plaintiff  contracted  to  furnish  nor  too  late.  He  must  not  undertake 
defendant  with  an  equipment  for  to  give  it  until  he  has  given  the  test 
melting  brass,  which  was  to  be  sub-  of  the  kind  and  for  the  time  speci- 
jected  to  a  sixty  days'  trial  and  to  be  fled.  McCk)rmick  Harvester  Ckx  v. 
paid  for  if  satisfactory  to  defendant  Brower  (1893),  88  Iowa,  607, 55  N.  W. 
Hddy  that  the  defendant  could  waive  R  537.  In  this  case  the  warranty 
the  completion  of  the  sixty  days'  given  with  a  machine  required  im- 
trial  at  any  time  that  he  was  con-  mediate  notice  of  defects,  after  one 
vinced  in  good  faith  that  the  appa-  day's  trial,  and  the  allowance  of  time 
ratus  was  not  satisfactory,  since  the  for  the  vendor  to  put  the  machine  in 
test  was  for  his  benefit.  order.  Held,  that  unless  the  day's 
1  The  test  must  be  a  fair  one.  Bon-  trial  revealed  defects  precluding  the 
ham  Ootton  Compi  Ca  v.  McKellar,  proper  working  of  the  machine,  no- 
86  Tex.  694,  26  &  W.  R.  1056.  But  tice  at  the  end  of  it  was  premature, 
though  the  buyer  is  bound  to  give  and  the  refusal  of  time  for  the  vendor 
the  machine  a  fair  trial,  he  is  not  to  put  the  machine  in  working  order 
bound  to  make  repeated  trials.  Mc-  deprived  the  vendee  of  his  right  to 
Cormick  Harvester  Ca  v.  Russell,  86  rescind. 

Iowa,  556,  53  N.  W.  R.  310.  '  Where  the  contract  provides  that 

In  Louisiana,  eta  (Ik>.  v.  Bass,  eta  the  notice  of  defects  shall  be  given 

Works  (1895),  80  U.  S.  App.  438, 16  CX  both  to  the  agent  and  to  the  manu- 

C.  A.  130,  69  Fed.  R.  65,  the  plaintiff  facturer  at  his  home  o£Qce,  notice  to 

sold   machinery  to   the   defendant  the  agent  only  will  not  suffice.  Fahey 

company  under  certain  terms,  which  v.  Esterley  Machine  Ca,  8  N.  Dak.  220, 

included  a  payment  of  $24,000,  ao-  55  N.  W.  R.  580,  44  Am.  St  R.  554 

cording  to  delays  to  be  determined  (Furneaux  v.  Esterley,  86  Kan.  589, 18 

by  a  continuous  test  of  four  days,  to  Paa  R.  824,  and  Nichols  v.  Knowles, 

be  made  within  forty  days.    A  test  81  Minn.  489,  18  N.  W.  R  413,  were 

of  only  eight  hours  was  made,  and  cited};  but  compare  with  Champion 
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doing  so.^  A  failure  to  make  the  test  or  to  give  the  notice  or 
permit  the  sabstitation  as  agreed,  unless  waived  by  the  seller, 
will  be  deemed  to  be  an  acceptance  of  the  goods,  the  sale  be- 
comes absolute,  and  the  buyer's  right  of  rejection  is  at  an  end.^ 

Machine  Ck).  v.  Maniv  42  Kan.  37%  22 '  v.  Mann,  42  Kan.  872,  22  Paa  R.  417; 

Paa  R  417.  Phelps-Bigelow  Ca  v.  Piercy,  41  Kan. 

In  Aultman-Taylor  Mach.  Ckx  ▼.  768,  21  Paa  R  798;  Staver  v.  Rogers, 
Kidenour  (1896),  96  Iowa,  688,  65  N.  8  Wash.  608,  28  Paa  R  906;  Butler  v. 
W.  R  980,  defendant  purchased  a  Leighton,  149  Pa.  St  851,  24  Atl  R 
machine  from  plaintiff  with  a  war-  808;  Dewey  v.  Erie,  14  Pa.  St.  211; 
ranty,  the  contract  providing  that  Hickman  v.  Shirap,  109  Pa.  St.  16; 
notice  of  failure  of  warranty  should  Stutz  v.  Coal  Ca,  181  Pa.  St  267,  18 
be  sent  by  registered  letter.  Defend-  AtL  R  875 ;  Central  Trust  Ca  v.  Arctic 
ant  got  the  agent  of  the  plaintiff  to  Mfg.  Ca,  77  Md.  202,  26  AtL  R  493; 
write  a  letter  for  him,  signed  it,  and  McCormick  Harvester  Ca  v.  Hart- 
left  it  with  the  agent  to  be  registered,  man,  85  NeU  629,  58  N.  W.  R  566; 
£eZc2,  that  the  letter  of  defendant  was  Worden  v.  Harvester  Ca,  11  Neb. 
sent  within  the  provisions  of  the  con-  116,  7  N.  W.  R  756;  LAtham  v.  Bauss- 
tract  man,  89  Minn.  57,  88  N.  W.  R  776; 

1  Pitts  Mfg.  Ca  V.  Spitznogle  (1880),  Nichols  v.  Knowles,  81  Minn.  489, 18 

54  Iowa,  86,  6  N.  W.  R  71;  Robinson  N.  W.  R  418;  J.  L  Case  Thresher  Ca 

V.  Berkey  (1900),  —  Iowa,  — ,  82  v.  Vennum,  4  Dak.  92,  28  N.  W.  R 

N.  W.  R  972.  563;   Turner  v.  Maskegon  Machine 

ZFahey  v.  Esterley  Machine  Ca,  8  (>x,  97  Mich.  166,  56  N.  W.  R  856; 

N.  Dak.  220,  55  N.  W.  R  580,  44  Am.  Weston  v.  Card,  96  Mich.  878,  56  N. 

St  R  554;  Minnesota  Thresher  Ck>.  v.  W.  R  26;  Pullman  Palace  Car  Ca  v. 

Hanson,  8  N.  Dak.  81, 54  N.  W.  R  811 ;  Metropolitan  Street  Ry.  Co.,  157  U.  S. 

McCormick  Harvester  Ca  v.  Brewer,  9i  89  L.  ed.  632. 

88  Iowa,  607,  55  N.  W.  R  587 ;  Russell  Where  the  contract  is  to  test  and,  if 

V.  Murdock,  79  Iowa,  101, 44  N.  W.  R  unsatisfactory,  return  the  article,  the 

237, 18  Am.  St  R  848;  King  v.  Tows-  buyer  who  refuses  or  neglects  to  do 

ley,  64  Iowa,  75, 19  N.  W.  R  859;  Bay-  either  makes  the  sale  absolute.  Wa- 

liss  V.  Hennessey,  54  Iowa,  11, 6  N.  W.  ters  Heater  Ca  v.  Mansfield,  48  Vt 

R  46;  Wendall  v.  Osborne,  68  Iowa,  37a 

100, 18  N.  W.  R  709;  Upton  Mfg.  Ca  Where  the  warranty  with  which  a 

V.  Huiske,  69  Iowa,  557,  29  N.  W.  R  machine  was  sold  provided  for  notice 

621;  Palmer  v.  Ban  field,  86  Wis.  441,  to  the  vendor  in  case  of  failure  to 

56  N.  W.  R  1090;   Bonham  Cotton  work  satisfactorily,  and  friendly  as- 

Compi  Ca  V.  McKellar,  86  Tex.  694, 26  sistance  from  the  vendee  in  remedy- 

S.  W.  R  1056;  Aultman  v.  McKenny  ing  the  defects,  a  substantial  compli- 

<Tex.  Civ.  Appy),  26  S.  W.  R  267;  ance  was  held  necessary  to  entitle 

Springfield  Engine  dkx  v.  Kennedy,  the  purchaser  to  rescind  the  contract 

7  Ind.  Appi  502,  84  N.  E.  R  856;  Byrd  and  return  the  machine,  and  the  re- 

V.  Printing  Press  Ca,  90  Ga.  542,  16  f  usal  of  the  purchaser  to  allow  the 

&  K  R  267;  Champion  Machine  dkx  vendor  to  readjust  the  machine  was 
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The  efifect  of  such  acceptance  upon  the  warranty  will  be  con- 
sidered in  a  later  section.^ 

§  1386. Wairer  of  the  notice. —  The  time  or  manner 

of  notice  stipulated  for  may,  indeed,  be  waived;  and  this  may 
be  done  either  expressly  or  impliedly,  as^  where  the  seller  or 
his  agent  requests  the  continuance  of  the  test  after  the  expira- 
tion of  the  time  specified,'  or  where  he  acts  without  objection 
upon  irregular  or  informal  notice.'  Waiver  will  also  be  im- 
plied where  the  seller  disavows  any  further  responsibility  or 
refuses  to  remedy  or  take  back  the  article  in  any  event.* 

§  1386.  Waiver  by  agent. —  The  power  to  waive  the 

notice  or  return  is  ordinarily  within  the  limit  of  the  authority 
of  the  agent  who  made  the  sale;*  but  this  power  may  be  ex- 
cluded by  express  provision  to  that  effect  in  the  contract  with 
the  purchaser*  or  by  otherwise  notifying  him  that  the  agent 
does  not  possess  it. 

a  waiver  of  its  defects.    Sandwich  Wood  Ca  (1896),  97  Iowa,  148,  66  N. 

Mfg.  Ca  V.  Feaiy  (1892),  84  Neb.  411,  W.  R.  96.   Notice  in  writing  is  waived 

51  N.  W.  R.  1026;  McCormick  Harv.  where   oral    notice  is   acted  upon. 

Ca  V.  Brower,  88  Iowa,  607,  55  N.  W.  Briggs  v.  Rumley  Ca  (1895),  96  Iowa, 

R  537.  202,  64  N.  W.  R  784. 

1  Seepos^  §  1890  et  seq.  ^Cimmpion  Machine  Ca  v.  Mann, 

2Snody  v.  Sliier,  88  Mich.  804,  50  42  Kan.  372,  22  Paa  R  417;  Wood 

N.  W.  R  252;  Bannonv.  Aultman,  80  Mow.  &  Reap^  Machine  CJa  v.  Cal- 

Wis.  307, 49  N.  W.  R  967:  Sandwich  vert,  89  Wis.  640,  62  N.  W.  R  532. 

Mfg.  Ca  V.  Fearey,  40  Neb.  226,  58  N.  «Mechera  on  Agency.  §  349;  Pit- 

W.   R  713;   Osborne  v.   Baker,   103  sinowsky  v.  Beardsley,  37  Iowa,  9; 

Mich.  247,  61  N.  W.  R  509;  Osborne  Warder  v.  Robertson,  75  Iowa,  585, 39 

V.  McQueen,  67  Wis.  892,  29  N.  W.  R  N.  W.  R,  905. 

636.  *  Mechem  on  Agency,  supra;  Furn- 

'  Where  agent  has  notice  in  fact  eaux  v.  Ester le}',  36  Kan.  539.  13Piic. 

and  attempts  to  remedy  defect,  for-  R  824;  Nichols  v.  Knowles,  31  Minn, 

mal  notice  is  not  necessary.    Massa-  489,  18  N.  W.  R,  413;  Fahey  v.  Ester- 

chusettsLoan  Co.  v.  Welch,  47  Minn,  ley  Machine  Ca,  3  N.  Dak.  220,  55  N. 

183,  49  N.  W.  R  740;  Champion  Ma-  W.  R  580,  44  Am.  St  R  5o4. 

chine  Ca  v.  Mann,  42  Kan.  372,  22  Where  the  contract  expressly  pro- 

Pac.  R  417;  Ohio  Thresher  Co.  v.  Hen-  vides  that  "no  agent  or  expert  has 

sel,  9  Ind.  App.  328,  36  N.  E.  R  716;  any  authority  to  add  to  or  abridge  or 

Dean  v.  Nichols  (1895),  95  Iowa,  89, 63  change  it  in  any  manner,"  an  agent 

N.  W.  R  582;  Peterson  v.  Walter  A.  employed    to   repair  defective  ma- 
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§  1387. Acts  of  ownership  indicating  acceptance. — 

The  buyer  may  also  manifest  an  acceptance  by  dealing  with  the 
^ods  in  a  manner  inconsistent  with  an  intention  to  reject  them. 
Selling  them  as  his  own,^  giving  a  chattel  mortgage  upon  them,* 
consuming*  or  otherwise  beneficially  using*  them  in  the  course 

chines  has  no  implied  power  to  waive  of  ownership  sufficiently  proved  ao- 

a  provision  for  notice  not  only  to  the  ceptancei 

selling  agent  but  also  to  the  home  'Leggett  Tobacco  Ckx  v.  Collier,  89 

office    (Fahey  ▼.  Esterley  Machine  Iowa,  144,  66  N.  W.  R.  417;  VanWin- 

Ca,  supra):  though  a  general  state  kle  v.  Crowell,  146  U.  S.  42,  36  L.  ed. 

agent  through  whoue  office  all  busi-  880, 18  Sup.  Ct.H.  18;  Wyler  v.  Boths- 

ness  was   done    might    have    such  child  (1898),  53  NeU  566,  74  N.  W.  R. 

power.    Champion  Machine  Ca  v.  41.    But  see  Osborne  v.  McQueen,  67 

Mann.  42  Kan.  372,  22  Pac  R.  417.  Wia  392,  29  N.  W.  R.  636. 

Under  such  a  contract,  the  buyer  >  Cream  City  Glass  Ca  v.  Friedlan- 

having  the  right  to  return  and  hav-  der,  84  Wis.  53, 54  N.  W.  R  28, 36  Am. 

ing  offered  to  return  a  defective  ma-  St.  R  895,  21  L.  R  A.  135;  Lamar 

chine,  a  new  arrangement  was  made  Water  Co.  v.  City  of  Lamar  (1897X 

with  the  agent  that  the  buyer  should  140  Mo.  145.  39  S.  W.  R  76a 

keep  it  and  try  it  again  the  next  sea-  In  Dauphiny  v.  Red  Poll  Creamery 

son;  it  was  held  that  this  might  be  Ca  (1899),  123  Cal.  548, 56  Paa  R  451, 

sustained  as  a  substitution  if  not  as  a  respondent  contracted  to  purchase 

waiver,  and  that  the  buyer's  right  to  one  hundred   and  eighty  cords  of 

reject  continued    Osborne  v.  Baker,  wood  from  appellant,  to  be  delivered 

103  Mich.  247, 61  N.  W.  R  509;  Snody  on  the  lands  of  the  respondent,  and 

V.  Shier,  88  Mich.  304^  50  N.  W.  R  252.  measured  and  paid  for  by  him  after 

^  Chapman  v.  Morton,  11  Mees.  &  he  had  consumed  certain  other  wood 

Wela  534;  Valley   Iron   Works   v,  that  he  had  on   hand.    The  other 

Grand  Rapids  F.  Mill,  85  Wis.  274,  55  wood  had  not  been  consumed  and 

N.  W.  R  693;  Delamater  v.  Chappell,  nothing  had  ever  been  done  with  the 

48  Md.  244  wood  delivered  by  appellant  except 

In  Rock  Island  Plow  Ca  v.  Mere-  that  five  cords  had  been  used,  when 
dith  (1899),  107  Iowa,  498, 78  N.  W.  R  it  was  attached  as  belonging  to  re- 
283,  the  plaintiff  contracted  to  sell  a  spondent  and  appellant  claimed  title. 
number  of  hay  loaders  to  defendant  Held^  that  the  bare  fact  of  five  cords 
Before  the  time  for  their  delivery  having  been  used,  perhaps  by  mis- 
defendant  wrote  plaintiff  that  the  take  as  the  evidence  indicated,  was 
outlook  for  hay  was  very  poor,  and  not  proof  of  acceptance, 
not  to  ship  the  order  until  advised  ^Hudson  v. Roos (1889X76 Mich.  173, 
to  do  sa  But  the  order  was  sent,  the  42  N.  W.  R  1099;  McCormick  Mach. 
defendant  paid  the  freight,  adver-  Ca  v.  Martin  (1891),  32  Neb.  723,  49 
tised  the  goods  for  sale,  and  sold  part  N.  W.  R  700;  Detroit  Heating  Ca  v. 
of  them.  Not  till  six  months  after-  Stevens  (1898),  16  Utah,  177,  52  Paa 
ward  did  he  make  any  objection.  R  379;  Woodward  v.  Emmons  (1898), 
Held,  that  the  exercise  of  these  acts  61  N.  J.  L.  281,  39  AtL  R  703. 
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of  his  business,  and  the  like,^  have  been  held  to  be  acts  so  far 
indicative  of  ownership,  and  only  to  be  justified  by  it,  as  to  bo 
inconsistent  with  the  position  that  the  ownership  was  still  in 
the  seller  by  reason  of  non-acceptance. 

In  Kingman  v.  Watson  (1897),  97  2023. 45  S.  W.  R  9i  a  vendor  of  liorses 
Wis.  596,  73  N.  W.  R.  488,  defendant  represented  that  horses  sold  had  a 
purchased  from  plaintiff  a  threshing  certain  pedigree  and  promised  to  pro- 
machine,  which  was  warranted  to  be  cure  the  certificates  thereof  for  the 
of  good  material  and  well  made.  If  purchaser.  The  latter  kept  and  used 
it  proved  unsatisfactory  it  was  to  be  the  horses  for  more  than  a  year,  with 
returned  and  purchaser's  notes  would  no  attempt  to  rescind  for  the  vendor's 
be  returned  to  him.  Defendant  found  failure  to  furnish  the  certificatea 
the  machine  defective,  but  used  it  Heldf  that  the  representation  was 
for  two  years  without  returning  or  not  a  condition  precedent  to  right  of 
offering  to  return  it  Held,  thsXanch  recovery  on  the  purchase-money 
use  was  an  acceptanca  notes. 

In  Chambers  v.  Lancaster  (1899),  In  Dodsworth  v.  Hercules  Iron 
160  N.  Y.  342,  54  N.  E.  R  707,  a  pur-  Works  (1895),  81  U.  a  App.  292, 18  a 
chaser  of  stone  crushers  '*at  once  C.  A.  552, 66  Fed  R  483,  the  plaintiff 
commenced  to  use  the  machinery,  sold  an  ice  machine  to  defendants 
and  continued  to  iise  it,  to  as  great  (plaintiffs  in  error).  The  machine 
an  extent  as  frequent  breakdowns  should  have  had,  by  the  contract  of 
would  permit,  for  a  period  of  about  sale,  a  pump  attached.  This  it  did 
five  montlis."  The  purchaser  then  not  hava  Defendants  used  the  ma- 
refused  to  pay  on  the  ground  that  chine  in  the  regular  course  of  their 
the  stone  crushers  were  compara-  business  for  two  years,  though  they 
tively  worthless.  HeZd,  that  such  use  showed  that  they  had  declined  to 
was  an  acceptance,  and  the  seller  accept  the  machine  and  requested 
could  recover  the  price.  the  vendor   to   remove   the   same, 

In  Carleton  v.  Jenks  (1897),  47  U.  S.  within  three  months  after  its  deliv- 
App.  734, 26  C.  C.  A.  265, 80  Fed.  R  937,  ery.  Held,  that  the  two  years*  use  of 
plaintiffs  contracted  with  defend-  the  machine  was  a  waiver  of  the 
ants  for  a  boiler  to  be  placed  in  their  omission  of  the  pumpi 
steamer.  When  the  work  was  com-  i  In  Fry-Sheckler  Ca  v.  Iowa  Brick 
plete,  the  owner,  captain  and  chief  Ca  (1898),  104  Iowa,  494,  73  N.  W.  R 
engineer  inspected  it  and  took  the  1051,  plaintiff  corporation  agreed  to 
steamer  away  without  any  further  put  a  brick  dryer  in  the  briokmak- 
requirements.  Subsequently,  in  a  ing  plant  of  defendant,  to  be  tested 
heavy  gala  the  boiler  slipped  from  by  the  latter  for  thirty  days  and  re- 
its  fastenings  and  caused  great  dam-  moved  by  the  vendor  if  not  satisfao- 
aga  Held  that,  after  the  inspection  tory.  The  test  proved  the  dryer 
and  taking  of  the  steamer,  the  plaint-  unsatisfactory,  but  the  defendant  re- 
iffs  are  precluded  from  afterward  fused  either  to  pay  for  it  or  allow  its 
raising  the  question  of  performance  removal  Hddy  that  this  constituted 
of  the  contract.  an  acceptanca 

In  Brown  v.  Ellis  (1898),  19  Ky.  L. 
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§  1388.  Effect  of  acceptance. —  The  goods  having  been  ac- 
cepted, the  question  arises,  What  is  the  effect  of  that  acceptance 
upon  the  rights  and  obligations  of  the  parties  ?  If  the  contract 
were  in  all  respects  regularly  and  properly  performed  by  the 
seller,  the  acceptance  can  amount  only  to  putting  the  seal 
of  the  buyer's  approval  upon  the  seller's  performance.  But 
suppose  that  the  contract  has  not  in  all  respects  been  per- 
formed, but  the  buyer  has  accepted  the  goods, —  what  now  is  the 
effect,  and,  particularly,  what  is  the  effect  as  a  waiver  of  the 
seller's  default  ?  This  question  may  take  a  variety  of  forms, 
which  may  be  separately  dealt  with. 

§  1389.  As  waiver  of  time. —  And,  first,  what  is  the 

effect  of  acceptance  as  a  waiver  of  default  as  to  the  time  of  de- 
livery. It  has  already  been  seen  that  acceptance  may  operate 
as  a  waiver  of  the  right  to  rescind,  countermand  or  disaffirm 
by  reason  of  the  delay,  but  does  it  operate  to  prevent  a  recov- 
ery of  damages  for  the  delay  ?  Lord  Blackburn  said:  "  When 
the  contract  was  to  deliver  goods  at  a  certain  day,  and  that 
date  is  passed,  the  vendee  may  accept  the  goods  and  bring  his 
action  for  any  damages  he  may  have  actuall}^  suffered  in  con- 
sequence of  the  late  delivery.  He  does  not,  by  accepting  a 
late  delivery,  waive  any  claim  he  may  have  for  damages  aris- 
ing from  the  delay."  ^  Not  all  of  the  American  cases  lay  down 
the  rule  in  so  unqualified  a  form,  and  much  must  depend  upon 
the  circumstances  of  each  casp.*  In  many  instances  the  buyer 
is  in  such  a  predicament  that  he  has  practically  no  choice,  and 
the  true  rule  doubtless  is  that  the  acceptance  does  not  con- 
stitute a  waiver  of  damages  for  the  delay,  in  the  absence  of 
circumstances  showing  that  such  was  the  intention.' 

1  Blackburn  on  Sale»  p.  534  ▼.  Hutchins  (1896),  65  Minn.  89,  67 

2  See  Belcher  v.  Sellards  (1897),  19  N.  W.  R.  807,  the  acceptance  is  said 
ICy.L.R.1571,48S.W.  R676;  Dignan  to  be  a  waiver  unless  qualified  by 
V.  Spurr  (1891),  8  Wash.  809,  28  Pac  a  reservation  of  the  right  to  claim 
R.  539;  Strain  v.  Manufacturing  Co.  damages  (Bock  v.  Healey,  8  Daly,  156; 
(1891),  80  Tex.  623,  16  S.  W.  R.  625;  Baldwin  v.  Farnsworth.  10  Ma  414, 
Harber  ▼.  Moflfat  Cycle  Ca  (1894),  and  Baker  v.  Henderson,  24  Wia  509, 
151  III   84.  87  N.   K  R  676.     But  were  cited). 

in  Minneapolis   Thresh.  Mach.  Ca        >  Thus  in  Industrial  Works  v.  Mi  tch- 
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§  1390,  As  wairer  of  qnantity. —  Similar  general  con- 
siderations aflfect  the  question  of  quantity.  The  buyer  is  not 
bound  to  accept  more  or  less  than  he  agreed;  but  the  mere  fact 
that  he  has  accepted  a  part,  while  it  may  estop  him  from  re- 
scinding, does  not  necessarily  preclude  him  from  recovering  or 
recouping  damages  for  the  failure  to  deliver  the  residue.  In 
order  to  so  preclude  him,  unless  himself  in  default,^  it  must  ap- 
pear that  such  was  the  evident  intention  of  the  parties.' 

§1391. As  waiver  of  quality  —  1.  Where  there  was  no 

warranty. — The  question  of  the  effect  of  the  acceptance  —  as- 
suming it  to  have  been  given  —  as  a  waiver  of  the  right  to  insist 
upon  the  kind  or  quality  agreed  upon  is  one  of  great  importance 
and  of  no  little  diflSiculty,  and  the  authorities  upon  many  phases 
of  it%re  in  conflict.  Beginning,  however,  with  the  simplest 
form,  it  is  unquestioned  that  where  the  contract  was  executory 
and  was  accompanied  by  no  warranty,*  either  express  or  im- 
plied, the  effect  of  the  acceptance,  in  the  absence  of  fraud,  is  to 

eU  (1897),  114  Mioh.  29.  73  N.  W.  R  ^See  post  §§  1398-1401;  Avery  v. 
25,  where  the  buyer  of  machinery  Wilson  (1880),  81  N.  Y.  841, 87  Am.  R. 
found  himself  so  situated  that  a  re-  508.  In  Kipp  v.  Meyer  (1875),  5  Hun 
jection  would  entail  great  loss,  the  (N.  Y.),  Ill,  itis  said:  "Although  the 
court  said:  ''The  acceptance  of  the  vendee  is  bound  by  his  acceptance  of 
machinery  under  the  circumstances  a  portion  of  several  articles  con* 
of  this  case  was  practically  an  ao-  tracted  to  be  sold,  after  an  opportu- 
ceptance  under  compulsion.  As  was  nity  to  examine  them  has  been  had 
said  by  the  court  in  Ramsey  v.  TuUy,  (Gaylord  Mfg.  Ca  v.  Allen,  53  N.  Y. 
12  IlL  App.  471 :  <  To  say  that  an  ao-  515;  Reed  v.  Randall,  29  N.  Y.  358,  Se 
ceptance,  after  the  time  for  delivery  Am.  Dec.  805;  McCormick  v.  Sarson, 
had  passed,  under  such  circum-  45  N.  Y.  205),  yet  the  vendor  is  not 
stances,  was  voluntary  in  such  sense  thereby  excused  for  the  non-f ulfill- 
as  to  evince  an  intention  to  waive  ment  of  his  contract  as  to  the  residue 
their  right  to  claim  damages  for  the  of  such  articles.  If  the  vendee  re- 
delay,  would  be  a  perversion  of  Ian-  fuse  to  receive  the  whole  of  the  in- 
guaga  They  did  the  best  they  could  ferior  articles  or  any  part  of  them» 
in  the  situation  in  which  they  found  the  vendor  is  liable  in  damages  for 
themselves  placed.*  See  also  Haven  the  non-f ulUUment  of  his  contract  in 
V.  Wakefield,  89  IlL  609;  Hansen  v.  fulL  He  cannot  relieve  himself  from 
Kirtley,  11  Iowa,  565;  Flannery  v.  the  fulfillment  of  the  contract  on  his 
Rohrmayer,  46  Conn.  558,  83  Am.  R  P&rt,  by  inducing  the  vendee  to  ao- 
36;  Ruff  V.  Rinaldo,  55  N.  Y.  664"  cept  some  part  of  the  articles  con- 
1  See  Harber  v.  Cycle  Ca,  supra,  tracted  to  be  delivered." 
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conclusively  determine  that  the  contract  has  been  fully  per-' 
formed.  It  thenceforward  stands  upon  the  same  footing  as 
the  present  sale  of  a  specific  chattel  without  express  warranty, 
3.nd  the  rule  is  therefore,  here  as  there,  caveat  emptor}    The 

1  Studer  v.  Bleistein,  115  N.  Y.  -SIC,  This  was  a£Qrmed  by  the  supreme 
23  N.  K  R.  248, 5  L.  R.  A.  702;  Brown  court,  which  held  that  there  was  no 
V.  Foster.  108  N.  Y.  887, 15  N,  E.  R  warranty  of  fitness  (see  ante,  §  1843), 
^08;  Coplay  Iron  Ca  v.  Pope,  108  and  as  to  the  effect  of  the  acceptance 
N.  Y.  232, 15  N.  E.  R.  335;  Norton  v.  it  was  said,  per  Hooker,  J.:  "The 
Dreyfuss,  106  N.  Y.  90, 12  N.  R  R.  428;  principal  question  in  this  case  is 
Ourney  v.  Railroad  Ca,  58  N.  Y.  858;  whether  the  plaintiff,  by  receiving 
Oaylord  Mfg.  Ca  v.  Allen,  53  N.  Y.  ^d  using  the  stone,  accepted  them 
•515;  Reed  v.  Randall,  29  N.  Y.  858,  86  as  a  full  compliance  with  the  con- 
Am.  I>ea  305;  Scbopp  v.  Taft  (1898),  tract,  or  whether  he  had  a  right  to 
106  Iowa,  612,  76  N.  W.  R  843;  Day  take  them,  and  recover  his  damages 
V.  Mapes-Reeve  Ca  (1899),  174  Mass.  by  way  of  recoupment  or  action 
412;  Maynard  v.  Render  (1895),  95  growing  out  of  their  failure  to  equal 
Oa.  652,  23  S.  K  R  194;  Underwood  the  specifications.  There  are  cases 
T.  Caldwell  (1897),  102  Ga.  16,  29  S.  which  hold  that  an  acceptance  of 
£.  R.  164;  Tit  ley  v.  Enterprise  Stone  goods  precludes  such  recovery,  and 
Ca,  127  111.  457,  20  N.  £.  R  71;  there  are  others  which  hold  the  con- 
Barker  V.  Turnbull,  51  UL  App.  226;  trary.  On  principle^  the  distinguish- 
Thompson  v.  Libby,  35  Minn.  443,  29  ing  feature  seems  to  be  a  warranty. 
N.  W.  R  150;  Roman  v.  Bressler,  32  If  the  sale  is  without  a  warranty, 
Nebi  240,  49  N.  W.  R  368;  Smith  v.  and  aifords  an  opportunity  for  ascer- 
Rail  Mill  Ca,  60  Ark;  31,  6  S.  W.  R  taining  whether  the  goods  conform 
225;  Parks  v.  0*Ck>nnor,  70  Tex.  377,  to  the  description,  the  doctrine  of 
6  S.  W.  R  104;  Guernsey  v.  Lumber  caveat  emptor  applies,  and  an  accept- 
Oa,  87  CaL  249,  25  Pac.  R  414;  Talbot  ance  cuts  off  aU  rights  of  recovery. 
Paving  Ca  v.  Gorman  ( 1894),  103  Mich.  The  vendee  should  decline  to  rccei  ve 
403,  61  N.  W.  R  655,  27  L.  R  A.  96.  the  goods,  and  sue  for  a  breach  of  the 

In  Talbot  Paving  Ca  v.  Gorman,  contract.    If,  on  the  other  hand,  the 

mipra,  defendant  had  agreed  to  fur-  sale  is  with  a  warranty,  the  vendee 

nish  paving  stones  according  to  cer-  may  lawfully  receive  the  goods,  and 

tain  specificatioDs.    The  plaintiff  re-  recover  or  recoup  damages  upon  the 

ceived  and  used  them,  though  claim-  warranty,  which  is  held  to  be  a  col- 

ing   that   some   of   them    did    not  lateral  undertaking.    It  is  believed 

<x>nform'to   the   specifications;    of  that  the  principle  is  generally  recog- 

these,   defendant   recut   some   and  nized.    In  addition  to  cases  cited  by 

plaintiff  recut  others.    Plaintiff  sued  counsel,  see  Pierson  v.  Crooks,  115 

to  recover  for  work  done  in  recuttmg  N.  Y.  539,"  22  N.  E.  R  349, 12  Am.  St. 

the  stone,  eta;  defendant  set  up  the  R  831.    See  also  Williams  v.  Robb 

balance  of  the  purchase  price.  Plaint-  (1895),  104  Mich.  242,  62  N.  W.  R  352; 

iff*s  claim  was  disallowed  by  the  post,  §  1392,  notes, 
lower  court  and  defendant  recovered. 
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buyer  cannot  rescind,  because  by  his  acceptance  he  has  assented 
to  the  transfer  of  that  chattel  to  himself;  he  cannot  rely  upon 
a  breach  of  warranty,  because,  ex  hypothesis  no  warranty  of  any 
sort  attended  the  sale. 

§  1392,  2.  Where  there  was  an  implied  warranty  or 

condition. —  Passing  next  to  the  case  of  the  executory  sale 
upon  an  implied  warranty  or  condition,  the  debatable  ground 
is  entered  upon  and  the  authorities  are  found  hopelessly  in 
conflict.  As  has  been  seen,*  many  of  the  cases  of  so-called  im- 
plied warranty  are  more  properly  to  be  deemed  sales  upon  the 
condition  —  made  as  part  of  the  contract  rather  than  collateral 
to  it  —  that  the  goods  to  be  supplied  shall  be  of  the  kind  or 
quality  described,  ordered  or  agreed  upon.  When,  therefore, 
the  seller  offers  goods  in  performance  of  the  contract,  and  in 
satisfaction  of  this  condition,  it  becomes,  according  to  some 
authorities,'  not  only  the  right  but  the  duty  of  the  buyer  to 

1  See  ante,  §  1205  et  seq.  Ca  ▼.  Chesrown,  33  Minn.  31^,  21  N. 

2  In  Lee  v.  Bangs,  43  Minn.  23,  44  W.  R.  846;  Lee  v.  Bangs,  supra.'* 
N.  W.  R.  671,  it  is  said:  "One  pur-  Other  Minnesota  cases  are  strongly 
chasing  by  sample  must,  upon  the  to  the  effect  that  the  implied  war- 
goods  being  sent  him,  examine  them,  ranty  cannot  avail  against  obvious 
and,  if  they  do  not  come  up  to  the  defects.  Haase  v.  Nonnemachei',  21 
sample,  must  decline  to  receive  them,  Minn.  486;  Maxwell  v.  Lee,  34  Minn, 
and  within  a  reasonable  time  notify  511,  27  N.  W.  R.  196;  Thompson  v. 
the  seller.  If  he  receive  them  and  is  Libby,  35  Minn.  443,  29  N.  W.  R.  150. 
silent,  he  will  be  deemed  to  have  ac-  In  McClure  v.  Jefferson,  85  Wis. 
quiesced  in  the  quality.*'  208,  54  N.  W.  R  777,  there  was  a  con- 
In  Rosenfield  v.  Swenson,  45  Minn,  tract  for  the  sale  of  lumber  of  cer- 

190, 47  N.  W.  R.  718,  it  is  said:  '*  Where  tain  grades  or  descriptions  set  forth 

goods  are  sold  and  delivered  upon  in  the  contract.   The  buyers  received 

condition  as  to  kind  and  quality,  it  is  the  lumber,  but  in  an  action  for  the 

the  duty  of  the  vendee  to  promptly  price  sought  to  recoup  damages  for 

examine  them,  and,  if  the  conditions  breach  of  contract  or  warranty  as  to 

are  not  complied  with,  to  notify  the  quality.  "  Certainly,"  said  the  court, 

vendor  within  a  reasonable  time  of  **  the  defendants  were  not  obliged  to 

his  refusal  to  accept    If  he  unrea-  receive  lumber  as  complying  with 

sonably  delays  such  notification,  he  the  grades  mentioned  in  the  shipping 

must  be  held  to  have  accepted,  in  bills  when  such  lumber  or  any  por- 

fact    This   is  elementary  law  and  tion  thereof  fell  below  such  grades, 

needs  no  citation  of  authorities,  but  or  failed  to  comply  with  the  terms 

see  McCormick  Harvesting  Machine  of  the  contract;  but  to  relieve  tbem- 
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examine  the  goods  so  offered,  and,  if  they  do  not  satisfy  the 

contract,  to  reject  them  wiljiin  a  reasonable  time.  JFailing  to 
so  reject  them,  he  declares  his  satisfaction  with  the  seller's  per- 
formance so  far  as  inspection  can  disclose,  and  he  can,  in  the 

selves  from  such  obligations  the  law  to  be  delivered  is  made  an  essential 
required  them  to  notify  the  vendors,  part  of  the  contract,  which  must  be 
at  the  time  of  receiving  each  barge,  complied  with  by  the  vendor  as  a 
or  within  a  reasonable  time  there-  condition  preceding  the  obligation  of 
after,  that  the  same  was  not  accepted  the  vendee  to  receive  the  goods  and 
as  complying  with  the  terms  of  the  pay  for  them;  and  if  the  goods  ten- 
contract  or  the  shipping  bill  As  dered  in  discharge  of  the  contract  do 
found  by  the  referee  and  trial  court,  not  come  up  to  the  terms  of  it  as  to 
no  such  notice  was  ever  given.  It  is  description  or  quality,  the  vendee  has 
well  settled  that  where,  as  here,  the  a  right  to  reject  them  and  hold  the 
purchaiser  of  goods  delivered  on  an  vendor  responsible  in  damages;  but 
executory  contract,  with  full  knowl-  if  he,  after  haying^  inspected  them, 
edge,  or  with  full  opportunity  for  ex-  or  after  having  had  a  fair  opportunity 
amination  and  knowledge,  of  their  to  do  so,  receives  them  in  discharge 
defects,  which  are  open  and  apparent  of  the  contract,  although  they  do 
upon  mere  inspection,  takes  them  not,  as  to  description  or  quality,  com- 
into  his  possession,  and  appropriates  ply  with  its  terms,  he  thereby  waives 
them  to  his  own  use,  without  notify-  these  defects,  and  he  cannot  recover 
ing  the  vendor  at  the  time  of  receiv-  damages  on  account  of  them."  Dana 
ing  them,  or  within  a  reasonable  v.  Boyd,  2  J.  J.  Marsh.  (Ky.)  588; 
time  thereafter,  that  they  are  not  ac-  O'Bannon  v.  Relf,  7  Dana  (Ky.),  320, 
oepted  as  fulfilling  the  contract,  he  and  Kerr  v.  Smith,  5  B.  Mon.  (Ky.) 
cannot  recoup  damages  for  such  de-  652,  were  cited  and  relied  upon, 
fects  or  failures  in  an  action  for  the  In  Studer  v.  Bleistein  (1889),  115 
contract  price.  Locke  v.  Williamson,  N.  Y.  816,  22  N.  R  R  248,  5  L.  R  A. 
40  Wis.  877;  Morehouse  v.  (Domstock,  702,  the  court,  per  Ruger,  C.  J.,  lays 
42  Wis.  626;  Olson  v.  Mayer,  56  Wis.  down  the  rule  as  follows:  "An  ao- 
551,  14  N.  W.  R  640;  Gill  v.  Ben-  ceptance  by  the  vendee  of  personal 
jamin,  C4  Wi&  862,  25  N.  W.  R  445.  property  manufactured  under  an  ex- 
This  disposes  of  the  principal  ques-  ecutory  contract  of  s&le,  after  a  full 
tion  in  the  cas&"  and  fair  opportunity  of  inspection, 
In  Jones  v.  McEwan,  91  Ky.  873,  in  the  absence  of  fraud,  estops  him 
16  S.  W*  R  81,  12  L.  R  A.  399,  the  from  thereafter  raising  any  objection 
court  held  an  acceptance,  after  in-  as  to  visible  defects  and  imperfeo- 
spection  or  fair  opportunity  to  in-  tions,  whether  discovered  or  not,  un- 
spect  it,  of  wheat  furnished  under  a  less  such  delivery  and  acceptance  is 
contract  for  wheat  of  a  certain  grade,  accompanied  by  some  warranty  of 
precludes  the  buyer  from  recovering  quality  manifestly  intended  to  sur- 
fer an  alleged  breach  of  warranty.  It  vive  acceptance.  Reed  v.  Randall, 
was  said:  **The  stipulation  that  goods  29  N.  Y.  858,  86  Am.  Dea  805;  Gay- 
of  a  certain  description  or  quality  are  lord  Mfg.  Co.  v.  Allen,  58  N.  T.  515; 
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absence  of  fraud,  neither  subsequently  reject  the  goods  nor  relr 

upon  any  implied  warranty  in  respect  of  any  defects  which 

were  open  to  such  observation.  As  to  defects  not  so  discover- 

Gurney  v.  Atlantic  &  G.  W.  R  Ca,  quality  which  surrives  acceptance, 

58  N.  Y.  358;  Norton  v.  Dreyfuss,106  and  the  vendee  cannot  reject  the 

X.  Y.  90, 12  N.  RR  428;  Copiay  Iron  goods  after  acceptance  or  recover 

Ca  V.  Pope,  108  N.  Y.  282, 15  N.  E.  R  damages  for  inferior   quality.    He 

835;  Brown  v.  Foster,  108  N.  Y.  887,  can  do  nothing  inconsistent  with  the 

15  N.  K  R  608."  See  also  Dutchess  right  of  rejection,  or  do  what  is  only 
Ca  V.  Harding,  49  N.  Y.  821 ;  Day  v.  consistent  with  acceptance  and  own- 
Pool,  52  N.  Y.  416,  11  Am.  R  719,  ership,  without  precluding  himsell 
where  it  is  said:  "The  purchaser  in  The  mere  use  of  an  article  on  trial 
an  executory  sale  could  not  rely  may  in  some  cases  be  contemplated 
upon  a  warranty  as  to  open,  plainly  by  the  parties  as  a  means  by  which 
apparent  defects  any  more  than  he  the  vendee  is  to  ascertain  whether 
could  in  a  sale  in  pr^senfi."  Briggv.  it  corresponds  in  quality  with  the 
Hilton,  99  N.  Y.  517,  8  N.  K  R  51,  52  article  agreed  to  be  furnished.  [See 
Am.  R  63;  Fairbank  Canning  Ca  v.  Underwood  v.  Wolf,  131  IlL  425,  28 
Metzger,  118  N.  Y.  260,  23  N.  K  R  372,  N.  E.  R  598, 19  Am.  St  R  40,  quoted 

16  Am.  St  R  753;  McCormick  v.  Sar-  from  in  §  1393,  po8t — M.]  In  such 
son  (1871),  45  N.  Y.  265.  cases  mere  use  is  not  inconsistent 

In  Pierson  v.  Crooks  (1889),  115  N.  with  a  subsisting  right  to  reject  for 

Y.  539,  22  N.  K  R  349, 12  Am.  St  R  cause,  and  will  not  constitute  an  ao- 

881,  it  is  said:  ^ There  is  no  dispute  ceptanca" 

as  to  the  rule  of  law  touching  the  In  Williams  r.  Robb  (1895),  104 
rights  of  parties  under  an  executory  Mich.  242,  62  N.  W.  R  852,  there  was 
contract  for  the  future  sale  and  de-  a  contract  for  the  sale  of  a  number 
livery  of  goods  of  a  specified  quality,  of  carloads  of  potatoes  to  be  shipped 
in  the  absence  of  express  warranty,  in  successive  shipments  and  made 
The  quality  is  a  part  of  the  descrip-  under  such  circumstances  that  a 
tion  of  the  thing  agreed  to  be  sold,  warranty  of  merchantability  at  least 
and  the  vendor  is  bound  to  furnish  would  be  implied.  (See  ante.  %  1391.) 
articles  corresponding  with  the  de-  Two  carloads  arrived  which  t  he 
scription.  If  he  tenders  articles  of  buyer  inspected,  accepted  and  paid 
an  inferior  quality,  the  purchaser  is  for.  Held,  that  as  to  these  the  buyer 
not  bound  to  accept  them.  But  if  could  not  recover  damages  for  an 
he  does  accept  them,  he  is,  in  the  alleged  defective  quality.  The  dia- 
absence  of  fraud,  deemed  to  have  tinction  between  condition  and  war- 
assented  that  they  correspond  with  ranty  was  pointed  out,  and  Talbot 
the  description,  and  is  concluded  Paving  Ca  v.  Gorman  (1894),  103 
from  subsequently  questioning  it  Mich.  403,  61  N.  W.  R  655,  27  L.  R 
This  imposes  upon  the  vendee  the  A.  96  (see  notes  to  preceding  section), 
duty  of  inspection  before  acceptance^  was  referred  ta 
if  he  desires  to  save  his  rights  in  case  In  Comstock  v.  Sanger,  51  Mich, 
the  goods  are  of  inferior  quality.  497, 16  N.  W.  R  872,  there  was  a  con- 
There  is  in  such  case  no  warranty  of  tract  for  the  sale  of  lumber  by  de- 
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able,  he  may  rely  upon  the  warranty:^  as  to  all  others,  the 
warranty  does  not  survive  acceptance. 

§  1393/ .  Another  line  of  authorities,  however,  denies 

that  the  buyer  is  under  any  such  obligation  to  examine  the  goods 
and  determine  conclusively  upon  their  correspondence  with 
the  contract.  Acceptance  unexplained  may  indeed  be  strong 
evidence  of  satisfaction,  but  it  is  not  conclusive  and  mav  be 
rebutted  by  the  circumstances.  The  seller's  undertaking  con- 
tinues and  follows  the  transfer  of  title  to  the  buyer.  The  latter 
may,  therefore,  accept  the  goods  even  though  inspection  would 
disclose  or  he  already  knows  that  they  do  not  correspond  with 
the  agreement,  losing  thereby  his  right  to  subsequently  reject 
them,  but  not  necessarily  destroying  his  right  to  rely  upon  the 
implied  warranty  —  the  question  whether,  under  all  the  circum- 
stances, he  intended  to  waive  his  rights  being  a  matter  for  the 
jury.'    What  may  have  been,  before  acceptance,  a  condition, 

scription.  The  buyers  received  with-  "  Nor  will  inspection  by  the  buyer 
out  objection  kinds  and  qualities  before  acceptance  deprive  him  of  the 
other  than  those  described.  In  an  protection  of  the  warranty  as  to  la- 
action  for  the  price  of  the  lumber  tent  defects.  Miller  on  Conditional 
delivered,  the  buyers  sought  to  re-  Sales,  87,  94;  Biddle  on  Warranty, 
coup  for  the  deficiency,  but  the  court  sec&  111,  141 ;  Meickley  v.  Parsons,  66 
«aid  that  ''any  difference  between  Iowa,  68,  28  N.  W.  R.  265,  55  Am.  R. 
what  they  had  a  right  to  demand  261;  Jones  v.  George,  61  Tex.  845,  48 
and  what  they  actually  received  was  Am.  B.  280;  Gould  v.  Stein,  140  Mass. 
waived  by  the  reception  without  670. 14  Am.  St.  R.  455,  5  L.  R  A.  213, 
protest  This  is  a  rule  of  justice  as  22  N.  K  R  47.  Whether  Hight  v. 
well  as  of  law.  Parker  v.  Palmer,  4  Bacon,  126  Mass.  10,  80  Am.  R  689, 
B.  &  Aid.  887;  Chapman  ▼.  Morton,  and  Barnard  v.  Kellogg,  10  WalL 
11  M.  &  W.  584;  Beed  v.  Randall,  29  (U.  B,)  883,  are  consistent  with  this 
N.  Y.  858,  86  Am.  Dea  805;  G^ylord  rule  we  need  not  inquire,  since  we 
Mfg.  Ca  V.  Allen.  58  N.  Y.  515;  Bar-  are  quite  certain  that  the  rule  pre- 
ton  V.  Kane»  17  Wia  87, 18  Wis.  262;  vails  in  Georgia,  however  it  may  be 
Watkins  v.  Paine,  57  Ga.  50.  The  in  some  other  States.  Atkins  v.  Cobb, 
contract  in  law  had  been  complied  56  Ga.  86]. 

with,  and,  though  the  performance  ^  In  Northwestern  Cordage  Ca  v. 

was  not  exact,  it  had  been  accepted."  Rice  (1896),  5  N.  Dak.  432,  67  N.  W. 

1  See  cases  cited  in  notes  to  §  1278.  R  298,  57  Am.  St  R  563,  it  is  said: 

^nte;  Miller  v.  Moore,  88  Ga.  684,  10  **  Cases  may  arise  where  it  is  appar- 

S/  E.  R  860,  20  Am.  St  R  829,  6  L.  ent  that  the   purchaser  could  not 

R  A.  874  [where  Bleckley,  C.  J.,  says:  have  relied  on  the  warranty  when 

1207 


§  1393.]                                          LAW   OF  SALE.  [bOOK  IV. 

becomes  afterwards,  it  is  said,  an  implied  warranty,  which  will 
avail  the  buyer  after  his  right  of  repudiation  is  gone.^ 

he  accepted  the  goods,  or  that  he  has  press  the  sense  of  business  men  upon 
waived  his  right  to  insist  upon  such  the  subject,  that  whatever  form  a 
warranty.  But  we  think  it  would  warranty  assumes,  if  there  is  in  fact 
be  an  extremely  unjust  rule  to  inter-  a  warranty,  the  mere  acceptance  of 
pret  as  an  implied  waiver  the  con.  the  property  will  not,  as  a  matter  of 
duct  of  the  purchaser  in  receiving  law,  bar  a  recovery  for  breach  of  the 
the  goods  which  do  not  exactly  cor-  warranty,  although  an  inspection  of 
respond  to  the  warranty,  merely  be-  the  property  would  have  led  to  a  dis- 
cause  he  might,  by  examination,  covery  of  the  breach.  Nor  will  actual 
have  discovered  the  defect  It  often  knowledge  of  the  defective  condition 
happens  that  the  purchaser  is  so  sit-  of  the  thing  delivered  necessarily 
uated  that  it  is  necessary  for  him  to  preclude  a  reliance  upon  the  war- 
accept  the  article  in  its  defective  ranty.  All  the  facts  are  to  be  laid 
condition.  It  would  indeed  be  sin-  before  the  jury,  to  the  end  that  they 
gular  that  one  who  had  placed  him  may  determine  whether  the  pur- 
in  that  position  should  be  allowed  chaser  relied  on  the  warranty,  and 
to  escape  liability  on  his  contract  whether  he  has  waived  his  right  to 
of  warranty.  In  many  cases  the  in-  takeadvantageof  its  breach.  Gould 
ference  of  a  purpose  to  rely  upon  v.  Stein,  149  Masa  570;  English  v. 
the  warranty  is  stronger  than  the  Spokane  Commission  Ca,  48  Fed.  R 
inference  of  a  purpose  to  pay  the  196;  Lewis  v.  Round  tree,  78  N.  G. 
price  of  a  good  article  for  a  defective  823;  Best  v.  Flint,  68  Vt  543, 56  Am. 
one.  In  the  case  at  bar,  the  jury  R.  570;  Polhemus  v.  Heiman,  45  CaL 
would  have  been  justified  in  finding  573;  Tacoma  Coal  Ca  v.  Bradley,  2 
that  defendant  could  not,  without  Wash.  600,  26  Aul  St  R.  890;  Hege 
particular  examination,  have  discov-  v.  Newsom,  96  Ind.  426;  English  v. 
ered  that  the  twine  was  not  pure  Spokane  Commission  Ca,  57  Fed.  R. 
Manilla.  In  favor  of  one  who  has  451;  2  Benjamin  on  Sales  (6th  Am. 
warranted  an  article,  the  purchaser  ed.),  856,  note  29;  Dayton  v.  Hoog- 
does  not  owe  the  duty  of  careful  in-  lund,  39  Ohio  St  671 ;  HoUoway  v, 
spection.  He  may  rely  on  the  war-  Jacoby,  120  Pa.  St  583.  6  Am.  St  R. 
ranty.  There  is  much  confusion  in  737;  Parks  v.  Morris,  eta  Tool  Ca,  54 
the  authoritiea  This  is  the  conse-  N.  Y.  586;  Zabriskie  v.  Central,  etc. 
sequence  of  too  much  refinement  in  R.  R  Ca,  131  N.  Y.  72;  Morse  v. 
reasoning,  and  the  making  of  many  Moore,  83  M&  473,  23  Am.  St  R.  788; 
nice  distinctiona  The  law  on  this  Fairbank  Canning  Ca  ▼.  Metzger, 
subject  should  be  adjusted  to  the  118  N.  Y.  260. 16  Am.  St  R  75a" 
needs  of  the  business  world,  and  ^  Morse  v.  Moore  (1891),  83  Ma  478^ 
be  made  as  simple  as  possible.  With-  22  Atl.  R.  362,  23  Am.  St  R.  788, 18 
out  attempting  to  anticipate  the  ex-  L.  R  A  224,  is  a  recent  case  declaring 
ceptions  to  the  general  rule  which  in  this  view.  There  was  here  a  sale  of 
the  future  it  may  be  found  necessary  ice  by  description  and  specification 
to  establish,  we  believe  it  to  be  in  the  which  might  easily  have  been  held 
interests  of  justice,  and  to  fairly  ex-  to  be  an  express  warranty,  but  tlie 
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The  former  view  has  much  to  commend  it  in  reason  and 

principle,  but  the  latter  seems  to  be  supported  by  the  weight 
of  authority. 

court  said  that  it  was  "  immaterial  court  treated  the  description  as  im- 

for  present  purposes  whether  it  be  re-  porting  an  implied  warranty  or  oon- 

garded  as  an  express  warranty,  or  dition.     The  buyer  discovered  the 

an  express  condition  implying  war-  alleged  defect  in  the  cattle  when 

ranty."  though  they  finally  declared  they  were  delivered;  but  he  had  paid 

it  to  be  express.   The  defect  was  open  for  them  in  advance  and  needed  them 

to  observation  and  the  buyer  most  badly;  he  therefore  protested  against 

vigorously  protested,  though  he  re-  the  quality,  but  kept  the  cattle  and 

ceived  and  stored  the  ice,  and  subse-  sued  for  breach  of  implied  waiTahty, 

quently  sold  it  on  the  best  terms  he  and  was  held  entitled  to  recover, 

could  obtain.    The  seller  brought  an  The  question  of  the  effect  of  the  ao- 

action  for  the  price,  and  the  defense  oeptance  was  but  briefly  considered, 

was  breach  of  warranty.    The  jury  though  it  was  held  that  keeping  them 

found  that  the  buyer  had  accepted  after  protest  was  not  such  accept- 

the  ice,  and  the  court  below  held  that,  ance  as  waived  the  benefits  of  the 

the  contract  being  executory,  the  de-  warranty. 

fense  of  breach  of  warranty  could  Tacoma  Coal  Ca  v.  Bradley  (1891), 
not  be  made  after  acceptance.  The  2  Wash.  600,  27  Pac.  R  454,  26  Am. 
supreme  court  reversed  the  judg-  St.  R.  800,  also  resembles  Morse  v. 
ment,  holding  that  whether  the  case  Moore,  suprat  in  many  respects.  Here 
was  deemed  to  be  on  condition  or  an  order  was  given  for  fire-brick 
warranty,  the  same  right  to  rely  manufactured  by  the  seller,  who 
upon  the  warranty  attached  to  the  knew  the  purpose  to  which  the  buyer 
executory  as  to  the  executed  sale,  expected  to  put  them.  There  was  aUo 
Acceptance,  the  court  said,  was  not  correspondence  upon  which  a  claim 
necessarily  a  waiver;  the  circum-  of  express  warranty  could  be  based 
stances  must  be  inquired  into,  and  so  that  the  buyer's  demand  might 
whether  in  view  of  them  the  defects  be  placed  on  either  ground.  There 
were  waived  was  a  question  for  the  was  some  dispute  whether  the  de- 
jury.  "It  might  be  ruinous  to  a  fects  were  discoverable  by  inspec- 
vendee,  who  is  in  urgent  need  of  an  tion;  but  the  court  said, ''  be  that  as 
article,  not  to  accept^  it,  although  it  may,  we  are  of  the  opinion  that  the 
even  much  inferior  in  quality  to  the  appellant  [the  buyer]  had  a  right  to 
description  contained  in  the  con-  assume  that  the  brick  were  of  the 
tract.  Certainly,  it  should  not  be  quality  ordered,  and  to  act  accord- 
considered  a  hardship  to  a  seller  to  ingly,  and  that  appellant  violated  no 
require  of  him  a  compliance  with  his  duty  it  owed  respondent  in  failing 
contract,  or  damages  for  his  non--  to  search  for  imperfections  before 
compliance."  using  them.'*  **It  is  undoubtedly 
Morse  v.  Union  Stock  Yards  (1891),  true,"  said  the  court,  "  that  if  the 
21  Oreg.  289, 28  Paa  R.  2, 14  L.  B.  A.  brick  were  defective,  and  appellant 
157,  resembles  Morse  v.  Moore,  supra^  was  silent,  and  did  not  give  notice  or 
in  it3  essential  features,  though  the  offer  to  return  them  within  a  rea- 
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§  1394. 3.  Where  there  was  an  express  warranty.— 

It  was  at  one  time  thought,  as  has  been  seen,  that  an  express 
warranty  could  not  exist  in  connection  with  an  executory  con- 
tract, but  this  view  has  long  since  been  shown  to  be  unsound, 

Bonable  time  after  disoovering  de-  The  nile  that  the  implied  warranty 
fects,  the  right  to  rescind  the  sale  survives  acoeptanoe  is  strongly  en- 
was  thereby  waived.  Bat  the  right  forced  in  niinoia.  Thus  in  Baboock 
to  recover  damages  on  account  of  v;  Trice,  18  IlL  420,  68  Am.  Dea  560, 
defective  quality  was  in  no  wise  af-  which  was  a  sale  of  com  with  an  im- 
fected.  Benjamin  on  Sales  (Bennett's  plied  warranty  of  merchantability,  it 
notes,  1888),  sea  901.  It  is  also  true  was  held  that  while  an  acceptance 
that  in  such  oases  a  failure  to  give  of  the  com,  with  an  opportunity  for 
notice  or  to  offer  to  return  the  goods  inspection  at  the  time  of  delivery, 
would  have  an  important  bearing  without  complaint,  might  raise  a  pre- 
upon  the  question  of  warranty,  and  sumption  that  it  was  of  the  proper 
would  raise  a  strong  presumption  quality,  the  presumption  was  not  con- 
that  the  goods  received  were  of  sat-  dusive  and  would  not  preclude  the 
isf aotory  quality.  Babcock  v.  Trice,  buyer  from  relying  on  the  warranty. 
18  Ul.  430,  68  Am.  Dea  560;  Abbott's  See  also  Crabtree  v.  Kile,  21  111.  180; 
Trial  Evidence,  848.  That  the  vendee  Strawn  v.  Ck>gswell,  28  IlL  457 ;  Mears 
may  retain  the  goods  without  notice  v.  Nichols,  41  IlL  207, 89  Am.  Dea  381: 
and  plead  breach  of  warranty,  in  an  Peck  v.  Brewer,  48  IlL  54;  Doane  v. 
action  by  the  vendor  for  the  purchase  Dunham,  65  IlL  512, 79  IlL  1 81 ;  Estep 
price,  is  shown  by  numerous  author-  v.  Fen  ton,  66  IlL  467;  Owens  v.  Stur- 
itiea  Dayton  v.  Hooglund,  89  Ohio  ges,  67  IlL  866;  Prairie  Farmer  Ca  v. 
St  671;  Polhemus  v.  Heiman,  45  CaL  Taylor,  69  IlL  440, 18  Am.  R  62L 
578;  Hollo  way  v.  Jacoby,  120  Pa.  The  late  case  of  Underwood  t. 
St.  583,  15  AtL  R  487,  6  Am.  St  R.  Wolf  (1890),  131  UL  425,  23  N.  K  R 
787;  Benjamin  on  Sales,  sea  903,  598,  19  Aul  St  R  40,  was  a  case  of 
p.  867,  and  cases  cited;  Babcock  v.  express  warranty,  but  the  language 
Trice,  18  IlL  420,  68  Am.  Dea  560;  of  the  court  extends  to  implied  war- 
Bagley  v.  Cleveland  Rolling  MiU  Ckx,  ranties  as  well,  the  court  saying  that 
21  Fed.  R  159."  it  was  **  unnecessary  to  discuss  any 
In  Graff  v.  Osborne  (1895),  56  Kan.  nice  distinctions  between  warranties 
162,  42  Paa  R  704,  defendant  bought  on  the  one  side,  and  conditions  pre- 
binding  twine  from  the  plaintiff,  re-  cedent  or  descriptions  of  the  property 
lying  on  a  letter  from  the  latter,  on  the  other." 

with  the  representation:  <*  We  deal  So  also  in  Pennsylvania.  Borrekins 

in  nothing  but  first-class  twina"  The  v.  Bevan  (1831),  3  Rawle,  28,  23  Am. 

twine  was  not  equal  to  the  represen-  Dea  85;  Hollo  way  v.  Jacoby  (1888), 

tation.    Heldj  that  defendant  could  120  Pa.  St  583,  15  AtL  R  487,  6  Am. 

elect  to  rescind  the  contract  and  re-  St  R  737. 

turn  the  goods,  or  could  keep  the  in-  English  v.  Spokane  Ck)mmi88ion  Ca 

ferior  goods  delivered  and  recoup  in  (1893),  15  U.  a  App.  218,  6  C.  Q  A.  416» 

damages.  57  Fed.  R  451,  is  also  an  important 
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and  the  contrary  rule  i8  now  firmly  established  even  in  the 
courts  of  the  State  where  it  was  first  doubted.*  Certain  of  the 
difl9culties,  therefore,  which  are  referred  to  in  the  preceding 
section,  caunot  arise  where  the  warranty  was  clearly  an  ex- 
press one. 

It  has  indeed  been  seen  *  that  even  an  express  warranty  can- 
not, in  the  sale  in  prcesentiy  prevail  in  the  face  of  defects  so 
clearly  obvious  that  no  skill  is  required  for  their  discovery; 
but  it  is  also  abundantly  established  that  where  the  buyer  is  in 
doubt  or  is  unwilling  to  rely  upon  his  own  judgment,  he  may 
protect  himself  by  an  express  warranty  which  shall  cover  the 
doubtful  quality.*  But  the  reason  for  the  rule  denying  relief 
in  the  case  of  the  present  sale  applies  much  less  strongly  in  the 
case  of  the  executory  contract,  if  it  can  be  deemed  to  apply 
at  all. 

§  1395.  '.  The  express  warranty,  therefore,  stands  ujx>n 

different  ground  in  reference  to  acceptance  from  that  occupied, 
according  to  many  authorities,  by  the  implied  warranty  or  con- 
case  in  this  coDDection.  There  five  traiy  view  as  maintained  by  some 
carloads  of  potatoes  had  been  shipped  courts,  but  declared  that  the  weight 
from  Omaha,  Nebraska,  to  Spokane  of  authority  as  well  as  reason  gave 
F^ils,  Washington,  under  circum-  the  buyer  the  option  to  reject  the 
stances  which  the  court  held  to  raise  goods  or  receive  them  and  rely  upon 
a  warranty  of  merchantability.  The  the  warranty,  either  by  way  of  af- 
buyers  refused  to  pay  drafts  drawn  firmative  action  or  recoupment.  Bab- 
with  bill  of  lading  attached  until  cock  v.  Trice,  18  III  420,  68  Am.  Deo 
they  had  an  opportunity  to  inspect  560;  Best  v.  Flint,  58  Vt  548, 5  Atl.  R. 
the  potatoes,  and  the  biU  of  lading  102, '56  Aul  R  570;  Polhemus  v.  Hei- 
was  delivered  to  the  buyers,  who  ex-  man,  45  CaL  573;  Hege  t.  Newsome, 
amined  the  potatoes  and  received  96  Ind.  426,  431;  Lewis  v.  Rountree, 
them«  In  an  action  for  the  price,  the  78  K.  G.  823;  and  English  v.  Spokane 
buyers  sought  to  recoup  for  defects  Conun.  Ca,  48  Fed.  R.  106,  were  cited 
in  the  potatoes  apparent  upon  such  and  relied  upon, 
eicamination.  The  sellers  contended  ^  See  cases,  §  1891.  See  also  Day 
that  the  buyers*  acceptance  after  ex-  v.  Pool,  52  N.  Y.  416,  11  Am.  R  719; 
amination  precluded  a  reliance  on  Felsenthal  v.  Hawks,  50  Minn.  178, 
the  implied  warranty.  The  United  52  N.  W.  R.  528;  Scott  v.  Raymond, 
States  court  of  appeals  for  the  ninth  31  Minn.  437,  18  N.  W.  R.  274. 
circuit  held  that  the  warranty  sur-  ^  See  ante^  %  1272. 
yived  and  the  buyers  could  rely  upon  ^  See  ante,  §  1273  et  ^eg. 
it    The  court  referred  to  the  con- 
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dition;  and  it  is  well  settled  where  an  express  warranty  accom- 
panied the  contract,  that  while,  by  accepting  the  goods,  the 
buyer  may  lose  his  right  to  subsequently  reject  them,  he  does 
not  thereby  necessarily  lose  his  right  to  rely  upon  the  war- 
ranty. The  express  warranty  survives  acceptance,  and,  by  the 
great  weight  of  authority,  gives  the  buyer  a  remedy  notwith- 
standing the  defects  were  visible  or  open  to  discovery  at  the 
time  they  were  received.  The  buyer  may  reject  them,  but  he 
is  not  compelled  to  do  so;  he  may  retain  them  and  rely  upon 
the  warranty.^ 

1  Zabriskie  t.  Central  Vermont  R.    930;  English  v.  Spokane  Commission 
R  Ca,  181  N.  Y.  72.  29  N.  K  R  100ft,    Co.,  15  U.  S.  App.  218,  48  Fed.  R  19«, 
[citing  Kent  v.  Friedman,  101  N.  Y.    57  Fed.  R.  451,  6  C.  Q  A.  416;  Central 
616,  3  N.  K  R.  905;  Brigg  v.  Hilton,    Trust  Ca  v.  Arctic  loe  Mach.  Ca,  77 
99  N.  Y.  517,  8  N.  E.  R  51,  52  Am.  R    Md.  202,  26  AtL  R.  498;  Holloway  v. 
63;  Gurney  v.  Atlantic  &  G.  W,  R.    Jacoby,  120  Pa.  St.  583, 15  Atl.  R  487, 
Co.,  58  N.  Y.  358,  and  distinguishing    6  Am.  St.  R.  737;  Cox  v.  Long,  69  N. 
Coplay  Iron  Ca  v.  Pope,  108  N.  Y.    C.  7;  Lewis  v.  Rountree,  78  N.  C.  828; 
232,  15  N.  R  R.  385;  Studer  v.  Blei-    Best  v.  Flint,  58  Vt  548, 5  AtL  R  192; 
stein,  115  N.  Y.  316.  22  N.  E.  R  243.  5    Shupe  v.  Collender,  56  Conn.  489,  15 
L.  R  A.  702;  Pierson  v.  Crooks,  .115    AtL  R  405;  Eagan  Ca  v.  Johnson,  82 
N.  Y.  539,  22  N.  K  R  349, 12  Am.  St.    Ala.  238,  2  a  R  302;  Riddle  v.  Webb 
R  8dlJ;  Fairbank    Canning   Ca  v.    (1895),  110  Ala.  599,  18  S.  R  828;  Day- 
Metzger,  118  N.  Y.  260,  23  N.  R  R    ton  v.  Hooglund,  39  Ohio  St  671. 
372, 16  Am.  St  R  753;  Day  v.  Pool,  52       The  distinction  as  drawn  in  New 
N.  Y.  416,  11  AuL  R  719;  Parks  v.    York  —  in  respect  of  which  many 
Tool  Ca,  54  N.  Y.  586;  Dounce  v.  Dow,    courts  differ,  as  has  been  seen  in  the 
67  N.  Y.  16;  Iroquois  F.  Ca  v.  Wil-    preceding   section,   upon   the   first 
kins  Mfg.  Ca  (1899),  181  IlL  582,  54  N.    pointy  but  with  which  most  courts 
R  R  987;  Underwood  v.  Wolf,  131    agree  as  to  the  second  branch— is 
in.  425,  28  N.  R  R  598,  19  Am.  St  R    stated  thus  in  Fairbank  Canning  Ca 
40;  Babcock  v.  Trice,  18  IlL  420,  68    v.  Metzger,  supi^a:  "It  is  undoubt- 
Am.  Dea  560  (see  also  other  Illinois    edly  the  rule  that  in  cases  of  ezecu- 
cases  in  preceding  section);  Morse  y.    tory  contracts  for  the  sale  and  deliv- 
Moore,  83  Me.  473,  22  AtL  R  362,  28    ery  of  i>ersonal  property,  if  the  article 
Am.  St  R  783, 13  L.  R  A.  224;  La-    furnished  fails  to  conform  to  the 
porte  Implement  Co.  y.  Brock  (1896),    agreement,  the  vendee's  right  to  re- 
99  Iowa,  485,  68N.  W.  R  810;  Jackson    cover  damages  does  not  survive  an 
V.  Mott,  76  Iowa,  268,  41  N.  W.  R  12;    acceptance  of  the  property,  after  op- 
Tacoma  Coal  Ca  v.  Bradley,  2  Wash,    portunity  to  ascertain  the  defect,  un- 
600,  27  Paa  R  454, 26  Am.  St  R  890;    less  notice  has  been  given  to  the  ven- 
Rubin  V.  Sturtevant  (1897),  51 U.  S.    dor,  or  the  vendee  offers  to  return 
App.  286,  26  a  C.  A.  259, 80  Fed.  R    the  property.    Reed  v.  Randall,  29 
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The  single  exception  to  this  rule  is  that  of  the  conditional 
warranty  referred  to  in  the  following  section. 

§  1396«  Effect  of  acceptance  —  Where  contract  proyides 
that  it  shall  be  conclnsive. — While  thus,  in  general,  acceptance 
and  retention  of  the  goods  are  not  necessarily  conclusive  against 

N.  Y.  858,  86  A^"-  Dea  805;  Beok  v.  receipt.    He  then  brought  an  action 

Sheldon,  48  N.  Y.  865;  Coplay  Iron  for  damages  on  the  Warranty,  and 

Ca  V.  Pope,  108  N.  Y.  282, 15  N.  R  R.  was  held  elititled  to  recover. 
885.    But  when  there  is  an  express       But  the  keeping  and  using  of  a 

^warranty,  it  is  unimportant  whether  warranted  article  has  been  held  to 

the  sale  be  regarded  as  executory  or  be  evidence  that  the  claim  of  defects 

inprcBsenti,  for  it  is  now  weU  settled  was  unfounded.    Thus,  in  Hodge  v. 

that  the  same  rights  and  remedies  at-  Tufts  (1896),  115  Ala.  866, 22  a  R  422, 

tach  to  an  express  warranty  in  an  ex-  plaintiff  sold  a  soda  fountain  to  de- 

ecutory  as  in  a  present  sala    Day  v.  fendant  with  a  warranty.    Defend- 

Pool,  52  N.  Y.  416, 1 1  Am.  R.  719 ;  Parks  ant,  in  an  action  for  the  price,  claimed 

V.  Morris  Ax  and  Tool  Ckx,  64  N.Y.  586,  that  it  was  defective,  though  he  kept 

Dounce  ▼.  Dow,  57  N.  Y.  16;  Brigg  v.  the  fountain  and  used  it  for  three  or 

Hilton,  99  N.  Y.  517,  62  Aul  R.  68^  8  more  months  after  becoming  aware 

N.  R  R.  51.    In  such  cases  the  right  of  the  alleged  defects,  and  paid  his 

to  recover  damages  for  the  breach  of  notes  given  for  the  purchase-money 

the   warranty   survives  an  accept-  until  seven  or  eight  months  after  the 

ance,  the  vendee  being  under  no  obli-  sale.     Hdd,  that  his  keeping  and 

gation  to  return  the  goods."  using  the  fountain  was  evidence  that 

And  in  Zabriskie  v.  Central  Yei^  the  claim  of  defects  was  unfounded, 

mont  R.  Ca,  181  N.  Y.  72, 29  N.  E.  R  and  the  payment  of  the  notes  was  a 

1006^  it  is  said:  ''Upon  an  executory  waiver  of  the  right  to  rescind, 
sale  of  goods  by  sample,  with  war-       In  Minnesota  Thresher  Mfg.  Ca  v. 

ranty  that  the  goods  shall  correspond  Hanson  (1892),  8  N.  Dak.  81,  54  N.  W. 

with  the  sample,  the  vendee  is  not  R.  811,  the  court  say:    **  The  reten- 

precluded  from  claiming  and  recov-  tion  and  use  of  the  property,  without 

ering  damages  for  breach  of  war-  notice  [to  the  seller]  of  defects,  under 

mnty,  although  he  has  accepted  the  thegreat  preponderance  of  the  later — 

goods  after  an  opportunity  for  in-  and,  as  we  think,  better — authori- 

spectlon,"  citing  and  distinguishing  ties,  affects  only  the  right  to  rcscinfl. 

the  cases  first  mentioned  in  this  note.  The  buyer  may  still  rely  upon  the 

In  HoUoway  v.  Jacoby,  120  Pa.  St  breach  of  warranty  to  defeat  a  re- 

688, 15  AtL  R.  487,  6  Am.  St  R.  787,  covery,  in  whole  or  in  part,  in  an 

the  buyer  had  paid  for  the  goods  action  brought  by  the  seller  to  re- 

(com)  in   advance;   on   receipt  he  cover  the  purchase  price.  Continued 

found  it  defective;  he  kept  it  and  use  of  the  property,  with  knowledge 

sold  it  on  the  best  terms  he  could,  of  defects,  and  without  notice  or 

giving  no  notice  to  the  seller  until  complaint  to  the  seller,  may  be  more 

after  the  sale^  and  two  months  after  or  less   persuasive  as   evidence  of 
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the  buyer's  right  to  rely  upon  the  warranty,  the  parties  may, 
by  the  express  terms  of  their  agreement,  make  it  so  conclusive. 
This  is  frequently  the  result  in  the  case  of  the  contracts  already 
referred  to  for  the  sale  of  implements  and  machinery,*  the  case 
of  the  so-called  conditional  warranty;  and  the  rule  is  well 
settled  that,  where  the  contract  so  provides,*  a  retention  of  the 
property  without  complaint  or  a  failure  to  give  the  stipulated 

waiver  of  defects,  but  capnot  estab-  defective,  due  notice  must  be  given 

lish  such  waiver  as 'matter  of  law.  to  us  or  our  agent,  and  time  aUowed 

See,  generally,  Kellogg  v.  Denslow..  to  send  a  person  to  put  it  in  order. 

14  Conn.  411;  Aultman  v.  Thierer,  84  If  it  does  not  work  after  this,  and 

Iowa,  272;  Muller  v.  Eno,  14  N.  T.  the  fault  is  in  the  machine,  it  wiU 

697;  Kent  V.  Friedman,  101  N.  T.  616,  be  taken  back  or  that  part  of  it 

8  N.  E.  R.  905;  Vincent  v.  Leland,  100  which  proves  defective  and  will  be 

Mass.  432;    Taylor  v.  Cole,  111  Mass.  replaced,  or  the  money  paid  for  it  re- 

363;  Warder  v.  Fisher,  48  Wis.  838, 4  funded."  Many  substantially  similar 

N.  W.  R.  470;  Ferguson  v.  Hosier,  58  forms  are  found  in  the  older  casea 

Ind.  438;  Pennock  v.  Stygles,  54  Vt.  See  Bomberger  v.  Griener,  18  Iowa, 

226;  Smith  v.  Mayer,  8  Cola  207."  477. 

In  Wisconsin,  Jiowever,  the  distinc-  The  warranty  in  Osborne  v.  Baker, 
tion  between  patent  and  latent  de-  108  Mich.  247,  61  N.  W.  R.  509,  is 
fects  is  adhered  tOw  Buffalo  Barb  fairly  typical  as  to  the  point  in  ques- 
Wire  Co.  v.  Phillips,  67  Wis.  129,  80  tion  of  the  later  forms:  "The  ma- 
N.  W.  R.  295;  Locke  v.  Williamson,  chine  is  hereby  purchased  and  sold 
40Wi&877;  Morehouse  v.  Comstock,  subject  to  the  following  warranty 
42  Wis.  626;  McClure  v*  Jefferson,  85  and  agreement,  and  no  one  has  any 
Wis.  208,  54  N.  W.  R,  777.  But  see  authority  to  add  to  or  change  in  any 
Larson  v.  Aultman,  86  Wis.  281,  56  manner:  All  our  machines  are  war- 
N.  W.  R.  915;  Park  v.  Richardson,  81  ranted  to  be  well  built,  of  good  ma- 
Wi&  899,  51  N.  W.  R  572.  terial,  and  capable  of  cutting,  if  prop- 
^  See  ante,  §  822.  erly  managed,  from  ten  to  fifteen 
>  The  difference  between  the  older  acres  per  day.  If,  on  starting  a  ma- 
and  later  forms  of  contract  may  be  chine,  it  should  in  any  way  prove 
made  clear  by  illustration.  The  con-  defective,  and  not  work  well,  the 
tract  in  Aultman  v.  Theirer,  84  Iowa,  purchaser  shall  give  prompt  notice 
272,  is  fairly  typical  of  the  first  form:  to  the  agent  of  whom  he  purchased 
*'The  Buckeye  reaper  and  mower  is  it,  and  allow  time  for  a  person  to  be 
waiTanted  to  cut,  if  properly  man-  sent  to  put  it  in  order.  If  it  cannot 
aged,  one  acre  per  hour,  or  ten  or  then  be  made  to  do  good  work,  the 
twelve  acres  per  day,  either  grain  or  defective  part  will  be  replaced,  or 
grass,  in  a  workmanlike  manner,  the  machine  received  back  from  the 
with  one  pair  of  ^horses.  The  pur-  purchaser  at  the  office  of  the  agent 
chaser  is  allowed  to  cut  two  acres  of  from  whom  it  was  purchased,  and 
grass  and  also  two  acres  of  grain  on  the  money  or  notes  returned.  Keep- 
trial,  and,  in  case  anything  proves  ing   the   machine  during   harvest, 
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notice  of  defects  to  the  seller  will,  unless  waived,*  be  deemed 
conclusive  evidence  that  the  warranty  is  satisfied.' 

§  1397.  Effect  of  acceptance  when  brought  about  by  frauds 
mistake  or  promise  to  remedy. —  It  needs  no  authority  to  es- 
tablish that  an  acceptance  brought  about  by  the  seller^s  fraud 
cannot  estop  the  buyer;'  nor  that  an  acceptance  given  by  the 
purchaser  under  a  mistake  of  fact  may  in  many  cases  be  open 
to  relief.*  So  it  is  clear  that  an  acceptance  given  provisionally 
upon  the  seller's  promise  to  rectify  defects  cannot  deprive  the 
buyer  of  his  remedy  if  the  seller's  promise  is  not  performed.* 

§  1398.  Effect  of  acceptance  or  rejection  in  part. — Where 
the  contract  is  entire,  even  though  it  be  one  for  several  lots  or 
articles,*  the  vendee  is  not  obliged  to  accept  a  portion  only; 

whether  kept  in  iise  or  not,  shall  be  they  were  iwissed  upon  as  sound  by 

deemed  condtutive  evidence  that  the  a  veterinary  surgeon  whom  he  em- 

maehine  fills  the  warrantyJ**  ployed  to  examine  them.  The  plaint- 

^  As  to  which,  see  antCy  §g  1885,  iff»  who  sold  the  horses,  bribed  the 

1886w  surgeon  to  certify  them  as  sound. 

s  Kingman   ▼.  Watson   (1897),  97  Held,  that  the  plaintiff  could  not 

Wis.  596,  73  N.  W.  R  488;  Beasley  ▼.  recover  on  the  contract,  which  de- 

Huyett  &  Smith  Mfg.  Ca,  92  Oa.  278,  i)ended  on  the  validity  of  the  certifi* 

18  S.  E.  R  420;  Aultman  v.  McEJn-  cate. 

ney  (Tex.  Civ.  App.),  26  a  W.  R.  267.  *  See  anie,  %%  265, 84a 

In  Minn.  Thresher  Ca  v.  Lincoln  ^  Osborne  v.  Carpenter,  87  Minn« 

(1894),  4  N.  Dak.  410,  61  N.  W.  R.  145,  881,  84  N.  W.  R  163;  Fitzpatriok  v. 

a  thresher  was  sold  with  the  usual  Osborne  (1892),  50  Minn.  261,  52  N.  W. 

warranty,  to  be  given  a  fair  trial  for  R  861. 

two  days  and  any  defective  parts  re-  *  "  The  entirety  of  the  contract  is 

turned.    Use  beyond  that  time  was  not  destroyed  by  the  circumstance 

to  be  conclusive  evidence  that  the  that  the  subject  of  the  sale  is  of  such 

machine  satisfied  the  warranty.  The  uniform  character  as  to  be  readily 

machine  wasted  grain,  and  the  vendor  divisible  proportionally,  by  weight  or 

was  notified,  but  his  mechanics  failed  measure,  or  is  contained  in  packages 

to  remedy  the  defect.    Nevertheless  of  uniform  quantity  and  value,  even 

the  vendee  continued  to  use  the  ma-  with  the  added  circumstance  that 

chine  throughout  the  season.    Held,  the  consideration  is  named  only  by 

that  he  waived  any  claim  arising  on  way  of  afSxing  the  rate  or  price  of  the 

a  breach  of  the  warranty.  unit  of  such  division.  Clark  v.  Baker, 

'See  Dutchess  Ca  ▼.  Harding,  49  5  Meta  452;  Morse  v.  Brackett,  98 

N.  Y.  82t    In  Shipway  v.  Broadwood  Mass.  205."    Mansfield  v.  Trigg,  113 

(1899),  1  (J.  K  869,  the   defendant  Mass.  850.    "  But  a  contract,  made  at 

agreed  to  purchase  a  pair  of  horses  if  the  same  time^  of  different  articles^ 
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he  may  insist  upon  having  all  or  none.  He  has,  however,  usu- 
ally no  right  to  accept  a  part  only  and  to  reject  the  residue  as 
not  conforming  to  the  contract.  He  must  accept  or  reject  in 
totOy  and,  if  he  sees  fit  to  reject,  he  must  put  the  seller  in 
^tatu  quo}  Where,  however,  the  contract  is  severable,  the  rule 
is  otherwise.  In  such  a  case  he  may  accept  or  reject  different 
parcels  according  to  their  conformity.^ 

Even  if  the  contract  would  not  ordinarily  be  deemed  severable, 
the  parties  may  by  their  conduct  so  treat  it  as  to  show  that 
they  regarded  it  as  severable  in  fact.'  And  where  the  delivery 
is  to  be  in  instalments,  the  fact  that  the  buyer  has  accepted  one 
instalment  will  not  preclude  him  from  refusing  to  accept  a  sec- 
ond instalment  which  in  fact  does  not  conform  to  the  con- 
tract.* 

at  different  prices,  is  not  an  entire  contract  may  <'  be  broken  by  the  con* 

contract,  unless  the  taking  of  the  current  act  of  both  parties,  and  when 

whole  is  essential  from  the  character  the  [seller]  delivered  and  the  [buyer] 

of  the  property,  or  is  made  so  by  the  accepted  and  paid  for  a  portion  of 

agreement  of  the  parties,  or  unless  it  the  [goods]  without  anything  being 

is  of  such  a  nature  that  a  failure  to .  said  about  the  remainder,  the  parties 

obtain  a  part  of  the  articles  would  by  their  conduct  gave  an  implied  as- 

materially  affect  the  objects  of  the  sent  to  the  severance  of  the  contract 

contract,  and  thus  have  influenced  to  that  extent  at  least."    To  like  ef- 

the  sale,  had  such  failure  been  antic-  feet:  Mansfield  v.  Trigg,  supra. 

ipated."    Norris  v.  Harris  (1860X  15  *  Hubbard  v.  George  (1868),  49  IlL 

Oal  226.  275;  Cahen  y.  Piatt  mpnu 

1  Rubin  V.  Sturte vant  (1897),  51 U.  S.  In  Russell  &  Ca  v.  Lilienthal,auj9ra, 
App.  286,  26  C.  C.  A.  259,  80  Fed.  R.  defendant  contracted  with  plaintiff 
930;  Clark  v.  Baker  (1845),  6  Mete,  to  purchase  certain  lots  of  hops,  rep- 
(Mass.)  452, 11  Mete  186, 45  Am.  Dea  resented  by  samples,  which  were  to 
199;  Morse  v.Brackett  (1867),  98  Mass.  be  accepted  by  a  certain  date  and 
205;  Mansfield  v.  Trigg  (1878X  113  delivered  at  once,  with  the  exception 
Mass.  850;  C)ahen  v.  Piatt  (1877),  69  of  one  lot  which  could  not  be  deliv- 
N.  Y.  348.  25  Am.  R.  203;  Pierson  v.  ered  tiU  lat«r.  All  the  lots  but  the 
Crooks  (1889),  116  N.  T.  539,  22  N.  E.  one  excepted  were  accepted  and  paid 
R.  349,  12  Am.  St  R.  831.  Usage,  for,  but  when  this  last  lot  was  in- 
however,  may  justify  it  Clark  v.  spected  it  was  seen  to  be  inferior  to 
Baker,  11  Mete.  186,  sifpro.  the  sample  and  was  rejected.    Hdd^ 

2  Potsdamer  v.  Kruse  (1894),  67  that  defendant  was  not  bound  to  ao- 
Minn.  193,  58  N.  W.  R  983.  cept  any  lot  that  did  not  conform  to 

s  Russell  &  Ca  V.  Lilienthal  (1899),  sample,  and  he  was  at  liberty  to  re- 
36  Oreg.  105, 58  Paa  R.  890,  where  the  ject  the  lot  he  did  without  offering 
-court  say  that  the  entirety  of  the    to  return  those  already  received. 
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§  1899.  .  On  the  other  hand,  the  fact  that  the  first  in- 
stalments which  have  been  accepted  did  not  comply  with  the 
contract  will  not  justify  the  buyer  in  refusing  to  accept  sub- 
sequent instalments  which  do  conform  to  it.  Thus,  in  a  case 
cited  in  the  preceding  section,^  where  there  was  a  contract  for 
the  delivery  of  glass  in  instalments,  and  the  first  which  had 
been  received  did  not  correspond  with  the  contract,  and  the 
buyers  thereupon  refused  to  receive  any  more  unde»  the  con- 
tract, the  court  said:  ''The  fact  that  the  glass  delivered  and 
received  upon  the  contract  was  inferior  did  not  give  them  the 
right  to  repudiate  the  contract  altogether.  They  could  demand 
better  glass,  and  when  the  plaintiff  offered  to  deliver  the  bal- 
ance, if  it  was  inferior,  they  could  refuse  to  accept  it.  But  if 
plaintiff  was  ready  and  willing  to  deliver  for  the  balance  such 
glass  as  the  contract  called  for,  they  were  bound  to  receive  it." 

§  1400. .  And  so,  still  further,  if  the  buyer  has  accepted 

part  even  under  an  entire  contract,  he  must  pay  for  that  so 
accepted,  notwithstanding  the  subsequent  default  of  the  seller, 
subject,  however,  unless  he  has  waived  it,  to  his  right  to  re- 
<50up  for  the  non-delivery  of  the  residue.^ 

§  1401. .  Moreover,  if  the  contract  is  severable,  the  re- 
fusal of  the  buyer,  though  wrongful,  to  accept  part  of  the  goods 
will  not  justify  the  seller  in  regarding  the  entire  contract  as 
repudiated,  or  release  him  from  his  bblig^tion  to  deliver  or 
tender  the  residue  of  the  articles  in  accordance  with  the  con- 
tract.* 

§  1402.  Rejection — Method  and  effect. —  Where  the  goods 
are  not  such  as  the  buyer  is  bound  to  accept,  ho  is,  of  course, 

1  Cahen  v.  Piatt  (1877),  69  N.  Y.  348,  West  Coast  Lumber  CJa  (1800),  87  CaL 

US  Am.  R.  20a    So^  where  the  buyer,  249,  25  Pac.  R  414 

without  rerorving  the  right  to  reject  ^  Avery  v.  Wilson  (1880),  81  N.  Y. 

later  deliveries,  has  accepted,  paid  841, 37  Am.  H.  503.    But  sje  Ni^htin- 

for  and  retained  certain  instalments  gale  v.  Eiseman  (1890),  121  N.  Y.  288. 

which  did  not  comply  with  the  con-  *Herzog  v.  Purdy  (1897),  119  Cal. 

tract,  he  cannot  on  that  account  re-  99,  51  Paa  R.  27  [citing  Morgan  v. 

fuse   to   receive   later   instalments  McKee,  77  Pa.  St  228;  Young,  etc. 

which   do   conform.      Guernsey  v.  Mfg.  Co.  v.  Wakefield,  121  Mass.  91]. 
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justified  in  rejecting  them.  The  law  prescribes  no  particular 
method  of  rejection,  and,  in  the  absence  of  an  agreement  as  ta 
the  method,  any  means  which  unequivocally  indicates  that  the 
buyer  refuses  to  accept  the  goods  will  suffice.^  The  parties  may 
agree  that  in  case  of  rejection  the  buyer  shall  return  the  goods 
to  the  seller,  but  in  the  absence  of  such  an  agreement  the  buyer 
is  under  no  obligation  to  return  them:  notice  to  the  seller  that 
they  are  rejected  is  all  that  the  law  requires.' 

§  1403  • .  The  effect  of  an  authorized  rejection  is  to  put 

the  seller  in  default,  and  ordinarily  to  release  the  buyer  from 
further  obligation  to  accept.  The  parties  by  their  agreement 
may  and  often  do  stipulate  that,  in  case  of  the  rejection  of  the 
goods  first  offered,  the  seller  shall  have  the  right  to  remedy 
the  defects  or  substitute  other  goods  in  their  place;  but  in  the 
absence  of  such  an  agreement  the  law  does  not  require  the 
buyer  to  give  the  seller  repeated  opportunities  for  performance, 
or  to  accept  a  second  tender  after  a  first  one  has*  been  rejected 
and  after  the  time  first  agreed  upon  has  expired.' 

1  Notice  of  the  buyer*8  refusal  to  Wyman,  100  Mass.  198;  Gray  v.  Con- 

aocept  is  not  invalid  because  it  does  soli  dated  .Ice  Mach.  Ca  (1897),  103 

not  come  from  the  hand  or  mouth  of  Ga.  115,  29  S.  K  R.  604;   Lucy  v. 

the  buyer  himself,  but  from  a  third  Monflet,  5  H.  &  N.  229;  Grimoldby  v. 

person   by   the    buyer's    direction.  Wells,  L.  R.  10  C.  P.  391. 

Jones  V.  Mechanics'  Bank,  29  Md.  287,  The  statement  in  the  letter  of  ptir- 

96  Am.  Dea  533.  chasers  of  patterns  to  the  seller,  ^  We 

3  McCormick  Harvester  Ga  v.  Chee-  fear  we  cannot  use  them  at  alL  We 

rown,  33  Minn.  32,  21  N.  W.R.  846;  must  either  be  paid  for  the  extra 

Exliaust  Ventilator  Co.  v.  Chicago,  cost  or  will   return   the   patterns, 

etc.  Ry.  Ca,  69  Wi&  454  34  N.  W.  R.  Please  advise  us  what  to  do  in  the 

509;   McCormick   Harvester  Ca  v.  matter," — is  not  an  absolute  refusal 

Cochran,  64  Mich.  636,  31  N.  W.  R.  to  accept  Bascom  v.  Danville  Stove 

561;  Gibson  v.  Vail,  53  Vt.  476;  Starr  Ca  (1897),  182  Pa.  St.  427,  38  Aa  R 

V.  Torrey,  22  N,  J.  L,  190;  Smalley  v.  610. 

Hendrickson,  29  N.  J.  Jm  371;  Doane  'See  McCormick  Harvester  Ca  v. 

V.  Dunham,   65   HL  512;   Hunt  ▼•  Russell,  86  Iowa,  556, 63  N.  W.  R  8ia 
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OF  PAYMENT  OP  THE  PEIOBL 


g  1404  In  general 

L  When  Payment  is  Due. 

1405, 1400i  Considerations  oontrol- 
ling, 

1407.  When  no  term  of  credit,  pay* 
ment  and  delivery  pre- 
sumptiTely  contemporane- 

OU& 

1408. Same   rule    applies  to 

executory  contracts. 

1400.  Where  seller  is  to  do  some- 
thing before  payment. 

1410.  Where   term    of   credit    is 

agreed  upon. 

1411.  Where   credit  procured  by 

fraud. 
1410-1414.  Delivery  of  the  goods  not 

necessary. 
141&  By  contract  payment  may  be 

due  before  title  passea 
1410w  Demand   for  payment   not 

necessary. 

n.  PLA.CB  OF  Payment. 

'  1417.  When  no  place  of  payment 
specified,  debtor  must  seek 
creditor. 

in.  The  Amount  to  be  Paux 

1418.  Amount  is  price  agreed  upon. 

1419.  Payment  of  part  does  not 

discharge  the  whol& 

1420.  Exceptions. 

IV.  The  Medium  of  Payment. 

1421.  Unless  otherwise  agreed,  pay- 

ment to  be  in  lawful  money. 
1422L  Money  must  be  genuine. 


§  142a  Payment  by  bill  or  note  — 
Buyer's  note  presumptively 
not  payment. 

1424  Contrary  rule  in  few 

8tate& 

1426. Note  of  third  person. 

1420. Presumptions  not  con- 

clusiv& 

1427.  Action  upon  note  or  original 
consideration. 

1428. Extension  of  time. 

1429.  Acceptance  of  forged  or  in- 
valid not& 

1480. Note  of  insolvent 

1481.  Acceptance  of  note  induced 

by  fraud. 

1482.  Conflict  of  laws. 

1483.  Check  or  draft  as  payment. 

1484.  Certification  does  not  af- 
fect 

1486.  Burden  of  proof. 

1480. Dishonored  or  forged 

check. 

1487.  Payment  in  seller's  own  note 

or  debt 

148a  SetoflC: 

1439-1441.  Payment  in  goods. 
1442. If  goods  not  delivered 

payment  due  in  cash. 

V.  To  Whom  Payment  to  be  Made. 
144a  To  the  seller  or  his  agent 

1.  Implied  Autliority  to  Receive  Pay* 

ment, 

1444  General  considerations. 
1445.  Authority  to  receive  payment 

not  implied  from  possession 

of  bill 
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§  1448.  Agent  having  possession  or 
otlier  indicia  of  ownership 
may  receive  payment. 

1447.  Agent  to  sell  merely  or  to 

solicit  orders,  without  pos- 
session of  goods,  not  author- 
ized to  receive  payment. 

1448.  When    traveling    salesmen 

may  receive  payment. 

1449L When  payment  to  agent 

part  of  terms. 

1450.  Notice  of  want  of  au- 
thority. 

1451, 145^  How,  when  agency  un- 
known. 

1458.  When  authority  to  receive 
payment  implied  from  pos- 
session of  securities. 

1454.  Whether  authority  to  re* 
ceive  payment  implied 
from  relation  of  parties — 
Husband  and  wife — ^Parent 
and  child. 


2.  Construction  of  the  Authority, 

g  1455.  Can    receive    nothing    but 
money. 
145d.  No  authority  to  release  or 
compromise  the  debt 

1457.  May  receive  part  payment. 

1458.  But  may  not  extend  time. 

1459.  Not  authorized  to  receive  be- 

fore dua 

1460.  No  authority  to  take  checks. 

1461.  If  authorized  to  take  check 

or  note,  has  no  authority  to 
indorse  and  collect  it. 

1462.  Authority  to  collect  does  not 

authorize  sale. 

1463.  No  authority  to  deal  with 

funds  collected. 

1464.  May  give  receipt  Or  dischargow 

VL  By  Whom  Payment  to  bb 
Made. 

1465.  By  purchaser  or  his  agent. 
1466, 1467.  By  stranger. 


§  1404.  In  general. —  The  last  duty  of  the  buyer  in  the  line 
of  performance,  remaining  to  be  considered,  is  that  of  payment 
for  the  goods.  It  is  the  duty  of  the  buyer  to  pay  the  price 
agreed  upon  at  the  time,  in  the  manner  and  at  the  place  which 
the  contract  requires. 

It  is  not  deemed  necessary  to  go  at  large  into  the  question 
of  payment  in  general,  as  that  belongs  more  appropriately  to 
other  treatises,  but  so  much  of  the  general  subject  as  is  germane 
to  the  subject  of  sales  of  personal  property  requires  considera- 
tion, and  will  be  dealt  with  as  follows: 
I.  When  payment  is  due. 
II.  The  place  of  payment. 

III.  The  amount  to  be  paid. 

IV.  The  medium  of  payment. 

V.  To  whom  payment  to  be  made. 
VI.  By  whom  payment  to  be  made. 
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I. 

When  Payment  is  Dub. 

§  1405.  Considerations  controlling. —  It  has  been  seen  in 
earlier  sections  that  the  title  to  goods  may  be  transferred  in 
our  law  merely  by  force  of  the  contract  and  intention  of  the 
parties.  Where  the  goods  are  specific,  an  unconditional  agree- 
ment for  their  sale  and  purchase  presumptively  operates  a 
present  transfer  of  the  title,  even  though  the  goods  are  not 
presently  delivered  or  paid  for.  Where  conditions  expressly 
or  impliedly  intervene,  or  the  goods  are  not  yet  ascertained, 
the  title,  as  has  been  seen,  will  still  pass  by  operation  of  the 
contract  when  the  condition  has  been  performed  or  the  goods 
have  been  appropriated. 

§  1406.  .  On  the  transfer  of  the  title,  a  corresponding 

obligation  to  pay  the  price  must  immediately  arise.  But  though 
the  title  may  have  passed,  the  buyer  may  not  be  impliedly  en- 
titled to  possession ;  and  so,  though  an  obligation  to  pay  the 
price  may  have  arisen,  the  performance  of  that  obligation  may 
not  be  due  until  some  future  time.  Before  the  transfer  of  the 
title,  moreover,  by  express  stipulation  an  obligation  to  pay  the 
price  may  arise. 

Assuming  that  such  an  obligation  may  thus  arise,  it  becomes 
important  to  determine  when  its  performance  is  due;  and  to 
the  consideration  of  that  question  this  first  subdivision  will  be 
devoted. 

§  1407.  When  no  term  of  credit^  payment  and  delivery 
presumptively  contemporaneous. —  As  has  been  already  seen,^ 
where  the  contract  is  silent  as  to  the  time  of  payment  and  no 
term  of  credit  is  agreed  upon,  the  law  presumes  that  the  sale 
is  for  cash  and  that  payment  and  the  delivery  are  to  be  imme- 
diate and  concurrent  acts.  In  the  ordinary  case  of  present 
sale,  therefore,  silent  as  to  the  time  of  payment  or  delivery, 
the  seller  is  under  obligation  to  make  an  immediate  delivery 

1  See  an<e,§  538  eiaeg. 
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and  the  buyer  is  required  immediately  and  concurrently  to 
pay  the  price  in  cash.  The  buyer  consequently  cannot  obtain 
the  goods  until  he  has  paid  or  tendered  the  price,  or  the  seller 
waives^  his  right  to  its  present  payment;  neither  can  the  seller 
recover  the  price  unless  he  has  delivered  or  was  ready  to  de- 
liver the  goods.* 

§  1408. Same  rnle  applies  to  executory  contracts. — 

The  same  .rule  must  also  apply  where  the  contract  was  execa- 
tory,  or  where  the  seller  was  bound  to  do  something  to  or  with 
the  goods  to  put  them  in  a  deliverable  condition ;  whenever 
they  are  ready  for  delivery  and  no  term  of  credit  is  agreed 
upon,  payment  and  delivery,  as  in  the  case  of  the  present  sale, 
must  be  deemed  to  be  concurrent  acts.' 

§  1409.  Where  seller  is  to  do  something  before  payment. 

The  parties  may  of  course  agree  that  the  seller  shall  do  some 

1  As  to  waiver,  see  post,  §  549.  '  Bebrends  v.  Beyschlag  (1897),  60 

2  Johnson-Brinkman  Ca  v.  Central  Neb.  804,  69  N.  W.  R  885;  Smack  v. 
Bank,  116  Ma  558,  88  Am.  St.  K.  615,  Cathedral  (1898),  81  N.  Y.  Appi  Div. 
22  a  W.R.  818;  Southwestern  Freight  559. 

Ca  v.  Stanard,  44  Ma  71,  100  Am.  Where  the  goods  are  to  be  deliv- 

Dea  255;    Chapman  v.  Lathrop,  6  ered  in  instalments  and  paid  for  as 

Cow.  (N.  Y.)  110,  16  Am.  Dea  488;  delivered,  it  is  not  necessary  that  the 

Clark  V.  Dales,  20  Wend.  (N.  Y.)  61;  vendee  on  any  day  shall  have  money 

Cole  V.  Swanston,  1  Cal.  51,  52  Am.  in  readiness  to  pay  for  all  of  the 

Dea  288;  Cleveland  v.  Pearl,  68  Vt.  goods;  if  he  is  ready  to  pay  for  those 

127,  21  AtL  R.  261,  25  Aul  St  R.  748;  then  to  be  delivered,  it  is  enongh. 

Whitmarsh  v.  Walker,  1  Meta  (Mass.)  Behrends  v.  Beyschlag,  suprcu 

818;  Palmer  v.  Hand,  18  Johns.  (N.  Where  an  executory  contract  of 

Y.)  484;  La  Mont  v.  La  Fevre,  96  sale  is  evidenced  by  two  oontempo- 

Mich.  175,  55  N.  W.  R.  687;  Walter  raneous  writings,  one  signed  by  the 

V.  Reed,  84  Neb.  544,  52  N.  W.  R  682;  seller  declaring  the  '*  terms  of  sale 

Hall  V.  Brown,  82  Tex.  469, 17  S.  W.  cash,"  and  the  other  signed  by  the 

R.    715;    Sanborn   v.  Shipherd,   59  buyer  reciting,    "I  shall  pay  bills 

Mmn.  144,  60  N.  W.  R  1089;  Neal  v.  daily,"  these  are  to  be  construed  to- 

Boggan,  97  Ala.  611,  11  a  R.  809;  gether  and  to  mean  that  bills  are  to 

Whitman  Agricultural  Ass'n  v.  Na-  be  presented  and  paid  each  day  for 

tional  Ass'n,  45  Ma  App.  90;  Wa-  the  goods  delivered  during  that  day. 

bash  Elevator  Ca  v.  First  National  Anglo-American    Provision   Ca    v. 

Bank,  28  Ohio  St  811;  Merrill  Fur-  Prentiss  (1895),  157  UL  506,  42  N.  R 

niture  C^a  v.  HHl  (1894),  87  Me.  17,  R  157. 
82  AtL  R  712. 
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other  act  than  merely  to  be  in  readiness  to  deliver,  as  to  de- 
liver a  bill  of  lading,  produce  inspectors'  certificates,  insure 
the  goods  and  supply  the  policy,  and  the  like,  and  the  perform- 
ance of  such  additional  act,  unless  waived,  will  be  a  condition 
precedent  to  the  right  to  receive  payment. 

§  1410.  Where  term  of  credit  is  agreed  upon. — Where  a 
term  of  credit  has  been  agreed  upon,  payment  is  not  due  until 
that  term  of  credit  has  expired.^  An  express  agreement  as  to 
credit  is  not  indispensable :  it  may  be  implied  from  the  custom 
of  the  trade  or  the  previous  course  of  dealing  of  the  parties.' 

§  14ll«  Where  credit  procured  by  fraud. — The  fact  that 
the  goods  were  by  fraud  procured  to  be  sold  upon  a  term  of 
credit  will  not,  by  the  weight  of  authority,  permit  a  recovery 
of.  the  price  before  the  expiration  of  the  credit  given:  by  suing 
for  the  price  the  seller  affirms  the  contract,  and  he  must  affirm 
it  as  an  entirety.  The  seller  may,  as  has  been  seen,  rescind 
the  sale  and  recover  his  goods^  or  he  may  recover  their  value 
in  an  action  for  their  conversion  if  they  are  not  returned.'  He 
may  also,  where  the  buyer  has  disposed  of  the  goods  for  money 
or  its  equivalent,  waive  the  tort  and  recover  in  assumpsit  the 
amount  so  recovered  as  money  had  and  received  for  his  ben- 
efit.* But  he  may  not  recover  the,  price  on  the  express  con- 
tracts, because  the  term  of  credit  has  not  expired ;  neither  can 
he  recover  the  price  on  an  implied  contract,  for  where  there  is 
an  express  contract  the  law  will  not  imply  another.*   The  rule 

1  Mmer  V.  Godfrey,  1  Cola  App.  177,  (1879).  93  III  265,  84  Am.  R.  163;  Ful- 

27  Paa  R  1016;  Seattle  Ry.  Ckx  v.  ler  v.  Duren  (1860),  86  Ala.  78,  76  Am. 

Brewing  Ca,  5  Wash.  462,  32  Pac.  R  Dea  318;  Fiquet  v.  Allison  (1864),  12 

102L  Mich.  328;  Watson  v.  Stever  (1872), 

*  Where    no   credit   is    expressly  25  Mich.  386;  Woods  v.  Ayres  (1878), 

agreed  upon,  but  it  is  usual,  the  usual  89  Mich.  345;  Coe  t.  Wagar  (1879),  42 

credit  may  be  relied  upon.    Brooks  t.  Mich.  49;  Nelson  v.  Kilbride  (1897), 

Paper  Ca,  94  Tenn.  701, 81  a  W.  R.  160.  113  MioK  637,  71  N.  W.  R.  1089. 

•See  ante,  §907.  » Kellogg  v.  Turpie  (1879),  93  IlL 

4  See  Jones  y.  Hoar  (1827),  6  Pick.  265,  84  Am.  R.  163;  AUen  t.  Ford 

(Masa)  285;  Berkshire  Glass  Ca  v.  (1837),  19  Pick.  (Mass.)  217;  Bellone 

Woloott  (1861),  2  Allen  (Mass.),  227,  v.  Hull  (1877),  47  Md.  112;  England 

79  Am.  Dea  781;  Kellogg  v.  Turpie  v.  Adams  (1892),  157  Mass.  449,  32  N. 
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would  be  diflferent,  however,  if  the  credit  alone  were  the  only 
part  of  the  contract  resting  on  the  fraud  and  that  could  be 
severed  from  the  other  elements  of  the  contract.* 

§  1412.  Delivery  of  the  goods  not  necessary, — As  has  been 
already  seen,'  the  seller,  in  the  absence  of  an  agreement  to  the 
contrary,  is  not  bound  to  send  or  carry  the  goods  to  the  buyer 
as  a  prerequisite  to  his  right  to  receive  the  price.  Keadiness 
and  willingness  to  deliver  are  all  that  he  needs  to  prove  in 
order  to  recover.' 

§  1413. .  Where  the  property  in  the  goods  has  passed, 

as  in  the  ordinary  case  of  present  sale,  the  buyer  must  pay  the 
price,  notwithstanding  that  the  goods  are  destroyed  while  still 
in  the  seller's  possession.  The  risk  passes  with  the  title,  while 
the  right  to  the  price  inures  at  once  to  the  seller,  who  holds 
thenceforth  merely  as  the  bailee  of  the  buyer.* 

R  R.  665;  Jones  v.  Brown,  167  Pa.  St  How.  Pr.  509;  Kingman  ▼.  Hotaling* 

895,81  AtLR  647;  Bulkley  v.  Morgan  25  Vi^end.  423;  Masson  v.  Bovet,  I 

(1878),  46  Cona  898;  Stewart  v.  Em-  Denio,  69,  43  Am.  Dea  651.  The  New 

erson  (1872),  52  N.  H.  801;  Emerson  York  rule  was  applied  in  Jaffray  v. 

V.  Steel  Ca  (1894).  100  Mich.  127,  58  Wolf  (1896),  4  Okla.  803,  47  Pac.  R. 

N.  W.  R  659;  Ferguson  v.  Carring-  49a    Dietz  v.  Sutcliflfe  (1888),  80  Ky. 

ton,  9  R  &  C.  59;  Strutt  v.  Smith,  1  65Q,  also  adopts  the  same  rule  in  effect, 

a,  M.  &  R.  811;  Selway  v.  Fogg,  5  ^  Kellogg  v.  Turple,  2  IlL  App^  55; 

M.  &  W.  88;  Read  v.  Hutchinson,  3  approved  in  98  1X1 265, 84  Am.  R.  168. 

Camp.  851.  >  See  avi^e,  §  1189. 

The  New  York  cases  permit  the  >  Middlesex  Ca  ▼.  Osgood  (1855),  4 

credit  alone  to  be  avoided.    Thus,  in  Gray  (Masa),  447;  Smith  v.  Gillett 

HeUbronn  v.  Herzog  (1900),  165  N.  Y.  (1869X  50  III  290;  Phelps  v.  Hubbard 

98,    58  N.  E.  R  759,  the  court  says:  (1879X  51  Vt  489;  Dakota  Stock  Ca 

"  There  is  a  well-recognissed  distino-  v.  Price  (1887),  22  Neb.  96, 34  N.  W.  R 

tion  in  such  cases  as  these  between  a  97;  Schneider  v.  Oregon  Co.  (1890).  20 

disaffirmance  of  the  sale  vnth  aU  its  Oreg.  172,  25  Paa  R  891.    See  also 

incidents,  and  a  mere  rescission  of  Wood  y.  Tassell  (1844),  6  Q.  B.  284,  51 

the  credit  upon  which  the  sale  was  Eng.  Com.  L.  284;  Smith  v.  Chance 

made."    Citing  Wigand  v.  Sichel,  3  (1819),  2  R  &  Aid.  75a 

Keyes,  120;  Crossman  v.  Universal  ^Rugg  v.   Minett,    11   East,  210; 

Rubber  Ca,  1^7  N.  Y.  84,  27  N.  E.  R  Smith  v.  Nevitt  (1880),  Walk.  (Misa) 

400,  13  L.  R.  A.  91;  Wilson  v.  Foree,  870,  12  Am.  Dea  571;  Waldron  v. 

6  Johna  lia    See  also  McGoldrick  v.  Chase  (1854).  37  Me.  414,  59  Am.  Dea 

Willits,  52  N.  Y.  612;  Roth  v.  Palmer,  56;   Newhall  v.  Langdon  (1888;,  89 

27  Barb.  652;  Muser  v.  Lissner,  67  Ohio  St  87,  48  Am.  R.  42& 

1224 


OH.  VIII.]  OP  PAYMENT  OF  THE  PEIOB.         [§§  1414-1417. 

§  14:14. .  And  even  thoagh  the  title  has  not  passed,  and 

the  price  is  to  be  paid  only  upon  delivery,  still  if  the  buyer  has 
expressly  assumed  the  risk  of  the  delivery — as  where  the  goods 
are  to  be  sent  by  water  and  the  buyer  assumes  the  risks  of  navi* 
gation, — he  must  pay  the  price  though  the  goods  are  lost  or 
destroyed  before  delivery.* 

§  1415.  By  contract .  payment  may  be  due  before  title 
passes. —  There  is,  moreover,  no  reason  why  the  parties  may 
not  stipulate  that  payment  shall  be  made  even  before  the  title 
passes.  As  is  said  in  a  recent  case :  '^  If  a  man  is  willing  to 
contract  that  he  shall  be  liable  for  the  whole  value  of  a  chattel 
before  the  title  passes,  there  is  nothing  to  prevent  his  doing  so, 
and  thereby  binding  himself  to  pay  the  whole  sum."* 

§1416.  Demand  for  payment  not  necessary. — Unless  there 
is  a  stipulation  to  the  contrary,  the  buyer  is  not  entitled  to  de- 
mand for  payment,  but  must  pay  as  soon  as  payment  is  due, 
under  penalty  of  being  sued.'  The  contract  may,  of  course, 
provide  for  payment  only  after  demand  or  notice,  and  in  such 
cases  the  demand  or  notice,  and  a  reasonable  time  and  oppor- 
tunity to  comply  with  it,  are  essential. to  put  the  buyer  in  de- 
fault.* 

Place  of  Payment. 

§  1417.  When  no  place  of  payment  specified^  debtor  must 
seek  creditor. —  The  parties  may  by  the  contract  determine 
the  place  at  which  payment  shall  be  made,  and  such  a  stipula- 
tion must  control  unless  its  terms  are  waived. 

*  1  As  in  Castle  v.  Playford  (1870;,  Lb  payment  in  ten  years  or  at  such  ear- 

R  5  Ex.  165,  7  Ex.  96L  lier  day  or  time  as  the  defendant 

2  White  V.  Solomon  (1895),  164  Mass.  should  appoint  by  notice  in  writing 

516,  42  N.  E.R.  104,801^  R.  A.  587.  sent  by   post,  or  delivered  to  the 

'  Benjamin  on  Sale  (6th  Am.  ed.),  plaintiff  or  left  at  his  house  or  last 

§  707.  place  of  aboda    It  was  held  that  a 

^Thus  in  Brighty  v.  Norton,  8  R  notice  served  at  noon  to  make  pay* 

A  S.  805.  the  biU  of  sale  provided  for  ment  in  half  an  hour  was  not  a  rea- 
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Where,  however,  no  place  is  fixed,  the  debtor  must  seek  the 
creditor  if  he  be  within  the  JState  and  make  payment  to  him  in 
person;^  but  he  is  not  bound  to  follow  him  beyond  the  confines 
of  the  State,  and  readiness  to  pay  within  the  State  will  be  suf- 
ficient.* 

III. 

The  Amount  to  be  Paid. 

§  1418.  Amount  is  price  agreed  upon. — The  amount  to  be 
paid  is,  of  course,  the  price  agreed  upon,  if  any;  and  if  not,  then 
the  reasonable  or  market  value  of  the  goods.  What  this  price 
is,  and  how  it  is  ascertained  and  determined,  are  matters  which 
have  already  been  considered  in  a  previous  chapter.' 

§  1419.  Payment  of  part  does  not  discharge  the  whole. — 

The  price  agreed  upon  must  not  only  be  the  amount  to  be  paid, 
but  it  must  ordinarily  be  the  whole  price.  For  it  is  well  settled 
that  payment  of  part  of  a  fixed  and  ascertained  debt  at  the  time 
and  place  agreed  upon  is  not  a  discharge  of  the  whole,  even 
though  the  creditor  expressly  agreed  to  receive  it  as  such.  The 
agreement  to  release  the  residue  is,  in  such  a  case,  without  con- 
sideration, and  therefore  without  eflfect.* 

sonable  one.  In  Toms  v.  Wilson,  4  (Ky.)  464:  McKJnder  y.  Little  John 
B.  &  a  442,  a  provision  for  payment  (1843),  4  Ired.  (N.  C.)  L^  19a 
"immediately  on  demand  "  was  held  s  Hale  v.  Patton,  60  N.  T.  233,  19 
to  entitle  the  payor  to  a  reasonable  Am.  R.  168;  Smith  y.  Smith,  25 
opportunity  to  get  the  money.  And  Wend.  (N.  Y.)  405;  AUshouse  y.  Ram- 
in  Massey  v.  Sladen,  L^  R  4  Ex.  13,  say,  6  Whart  (Pa.)  331.  37  Am.  D«c. 
where  notice  was  provided  to  be  417;  South  worth  y.  Smith,  7  Cush. 
given  at  the  debtor's  place  of  busi-  (Mass.)  301;  Tasker  y.  Bartlett,  5 
ness  and  he  was  to  pay  *' instantly  CusK  359;  Jones  y.  Perkins,  29  Miss, 
on  demand,  and  without  delay  on  any  139, 64  Am.  Dea  136;  GiU  y.  Bradlev. 
pretense  whatever,*'  the  same  ruling  21  Minn.  15. 
in  effect  was  mada  'See  ante,  %  204,  et  seq* 

iGale  v.  Corey  (1887),  112  Ind.  89;  *  Bailey  v.  Day,  26  Ma  88;  Lee  v. 

King  Y.  Finch  (1878X  60  Ind.  420;  Openheimer,32Ma25d:  Harrimanv. 

Smith  Y.  Smith  (1842),  2  HiU  (N.  Y.),  Harriman,  12  Gray  (Masa),  341;  War- 

851,  25  Wend.  405;  Hoys  y.  Tuttle  ren  v.  Hodge,  121  Mass.  106;  Lathrop 

(1847),  8  Ark.  124,  46  Am.  Dec.  809;  v.  Page,  129  Mas&  19;  Potter  v.  Green, 

Sanders  y.  Norton  (1827),  4  T.  R  Mon.  6  AUen  (Mass.),  442;  GpnneU  v.  Spike» 
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§  1430.  Exception. —  Payment  of  a  part,  however,  at  a 

different  time,^  or  place,'  or  in  a  different  medium,'  than  that 
stipulated  for,  will  suffice  to  sustain  the  agreement  to  discharge 
the  residue;  and,  where  the  amount  is  unliquidated  and  uncer- 
tain, payment  of  any  sum  made  and  accepted  as  full  payment 
will  discharge  the  whole.^ 

IV. 

The  Medixth  of  Payment. 

§  1421.  Unless  otherwise  agreed^  payment  to  be  in  lawful 
money. —  Unless  otherwise  agreed  upon,  payment  is  presumed 
to  be  required  in  cash  •  and  in  the  lawful  money  of  the  country. 
Parties  may  stipulate  for  payment  in  goods  or  notes  or  any 
other  lawful  thing  that  pleases  them.  They  may  agree  that 
payment  shall  be  made  in  gold  or  silver  or  any  other  form 
of  money,  or  in  the  currency  of  a  particular  time  or  place  ;• 

128  Maea  25;  Gkxxlwin  v.  FoUett,  25  2  Meta  (Masa)  283,  37  Am.  Dec.  95; 

Vt  386;  Wheeler  v.  Wheeler,  11  Vt  Le  Page  v.  McCrea,  1  Wend.  (N.  Y.) 

eO;  Shaw  v.  Clark,  6  Vt  507,  27  Am.  164,  19  Am.  Dea  469;  Friedberg  v." 

Dea  578;  Warren  v.  Skinner,  20  Conn.  Moflfett  (1895),  91  Hun  (N.  Y. ),  17. 

659;  Obendorf  V.  Union  Bank,  81  Md.  ^Donohue  v.  Woodbury,  6  Cush. 

126,  1  Am.  K  81;  McKenzie  v.  Cul-  (Mass.)  148,  52  Am.  Dec.  777;  McDan- 

bieth,  66  N.  C.  534;  Bryan  v.  Brazil,  iels  v.  Lapham,  21  Vt  222;  Goodwin 

52  Iowa,  850, 8  N.  W.  R.  117;  Lankton  v.  Follett*  25  Vt  386;  Warren  v.  Skin- 

T.  Stewart,  27  Minn.  846,  7  N.  W.  R.  ner,  20  Conn.  559;  Bull  v.  Bull,  43 

860.  Conn.  455. 

1  Pearson  Y.  Thomason,  15  Ala.  700,  ^**Casih    or    its    eqniyalent." — 

50  Am.  Dea  159;  Goodnow  v.  Smith,  Where  the  contract  c^lls  for  "  cash 

18  Pick.  (Masa)  414^  29  Am.  Dec.  600;  or  its  equivalent,"  but  the  parties 

Brooks  ▼.  White,  2  Mete.  (Mass.)  283;  have  not  agreed  as  to  what  shall  be 

Booth  T.  Smith,  8  Wend.  (N.  Y.)  66;  deemed  an  equivalent,  the  seller  is 

Smith  T.  Brown,  3  Hawks  (N.  C),  580.  not  bound  to  accept  drafts  on  third 

^  Jones  V.  Bullitt,  2  Litt  (Ky.)  49;  persons  in  payment  and  the  fact  that 

Rising  V.  Patterson,  5  Whart  (Pa.)  he  did  so  on  several  occasions  does 

816;  McKenzie  v.  Culbreth,  66  N.  C.  not  bind  him  to  continue.    Hassard 

584  V.  Hardison  (1895),  117  N.  C.  60,  23  S- 

s  Jones  v.  Bullitt»  supra;  Savage  v.  K  R.  96. 

Everman,  7  Pa.  St  815;  Strang  v.  ^  For  an  elaborate  discussion  of  the 

Holmes,  7  Cow.  (N.  Y.)  224;  Blinn  validity  and  effect  of  contracts  stipu- 

V.  Chester,  5  Day  (dJonn.),  859;  Bull  v.  lating  that  payment  shall  be  made 

Bull,  43  Conn.  455;  Brooks  v.  White,  in  money  of  a  particular  sort,  e.  g.,  in 
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bat  if  they  do  not^  the  current  money  of  the  country  is  in- 
tended.^ 

§  1422.  Honey  mast  be  ge^nine.— It  follows  necessarily 
from  the  rules  already  stated  that  the  money  which  is  to  con- 
stitute the  medium  of  payment  must  be  genuine  money.  Pay- 
ment in  spurious  or  debased  coin,  forged  bills  or  other  worthless 
matter,  in  the  absence  of  fraud  or  negligence  on  the  part  of  the 
payee,  is  therefore  of  no  effect,  and  the  original  indebtedness 
remains  undischarged.' 

§  1423.  Payment  by  bill  or  note — Buyer's  note  pre- 
sanipti?ely  not  payment. —  The  parties  may  agree,  either  ex- 
pressly or  impliedly,*  that  the  buyer's  negotiable  bill  or  note 
shall  be  received  in  absolute  payment  for  the  goods,  and  where 
it  is  so  received  the  paper  must  be  relied  upon,  and  recourse 
cannot  be  had  to  the  original  account.*  The  mere  fact,  however, 
that  the  buyer  gives  his  bill  or  note  for  the  amount  of  the 
goods  does  not  necessarily  argue  that  it  is  received  in  absolute 

gold  or  silver  coin,  see  note  to  29  L.  that  the  agreement  mnst  be  formal 

R.  A.  512  et  seq,  and  593  et  seq,  and  entered  into  in  express  terms, 

1  As  to  payment  in  Confederate  but  that  it  must  be  affirmatively  es- 
money  when  that  was  current,  see  tablished — there  must  be  an  agree- 
Hendry  v.  Benlisa  (1896),  87  Fla.  609,  ment  with  reference  to  that  special 
20  a  R.  800,  34  L.  R.  A.  28a  subject,  but  the  fact  of  such  an  agree- 

2  Markle  v.  Hatfield,  2  Johns.  (N.  Y.)  ment  may  be  found  from  the  ciroum- 
455,  8  Am.  Dec.  446;  Groodrich  v.  stances  of  the  case.  Macomber  v. 
Tracy,  48  Vt.  814, 5  Am.  R.  281 ;  First  Macomber,  —  R  L  — ,  81  AtL  R  758; 
National  Bank  v.  Buchanan,  87  Tenn.  Whitbeck  v.  Van  Ness,  11  Johns. 
82,  9  a  W.  R.  202,  1  L.  R  A.  199, 10  (N.  Y.)  409, 6  Aul  Dea  888;  Gibson  v. 
Am.  St  R.  617;  Eagle  Bank  v.  Smith,  Tobey,  46  N.  Y.  687,  7  Am.  R.  397; 
5  Ck)nn.  71,  18  Am.  Dec.  87;  West  Hart  v.  Boiler,  15  Serg.  A  R.  (F^) 
Philadelphia  National  Bank  v.  Field,  16^  16  Am.  Dec.  586;  Berry  v.  Griffin, 
148  Pa.  St.  478,  22  AtL  R.  829,  24  Am.  10  Md.  27, 69  Am.  Dec.  128;  Riverside 
St  R.  562;  Ritter  v.  Singmaster,  78  Iron  Works  v.  Hall,  64  Mich.  165,  81 
Pa.  St  400:  Mount  v.  Scholes,  120  III  N.  W.  R.  152;  Patten  v.  Hood,  40  Me. 
894, 11  N.  K  a  401;  Clift  v.  Moses,  457;  Burton  v.  WelLs,  30  Mis&  688. 
112  N.  Y.  426,  20  N.  E.  R  892.  «  Hoopes  v.  Strasburger,  87  Md.  890, 

*It  is  sometimes  said  that  the  agree-    11  Am.  R  588;  Berry  v.  Griffin,  gupra; 
ment  to  receive  the  bill  or  note  in    Glenn  v.  Smith,  2  G.  &  J.  (Md.)  498, 20 
absolute  payment  must  be  express,    Am.  Dea  452. 
but  the  true  rule  is  believed  to  be^  not 

1228 


CH.  Vm.]  OF  PAYMENT  OF  THE   PBIOB.  [§  1424. 

payment.  By  the  weight  of  authority,  the  bill  or  note  of  the 
buyer  given  for  the  goods,  whether  at  the  time  of  the  sale  or 
subsequently,  is  presumptively  a  conditional  payment  only, 
and  the  debt  is  not  paid  unless  the  bill  or  note  be  paid.^  To 
make  the  instrument  operate  as  an  absolute  payment,  there 
must  have  been  a  special  agreement  to  that  effect. 

§  1424. Contrary  rule  in  few  States. —  In  a  few  States, 

on  the  other  hand,  the  rule  is  reversed,  and  the  buyer's  nego- 
tiable bill  or  note  is  presumptively  an  absolute  payment,  though 
it  may  have  been  shown  to  have  been  conditional  only.  This 
latter  rule  prevails  in  Indiana,'  Louisiana,'  Maine,^  Massachu- 
setts* and  Vermont.' 

1  See  Bandolph,Ck>m.  Paper  (2d  ed),  Sanborn,  48  N.  H.  171,  80  Am.  Deo. 

g  1509,  where  many  casee  are  cited.  144;  Nightingale  y.  Chafee,  II  R.  L 

See  also  Segrist  t.  Crabtree,  181 U.  a  609,  28  Am.  R.  581 ;  Moses  v.  Trice,  21 

287,  88  L.  ed.  125,  9  Sup.  Ct  R.  687;  Oratt  (Va.)  556,  8  Am.  JL  609;  Nash 

Reed  v.  Van  Ostrand,  1  Wend.  (N.  Y.)  t.  Meggett,  89  Wis.  486,  61  N.  W.  R. 

424,19  Am.  Dec.  529;  American  Brick  288;  Zook  v.  Odle,  8  Ck>la  Appi  87; 

A;  Tile  Ca  v.  Drinkhouse  (1897),  59  N.  Wyman  v.  Rae,  11  G.  &  J.  (Md.)  416, 

J.  L.  462,  86  Aa  R  1034;  Joslin  v.  87  Am.  Dec.  70;  Otto  v.  Halflf  (1896), 

Giese  (1897),  59  N.  J.  L.  18%  86  Atl.  R.  89  Tex.  884,  84  S.  W.  R.  910. 

680;  Stelnhart  v.  Mills,  94  Cal  362, 29  <  Daniel,  Neg.  Inst  (4th  ed.X  g  1260; 

Paa  R.  717, 28  Am.  St  R.  132 ;  Pritch-  Randolph,  Ck>m.  Paper  (2d  ed.),  §  1509 ; 

ard  V.  Smith,  77  Ga.  463:  Bank  v.  Thompson  v.  Peck,  115  Ind.  512,  18 

Gifford,  79  Iowa,  800, 44  N.  W.  R.  558;  N.  E.  R.  16,  1 L.  R.  A.  201 ;  Godfrey  ▼, 

Bradley  t.  Harwi,  48  Kan.  314,  28  Crisler,  121  Ind.  208.  22  N.  E.  R.  999; 

Paa  R.  566;  Au  Sable  Boom  Clk).  v.  Nixon  v.  Beard,  111  Ind.  187, 12  N.  E. 

Sanborn,  86  Mich.  858;  Bi:eitmig  v.  R  131;  Keck  v.  State,  12  Ind.  App. 

Lindauer,  87  Mich.  217;  Brown  v.  119.  39  N.  E.  R  899;  Olvey  v.  Jack- 

Dmickel,  46  Mich.  29,  8  N.  W.  R  537;  son,  106  Ind.  286, 4  N.  K  R.  149;  Brad- 

Geib  V.  Reynolds,  85  Minn.  331,  28  N.  way  v.  Groenedyke,  153  Ind.  508,  55 

W.  R  923;  Washington  Slate  Co.  v.  N.  E.  R.  434. 

Burdick,  60  Minn.  270,  62  N.  W.  R  'Daniel, Neg.  Inst,  §  1260;  Hunt  v. 

285;  Estate  of  Davis,  5  Whart  (Pa.)  Boyd,  2  La.  109. 

580,  34  Am.  Dea  574:  Weymouth  v.  <  Daniel,  Neg.  Inst,  §  1260;  Ran- 

ft  Daniel,  Neg.  Inst,  §  1260;  Ran-  ^  Daniel,  Neg.  Inst,  §1260:  Ran- 
dolph, Com.  Paper,  %  1317;  Thacher  dolpb,  Ck)m.  Paper,  g  1517;  Hutchins 
v.  Dinsmore,  5  Mass.  299,  4  Am.  Dea  t.  Olcutt,  4  Yt  549,  24  Am.  Dec.  634; 
61;  Melledge  t.  Boston  Iron  .Ga,  5  Dana  v.  Binney,  7  Vt  493;  Farr  ▼. 
Ouslu  158,  51  AnL  Dea  59;  Ely  v.  Stevens,  26  Vt  299;  Dickinson  t. 
James,  128  Mass.  86;  Dodge  v.  Emer-  King,  28  Vt  87& 
fion,  131  Ma8&  467. 
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§  1425. Note  of  third  person. —  In  respect  of  the  bill  or 

note  of  a  third  person,  distinctions  are  made  based  upon  the 
time  and  the  method  of  the  transfer.  If  it  be  transferred  for 
an  antecedent  debt,  and  is  indorsed  by  the  buyer,  the  latter  is 
of  course  liable  upon  his  indorsement ;  but  if  it  be  not  indorsed, 
the  prevailing  rule  is  that  the  paper  is  presumptively  to  be  re- 
garded as  conditional  payment  only,  and  not  as  an  absolute 
one,  unless  there  is  evidence  of  an  agreement  to  so  regard  it.^ 
If  the  bill  or  note  is  transferred  contemporaneously  with  the 
sale  but  without  the  buyer's  indorsement,  the  prevailing  rule 
regards  it  as  presumptively  absolute ; '  if  it  be  indorsed  by  the 

dolph,  Com.  Paper  (2d  ed.>,  §  1517;  Contra:  Smith  v.  Bettger,  68  Ind. 
Varner  v.  Nobleborough,  2  Greenlf.  254,  84  Am.  R.  250. 
121, 11  Am.  Dea  48;  Paine  v.  Dwinel,  In  Riverside  Iron  Works  v.  HaU,  64 
53  Me.  52,  87  Am.  Dea  583;  Ward  v.  Mich.  165,  81  N.  W.  R.  152,  the  plaint- 
Bourne,  56  M&  161 ;  Strang  v.  Hirst»  iff  had  sold  goods  to  HaU  for  a  cor- 
61  Me.  li  Bunker  v.  Barron,  .79  Me.  poration  of  which  he  was  president 
62,  8  AtL  R.  253,  1  Am.  St  R.  28a  and  had  shipped  the  goods  to  the 
But,  as  is  pointed  out  in  Strang  v.  corporation.  On  their  arriysd  Hall 
Hirst,  8upra,  the  tendency  of  the  gave  his  individual  acceptance  for 
oourt  is  not  to  extend  the  rule  but  the  price,  due  in  four  months,  which 
rather  to  restrict  it  so  as  to  conform  the  plaintm  acknowledged  as  "in 
as  nearly  as  possible  with  the  rule  settlement  of  account."  This  accept- 
elsewhera  A  non-negotiable  bill  or  ance  was  not  paid  at  maturity,  and 
note  is  not  presumptively  a  payment,  plaintiff  then  unconditionaUy  sur- 
Edmond  v.  Caldwell,  15  Ma  340.  rendered  it  and  received  in  its  stead 

iNoel  T.  Murray,  13   N.  Y.  167;  the  acceptance  of  the  oorporation. 

Holmes  v.  Briggs,  131  Pa.  St  233,  not  indorsed  by  defendant    It  was 

18  AtL  R.  928,  17  Am.  St  R.  804;  held  there  was  prima /acte  evidence 

Shepherd  v.  Busch,  154  Pa.  St  149,  that  the  latter  acceptance  had  been 

26  AtL  R.  863,  35  Am.  St  R  815;  received  as  payment 

Hunter  v.  Moul,  98  Pa.  St  18,  42  Am.  2  See  Daniel's  Neg.  Inst  (4th  ed), 

R.  610 ;  Caldwell  v.  Hall,  49  Ark.  508,  §  1264 ;  Randolph,  Com.  Paper  (2d  ed), 

1  S.  W.  R.  62,  4  Am.  St  R.  64;  Taylor  §  1544.    If  the  seller  of  goods,  at  the 

V.  Conner,  41  Misa  722,  97  Am.  Dec.  time  of  the  sale,  receives  from  the 

419;  Duggan  V.  Pacific  Boom  dla,  6  buyerthenoteof  a  third  person,  with- 

Wash.  593,  34  Pac.  R.  157,  36  Am.  St  out  the   buyer's  indorsement  (such 

R.  182;  Berry  V.  Griffin,  10  Md  27,  69  note   not   being  forged   and  there 

Am.  Dec.  123;  Glenn  v.  Smith,  2  G.  being  no  fraud  on  the  i>art  of  the 

A  J.  (Md.)  493, 20  Am.  Dec.  452.  purchaser),  the  note  will  be  presumed 

The  same  rule  applies  to  an  order,  to  have  been  accepted  in  payment 

Estey  V.  Bimbaum  (1896),  9  S.  Dak.  and  satisfaction,  unless  the  contrary 

174,  68  N.  W.  R.  290.                   *  is  proved    Whitbeck  v.  Van  Nesa,  U 
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buyer,  it  is  then  presumptively  conditional.*  Some  courts, 
however,  treat  it  as  presumptively  absolute  even  in  the  latter 
case.* 

§  1426. Presumptions  not  conclnslve. —  The  presump- 
tion in  any  of  these  cases  may  be  overthrown  by  evidence, 
though  the  burden  of  proof  rests  upon  him  who  seeks  to  over- 
throw it.*  The  sufficiency  of  the  evidence  is,  of  course,  for  the 
jury.* 

§  1437.  Action  npon  note  or  original  consideration. — 

Where  the  bill  or  note  has  not  been  received  in  absolute  pay- 
ment, the  seller,  upon  default  in  payment  of  the  paper,  may,  at 
his  option,  sue  either  upon  the  bill  or  note,  or  upon  the  original 

Johns.  (N.  Y.)  409,  6  Am.  Dec.  388;  about  $800,  would  you  take  a  four 

Gibson  v.  Tobey,  46  N.  Y.  687,  7  AnL  months*  note   in   settlement?    The 

R  897.  note  I  propose  to  give  you  is  given  by 

Where,  at  the  time  of  the  accept-  .    .    .    and  indorsed  by  the  foUow- 

ance  of  goods  sold  upon  trial,  the  ing  individuals "    The  note  was  for 

seller  accepts  the  note  of  a  third  per-  $945.    B  replied:  *'We  will  accept 

son,  he  presumptively  receives  it  as  your  offer;  send  in  your  order.*'    A 

payment     Challoner  v.  Boyington  then  wrote  an  order,  inclosing  the 

(1895),  9X  Wis.  27,  64  N.  W.  R.  422,  re-  note,  saying:  "The  balance  over  the 

affirming  same  case  in  88  Wi&  899,  amount  you  can  remit  to  me  as  soon 

53  N.  W.  R.  694.    But  it  will  not  be  as  the  note  is  paid."    A  ordered  in 

held  payment  where  such  was  not  aU  goods  to  the  amount  of  $974.83; 

the  intention  of  the.  parties.  Duggan  The  note  was  protested  for  non-pay- » 

T.  Pacific  Boom  Ca,  6  Wash.  598,  84  ment,  and  B  sued  A  for  the  price  of 

Pac.  R.  157,  86  Am.  St  R.  182.  the  goods.    Defense,  that  note  was 

1  Daniel,  Neg.  Inst  (4th  ed.),  §  1265;  taken,  by  B  in  payment  Held,  that 
Randolph,  Com.  Paper  (2d  ed.),§§1545f  burden  was  on  A  to  prove  this,  and 
1647.  that  the  correspondence  was  not  suf- 

2  See  Randolph,  Com.  Paper,  §  1545,  ficient  evidence 

and  cases  cited  from  Indiana,  Louis-       ^  See  Randolph,  Com.  Paper,  §  1516, 

iana,  Massachusetts,  Maine  and  Ver-  citing    many    cases;    Shepherd   v. 

mont,  supra,  Busch,  154  Pa.  St  149,  26  AtL  R.  863, 

3 See   Daniel   and  Randolph,  ubi  85  Am.  St  R.  815;   National  Park 

mipra;  League  v.  Waring,  85  Pa  St  Bank  v.  Levy,  17  R.  L  746,  24  AtL  R 

244.  777,  19  L.  R.  A.  475;    Craddock  v. 

In  Sebastian  May  Ca  v.  Codd,  77  Dwight,  85  Mich.  587, 48  N.  W.  R.  644; 

Md.  298,  26  AtL  R.  816,  A  wrote  to  B  Yerkes  v.  Norris,  90  Mich.  28i  51  N. 

asking:  "If  I  would  purchase  a  small  W.  R.  866;  Bond  v.  McMahon,  94 

gtock    .    •    •    say  to  the  value  of  Mich.  557,  54  N.  W.  R.  281. 
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consideration;  though  if  he  pursues  the  latter  course  he  must 
be  prepared  to  surrender  the  bill  or  note  upon  the  trial  or  ac- 
count for  its  non-production.^ 

§  1428. Extension  of  time.—  If  the  taking  of  the  bill 

or  note  is  accompanied  by  an  agreement  for  an  extension  of 
time  until  the  maturity  of  the  instrument,  the  seller  cannot 
before  that  time  sue  for  the  price  upon  tendering  back  the  in- 
strument; but  where  there  is  no  separate  agreement  for  an 
extension,  it  is  held  that  the  mere  acceptance  of  a  bill  or  note 
for  a  demand  due  at  once  does  not  amount  to  an  extension  or 
prevent  the  seller  from  suing  for  the  price  before  the  maturity 
of  the  instrument  if  he  is  ready  upon  the  trial  to  restore  it,* 
though  upon  this  point  the  English  and  many  American  cases 
maintain  the  contrary,  holding  that  the  acceptance  of  the  paper 
implies  an  agreement  to  wait  until  its  maturity.' 

1  Randolph,  Com.  Paper  (2d  ed.),  Supp.  679,  follows  Moore  v.  Fitz,9upra, 

§  1582.    Production  at  the  trial  is  and  distinguishes  Claflin  t.  Taussig, 

sufficient;    it   need    not  previously  7  Hun,  223 :Jagger Iron  Ca  T.Walker, 

have  been  tendered  back.    Hoopesv.  76  N.  Y.  521;  Fleischmann  v.  Stern, 

Strasburger,  37  Md.  390,  11  Am.  R.  90  N.  Y.  110. 

588;  Glenn  v.  Smith,  2  G.  &  J.  (Md.)        <Thus,  Randolph,  Com.  Pftper  (2d 

493. 20  Am.  Dec.  452;  Wyman  v.  Rae,  ed.),g  1569:  "Where  the  creditor  takes 

11  G.  &  J.  416,  37  Am.  Dea  70;  Jack-  a  bill  or  not«  payable  at  a  future  day, 

son  V.  Brow^n  (1897),  102  Ga.  87,  29  S.  his  right  of  action  on  the  original 

E.R.149;Otto  v.Halff  (1896),89Tex.  debt  wiU  be   suspended  until   the 

384,  34  a  W.  R.  910.  paper  becomes  due  (Ben  j.Chalm.  Dig., 

'J  Randolph,  Ck)m.  ^  Paper '  (2d  ed.),  art  251;  2  Daniel,  Neg.  Inst  295; 
§§1569,1570.  In  Moore  V.  Fitz  (1880),  1  Edw.  Bills  &  N.,  §283;  2  Pars. 
59  N.  H.  572,  it  was  held  that  where  Notes  &  B.  155;  Story,  Bills,  §  419; 
the  price  of  goods  is  payable  on  de-  Hoppy  v.  Mosher,  48  N,  Y.  313;  Brews- 
mand,  the  seller,  by  subsequently  ter  v.  Bours,  8  CslL  502;  Blunt  v. 
taking  the  buyer's  time  notes  for  the  Walker,  11  Wis.  334;  Pitt  v.  Aoosta, 
amount,  does  not  extend  the  time  of  18  Fla.  270X  So,  if  he  takes  a  re- 
payment unless  the  notes  are  spe-  newal  of  the  original  bill  or  note 
cially  agreed  to  be  received  in  pay-  (Kendrick  v.  Lomaz,  2  Cr.  &  J.  405; 
ment  (citing  many  cases  in  that  In  re  London,  etc.  Bank,  34  Law  J. 
State).  Whether  it  was  so  received  in  Ch.  418).  But  his  action  is  only  sus- 
payment  is  a  question  of  fact  Wil-  pended  where  the  bill  is  negotiable 
son  V.  Hanson,  20  N.  H.  375;  Foster  and  might,  by  its  transfer,  give  right 
v.  Hill,  36  N.  H.  526.  To  same  eflFect:  of  action  to  another  person  (Webster 
Shaw  V.  Presbyterian  Church  (1861),  v.  Bainbridge,  13  Hun  (N.  Y.),  180X*' 
39  Pa.  St  226.  Graham  v.  Negus  In  England,  see  Davis  v.  Reilly» 
(1890),  55  Hun  (N.  Y.),  440,  8  N.  Y.  [1898]  1  Q.  R  !• 
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§  1429.  Acceptance  of  forged  or  inTalid  note.—  The  accept- 
ance of  the  bill  or  note  of  a  third  person  necessarily  presup- 
poses, in  the  absence  of  any  understanding  to  the  contrary 
that  the  paper  is  a  genuine  and  valid  instrument.  Hence,  though 
accepted  as  payment,  if  the  instrument  was  void  for  usury  *  or 
proves  to  be  a  forgery,*  or  the  maker  is  shown  to  have  been 
incompetent,'  the  eflfect  of  the  paper  as  payment  is  destroyed, 
and  a  recovery  may  be  had  upon  the  original  consideration. 

§  1430, Note  of  insolyent. —  For  like  reasons,  where 

the  seller  accepted  in  payment  the  note  of  a  third  person  who 
had  previously,  but  without  the  knowledge  of  either  buyer  or 
seller,  become  insolvent  and  suspended  payment,  it  was  held 
that  there  was  no  payment  and  that  an  action  for  the  price 
could  be  maintained.*  "  We  do  not  intend  to  say,"  remarked 
the  court,  "  that  the  parties  could  not  have  agreed  that  this 
note  should  be  received  in  payment  whether  the  makers  had 

1  Gerwig  v.  SitterLy  (1874),  56  N.  Y.  is  utterly  void,  cannot  operate,  prima 
2H  where  the  oourt  says :  **  It  is  weU  faciei  as  payment  of  a  debt  for  which 
settled  that  when  a  valid  debt  exists  it  was  given  ").  To  like  effect:  God- 
and  a  usurious  security  is  taken  for  frey  v.  Crisler  (1889),  121  Ind.  203,  22 
it,  the  avoidance  of  the  usurious  se-  K.  K  R.  999. 

curity  revives  the  debt"  Citing  Cook  ^Randolph,  C!k)m.  Paper,  §   1532; 

V.  Barnes,  86  N.  Y.  520;  Winsted  Bank  Roberts  v.  Fisher  (1870),  43  N.  Y.  159, 

V.  Webb,  39  N.  Y.  825,  330.  8  Am.  R  680.     But  in  Bicknall  v. 

2  First  Nat  Bank  v.  Buchanan  Waterman  (1857X  5  R.  L  43  (followed 
(1888),  87  Tenn.  82, 1  L.  R  A.  199,  and  in  Burgess  v.  Chapin,  5  id.  225;  Beck- 
note;  Second  Nat  Bank  v.  Wentzel  with  v.  Famum,  5  id.  280),  where 
(1892),  151  Pa.  St  142,  24  Atl.  R  1087;  there  was  a  contract  of  sale  with 
Emerine  v.  O'Brien  (1881),  36  Ohio  St  payment  to  be  made  in  the  note  of  a 
491;  Albright  v.  Griffin  (1881),  78  third  person,  it  was  held  to  be  no 
Ind.  182.  defense  for  not  delivering  the  goods 

'  Randolph,  Com.  Paper,  §  1526:  that  before  the  contract  the  maker 

Montgomery  v.    Forbes   (1889),  148  had  failed  though  this  was  unknown 

Mass.  249, 19  N.  E.  R  842  (where  a  to  both  parties.   The  court  held  that 

supposed  corporate  maker  had  no  there  was  no  implied  warranty  of 

legal  existence);  Little  v.  American,  solvency,   distinguishing    Roget   v. 

etc  Machine  Ca  (1879),  67  Ind.  67  Merritt,  2  Calnes  (N.  Y.),  117,  and 

(wherQ  a  married  woman's  note  had  citing  Sutherland  v.  Pratt  11 M.  &  W. 

been  taken  for  the  debt  of  her  hus-  296;  Hastie  v.  Couturier,  9  Exch.  102, 

band.  Said  the  oourt:  *' The  taking  of  20  Eng.  L.  &  Eq.  535.    But  compare 

the  note  of  a  married  woman,  which  Benedict  v.  Field  (1858),  16  N.  Y.  595. 
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failed  or  not,  or  even  if  they  bad  failed.    Bat  that  is  not  this 
case." 

§  1431.  Acceptance  of  note  induced  by  frand. —  So,  where 
the  acceptance  of  the  bill  or  note  as  payment  has  been  pro- 
cured through  the  fraudulent  representations  or  practices  of  the 
buyer,  as  where  he  represents  a  worthless  note  to  be  good,  and 
the  like,  it  is  held  that  the  seller  may  disaffirm  the  agreement  to 
receive  it  as  payment  and  may  recover  the  price  of  the  goods, 
restoring  the  note  upon  the  trial.^  The  same  result  will  ensue 
where  the  note  received  is,  by  mistake,  not  the  one  which  the 
seller  agreed  to  receive,*  if  he  has  done  nothing  to  waive  his 
right  to  insist  upon  the  correct  one. 

§  1432.  Conflict  of  laws. —  The  question  whether  the  giving 
and  accepting  of  the  bill  or  note  operates  as  a  payment  and  ex- 
tinguishment of  the  debt  is  one  which  goes  to  the  force  and 
effect  of  the  contract  itself  and  is  not  a  mere  rule  of  evidence. 
It  is  to  be  determined,  therefore,  by  the  law  of  the  place  where 
the  payment  is  made,  and  not  by  that  of  the  place  where  the 
action  is  brought.* 

§  1433.  Check  or  draft  as  payment.— The  principles  re- 
ferred to  in  the  preceding  sections  apply  in  general  to  the  cajse 

1  Susquehanna    Fertilizer    Ca    v.  cuted  a  note  in  the  firm  name  for 

White  (1886),  66  Md.  444, 7  Atl  R.  803;  the  goods,  which  the  seller  received 

Hoopes  Y.  Strasburger,  37  Md.  890, 11  knowing   of  the  dissolution.     The 

Am.  R.  538  [distinguishing  Masson  y.  other  partner  repudiated  the  note, 

Bovet,  1  Den.  (N.  T.)  69,  43  Am.  Dec.  and  the  seller  sued  for  the  pricei    It 

651 ;  Fisher  v.  Fredenhall,  21  BarU  was  held  that  the  receipt  of  the  note 

(N.  Y.)  82,  and  Clements  v.  Smith,  9  did  not  estop  the  seller,  as  the  other 

Gill  (Md.),  156] ;  Case  v.  Seass,  44  Mich,  partner  might  have  acquiesced  in  it» 

195,  6  N.  W.  R  227.    See  also  Biver-  but  that  when  he  repudiated  it,  it 

side  Iron  Works  t.  Hall,  64  Mich.  165,  then  became  a  different  note  from 

81  N.  W.  R.  152.  that  agreed  to  be  received,  and  that 

'Thus  in  Goodspeed  v.  South  Bend  therefore  an  action  could  be  main- 
Plow  Ca.  45  Mich.  237, 7  N.  W.  R  810,  tained  upon  the  original  account 
the  seller  of  goods  to  a  firm  agreed  to  *  Thomson-Houston  Ca  v.  Palmer, 
take  the  firm  note.  After  the  goods  52  Minn.  174,  53  N.  W.  R.  1137, 38  Am. 
had  been  sent  the  firm  dissolved,  and  St  R  536;  Ward  v.  Howe,  38  N.  H.  85w 
one  of  the  former  partners  then  exe- 
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of  checks  and  drafts.  A  check  or  draft  is  not  money  and  does 
not  of  itself  satisfy  an  obligation  to  pay  cash.  The  parties  may, 
however,  agree  to  accept  it  as  money,  and  where  they  do  so 
the  paper  will  be  treated  as  sach ;  ^  but  in  the  absence  of  such 
an  agreement  the  check  or  draft  is  deemed  conditional  pay- 
ment only,  and  will  not  satisfy  the  obligation  unless  the  money 
is  in  fact  received  upon  it,*  or  unless  the  holder  is  guilty  of 
laches  causing  loss  to  the  drawer.' 

1  In  Gibson  t.  Tobey,  48  N.  Y.  637,  «  Bamet  t.  Smith,  80  N.  H.  256,  64 
7  Am.  R.  897,  plaintiff  sold  a  quantity  Am.  Deo.  290;  Gkxxiwin  t.  Masa  L.  & 
of  hogs  to  defendant.  On  their  de-  Tr.  Ca,  152  Mass.  189, 25  N.  £.  R.  100; 
livery  and  the  computation  of  the  Strong  v.  King,  85  DL  1, 85  Am.  Dec. 
amount,  defendant  said  he  would  886;  Burrows  ▼.  State,  187  Ind.  474, 
have  to  go  to  the  bank  for  the  money  87  N.  £.  R.  271,45  Am.  St  R.  210; 
and  asked  plaintiff  which  he  pre*  Fleig  v.  Sleet,  43  Ohio  St  51, 54  Am. 
ferred,  the  cash  or  a  draft  on  New  R  800, 1  N.  R  R  24;  Good  v.  Single- 
York.  Plaintiff  replied  that  he  pre-  ton,  89  Minn.  840,  40  N.  W.  R  859; 
ferred  the  draft  The  hogs  were  National  Bank  of  Ck>mmerce  v.  Chi- 
then  delivered  and  defendant  went  cago^  eta  R  Ca,  44  Minn.  224,  46 
to  the  bank.  He  returned  with  the  N.  W.  R  842,  9  L.  R  A.  268»  20  Am. 
draft  payable  to  plaintiff's  order,  and  St  R  566;  Koones  v.  District  of  Co- 
the  plaintiff  accepted  it  without  the  lumbia,  4  Mackey,  889, 54  Am.  R  278; 
defendant's  indorsement  The  draft  Comtoir  D'Escompte  v.  Dresbach,  78 
was  dishonored^  and  plaintiff,  after  CaL  15,  20  Paa  R  28;  Steinhart  v. 
tendering  it  back  to  defendant,  sued  National  Bank,  94  CaL  862,  29  Paa 
for  the  price.  HOd,  that  the  facts  R  717,  28  Am.  St  R  182;  Weaver  v. 
showed  that  the  draft  had  been  ac-  Nixon,  69  Ga.  699;  Hatcher  v.  Comer, 
oepted  as  absolute  payment  In  Na-  75  Ga.  728;  Stewart  Paper  Ca  v. 
tional  Park  Bank  v.  Levy,  17  R  L  Rau,  92  Ga.  511, 17  a  E.  R  748:  Bar- 
746^  24  AtL  R  777, 19  L.  R  A.  475,  the  ton  v.  Hunter,  59  Ma  App.  610;  John- 
payee  had  indorsed  the  check  away  son-Brinkman  Com.  Ca  v.  Central 
and  it  had  become  the  absolute  prop-  Bank,  116  Mo.  558,  22  a  W.  R  81^,  38 
erty  of  another,  and  this  was  held  to  Am.  St  R  615;  Henry  v.  Conley,  48 
be  sufacient  evidence  that  it  had  Ark.  267,8  a  W.R  181;Bibbv.Snod. 
been  accepted  as  payment  In  Kirk-  grass,  97  Ala.  459, 11  a  R  880;  Kan- 
Patrick  v.  Puryear,  98  Tenn.  409,  24  sas  City  R  Ca  v.  Coal  Ca,  97  Ala, 
a  W.  R  1180,  upon  the  delivery  of  705, 12  a  R  895;  Lowenstein  v.  Bres- 
the  check,  the  debtor's  note  was  de-  ler,  109  Ala.  826, 19  a  R  860. 
livered  to  him  atnd  a  receipt  given.  *  Anderson  v.  Gill,  79  Md.  812,  29 
It  was  held  that  this  was  evidence  Atl  R  527,  47  Am.  St  R  402;  Car- 
that  the  check  was  received  in  pay-  roll  v.  Sweet,  128  N.  Y.  19, 27  N.  E.  R 
raent  768,  13  L.  R  A.  48, 
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§  1434.  Certification  does  not  afTect.—  The  fact  that 

the  check  has  been  certified  before  its  delivery  does  not  alter 
the  presumption.^ 

§  1435.  Burden  of  proof. — The  burden  of  showing  an 

agreement  to  accept  the  check  as  payment  rests  upon  him  who 
alleges  it,^  and  the  suflSciency  of  the  evidence  to  establish  such 
an  agreement  is  ordinarily  a  question  for  the  jury.* 

§  1436. Dishonored  or  forged  check. —  A  check,  more- 
over, is  supposed  to  be  drawn  upon  funds,  and  this  presumption 
enters  into  any  agreement  to  receive  it  as  payment.  Even  if 
such  an  agreement  were  made,  therefore,  if  the  drawer  had 
neither  funds  nor  credit  at  the  bank  upon  which  it  was  drawn, 
the  check  is  worthless,  and  its  falsity  relieves  the  creditor  from 
his  agreement  whether  the  debtor  acted  in  good  faith  or  not.* 
.  The  same  result  ensues  where  the  check  was  a  forgery.* 

§  1437.  Payment  in  seller's  own  note  or  debt. —  Where  the 
sale  is  to  be  for  cash  —  and  this,  as  has  been  seen,  is  the  pre- 
sumption where  no  other  agreement  is  made, —  delivery  and 
payment,  as  has  likewise  be^n  seen,  are  to  be  concurrent  acts, 
and  the  buyer  is  not  entitled  to  the  goods  unless  he  at  the  same 
time  pays  for  them.  If,  in  relying  upon  immediate  payment, 
the  seller  delivers  the  goods  to  the  buyer,  he  may  recover  them 
if  the  buyer  does  not  forthwith  pay.®  The  buyer  having  thus 
received  the  goods  cannot  keep  them  and  tender  in  payment 

iLarsen  v.  Breene,  12  Cola  480,  21  149,  26  AtL  R.  868,  85  Am.  St  R  815; 

Pac.  R.  498;  Born  v.  First  Nat.  Bank,  National  Park  Bank  v.  Levy,  17  R  L 

123  IncL  78,  24  N.  E.  R  173,  7  L.  R.  A.  746,  24  AtL  R  777,  19  L.  R  A.  475; 

442,  18  Am.  St  R  812;  Cincinnati  Blair  v.  Wilaon,  28  Gratt  (Va.)  165; 

Oyster  Ca  v.  National  Bank,  61  Ohio  Springfield  y.  Green,  7  Bazt  (Tenn.) 

St  106^  36  N.  K  R  833,  46  Am.  St  R  301. 

560;  Bickford  v.  First  Nat  Bank,  42  *Fleig  v.  Sleet,  48  Ohio  St  51,  54- 

111.  238,  89  Am.  Dea  436;  Andrews  Y.  Am.  R  800;    Weddigen  v.  Boston 

German  Nat  Bank,  9  Heisk.  (Tenn.)  Elastic  Ca  (1868),  100  Mass.  42a 

211,  24  Am.  R  800.  «  Springer  v.  Hubbard,  82  Ma  299, 

2  Brown  v.  Scott  51  Pa.  St  857;  19  AtL  R  439. 

League  v.  Waring,  85  Pa.  St  244  ^Sqq  this  general  subject  discussed, 

s  Shepherd  v.  Busch,  154  Pa.  St  ante,  §  554  et  aeq. 
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something  which  the  seller  had  not  agreed  to  receive.  The 
buyer,  therefore,  who  has  obtained  the  goods  on  the  basis  of  a 
cash  sale  cannot  tender  payment  in  the  seller's  own  note  or 
other  obligation,  or  satisfy  the  duty  to  pay  by  offering  to  give 
credit  for  the  price  on  the  seller's  indebtedness  to  the  buyer. 
If  the  buyer  insists  upon  so  doing  and  refuses  payment  in  cash, 
the  seller  may  recover  his  goods.^ 

§  1438. Set-off. — Where,  however,  instead  of  treating 

the  contract  as  rescinded  and  recovering  the  goods,  the  seller 
afiSrms  the  sale  and  sues  for  the  price,  he  cannot  then  prevent 
the  buyer  from  setting  off  any  proper  claim,  even  though  it 

1  Thus,  in  Wabash  Elevator  Ca  v.  Ca&»  pi  70,  it  id  held  that,  when  goods 
First  Nat  Bank  (1872),  23  01;iio  St.  have  been  purchased  to  be  paid  for 
811,  it  was  held  that  the  seller,  on  a  on  delivery,  and,  instead  of  payment 
contract  silent  as  to  the  medium  of  in  money,  a  promissory  note  which 
payment)  could  recover  the  goods  has  been  dishonored,  given  by  the 
when  the  buyer  refused  the  cash,  but  owner  of  the  goods,  is  offered  in  pay- 
offered  to  give  credit  on  account,  ment,  the  property  is  not  changed. 
The  court  said  that  under  the  cir-  even  though  the  seller  may  have 
curastances  it  was  clearly  a  sale  for  taken  the  goods  to  the  place  where 
cash,  and  applied  the  rule,  already  they  were  to  be  delivered  and  there 
discussed  ante,  §§  538-557,  that "  A  laid  them  down  in  anticipation  of 
delivery  with  the  expectation  of  re-  immediate  payment  in  money.  The 
ceiving  immediate  payment  is  not  same  ruling,  for  like  reasons,  was 
absolute,  but  conditional  until  pay-  made  in  Allen  v.  Hartfield  (1875),  76 
ment  is  made,  and,  where  there  is  no  III.  358,  where  the  buyer  of  horses  told 
waiver  of  payment,  no  title  vests  in  the  seller  to  put  them  into  the  buy- 
the  purchaser  till  the  price  is  paid  "  er's  bam  and  then  come  to  the  house 
[citing  Adams  v,  O'Connor,  100  Mass.  for  his  pay.  The  seller  did  so,  but 
515;  Whit  well  v.  Vincent,  4  Pick,  when  he  came  to  the  house  the  buyer 
449;  Leven  v.  Smith,  1  Denio,  571;  tendered  him  three  notes  purporting 
Conway  v.  Bush,  4  Barb.  564;  Mer-  to  be  due  from  hipi,  but  which  he 
rill  V.  Stan  wood,  52  Me.  65;  Keeler  v.  claimed  he  did  not  owe.  It  was  held 
Field,  1  Paige,  312;  Russell  v.  Minor,  no  paymentand  that  the  seller  might 
22  Wend.  659;  Hanson  v.  Meyer,  6  recover  his  horses.  A  lawful  tender 
East,-  614;  Hays  v.  Currie,  8  Sandf.  cannot  be  made  by  offering  the  cred- 
Ch.  585;  Conger  v.  Railroad  Ca,  17  itor*s  overdue  promissory  note,  and 
Wis.  477;  Powell  v.  Bradlee,  9  Gill  &  insisting  that  it  be  set  off  against  the 
J.  220;  Haggerty  v.  Palmer,  6  Johna  debt  Barker  v.  Walbridge  (1869),  14 
Ch.  437 ;  Acker  v.  Campbell,  23  Wend.  Minn.  469,  citing  Cary  v.  Bancroft,  14 
372;  Coggill  v.  Railroad  (Ja,  8  Gray,  Pick.  (Mas&)  315,  and  Hallowell  & 
545].  So,  in  Wilmarth  v.  Mountford  Augusta  Bank  v.  Howard,  13  Mass. 
(1821),  4  Wash.  (U.  a  C.  C.)  79, 30  Fed.  235. 
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were  expressly  agreed  that  the  sale  was  to  be  for  ready  money. 
Set-oflf  is  a  statutory  right  of  which  the  defendant  may  avail 
himself,  notwithstanding  a  general  agreement  for  a  cash  sale.' 

§  1439.  Payment  in  goods. — Contracts  for  the  delivery  of 
goods  in  payment  are  usually  one  of  three  kinds:  1.  Contracts 
to  pay  a  given  sum  in.  goods  at  a  fixed  rate.  2.  Contracts  to 
pay  a  given  sum  in  goods,  no  rate  being  fixed.  8.  Contracts 
to  pay  the  given  sum  irr  to  furnish  designated  goods. 

§  1440.  .  As  to  the  first  of  these  classes  some  uncertainty 

exists  whether  the  agreement  is  to  be  regarded  as  giving  the 
payor  the  option  to  pay  the  money  or  deliver  the  goods,  as  he 
may  elect,  or  as  an  absolute  agreement  to  deliver  such  a  quan- 
tity of  goods  as  is  represented  by  the  rate  fixed,  regardless  of 
ita  value  at  the  time  of  payment.  The  question,  obviously,  be- 
comes important  where  the  value  of  the  goods  has  changed  in 
the  interval.  It  is  held  in  some  cases  that  the  contract  is  one 
for  the  delivery  of  the  goods  in  any  event.  If  then  the  goods 
are  not  delivered,  the  action  must  be  for  the  breach  of  the  con- 
tract and  the  measure  of  damages  will  be  the  value  of  the 
goods  at  the  time  of  the  breach.*  Other  cases,  on  the  contrary, 
regard  the  contract  as  one  giving  the  payor  the  option  to  de- 
liver the  goods  or.  pay  the  money  at  the  time  agreed  upon.* 
The  weight  of  authority  seems  to  sustain  this  view. 

§  144:1.  .  With  reference  to  the  contracts  of  the  second 

class  it  seems  everywhere  agreed  that  the  payor  has  the  option 

1  Eland  v.  Rarr  (1801),  1  East,  875;  bonds,"  this  means  that  it  9haXl  be  so 

Comforth  v.  Rivett  (1814),  2  M.  &  SeL  paid  and  not  simply  that  it  may  be; 

610.  the  payor,  therefore,  has  no  option. 

23  Para  on.  Cont  215,  citing  Mea-  Johnson  v.  Dooley  (1808),  65  ArJc  71, 

son  V.  Philips,  Addis.  (Pa.)  346;  Price  44  a  W.  R  1032,  40  L.  R  A.  74 
V.  Justrobe,  Harper  (S.  C),  111;  Cole       •Pinney  v. Gleason,5  Wend.  (N.  Y.) 

V.  Ross,  9  R  Mon.  (Ky.)  393,  50  Am.  893,  21  Am.  Dec.  223;  Brooks  v.  Hnb- 

Dea  517;   Mattox  v.  Creig,  2  Bibb  bard,  8  Conn.  58,  8  Am.  Dea  154; 

(Ky.),  584;    McDonald  v,  Hodge,  5  Perry  v.  Smith,  22  Vt  801;  Smith  t. 

Hay w.  (Tenn.)  85;  Edgar  v.  Boies,  11  Smith,  2  Johns.  (N.  Y.)  235, 3  Am.  Dea 

Serg.  &  R  (Pa.)  445,  per  Gibson,  C.  J.  410;  Hey  wood  v.  Hey  wood,  42  Mei 

Where  a  note  is  "payable  in  levee  229,  66  Am.  Dea  277. 
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to  discharge  the  debt  in  goods  or  money,  as  he  may  elect.^  This 
option  is,  of  course,  expressly  given  in  the  contracts  of  the  third 
class.  The  resalt,  therefore,  is  that  the  payor  has  the  option 
in  the  second  and  third  classes,  and,  by  the  weight  of  author- 
ity, in  the  first  also,  to  discharge  the  obligation  in  goods  or 
money,  as  may  seem  most  advantageous  to  him  at  the  time 
payment  is  dne. 

§  1443. If  goods  not  deliyered^  payment  dne  in  cash. 

In  none  of  the  cases,  however,  does  the  option  survive  the  time 
for  performance,  and  all  authorities  agree  that  if  the  payor  has 
an  option,  but  does  not  on  or  before  maturity  deliver  the  goods, 
his  option  is  lost,  and  the  agreement  then  becomes  an  absolute 
one  for  the  payment  of  the  money  and  may  be  enforced  ac- 
cordingly.' This  rule,  of  course,  would  not  apply  where  the 
payor — as  in  some  cases  of  the  first  class  —  has  no  option.' 

Y. 

To  Whom  Payment  to  be  Made. 

§  1443.  To  the  seller  or  his  agent. —  Payment  for  the  goods 
must,  of  course,  be  made  either  to  the  seller  in  person  or  to 
some  agent  authorized  by  him  to  receive  payment.  The  full 
discussion  of  payment  to  an  agent  belongs  properly  to  a  treat- 
ise upon  the  law  of  agency,  and  has  been  dealt  with  by  the 
present  writer  in  another  work.  Some  discussion  of  it  here, 
particularly  when  the  authority  is  implied  rather  than  express, 
seems,  however,  to  be  appropriate,  and  will  be  given.    Of  an 

» Smith  V.  Ckx)lidge  (1896),  68  Vt  v.  Smith,  «upra;  Read  v.  Sturdevant, 

516,  85  AtL  K  482  [citing  Wilkins  y.  40  Vt  521;  Smith  v.  Coolidge,  68  Vt 

Stevens,  8  Vt  214;  Perry  v.  Smith,  516*  85  AtL  R.  432;  Deel  v.  Berry,  21 

mipra;  Kent  v.  Bowker,  38  Vt  148].  Tex.  468,  73  Am.  Dec.  236;  Dunman 

2  New  York  News  Puh.  Co^  v.  Na-  v.  Strother,  1  Tex.  89,  46  Am.  Dec 

tional  Steamship  Ca  (1895),  148  N.  Y.  97;  Baker  v.  Todd,  6  Tex.  273, 55  Am. 

39,  42  N.  E.  R.  514;  Pinney  v.  Glea-  Dec  775. 

8on««uj>ra; Choice v.Mo8eley,l Bailey       'Johnson  v.  Dooley,  65  Ark,  71* 

<a  Q),  L.  186, 19  Am.  Dec  661 ;  Perry  gupra. 
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express  authority  to  receive  payment  nothing  more  need  here 
be  said  than  that,  if  the  authority  exists  and  is  properly  exer- 
cisedy  the  payment  must  be  good. 

1.  Implied  Authority  to  Beceive  Payment 

§  1444.  General  considerations. — Eepeating  here  to  some 
extent  what  the  writer  has  said  in  another  treatise,^  it  may  be 
noticed  that  whether  an  agent  authorized  to  sell  personal  prop- 
erty has  implied  authority  to  receive  payment  is  a  question 
upon  which  there  has  been  much  difference  of  opinion.  It  will 
be  obvious  that  its  solution  must  depend  largely  upon  the  nat- 
ure of  the  particular  transaction  and  the  usages  if  any  in  rela- 
tion thereto. 

If  a  merchant  places  behind  his  counters  a  clerk  to  sell  goods,, 
it  could  not  be  doubted  that,  in  the  absence  of  a  known  custom 
to  pay  a  cashier  or  other  person,  the  clerk  would  have  implied 
power  to  receive,  at  the  time  of  the  sale^  payment  for  the  goods 
sold  by  him.'  Whether  he  would  have  authority  at  some  sub- 
sequent time  to  receive  payment  for  the  goods  sold,  after  the 
account  had  gone  upon  the  books,  and  the  matter  had  passed 
into  other  hands,  is  evidently  not  so  clear.  If  payment  were 
made  to  him  at  his  usual  place  in  the  store,  the  case  would  pre- 
sent a  different  aspect  than  if  it  had  been  made  to  him  at  his 
own  home  or  upon  the  street.  So,  too,  if  he  were  one  of  many 
salesmen  in  a  large  establishment  in  the  metropolis,  a  different 
case  would  be  presented  than  if  he  were  the  only  clerk  in  a 
country  store,  combining  in  himself  salesman,  bookkeeper^ 
porter  and  collector.' 

1  See  Mechem  on  Agency,  §  836  et  But  there  is  no  implication  from  such 
aeq.  employment  that  he  has  authority, 

2  See  Hirshfield  y.  Waldron,  54  after  the  goods  are  delivered  and 
Mich.  649,  20  N.  W.  R.  628,  where  taken  from  the  store,  to  present  biUs 
Champlin,  J.,  says:  '*The  usual  em-  and  collect  money  due  to  his  employ- 
ployment  of  a  clerk  in  a  retail  store  ers,  because  it  is  not  in  the  scope  of 
is  to  sell  goods  to  customers  or  pur-  the  usual  employment  of  such  clerks.** 
chasers,  and  it  is  implied  from  such  3  g^^  Davis  v.  Waterman,  10  Vt^ 
employment  that  he  has  authority  to  526,  38  Am.  Dec.  216,  where  it  is  held 
receive  pay  for  them  on  such  sale,  that  a  clerk  in  a  country  store  with 

1240 


OH.  Vni.]  OF  PAYMENT  OF  THE  PRIOE.         [§§  1445,  1446. 

Again,  if  he  were  sent  about  the  country  with  authority  to 
Bell  goods  intrusted  to  his  possession  for  that  purpose,  authority 
to  receive  payment  therefor  would  be  implied,  as  it  would  not 
be  presumed  that  the  principal  intended  that  they  should  be 
parted  with  without  payment.^  But  if  his  authority  was  sim- 
ply to  solicit  orders  for  goods,  a  sample  of  which  he  had  in 
his  possession,  it  being  left  for  the  principal  to  deliver  the 
goods  in  pursuance  of  the  orders  taken,  the  question  whether 
the  agent  might  subsequently  collect  payment  merely  as  an 
incident  of  the  authority  to  take  orders  would  present  other 
considerations.* 

§  1445.  Anthority  to  receive  payment  not  implied  from 
possession  of  bill. — The  mere  fact  that  one  claims  to  be  au- 
thorized to  receive  payment  is  no  evidence  of  his  authority, 
nor  can  such  authority  be  implied  from  the  mere  possession  by 
the  assumed  agent  of  the  bill  or  account,  though  made  out 
upon  the  principal's  bill-head  and  in  his  own  handwriting.' 

§  1446.  Agent  having  possession  or  other  indicia  of  owner- 
ship may  receive  payment. —  Where  the  principal  intrusts 
the  agent  with  the  possession  of  the  goods  to  be  sold  and  au- 
thorizes him  to  sell  and  deliver  them,  authority  to  receive  pay- 
ment therefor  will  be  implied,  and  a  payment  made  to  the 
agent  at  the  time  of  the  sale  and  delivery,  or  as  part  of  the 
same  transaction,  will  be  binding  upon  the  principal;^  of  course, 

whom  are  left  the  goods  and  demands  nolds  v.  Continental  InsL  Ca,  86  Mich, 

of  his  employer  has  charge  of  both,  181 ;  McDonough  v.  Heyman,  38  Mich, 

and  in  the  absence  of  his  principal  334 

has  power  to  receive  pay  on  the  de-  *  Butler  ▼.  Dorman,  68  Ma  208,  80 

mands  and  to  institute  suits  for  their  Am.  R.  795;  Sumner  v.  Saunders.  61 

security  when  an  emergency  arises.  Ma  89;  Rice  v.  Groffmann,  56  Ma  484; 

1  See  second  section  following.  Higgins  v.  Moore,  34  N.  Y.  417;  Seipie 

2  8eei)o««,  S  1447.  v.  Irwin,  80  Pa.  St  518;    Capel  v. 
»Hirshfield  ▼.  Waldron,  54  Mich.  Thornton,  8  Car.  &  P.  852;  Pickering 

649,  i:0  N.  W.  R  628;  Dutcher  v.  Beck-  v.  Busk,  15  East  88;  Greely  v.  Bart- 
with.  45  lU.  460,  93  Am.  Dea  232;  lett,  1  GreenL  (Me.)  172,  10  Am.  Dec. 
Komemann  t.  Monaghan,  24  Mich.  54;  Goodenow  t.  Tyler,  7  Mass.  86.  5 
86;  Grover  &  Baker  Sew.  Machine  Aul  Dea  22;  Brooks  v.  Jameson,  55 
Ca  Y.  Polhemus,  84  Mich.  247;  Key-    Ma  505;  Lumley  v.  Corbett,  18  CaL 
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in  the  absence  of  any  knowledge  on  the  part  of  the  purchaser 
that  the  agent  was  not  authorized  to  receive  payment. 

Having  put  the  agent  into  such  a  position  that  he  may  appear 
to  the  world  as  the  owner  of  the  property,  or  having  held  him 
out  as  authorized  generally  to  sell,  it  would  be  a  fraud  upon 
those  who  had  paid  the  agent  in  good  faith,  for  the  principal 
to  be  permitted  to  assert  that  he  was  not  authorized  to  receive 
payment. 

§  1447.  Agent  to  sell  merely  or  to  solicit  orders^  withont 
possession  of  goods^  not  authorized  to  receive  payment. — 

Where,  however,  he  is  not  intrusted  with  possession,  the  nego- 
tiation of  the  sale  of  goods  by  an  agent,  or  the  fact  that  he  is, 
or  acts  as,  agent\  to  solicit  orders  for  goods,  will  not,  in  the  ab- 
sence of  a  controlling  usage  to  the  contrary,  authorize  him  to 
receive  payment  therefor.* 

§  1448.  When  traveling  salesmen  may  receive  payment.— 

The  practice  of  selling  goods  through  the  agency  of  traveling 
salesmen  who  go  from  place  to  place  exhibiting  samples  and 
soliciting  orders  has  become  so  universal  that  the  question  of 
the  authority  of  such  an  agent  to  subsequently  receive  payment 
for  the  goods  has  become  very  important  and  has  been  much 
discussed,  but  the  decisions  have  not  been  entirely  uniform. 
The  preponderance  of  the  authority,  however,  is  undoubtedly 
in  harmony  with  the  principles  stated  in  the  preceding  section, 

404    See  also  Howe  Machine  Ca  v.  100;  Graham  v.  Duokwall,  8  Bosh 

BaUweg,  89  IlL  8ia  {Kj,\  12;  Abrahams  v.  WeiUer,  87  HI. 

1  Janney  v.  Boyd,  80  Minn.   819;  179;  Kohn  v.  Washer,  64  Tex.  181,  58 

Brown  v.  Lally  (1900),  —  Minn.  — ,  Am.  R  745;  Greenhood  v.  Keator,  9 

81  N.  W.  R  588;  Butler  v.  Dorman,  IlL  App.  183;  Komemann  v.  Mona- 

68  Ma  298, 80  Am.  R  795;  Chambers  ghan,  24  Mich.  86;  Bemshouse  v.  Ab> 

V.  Short,  79  Ma  204;  Clark  v.  Smith,  bott,  16  Vroom  (N.  J.),  531, 46  Am.  R 

88  111.  298;  McKindly  v.  Dunham,  55  789;  Adams  v.  Eraser,  82  Fed.  R  211, 

Wis.  515, 13  N.  W.  R  485,  42  Am.  R  27  C.  a  A.  108,  49  U.  a  App.  481 ; 

740;  Seiple  v.  Irwin,  80  Pa.  St  513;  Simon  v.  Johnson  (1894),  105  Ala.  344» 

Law  Y.  Stokes,  3  Vroom  (N.  J.  L.),  249,  16  a  R  884;  Lakeside  Press  Ca  v. 

90  AnL  Dec.  655:  Higglns  v.  Moore,  Campbell  (1897),  39  Fla.  523,  22  a  R 

84  N.  Y.  417;  Wright  v.  Cabot,  89  878;  Clark  v.  Murphy  (1895),  164  Mass. 

N.  Y.  570;  Crosby  v.  Hill,  89  Ohio  St  490,  41  N.  E.  R  674 
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that  mere  authority  to  solicit  orders  for  goods,  or  subscriptions 
for  books  and  other  articles  sold  by  subscription,  the  orders  or 
subscriptions  to  be  filled  by  the  principal,  implies  no  authority 
in  the  agent  to  subsequently  receive  payment,  and  payment 
made  to  such  an  agent  will  not  be  payment  to  the  principal, 
unless  the  agent  be  in  fact  authorized,^  or  unless  the  principal 
has  held  him  out  as  so  authorized,  or  such  payment  is  in  accord- 
ance with  the  usage  in  similar  cases.'  If,  however,  payment 
in  whole  or  in  part  is  to  be  made  at  the  time  the  order  or  sub- 
scription is  taken,  authority  to  receive  such  payment  will  be 
implied.' 

§  1449. When  payment  to  agent  part  of  terms  of 

sale. —  But  it  has  been  held  that  an  agent  authorized  to  take 
the  order  has  the  implied  power  to  make  terms  of  payment  as 
to  time  and  place,  to  the  extent  at  least  of  what  was  custom- 
ary and  not  extraordinary ;  and  that  where  it  is  made  one  of 
the  terms  o£  sale  that  payment  may  be  made  to  the  agent  at 
the  purchaser's  place  of  business,  to  save  the  expense  and 
trouble  of  remittance,  payment  to  the  agent  was  payment  to 
the  principal.* 

So  where  a  traveling  salesman  agreed,  though  without  au- 
thority, to  receive  certain  goods  in  part  payment  for  those  sold 
by  him,  the  purchaser  being  ignorant  of  his  want  of  authoritj^ 
it  was  held  that  the  agreement  was  binding  upon  the  principal 

1  Komemann  ▼.  Monaghan,24Mich.  Law  t.  Stokes,  82  N.  J.  L.  249,  00  Am. 

d6;  McKindly  ▼.  Dunham,  55  Wis.  Dec  655;  Butler  t.  Dorman,  68  Ma 

515,  18  N.  W.  B.  485,  42  Am.  R  740;  29a  80  Am.  R  795.    Contra,  Hoskins 

Seiple  ▼.  IrwiD,  30  Pa.  St  518;  Clark  v.  Johnson,    5  Sneed    (Tenn.),   469; 

Y.  Smith,  88  IlL  298;  Lakeside  Press  Collins  v.  Newton,  7  Bazt  (Tenn.) 

Ca  V.  Campbell  89  Fla.  523,  22  a  R.  269. 

878;  Brown  v.  Lally,  —  Minn. — ,81  2  Meyer  v.  Stone,  46  Ark.  210,  55 

N.  W.  H.  588;  Clark  v.  Murphy,  164  Am.  R  577. 

Mass.  490.  41  N.  R  R  674;  Simon  v.  <See  ante,  §  1444 

Johnson,  105  Ala.  844, 13  S.  R  491, 16  ^Putnam  v.  French,  53  Vt.  402,  88 

a  R  884;  Crawford  v.  Whittaker,  42  Am.  R  682;  Trainer  ▼.  Morison,  78 

W.  Va.  430,  26  a  R  R  516;  Stuart  v.  Ma  160,  8  Atl.  R  185,  57  Am.  R  790; 

Burcham,  50  Neb.  823,  70  N.  W.  R  Hoskins  v.  Johnson,  5  Sneed  (Tenn.), 

888;  Chambers  ▼.  Short,  79  Ma  204;  469. 
Greenhood  v.  Keatqr,  9  IlL  App.  183; 
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who  had  shipped  the  goods  to  the  purchaser.^  Such  an  agent 
could  not,  however,  •  bind  his  principal  by  agreeing  that  the 
price  should  be  set  off  against  a  debt  due  from  the  agent  to  the 
purchaser.' 

§  1450.  Notice  of  want  of  authority. — It  is  frequently 

attempted  to  give  notice  to  the  purchaser  that  the  agent  is  not 
authorized  to  receive  payment  by  printing  or  writing  npon 
the  bill  or  invoice  a  warning  to  that  effect.  Actual  notice  of 
such  limitation  is,  of  course,  binding  upon  the  purchaser,'  but 
whether  such  a  warning  can  be  held  to  be  constructive  notice 
seems  to  depend  upon  its  being  given  such  a  degree  of  promi- 
nence that  the  buyer  can  fairly  be  held  to  have  notice  of  it.* 

^  BilliDgs  ▼.  Mason,  80  Ma  496, 15  to  be  impotisible  to  give  a  purchaser 

AtL  R.  59,  Mechem's  Cases  on  Agenoy,  such  a  notice.    By  aJl  authorities  he 

406  (distinguishing  Clough  v.  Whit-  must  be  presumed  to  have  obaerred 

comb,  105  Mass.  482,  and  Finch  v.  these  words,  and  to  have  had  notice 

I^ansfield,  97  Masa  89,  and  likening  when  they  were  so  prominent  on  the 

the  case  to  Wilson  v.  Stratton,  47  Ma  face  of  the  bill  of  go6ds  in  his  posses- 

120).  sion,  and  in  which  he  alone  was  in> 

'Talboys  v.  Boston,  46  Minn.  144^  terested  as  purchaser.    It  might  as 

48  N.  W.  R.  688.  well  be  said  that  the  contents  of  any 

3  Payment  to  an  agent  after  actual  written  or  printed  notice  of  any 
notice  not  to  pay  will  not  be  good  kind,  or  for  any  purposa  were  not 
Stenwood  v.  Trefethen,  84  Ma  295,  24  presumed  to  have  been  brought 
Atl.  R  855 ;  or  after  actual  notice  that  home  to,  and  to  be  known  by,  a  party 
the  agent's  authority  has  been  re-  on  his  receipt  of  the  notica"  And 
Toked:  Lewis  v.  Metcalf,  53  Kan.  217,  in  Putnam  v.  French,  53  Vt  402,  38 
36  Paa  R  346;  Lancaster  v.  Knick-  Am.  R  682,  the  court  say:  ''Itisfur- 
erbocker  Ice  Ca,  153  Pa.  St.  427,  26  ther  insisted  by  the  plaintiffs'  coun- 
Atl  R  251.  See  also  Lamb  v.  Hirsch-  sel  that  the  defendants  were  charged 
berg,  1  N.  Y.  App.  Div.  519.  with  notice  that  they  must  pay  the 

4  Thus  in  McKinley  v.  Dunham,  55  plaintiffs  and  not  Allen  (the  agent) 
Wia  515,  42  Am.  R.  740,  13  N.  W.  R  by  reason  of  the  words  '  payable  at 
485,  it  is  said  by  Orton,  J. :  '*  On  the  office '  written  on  their  bill  rendered, 
face  of  the  bill  sent  to  the  defendant,  when  the  last  invoice  was  sent  The 
and  directly  under  his  address,  there  defendants  did  not  see  those  worda 
appears  in  large,  legible  print  in  red  Therefore  they  had  no  notice  in  fact 
ink,  as  if  stamped  upon  it,  the  words  Should  they  be  held  chargeable  with 
*  Agents  not  authorized  to  collect'  notice  ?  The  plaintiffs  sent  tliat  bill 
...  If  these  words  so  legible  and  without  any  letter,  when  the  goods 
prominent  on  the  face  of  the  bill  were  sent,  which  was  three  months 
would  not  be  notice,  it  would  seem  before  the  time  of  payment  agreed 
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§  1461, How  when  agency  unknown. — Interesting  ques- 
tions arise  in  these  cases  where  the  agent  at  the  time  acted  as 
the  ostensible  principal,  and  the  fact  of  the  agency  or  the  name 
of  the  real  principal  was  undisclosed.  May  the  agent  here  re- 
ceive payment,  and  what  will  be  the  effect  upon  the  actual 
principal  if  he  does?  The  answer  to  these  questions  depends 
largely  upon  whether  the  agent  has  been  intrusted  with  the 
possession  of  the  goods,  or  otherwise  clothed  with  the  indicia 
of  ownership  thereof.    If  he  has,  and  if  before  the  purchaser 

upon.  The  defendants  examined  it  office,"  printed  in  red  at  the  top. 
as  to  items  charged  and  amount  of  About  two  weeks  afterward,  the 
same,  and  filed  it  away, — never  notio-  agent  called  for  and  received  pay- 
ing those  words;  and  when  AUen  ment,  giving  to  the  purchasers  a  re- 
oame  around  at  about  the  time  he  oeipted  biU  bearing  the  same  notice 
was  to  come  for  the  pay  by  the  terms  in  red  letters  that  appeared  upon  the 
of  the  sale,  they  paid  him  the  bal-  biU  sent  with  the  gooda  The  agent 
ance  due,—  supposing  all  the  while  -embezzled  the  money.  The  court 
that  he  was,  as  he  claimed  to  be,  a  said:  "The  plaintiff  seeks  to  charge 
member  of  the  firm.  In  view  of  the  the  defendants  with  knowledge  that 
obscure  manner  in  which  those  words  payment  was  required  to  be  made 
were  written  on  the  bill-head;  and  of  according  to  the  terms  of  the  notice 
the  circumstances  under  which,  and  in  red  letters  upon  the  bill  sent  with 
the  purposes  for  which  in  other  re-  the  good&  The  defendants  did  not 
spects,  tliat  biU  was  sent,  and  of  the  see  the  notice,  nor,  taking  into  con- 
terms  of  the  contract  as  to  whom  sideration  the  care  ordinarily  ezer- 
and  when  and  where  payment  was  cised  by  prudent  men,  are  they  at 
to  be  made^  we  do  not  think  the  de-  fault  for  not  observing  it.  It  is  not 
fendants  were  guilty  of  such  negli-  so  prominent  upon  the  bill  as  to  be- 
gence,  in  not  seeing  those  words,  as  come  a  distinctive  feature  of  it,  one 
to  be  chargeable  with  notice  which  that  would  be  likely  to  attract  at- 
they  did  not  in  fact  have.  It  was  a  tention  in  the  hurry  of  business  and 
matter  which  the  plaintiffs  might  that  ought  to  have  been  seen  by  the 
easily  have  made  plain.  They  saw  defendanta  It  would  have  been  an 
fit  to  undertake  to  give  the  notice  in  easy  matter  for  the  plaintiff  to  have 
an  obscure  way  which  was  likely  to  inclosed  the  bill  in  a  letter  of  advice, 
be  ineffectual  It  turned  out  so  and  calling  the  attention  of  the  defend- 
they  should  bear  the  consequences."  ants  to  the  fact  that  he  was  unwill- 
And  in  Trainer  v.  Morison,  78  Me.  ing  to  intrust  collections  to  his 
160,  57  Am.  R  790,  8  AtL  R.  185,  it  agent" 

appeared  that  goods  ordered  of  an  See  also  Luckie  v.  Johnson,  89  Gra. 

agent  were  delivered  as  agreed,  ao-  321, 15  S.  K  R  459;  Kinsman  v.  Ker- 

companied  by  a  bill  with  the  words,  shaw,  119  Mass.  140;  Wass  v.  Insur- 

"  AU  bills  must  be  paid  by  check  to  ance  Ca,  61  Me.  587;  Law  v.  Stokes, 

our  order  or  in  current  funds  at  our  32  N.  J.  Lb  249,  90  Am.  Dec.  655. 
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becomes  aware  that  the  assumed  principal  was  merely  the 
agent  of  another,  the  purchaser  has,  in  good  faith  and  the  ex- 
ercise of  reasonable  prudence,  made  payments  to  the  agent,^  or 
has  acquired  an  offset  against  him,'  such  payment  or  set-off 
will  be  operative  against  the  principal. 

§  1:452  •  .  If,  however,  the  agent,  as  in  the  case  of  a  mere 

broker,  had  no  such  possession  or  indicia  of  ownership,  or  if 
the  purchaser  has  acted  in  bad  faith  or  had  reasonable  grounds 
to  believe  that  the  person  with  whom  he  dealt  was  really  but 
an  agent,  then  the  payment  or  set-off  cannot  prevail  against 
the  claims  of  the  real  principal  when  discovered.' 

§  1453.  When  authority  to  receive  payment  implied  from 
possession  of  the  securities. —  Authority  to  receive  payment 
on  securities  may  often  be  implied  from  their  possession  by  the 
agent.  Thus,  where  a  sale  has  been  made  by  an  agent,  and  a 
note  or  bond  or  mortgage  has  been  taken  for  the  price,  and 
the  security  is  left  in  the  agent's  possession  and  control,  au- 
thority to  make  payments  thereon  to  the  agent  may,  in  the 
absence  of  directions  to  pay  it  elsewhere,  be  implied.*    But  the 

iMechem  on  Agency,  §  773;  Ex  'Mechem  on  Agency.  §774;  Bertoli 

parte  Dixon,  4  Ch,  Div.  133;  Peel  v.  v.  Smith  (1897),  69  Vt  425,  38  AtL  R. 

Shepherd,  68  Ga.  365;  Eclipse  Wind  76;  Miller  ▼.  Lea,  35  ^d.  396,  6  Am. 

Mill  Ca  V.  Thorson,  46  Iowa,  181;  R.  417;  Frame  v.  Coal  Ca,  97  Pa.  St. 

Tripp  Boot  &  Shoe  Ca  v.  Martin,  45  309;  Wright  v.  Cabot,  89  N.  Y.  570; 

Kan.  765,  26  Paa  R  424;  Frame  v.  MoLachlin  v.  Brett,  105  N.  Y.  391, 13 

Coal  Ca,  97  Pa.  St  309;  Maxfield  v.  N.  K  R,  17;  Hogan  v.  Shorh,  24  Wend. 

Carpenter,  84  Hun  (N.  Y.),  450.  (N.  Y.)  458;  Bliss  v.  Bliss,  7  Bosw. 

2MechemonAgenoy,§773;Bem8-  (N.  Y.)  339;  Nichols  v.  Martin,  35 

house  V.  Abbott,  45  N.  J.  L.  531,  46  Hun  (N.  Y.X  168;  Childers  v.  Bowen, 

Am.  R.  789;  Bertoli  v.  Smith,  69  Vt  68  Ala.  221;  Baring  v.  Corrie,  supra; 

425,  38  Atl.  R  76;  Baring  v.  Corrie,  2  Mildred  v.  Hermano,  8  App^  Cas.  874; 

R  &  Aid.  137;  Ex  parte  Dixon,  4  Ch.  New  Zealand  Land  Ca  v.  Ruston,  5 

Div.  133;  Semenza   v.  Brinsley,  18  Q.  R  Div.  474. 

Com.  R  (N.  S.)  467;  Borries  v.  Impe-  *  Haines  v.  Pohlmann,  25  N.  J.  Eq. 

rial  Bank,  L.  R  9  Com.  P.  38;  Crosby  179;  Williams  v.  Walker,  2  Sandf. 

V.  Hill,  39  Ohio  St  100;  Talboys  v.  (N.  Y.)  Ch.  825;  Hatfield  v.  Reynolds, 

Boston,  46  Minn.  144, 48  N.  W.  R  688;  34  Barb.  (N.  Y.)  612;  Van  Keuren  v. 

Pratt  V.  Collins,  20  Hun  (N.  Y.),  126;  Corkins,  4  Hun  (N.  Y.),  129, 
Harrison  v.  Ross,  44  N.  Y.  Super.  230. 
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presumption  in  these  cases  is  founded  upon  the  agent's  posses* 
sion  of  the  securities,  and  it  ceases  when  the  securities  are 
withdrawn  by  the  creditor;^  and  it  is  incumbent  upon  the 
debtor  to  assure  himself  on  each  occasion  when  a  payment  is 
made  that  they  still  continue  in  the  agent's  possession,  or  the 
payment  will  not  bind  the  principal,  unless  his  conduct  has 
been  such  as  to  estop  him  to  deny  the  agency.^ 

But  authority  to  receive  payment  of  a  note  payable  to  the 
order  of  the  principal  and  not  indorsed  by  him  cannot  be  pre- 
sumed from  the  mere  possession  by  the  assumed  agent.' 

This  rule  does  not  conflict  with  that  already  noticed/  that 
the  mere  possession  of  the  bill  or  statement  of  an  account, 
though  made  upon  the  principal's  bill-head  and  in  his  hand- 
writing, does  not  imply  authority  to  receive  payment  of  its. 
Securities  for  the  payment  of  money  stand  obviously  upon 
other  ground. 

§  1454.  Whether  aiithority  to  receive  payment  Implied 
from  relation  of  parties  —  Husband  and  wife  —  Parent  and 
child. — Authority  to  receive  payment  cannot  be  implied  merely 
from  the  existence  of  one  of  the  so-called  domestic  relations, 
unless,  as  in  the  case  of  guardianship  of  the  estate  as  well  as  of 
the  person,  the  power  of  business  representation  has  been  legally 
conferred.  Thus,  it  need  scarcely  be  stated,  perhaps,  that  the 
husband  or  wife  has,  as  such,  no  implied  power  to  receive  pay- 

1  Guilford  v.  Staoer,  58  Ga.  618;  81  N.  W.  R.  331;  Western  Security 
Megary  v.  Funtis,  5  .Sand!  Sup.  Ct  Ca  v.  Douglas  (1896),  14  Wash.  215, 
(N.  Y.)  876;  Brown  v.  Blydenburgh,  44  Paa  R  257;  Trull  v.  Hammond 
7  N.  Y.  141;  Cooley  v.  Wmard,  84  la  (1898),  71  Minn.  172,  73  N.  W.  R.  642; 
68,  85  Am.  Deo.  296.  Rhodes  y.  Belchee  (1899),  86  Oreg.  141, 

2  Smith  V.  Kidd,  68  N.  Y.  130,  23  59  Pao.  R  117;  Williams  v.  Walker, 
Am.  R.  157;  Brown  t,  Blydenburgh,  supra;  Hatfield  v.  Reynolds,  supra; 
7  N.  Y.  141;  Kellogg  v.  Smith,  26  N.  Van  Keuren  v.  Ck)rkins,  supra;  Meg- 
Y.  18;  Purdy  v.  Huntington,  42  N.  Y.  ary  v.  Funtis,  supra;  Haines  v.  Pohl- 
334;  Wolford  v.  Young  (1898),  105  mann,  supra;  Cooley  v.  Willard, 
Iowa,  512,  75  N.  W.  R  349;  Harrison  supra;  Brewster  y.  Games,  103  N.  Y. 
V.  Le  Gore  (1899),  109  Iowa.  618,  80  556,  9  N.  E.  R  32a 

N.  W.  R  670;  Bartel  v.  Brown  (1899),       SDoubleday  v.  Kress^  50  N,  Y.  410^ 
104    Wis.    493,   80   N.    W.   R   801;    10Am.R50a 
Bloomer  v.  Dau  (1899),  122  Mich.  522,       ^  See  ante,  §  144& 
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ment  for  the  other.*  Authority  for  that  purpose  may,  of  course, 
be  expressly  conferred,  or  it  may  be  implied  from  circumstances 
as  in  other  cases,'  but  it  does  not  exist  as  the  mere  consequence 
of  the  marriage  relation.  The  same  is  true  also  of  parent  and 
child.  Neither  party,  by  virtue  of  that  relation  alone,  has  im- 
plied authority  to  receive  payment  for  the  other,  though  the 
authority  may  be  conferred  as  in  other  cases.* 

2.  Construction  of  the  Authority. 

§  1465.  Can  receive  nothing  bnt  money. —  An  agent  author- 
ized merely  to  collect  a  demand  or  to  receive  payment  of  a 
debt  cannot  bind  his  principal  by  any  arrangement  short  of 
an  actual  collection  and  receipt  of  the  money .^  He  cannot, 
therefore,  take  in  payment  the  note  of  the  debtor  payable  either 
to  himself,*  or  to  his  principal ;  •  or  the  note  or  bond  of  him- 
self,^ or  of  a  third  person;®  or  a  draft  or  order  on  a  stranger,* 
• 

1  See  Meohem  on  Agency,  §g  62, 6a    Garrett,  L.  R.  5  a  P.  451;  Ward  ▼• 

2  See  Stanton  v.  French,  83  OaL  194^    Evans,  2  Ld.  Raym.  928;  PoweU  ▼. 
23  Paa  R  355.  Henry,  27  Ala.  612;  Taylor  v.  Robin- 

'See  Meohem  on  Agency,  §g  51,  son,  14  CaL  396:  Mathews  t.  Hamil- 

59,  86.  ton,  23  IlL  470;  Robson  v.  Watts,  11 

^  Robinson  t.  Anderson.  106  Ind.  Tex.  764;  British  &  Amer.  Mtg.  Ga 

152,  6  N.  a  R   12;  McCormick  v.  v.  Tibballs,  63  Iowa,  468, 19  N.  W.  R 

Wood,  etc.  Ca,  72  Ind,  518;  O'Connor  319;  Pitkin  v.  Harris,  69  Mich.  133, 37 

V.  Arnold,  53  Ind.  203;  Ward  v.  Smith,  N.  W.  R  61. 

7  Wall.  (U.  S.)  447;  Waterhouse  v.  «  Corning  v.  Strong,  1  Ind.  329;  Mo- 
Citizens*  Bank,  25  La.  Ann.  77 ;  Rodg-  CnUooh  v.  MoKee^  16  Pa.  St  289;  Rob- 
ers  v.  Bass,  46  Tex.  505;  Moore  v.  Pol-  inson  v.  Anderson,  106  Ind.  152,  6  N. 
lock,  50  Neb.  900,  70  N.  W.  R  541;  K  R  12. 

Stuart  y.  Burcham,  50  Neb.  823,  70  N.  «  Miller  v.  Edmonston,  8  Blaokt 

W.  R  383;  Nicholson  v.  Pease,  61  Vt  (Ind.)  291. 

534, 17  AtL  R  720;  Scully  v.  Dodge,  'McCarver  v.  Nealey,  suprCL 

40  Kan.  395, 19  Paa  R  807;  Padfield  sLangdon  v.  Potter,  13  Mass.  319; 

V.  Green,  85  IlL  529;  Woodbury  v.  Wilkinson  v.  HoUoway,  7  Leigh  (Va.), 

Lamed,  5  Minn.  339;  Trull  v.  Ham-  277 ;  Smock  v.  Dade,  5  Rand.  (Va.)  639; 

mond,  71  Minn.  172,  73  N.  W.  R  642;  Smith  v.   Lamberts,  7  Qratt  (Va.) 

McCulloch  V.  McKee,  16  Pa.  St  289;  138;  Wiley  v.  Mahood,  10  W.  Va.  206w 

Aultman  v.  Lee,  43  Iowa,  404;  Gray-  •  MoCarver  v.  Nealey,  1  Q.  Greene 

don  V.  Patterson,  18  Iowa,  256;  Mc-  (Iowa),    360;   Drain   v.  Doggett,  41 

Carver  ▼.  Nealey,  1  G.  Greene  (Iowa),  Iowa,  682;  Goldsborough  ▼•  Turner^ 

360;  Kirk  v.  Hiatt,  2  Ind.  322;  Com-  67  N.  a  403. 
ing  V.  Strongs  1  Ind.  829;  Bridges  v. 
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or  horses,  wheat,  merchandise  or  other  property  ot  any  kind ;  * 
or  Confederate  or  other  depreciated  currency ;  *  or  corporate 
bonds,  especially  where  they  are  worthless ;  •  nor  can  he  set 
oflf  a  claim  due  from  himself;*  or  take  property  for  his  own 
use  in  payment.* 

Where,  however,  the  agent  was  a  bank  of  deposit,  it  was  held, 
while  recognizing  the  general  rule,  that  it  might  receive  in  pay- 
ment one  of  its  own  certificates  of  deposit.* 

And  so,  it  has  been  held,  an  agent  authorized  to  negotiate 
a.  note  might  accept  in  place  of  money  a  certificate  of  deposit 
payable  on  demand,  issued  by  a  solvent  bank.'' 

§  1456,  No  authority  to  release  or  compromise  the  debt. 

It  follows,  as  a  corollary  of  the  rale  above  referred  to,  that  an 
agent  authorized  merely  to  collect  or  receive  payment  has  no 
implied  power  to  release  the  debt,  in  whole  or  ip  part,  or  to  com- 
promise the  claim,  without  payment;  *  nor  can  he  discharge  the 

1  Rhine   v.    Blake,    59    Tex.    240;  Pao.  R  1052;  Greenwood  v.  Buras,  50 

Wright  V.  Daily,  26  Tex.  730;  Kent  v.  Ma  52;  McCormiok  v.  Keith,  8  Neh 

Ricjards,  8  Md.  Ch.   892;  Harper  v.  143;  Irwin  v.  Workman,  3  Watts 

Harvey,  4  W.  Va.  539;  Kirk  v.  Hiatt,  (Pa.),  357;   Ck)J0Eman  v.  Hampton,  3 

2  Ind.  322;  Aultman  v.  Lee,  43  Iowa,  Watts  &  Serg.  (Pa.)  377:  Bridges  v. 

404;  Martin  ▼.  United  States,  2  T.  B.  Garrett,  L.  R  5  C.  P.  451^  Sykes  v. 

Monr.  (Ky.)  89, 15  Am.  Dea  129;  Rey-  Giles,  5  M.  &  W.  645;  Scott  v.  Irving, 

nolds  V.  Ferree,  86  III  570;  Hayes  v.  1  B.  &  Ad.  605;  Catterall  v.  Hindle, 

Oolby,65N.'K  192,18  AtL  R  251;  WiU-  L.  R  1  G  P.  187;  Hurley  v.  Watson, 

iams  V.  Johnston,  92  N.  C.  532,  58  68  Mich.  531,  36  N.  W.  R  726;  Stet- 

Am.  R  428;  Pitkin  v.  Harris,  69  Mich,  son  v.  Briggs,  114  CaL  511,  46  Pac.  R 

133. 37  N.  W.  R  61.  603;  Smith  v.  James,  53  Ark.  135,  13 

« Webster  v.  Whitworth,  49  Ala.  a  W.  R  701. 

201;  Fritz  V.  Stover,  22  Wall  (U.  Q,)  « Williams  v.  Johnston,  02  N.  C 

19a    See  Baird  v.  Hall,  67  N.  C.  230.  532,  53  Am.  R  42a 

See  also  34  L.  R  A.  28a  «  British,  etc.  Mortgage  Ca  v.  Tib- 

•  Paul  V.  Grimm  (1895),  165  Pa.  St  bals,  63  Iowa,  468, 19  N.  W.  R  319. 

139,  30  AtL  R  721,  44  Am.  St  R  64a  'Poorman  v.  Woodward,  21  How. 

*Whitneyv.  State  Bank,  7  Wis.  620;  (U.  S.)  266, 1  Myer*s  Fed.  Dea,  §  61. 

Butts  V.  Newton,  29  Wia  632;  Stew-  8  Herring  v.  Hottendorf,  74  N.  C. 

Art  V.  Woodward,  50  Vt  78,  28  Am.  588;   Murphy  v.  Kastner,  50  N.  J. 

R  488;  Rodick  v.  Coburn,  68  Me.  170;  Eq.  214,  24  AtL  R  564;  McHany  v. 

Union  School  Fur.  Ca  v.  Mason,  3  S.  Schenk,  88  III  357;  Melvin  v.  Lamar 

Dak.  147,  52  N.  W.  R  671;  Deather-  Ins.  Ca,  80  IlL  446;  Baird  v.  Randall, 

age  v.  Henderson,  48  Kan.  684^  23  58  Mich.  175,  24  N.  W.  R  659;  Nolan 

1249 


^^  UlfT-lWjJ]  LAW  OY  BALE,  J^OOK  IT. 

debtor  and  assome  the  debt  himself.'  thos  makiDg  himself  the 
debtor  of  his  pfrineipal  withoat  the  Iatter*s  consenL 

I  im.  Say  nceiTe  part  fajaeflt. —  Acihontr  to  collect 
or  receive  payment  of  the  whole  of  a  demand  implies  power  to 
collect  or  receive  a  part  payment  to  apply  upon  it.' 

^  U38.  Bat  Bay  aot  extead  tiaie^— Bot  aithoogh  he  is  thus 
antborized  to  receive  payment  in  part,  he  cannot  npoo  soch 
payment,  or  in  consideration  of  it,  extend  the  time  of  payment 
of  the  balance.'  ^cr  can  he  extend  the  time  without  express 
authority  in  any  case.^ 

1 14o9.  Not  aathorlzed  to  receive  before  dae. — And  eren 
though  an  agent  have  authority  to  receive  payment  of  an  obli- 
gation, this  does  not  authorize  him  to  receive  it  before  it  is 
due/  in  the  absence  of  a  known  usage  of  trade  or  course  of 
business  in  a  particular  employment,  or  habit  of  dealing  be- 
tween the  partiesy  extending  the  ordinary  reach  of  the  au- 
thority.* 

§  1460.  No  authority  to  tal^e  cheeks. —  Being  authorized  to 
receive  nothing  but  money,  the  agent  has  no  implied  power  to 
accept  checks.^    Of  course  if  the  check  is  paid  it  is  a  good  pay- 

▼.  Jackson,  16  HL  372;  Whittington  Am.  R  157;  Doubleday  v.  Kress.  50 

▼«  Ross,  8  IlL  Appi  234;  Sonneboozn  N.  T.  410, 10  Am.  R  502;  FeUows  ▼. 

▼.  Moore  (1808),  105  Ga.  497,  30  a  £.  Northrap^  39  N.  T.  117;  Dilenbeck  ▼. 

R  947.  Rehse,  105  Iowa,  749,  73  N.  W.  R 1072; 

1  Miles  ▼.  Richwine,  2  Bawle  (Pa.),  Little  Rock  &  Ft  &  R  Ca  ▼.  Wig- 
199,  19  Am.  Dec.  638;  Chambers  v.  gins.  65  Ark.  385,  46  a  W.  R  731; 
Miller,  7  Watts  (Pa.),  63;  Cooney  v.  GampbeU  v.  Hassel,  1  Stark.  233; 
Wade,  4  Humph.  (TeniL)  444^  40  Am.  Pamther  v.  Gaitskell,  13  East,  432l 
Dec.  657.  Bat  see   Bliss  v.  Cutter,  19  Barbu 

2  Whelan  v.  Reilly,  61  Ma  665.  (N.  Y.)  a 
»Hutching8v.Munger,41N.Y.  155;        « Thompson  v.  Elliott,  73  IlL  221; 

Ritch  V.  Smith,  82  N.  T.  627;  Gerrish  Smith  v.  Hall,  19  IR  App.  17;  Thom- 

T.  Maher,  70  111.  470.  ton  v.  Lawther,  169  HL  228, 48  N.  E.  R 

^Chappell  T.  Raymond,  20  La.  Ann.  412;  Harrison  v.  Le  Gore,  109  Iowa» 

277;  Lockhart  v.  Wyatt,  10  Ala.  231,  618,  80  N.  W.  R  67a 

44  Am.  Dec.  481.  ^Hall  v.  Storrs,  7  Wi&  253. 

•Smith  V.  Kidd,  68  N.  Y.  130,  23 
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menV  1>Qt  if  the  drawee  fails  to  pay,  it  is  not  payment ;  and  if 
a  loss  resnlts,  the  agent  also  will  be  liable.' 

§  1461.  If  anthorized  to  take  check  or  note^  has  no  au- 
thority to  indorse  and  collect  it. —  But  even  if  authorized  to 
accept  checks  in  payment  of  the  demand,  the  agent  has  no  im- 
plied authority  to  indorse  them  and  collect  the  money  thereon, 
and  the  bank  paying  the  check  so  indorsed  is  still  liable  to  the 
principal  for  the  amount  thereof.' 

So  an  agent  authorized  to  accept  a  note  in  settlement  of  a 
debt  has  no  implied  power,  after  delivering  it  to  his  principal, 
to  receive  payment  of  the  note.* 

§  1462«  Authority  to  collect  does  not  authorize  sale. — 

Authority  to  an  agent  to  collect  or  receive  payment  of  a  note 
or  other  demand  does  not  imply  power  to  sell,  transfer,  or  oth- 
erwise dispose  of  it.^  Nor  will  authority  to  an  agent  to  accept 
a  note  in  settlement  of  a  demand,  imply  power  in  the  agen(  to 
afterward  sell  the  note  so  taken.^ 

§1463.  No  authority  to  deal  with  funds  collected,— An 

agent  authorized  to  collect  and  transmit  funds  to  his  principal 
has  no  implied  authority  to  enter  into  any  contract  concerning 
the  money  in  his  hands  or  to  exchange  it  for  other  money  with 
third  persons.  Such  conduct  may  be  treated  by  the  principal 
as  a  conversion  of  the  funds.'' 

iBridges  V.  Garrett,  L.  R.  6  C.  P.  Am.  R  8?,  7  N.  W.  R  524.  8  N.  W.  B. 

45t  797. 

^Harlan  v.  Ely,  68  CaL  522,  9  Paa  &  Smith  v.  Johnson,  71    Ma  882; 

R  947.  Texada  t.  Beaman,  6  La.«84^  25  Am. 

'Graham  v.  United  States  Saving  Dea  204;  Hardesty  ▼.  Newby,  28  Ma 

Inst,  46  Ma  186;  Thompson  ▼.  Bank,  567,  75  Am.   Dec.   137;    Quigley  v. 

62  N.  Y.  1;  Robinson  v.  Chemical  Mexico  Southern  Bank,  80  Ma  289, 

Bank,  86  N.  Y.  404;  Millard  v.  Bepub-  50  Am.  R  50a 

lie  Bank,  8  MacArthur  rD.  C,\  54;  Mo-  «  Ames  v.  Drew,  81  N.  p.  475* 

Clurev.Evartson,  14Lea(Tenn.),495;  'Darling  v.  Younker,  87  Ohio  St 

Holtsinger  v.  National,  eta  Bank,  6  487, 41  Ahl  R  582;  Kent  ▼.  Bornstein, 

Abb.  (N.  Y.)  Pr.  (N.  a)  292;  Hogg  v.  12  Allen  (Mas&),  842;  Greenwald  v. 

Smith,  1  Taunt  847.  Metcalf,  28  Iowa,  36a 

4  Draper  v.  Bice,  56  Iowa,  114,  41 
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§  1464,  May  give  receipt  or  discharge. —  An  agent  author- 
ized to  collect  has  implied  authority  to  give  to  the  debtor  upon 
payment  such  a  receipt'  or  discharge  as  the  payment  entitles 
him  to  receive.  Thus,  if  the  debt  be  evidenced  by  a  note  or 
other  security,  the  agent,  upon  payment,  may  deliver  the  secu- 
rity to  the  debtor.* 

VL 

By  Whom  Payment  to  be  Made. 

§  1465«  By  parchaser  or  his  agent, — Payment  to  be  oper- 
ative must  of  course  ordinarily  be  made  by  the  purchaser  or  by 
his  agent  whose  act  has  either  been  previously  authorized  or 
subsequently  ratified. 

§  1466.  By  stranger. —  The  effect  of  the  payment  of  a  debt 
by  a  stranger  to  it  is  a  question  upon  which  there  is  a  conflict 
among  the  authorities.  Early  English  cases,  followed  by  cases 
in  this  country,  have  held  that  such  a  payment  does  not  con- 
stitute a  satisfaction  of  the  debt,  unless  such  payment  was  pre- 
viously authorized  or  subsequently  ratified  by  the  debtor  in 
some  other  way  at  least  than  the  mere  reliance  upon  such  pay- 
ment as  a  bar.* 

§  1467.  .  But  the  rule  sustained  by  the  weight  of  au- 
thority seems  to  be  that  where  the  stranger,  acting  in  behalf 
of  the  debtor,  tenders  the  money  as  payment  to  the  creditor, 
who  accepts  it  as  such,  the  debt,  so  far  as  the  creditor  is  con- 
cerned, is  extinguished,  and  can  no  longer  be  enforced  by  the 
creditor  against  the  debtor.'    As  to  the  person  who  so  pays,  it 

1  Pftdfield  T.  Green,  S5  Hi  529.  son,  1 H.  &  N.  420:  Bleaklny  v.  White, 

«See  Grymes  v.  Blofield,  Croke,  4  Paige  (N.  Y.).  654;  Clow  v.  Boret,  5 

EUz.  541;  Simpson  v.  Eggington,  10  John&  (N.  Y.)  87;  Daniels  ▼.  Hallen- 

Exch.  845;  Edgecombe  t.  Rodd,  5  beck,  19  Wend  (N.  Y.)  408;  Atlantic 

East,  294;  Goodwin  v.  Cremer,  18  Q.  Dock  Ca  v.  New  York,  53  N.  Y.  64; 

R  757;  Kemp  v.  Balls,  10  Exch.  607;  Whiting  ▼.  Insurance  Ca,  15  Md.  297; 

Jones  ▼.  Broadhurst,  9  C.  E  173;  Bel-  Stark  ▼.  Thompson,  8  T.  B.  Hon.  (Ky.) 

shaw  v.  Bush,  11  C.  R  191;  James  t.  296. 

Isaacs,  12  a  R  791;  Lucas  v.  Wilkin-  <  See  Cromlish  v.  Central  Improve- 
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is  said  that  he  may  then,  by  suit  in  equity,  either  compel  the 
debtor  to  ratify  the  act  as  one  done  on  bis  account  and  thus 
make  himself  liable  to  refund,  or,  if  the  debtor  refuse  to  ratify^ 
that  the  debt  be  enforced  in  the  payor's  favor  as  an  equitable 
assignee  against  the  debtor.^ 

ment  Co.,  88  W.  Va.  890, 18  a  K  R  Cain  t.  Bryant,  12  Heisk.  (Tenn.)  45; 

45G,45Am.StR872,28LbRA.ld0,  Martin  y«  Qoinn,  87  OaL  55;  Harvey 

and  note;  Gray  v.  Herman,  75  Wi&  t.  Tama  Ck>unty,  58 Iowa,  228, 5  N.  W. 

458^  44  N.  W.  R  248,  6  Lb  B.  A.  891;  R  18a 

Leavitt  v.  Morrow,  6  Ohio  St  71,  67       ^  See  Crumlish  t.  Central  Improve, 

Am.  Deo.  884;  Harrison  v.  Hicka^  1  ment  Co^  auprd,  and  the  exhaustive 

Port  (Ala.)  428,  27  Am.  Dea  688;  note  in  28  L.  R  A.  12a 
Webster  ▼•  Wyser,  1  Stew.  (Ala.)  184; 
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BOOK  V. 

OF  BEMEDIES  FOR  NON-PEBFOBMANGK 


CHAPTER  I. 

PUEPOSB  OF  BOOK  V. 

8  146a  In  general 
1408.  How  remedies  olassified* 

§  1468.  In  general. — In  previous  portions  of  this  work  at- 
tention has  been  given  to  the  making  of  the  contract  of  sale, 
to  its  effect  in  passing  the  property,  to  the  means  and  occasion 
for  its  avoidance,  and  to  the  question  of  its  performance,  if  not 
so  avoided.  There  remains  finally  to  be  considered  the  ques- 
tion of  the  remedies  of  which  the  respective  parties  may  avail 
themselves*  if  the  contract  be  not  performed. 

§  1469*  How  remedies  classified. — This  question  of  the  rem- 
edies naturally  presents  two  aspects:  1.  The  remedies  of  the 
seller;  and  2.  The  remedies  of  the  buyer. 

Of  the  remedies  of  the  seller  there  may  be  two  sorts:  Rem- 
edies against  the  goods,  and  remedies  against  the  buyer  per- 
sonally. 

The  remedies  of  the  buyer,  however,  are  chiefly,  if  not  en- 
tirely, personal  in  their  character. 
The  treatment,  therefore,  will  be  in  the  following  order: 
I.  The  remedies  of  the  seller  against  the  goods. 
11.  The  remedies  of  the  seller  against  the  buyer  personally. 
nL  The  remedies  of  the  buyer  against  the  seller. 
Each  of  these  will  be  made  the  subject  of  a  separate  chapter. 

1355 


CHAPTER  n. 


OF  THE  REMEDIES  OF  THE  SELLER  AGAINST  THE  GOODa 


§  1470-1472.  In  general  § 

I  Thb  Sblleb's  Lien. 
1478.  What  here  included. 

1.  Of  the  Lien  in  CfeneraJ, 

1474  Seller  has  a  lien  to  secure 

payment 
1476.  What  the  lien  8ecure& 
1478.  What  claims  the  lien  pre- 
cedes. 

2,  Waiver  or  Abandonment  of  Lieru 

1477,147a  Waiver  of  the  lien  — 
Expressly  or  by  implica- 
tion. 

1479, 148a  ■. —  Waiver  by  giving 
credit   , 

148L Waiver  by  taking  bill 

or  note. 

1482-1484  Lien  abandoned  by  un« 
conditional  delivery. 

148S,148e.  lien  not  lost  by 

delivery  which  passes  the 
title  but  does  not  change 
poesession. 

1487. So  lien  not  lost  if  posses- 
sion retained,  though  sell- 
er's attitude  has  changed. 

1488,148a  Uen  not  lost  by 

special  and  qualified  •  de- 
livery. 

1490. Lien  not  lost  if  posses- 
sion secured  by  fraud. 

1491. How  when  goods  already 

in  possession  of  buyer. 

1492. How  when  buyer  has 

changed  character  of  prop- 
erty. 
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1493, 1494 How  when  goods 

in  possession  of  bailee. 

149&  How  when  goods  on  pub- 
lic wharf  or  the  premises 
of  a  stranger. 

1496, 1497. How  when  goods 

are  delivered  to  a  carrier. 

149a Transfer  by  bill  of  Jad- 
ing. 

1499.  Effect  of  delivery  of  part  of 

the  gooda 

1500.  Effect  of  part  payment 

« 

a  Estoppd  in  Favor  of  Sub- 
purchaaers, 

1601-150a  Lien  good  a^inst  sub- 
purchaser unless  seller  es- 
topped— Estoppel  by  con- 
duct 

1604-1606. Form  of  delivery 

order  or  warrant  as  estop- 
pel 

1507. Warehouse  receipts  in 

the  United  States. 

BenHval  of  Lien  on  Ineolveney  of 
Purchaaer, 

1508,1509.  Revival  of  lien— Insolv- 
ency of  purchaser  before 
actual  delivery. 

1510, 1511.  Insolvency  of  buyer  be- 
fore expiration  of  credit 

1512-1514 Insolvency  of  buyer 

before  delivery  order  com- 
plied with. 

1516-1517.  Same  subject — 

Taking  note — Giving  re- 
ceipted bill,  etc. 


OH.  n.] 
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§  15ia Same  subject  —  Instal- 
ment delivery  ^  Subse- 
quent appropriation. 

1619»  152a What  constitutes 

insolvency. 

(L  BetHval  of  Lien  on  EaBpiration  of 

Credit 

1X521,  lien  revives  on  expiration  of 
credit 

6L  Effect  of  Tender  of  Price, 

1582L  Lien  lost  by  tender  of  price. 

7.  Effect  of  Claiming  Lien, 

V52&,  Claim  of  lien  does  not  rescind 
sala 

IL  Thb  Sblleb's  Right  of  Stoppagb 
nf  Transitu. 

1524.  What  here  included. 

1.  TJie  Chnerai  Nature  of  the  Bight 

1525,1520.  The  origin  and  nature  of 

the  right 
1527.  Exists  only  when  title  has 


1528i  Right  favored  in  the  law. 

a  Who  May  Stop  the  Ooode. 

1529L  Right  may  be  exercised  only 
by  vendor  or  one  in  his 
position. 

1580.  By  factor  who  has  bought 

goods  for  principal 

1581.  By  person  who  pays  price  for 

vendee. 
1582L  But  not  by  vendor  of  seller. 
1588.  Nor  by  unpaid  agent  of  seller. 
1534  Principal  who  has  consigned 

goods  to  fkctor  may  stop. 
158&  Surety  for  the  buyer  may  not 

stop  the  goods. 
1536i  Seller  of  executory  interest 

may  exercise  the  right 

1587.  Stoppage  by  agent  for  his 

principal — Ratification. 

8.  Against  Whom  Stoppage  May  he 
Effected, 

1588.  Against  buyer  or  one  stand- 

ing in  his  attitudes 
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§  1580.  Only  against  an  insolvent 
buyer. 

1540. Evidence  of  insolvency. 

1541. Absconding,  attach- 
ment, etb.,  not  enough. 

1542-1644 Insolvent  when. 

4  Under  What  Conditions  Stoppage 
May  he  Effected, 

1545^  1540.  Goods  can  be  stopped 
only  while  in  transit 

1547.  Existence    of    a    transit  — 

Goods  transported  on  ship 
or  other  vehicle  owned  or 
chartered  by  purchaser. 

1548.  Shipment    on   vessel 

owned  by  buyer. 

1540L Shipment  on  vessel  char- 
tered by  buyer. 

1550.  Same  subject  —  Reserving 
control 

1551. Shipment  by  carrier  des- 
ignated by  the  buyer. 

1562. Shipment  through  pur- 
chasing agent  of  buyer. 

1558-1555.  How  long  the  transit 
continues — In  general 

1556i  Buyer  may  intercept  the 
gooda 

1557. Is  carrier's  consent  nec- 
essary. 

1558-1561  Interception  by  buyer's 
agent — Agent  to  receive 
or  forward. 

1562L  Interception  by  sub- pur- 
chaser—  Mere  resale  does 
not  defeat  stoppage. 

1568-1567.  Indorsement  of  bill  of 
lading. 

156a  Pledgee  of  goods  —  Bill 

of  lading  as  security. 

1569, 157a Absolute   sale    of 

goods,  but  purchase  price 
unpaid  —  Right  to  reach 
proceeds. 

1571.  Interception  by  buyer's  cred- 
itors —  Attachment — Gar- 
nishmenu 
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g  1572,  iDterception  b^  seller  as  a 
oreditor— Attachment  by 
seller. 

1578-1577.  When  transit  enda--A^ 
rival  at  destination. 

157a  Qoods  not  yet  unloaded. 

1579, 1580.  Goods  in  carrier's 

or  other  warehouse— At- 
tornment. 

1681-1588. Carrier  as  bailee  for 

buyer. 

1584-1587.  Deposit  of  goods  in 

custom-housa 

1588-150a  Goods  in  hands  of 

local  truclEman. 

1591, 1592. How,  when  con- 
signee refuses  to  receive 
goodsL 

159a  Who  may  take  possession  for 
vendee  —  Agent. 

1594 Administrator  —  As- 
signee. 

Not  sheriflEl 
Or  mortgagea 


1595.  — 
159«. — 
1597-1601.  Actual  or  constructive 

possession  by  purchaser.' 
1602.  Effect  of  part  delivery. 
160a  Effect  of  part  payment 
1604. Effect  of  taking  note. 

6L  How  Stoppage  May  be  Effected. 

1605-1607.  No  particular  method 
necessary — Notice  to  stop. 

1608.  To  whom  notice  to  stop  should 
be  given — Vendee. 

1609. Carrier's  agent 

1610.  Carrier's  lien  must  be  satis^ 
fled. 

6,  Effect  of  Stopping  tJie  Goods. 


1611.  Restores  right  of  possession. 

1612.  Does  not  rescind  the  sale. 
1618  Remedy  of  seller  to  secure 

payment 
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IIL  Seller's  Right  of  Stoppaqb  ov 
Executory  Sale. 

§  1614-1616.  Nature  of  this  right 
1617.  How  right  exercised — Its  ef- 
fect 

IV.  OpnoN  OF  Seller  as  to  Rem- 

BDIB& 

1618, 1619.  What  remedies  seller 

may  pursue. 
162a  Equitable  remedies. 

V.  The  SELLER'ft  Right  of  Resale. 
162L  How  here  considered. 

1  When  Title  has  Bused. 

162%  162a  In  general 

1624  To  what  kinds  of  property 
right  of  resale  attaches. 

162a  When   right  may  be  exer- 
cised. 

1626, 1627. Duty  to  hold  goods 

until  price  due. 

Buyer's  right  to  redeem 


162a  - 

the  goods. 
1629, 1680.  Seller  as  agent  of  the 

buyer. 

1681.  Buyer  as  agent  of  seller. 

1682.  Notice  of  resale 
1688-16da 1.  Notice  of  seller's 

purpose  to  resell 

1687. 2.  Notice  of  time  and 

place  of  resale. 

1688, 1689.  Place  of  lesala 

1640,1641.  The  manner  of  resale^ 

1642L  Time  of  resale^ 

164a  Effect  of  resale  in  determin- 
ing value. 

1644  Title  of  the  purchaser  at  the 
resale^ 

2.  RigTit  of  Resale  on  Executory  Con- 

tract 

1645, 164a  Qeneral  considerationa 
1647,164a  Choice  of  remediea 

1649.  Nature  of  right  of  resala 

1650.  How  resale  should  be  made^ 


OH.  II.]  BEMEDIE8  OF  THE  SELLER.  [§§  1470-1472. 

§  1470.  In  general. —  Although  the  dealings  between  the 
parties  may  have  been  sach  that  the  title  to  the  goods  has 
passed,  still,  as  has  been  seen  on  several  occasions,  the  delivery 
of  the  goods  by  the  seller  is  deemed  to  be  required  only  upon 
payment  for  them,  unless  the  parties  have  otherwise  agreed, 
and  therefore  the  seller  may  retain  possession  until  payment 
is  made.  This  right  of  the  seller  grows  out  of  the  fact  of  his 
previous  ownership  of  the  goods,  and  is  in  furtherance  of  the 
presumed  intention  of  the  parties,  where  no  term  of  credit  is 
given,  that  the  seller  shall  not  part  with  the  possession  until 
the  concurrent  act  of  payment  is  performed. 

§  1471. .  Precisely  what  is  the  nature  of  the  seller's 

right  in  these  cases,  the  courts  have  found  it  difficult  to  deter- 
mine. All  agree  that  the  seller  has  at  least  a  lien,  and  the  right 
is  often  spoken  of  as  the  seller's  lien;  but  it  is  clear  that  it  is 
something  more  than  a  mere  lien,  and,  if  a  lien,  it  is  a  lien  of 
an  unusual  sort  and  with  more  than  the  usual  characteristics. 
Thus,  in  a  somewhat  early  case,^  the  court  said  that  the  seller 
has  "  not  what  is  commonly  called  a  lien  determinable  on  the 
loss  of  possession,  but  a  special  interest^  sometimes  but  improp- 
erly called  a  lien,  growing  out  of  his  original  ownership^  inder 
pendent  of  the  actual  possession^  ^nA  consistent  with  ^^XQ  prop^ 
erty  being  in  the  buyer."  And  in  a  later  case  ^  in  Rhode  Island, 
the  court  said :  "  The  vendor's  lien  is  not  a  right  which  he  ao- 
quireSy  but  a  right  which  he  retains,  the  vendee  never  having 
had  either  possession  or  right  of  possession,  in  default  of  pay- 
ment or  tender.  It  is  in  the  nature  of  an  undisposed-of  right 
in  and  to  the  property  sold  to  the  defaulting  vendee."  "  An 
unpaid  vendor,"  says  Mr.  Benjamin,  "  with  the  goods  in  his 
possession,  has  more  than  a  mere  lien  on  them;  he  has  a  spe- 
cial property  analogous  to  that  of  a  pawnee." 

§  1472.  .  Inasmuch,  however,  as  the  seller's  interest  is 

often  spoken  of  as  a  lien,  and  is  at  least  a  lien,  and  because  for 

1  Dodaley  v.  Varlej,  12  Ad.  So  EL       2  Arnold  v.  Carpenter,  16  R  L  6(M), 
682L  18  AtL  R.  174 
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many  purposes  the  right  Of  lien  suffices  for  the  protection  of 
the  seller,  it  seems  convenient  to  consider  it  first  as  a  lien,  and 
to  proceed  from  thence  to  consider  its  further  characteristics 
wherein  it  exceeds  a  lien.^ 


The  Sblleb's  Lisxr. 

§  1473.  What  here  Included. —  Adopting,  therefore,  the 
method  referred  to  in  the  preceding  section,  there  will  be  con- 
sideration of  — 

1.  The  lien  in  general. 

2.  Waiver  or  abandonment  of  the  lien. 

3.  Estoppel  in  favor  of  a  sub-purchaser. 

4.  Eevival  of  lien  on  buyer's  insolvency: 

5.  Bevival  of  lien  on  expiration  of  credit. 

6.  Effect  of  a  tender  of  the  price. 

7.  Effect  of  claiming  the  lien. 

1.  Of  the  Lien  in  OeneraJ. 

§  1474.  Seller  has  a  lien  to  secure  payment. — As  stated  in 
the  preceding  sections,  it  is  everywhere  conceded  that  the  seller 
of  goods  which  still  remain  in  his  possession,  and  concerning 
which  no  special  agreement  as  to  delivery  or  payment  has* 
been  made,  has,  unless  he  has  waived  it,  a  lien  upon  those 
goods  to  enforce  the  payment  of  the  price,  and  may,  for  that 
purpose,  retain  possession  of  them  until  the  price  is  paid.  This 
right,  of  course,  implies  that  the  title  to  the  goods  has  passed 

1  So  in  Diem  v.  Koblitz,  49  Ohio  St  common-law  lien,  which  is  only  a^ 

41,  29  N.  R  R.  1124, 34  Am.  St  R.  531,  naked  right  of  possession.    With  the 

it  is  said:  **The  right  of  the  unpaid  goods  in  his  possession  the  vendor 

vendor  with  respect  to  the  goods  is  has  a  special  property  in  them  which 

sometimes  caUed  a  lien;  and  it  is  a  is  parcel  bf  his  original  ownership^** 
lien  in  the  sense  that  the  vendee^       For  a  more  detailed  examination 

upon  payment  or  tender  of  the  price,  than  is  practicable  in  these  pages, 

but  not  otherwise,  may  recover  thenL  see  Jones  on  Liens  (ed.  1888)^  §800 

But  it  is  something  more  than  a  mere  et  seq, 
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to  the  vendee,  for  the  seller  oan  have  no  lien  npon  goods  which 
still  remain  his  own.^ 

§  1476.  What  the  lien  secnres.—  This  lien  extends  only  to 
the  purchase  price  of  the  goods.  ^^  If,  by  reason  of  the  vendee's 
default,  the  goods  are  kept  in  warehouse,  or  other  charges  are 
incurred  in  detaining  them,  the  lien  does  not  extend  to  such 
claim,  and  the  vendor's  remedy,  if  cmyj  is  personal  against  the 
buyer."  ^  It  does  not  extend,  for  example,  to  dock  charges  in- 
curred by  one  who,  in  order  to  preserve  his  lien,  has  kept  in 
dock  a  ship  he  had  repaired  during  the  delay  of  the  owner  to 
receive  her  and  pay  the  repairs ;  *  nor  to  the  claim  of  a  rail- 
road company  to  demurrage  for  unreasonable  detention  of  cars 
before  unloading.* 

1  Thus,  in  Arnold  ▼.  Delano,  4  Cush.  Sw  R  R  171;  Robinson  ▼.  Morgan,  65 

(Mass.)  88,  60  Am.  Dea  754^  Adam's  Vt  87,  25  AtL  R.  899;  Crummey  ▼. 

Cases,  7,  Shaw,  a  J.,  said:  '^  When  Raudenbush,  55  Minn.  426^  56  N.  W. 

goods  are  sold,  and  there  is  no  stipu-  R.  Ilia 

lation  for  credit  or  time  allowed  for  ^  Jones  on  Liens»  §  804;  Benjamin 

payment,  the  vendor   has,  by  the  on  Sales  (6th  Am.  ed.X  §  796.  . 

common  law,  a  lien  for  the  price;  in  *  Somes  ▼.  Shipping  Co.,  EL  BL  & 

other  words,  he  is  not  bound  actuaUy  EL  353,  8  H.  L.  Ca&  838. 

to  part  with  the  possession  of  the  ^Mechem's  Hutchinson  on  Carri- 

goods  without  being  paid  for  them,  ers,  §  478;  East  Tennessee  R  Ca  ▼. 

The  term  'lien '  imports  that  by  the  Hunt,  15  Lea  (Tenn.),  261;  Cromme- 

contract  of  sale,  and  a  formal,  sym-  lin  v.  New  York  &  H.  R.  Ca,  4  Keyes 

bolical  or  constructive  delivery,  the  (N.  Y.),  90. 

property  has  vested  in  the  vendee;  So,  in  Putnam  v.  Glidden,  159  Mass. 

because  no  man  can  have  a  lien  on  47,  88  Am.  St  R  894,  84  N.  R  R  81, 

his  own  goods.    The  very  definition  it  is  said:  '*  Where  the  vendee  con- 

of  a  lien  is,  a  right  to  hold  goods,  the  tends  that  the  property  is  not  his, 

property  of  another,  in  security  for  and  treats  it  as  belonging  to  the 

some  debt,  duty  or  other  obligation.*'  vendor,  and  the  vendor  elects  to  keep 

See  also  Burke  v.  Dunn,  117  Mich,  it  for  the  vendee  and  sue  for  the  en- 

480,  75  N.  W.  R  981;  Southwestern  tire  contract  price,  there  is  no  im- 

Freight  Ca  v.  Stanard,  44  Ma  71, 100  plied  contract  on  the  part  of  the 

Am.  Dea  255;  Southwestern  Freight  vendee  to  pay  the  vendor  the  expense 

Ca  V.  Plant,  45  Ma  517;  Ware  River  of  keeping  it    Whiting  v.  Sullivan, 

R  Ca  V.  Vibbard,  114  Mass.  447;  Saf-  7  Mass.  107;  Earle  v.  Cobum,  180 

ford  V.  McDonough,  120  Mass.  290:  Ma8&  696." 
Curtin  v.  Isaacson,  86  W.  Ya.  891,  15 
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§  1476.  What  claims  the  lien  precedes. — The  vendor's  lien, 
while  it  remains  in  force,  precedes,  of  course,  all  claims  arising 
since  the  lien  accrued,  of  the  vendee,  his  assignees  or  his  at* 
taching  creditors,  unless  the  vendor  has  been  estopped  from 
asserting  it.^ 

2.  Waiver  or  Abandonment  of  Lien. 

§  1477,  Waiver  of  the  lien  —  Expressly  or  by  implication. 

The  lien  of  the  vendor  is  a  right  which  the  law  gives  him  for 
his  own  benefit  and  protection,  and  it  may  therefore  be  waived 
by  him  if  he  see  fit  to  do  so.  This  waiver  may  be  either  ex- 
press or  implied.  The  express  waiver  may  be  either  in  the 
form  of  a  specific  relinquishment,  or  of  some  specific  stipula- 
tion for  security  which  would  supersede  the  lien.  Thus  it  was 
said  in  a  leading  case  *  by  Lord  Westbury :  "  Lien  is  not  the 
result  of  an  express  contract;  it  is  given  by  implication  of  law. 
If,  therefore,  a  mercantile  transaction  which  might  involve  a 
lien  is  created  by  a  written  contract,  and  security  given  for  the 
result  of  the  dealings  in  that  relation,  the  express  stipulation 
and  agreement  of  the  parties  for  security  exclude  lien,  and 
limit  their  rights  by  the  extent  of  the  express  contract  that 
they  have  made.    Expreasumfacit  ceasare  tacitumJ'^ 

§  1478.  -- — .  The  lien  may  also  be  waived  by  implication, 
says  Mr.  Benjamin,'  "  at  the  time  of  the  formation  of  the  con- 
tract, when  the  terms  show  that  it  was  not  contemplated  that 
the  vendor  should  retain  possession  till  payment;  and  it  may 
be  abandoned  during  the  performance  of  the  contract  by  the 
vendor's  actually  parting  with  the  goods  before  payment." 

§  1479. Waiver  by  giying  credit. — The  lien  is  waived 

by  implication  where  the  seller,  without  stipulating  otherwise, 

1  TuthiU  V.  Skidmore.  124  N.  Y.  148,  in  writing,  it  wiU  ordinarily  be  a 
26  N.  K  R.  348;  Robinson  v.  Morgan,  question  for  the  jury  whether  the 
65  Vt  37,  25  Atl.  R  899.  lien  was  waived  or  not    Pickett  v. 

2  Chambers  v.  Davidson.  L.  R  1  Pr.  Bullock,  52  N.  H.  354. 

Coun.  296.  '  Benjamin  on  Sale  (6th  Am.'  ed.\ 

Where  the  new  agreement  is  not    §  797.  See  also  Jones  on  Liens,  §  848L 
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gives  credit  for  the  price.*  ^Oanventio  legem  vincit,^^  said 
Chief  Justice  Shaw;  "and  when  a  credit  is  given  by  agree- 
ment, the  vendee  has  a  right  to  the  custody  and  actual  posses- 
sion, on  a  promise  to  pay  at  a  future  time.  He  may  then  take 
the  goods  away,  and  into  his  own  actual  possession;  and  if  he 
does  so,  the  lien  of  the  vendor  is  gone,  it  being  a  right  incident 
to  the  possession."*  "It  is,  of  course,  competent,"  says  Mr. 
Benjamin,'  "  for  the  parties  to  agree  expressly  that  the  goods, 
though  sold  on  credit,  are  not  to  be  delivered  till  paid  for;  but 
unless  this  special  agreement,  or  an  established  usage  to  the 
same  effect  in  the  particular  trade  of  the  parties,  can  be  shown, 
selling  goods  on  credit  means  ex  vi  terminorum  that  the  buyer 
Is  to  take  them  into  his  possession,  and  the  vendor  is  to  trust 
to  the  buyer's  promise  for  the  payment  of  the  price  at  a  future 
time."« 

§  1480.  .  This  waiver,  however,  as  will  be  seen  here- 
after,^ is  a  conditional  one,  based  upon  the  implied  understand- 
ing that  the  buyer  shall  keep  his  credit  good,  and  the  lien  will 
revive  if  the  vendee  proves  insolvent  while  the  vendor  still  re- 
tains the  goods  or  any  part  of  them  in  his  possession. 

§  1481. Waiver  by  taking  bill  or  note.—  The  lien  is 

also  waived,  in  the  absence  of  an  agreement  to  the  contrary, 
where  the  seller  takes  from  the  buyer  a  promissory  note,  bill 
of  exchange,  or  other  security,  payable  at  a  future  day;'  for 
this  would  operate  as  an  extension  of  credit  until  maturity  of 

1  Jones  on  Liens,  §  850.  ^  Jones  on  Liens,  §  850;  Chambers 

^Li   Arnold   v.   Delano,  4   Cusb.  v.  Davidson,  L.  R  1  Pr.  Conn.  296; 

(Mas&)  83,  50  Am.  Dec.  754,  Adam's  Hewison  v.  Guthrie,  2  Bing.  N.  C. 

Cases,?.  755;  Horncastle  v.  Farron,  3  K  & 

'Benjamin  on  Sale  (6th  Am.  ecL),  Aid.  497;  MoElwee  v.  Metropolitan 

§  797,  quoted  in  MoElwee  v.  Lumber  Lumber  Ca,  69  Fed.  R.  302, 16  C.  C. 

Ca,  69  Fed.  R.  803, 16  C.  C.  A.  232,  37  A.  232,  37  U.  a  App.  266;  Leonard  v. 

U.  a  App.  266.  Davis,  1  Black  (U.  &),  476;  McCraw 

<To  same  effect:  Arnold  v.  Delano^  v.  Gilmer,  83  N.  C.  162;  McNaii  ▼. 

supra;  Erwin  v.  Torrey,  8  Martin  Ziegler,  68   IlL    224;   Thompson  v. 

(La.),  90, 13  Am.  Dec.  279.  Wedge,  60  Wis.  642,  7  N.  W.  R  66a 

•Seeix>«^§  152L 
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the  instrument;  though  such  would  not  be  the  effect  if  the 
note  is  payable  on  demand.^ 

The  lien,  however,  though  waived  by  taking  the  security, 
will  revive,  as  noted  in  a  later  section,*  if  the  maker  before 
payment  is  found  to  be  insolvent  or  the  note  is  dishonored 
while  the  goods  are  still  in  the  possession  of  the  seller. 

§1482.  Lien  abandoned  by  unconditional  deli?ery.— The 

lien  of  the  seller  being  a  right  to  retain  the  goods  to  coerce 
payment,  its  existence  necessarily  depends  upon  and  is  limited 
to  the  seller^s  continuance  of  possession.  An  absolute  and  un- 
conditional surrender  of  possession  by  the  seller,  therefore,  must 
clearly  operate  as  an  abandonment  of  his  lien  and  deprive  him 
of  his  right  to  insist  upon  payment  as  a  condition  precedent  to 
or  contemporaneous  with  deliver)^'  And  this  will  be  true,  even 
though  the  buyer  is  insolvent  and  knows  that  he  will  be  unable 
to  pay  for  the  goods.  There  may  be  grounds  for  a  rescission, 
but  there  is  no  lien.* 

§  1483« ,  The  question,  however,  of  what  shall  constitute 

such  a  delivery  as  will  defeat  his  lien  is  one  which  is  full  of  diffi- 
culty. The  actual,  absolute  and  unconditional  delivery  of  the 
physical  possession  of  the  goods  to  the  buyer  leaves  no  room  for 
controversy,  but  when  the  field  of  constructive,  symbolical,  sub- 

1  Jones  on  Liens,  §854;   Clark  ▼.    v.  Nichols,  116  Mass.  800;  Cole  v. 
Draper,  19  N.  H.  419.  Berry,  42  N.  J.  L.  808,  86  Am.  R.  511; 

2  See  post,  §  1508  et  seq.  Muskegon  Booming  Ca  t.  XJnderhill, 
» Brownell  Car  Ca  v.  Barnard,  116    43  Mich.  629, 5  N.  W.  R  1073;  Thomp- 

Ma  667,  23  a  W.  R  503;  Straus  v.  son  v.  Wedge,  50  Wis.  642,  7  N.  W. 

Rothan,  102  Ma  261, 14  S.  W.  R  940;  R  560;    Lupin  v.  Marie,  6  Wend. 

Lewis  V.  Steiner,  84  Tex.  864, 19  a  (N.  Y.)  77, 21  Am.  Dea  256;  James  v. 

W.  R  516;  Slack  v.  Collins,  145  Ind.  Bird,  8  Leigh  (Va.),  510,  81  Am.  Dec. 

569,  42  N.  £.  R  910;  Jenkins  v.  Eich-  668;  Beam  ▼.  Blanton,  8  Ired.  £q. 

elberger,  4  Watts  (Pa.),  121,  28  Am.  (N.  C.)  59;  Blackshear  ▼.  Burke,  74 

Dea  691;  Neal  v.  Boggan,  97  Ala.  Ala.  239. 

jSll,  11  a  R  809;  Husted  v.  Ingra-  Statutes  making  the  property  spe- 

ham,  75  N.  Y.  251:  Parker  v.  Baxter,  cially  subject  to  executions  for  the 

86  N.  Y.  586;  Smith  v.  Dennie,  6  Pick,  purchase  price  have  not  altered  the 

(Masa)  262, 17  Am.  Dec.  868;  Haskins  rule.    Straas  y.  Rothan,  suprcu 

V.  Warren,  115  Mass.  514;  Freeman  <  Johnson  v.  Famum,  66  Ga.  144. 
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stituted  or  partial  delivery  is  entered,  embarrassing  questions 
at  once  present  themselves.  The  word  "delivery,"  as  has  been 
already  seen,  is  ased  with  a  variety  of  significations  having  some 
points  of  similarity,  but  also  some  of  difference.  There  are,  for 
example,  the  delivery  which  shall  satisfy  the  statute  of  frauds, 
the  delivery  which  w^ill  suffice  to  pass  the  title,  the  delivery 
due  in  performance  of  the  contract,  and,  now,  the  delivery 
which  shall  mark  the  abandonment  of  the  seller's  lien.  The 
purpose  here  is  to  discuss  this  latter  type  with  its  more  impor- 
tant variations  of  form. 

§  1484.  .  It  is,  of  course,  true  that  the  efifect  of  a  delivery 

which  would  otherwise  defeat  the  lien  may  be  altered  by  an 
express  agreement  which  in  some  form  preserves  it;^  but  that 
subject  belongs  to  the  field  of  lien  by  contract,  and  not  to  that 
which  includes  only  liens  arising  by  implication  of  law  like  the 
one  now  under  consideration. 

§  I486. Lien  not  lost  by  delivery  which  passes  the 

title  but  does  not  change  possession.-^- In  pursuance  of  a  dis- 
tinction referred  to  in  the  preceding  section,  it  is  to  be  observed 
that  the  lien  is  not  lost  by  such  a  delivery  as  may  be  sufficient 
to  pass  the  title  but  which  does  not  involve  an  actual  change 
of  possession.  Thus  the  lien  is  not  divested  by  such  acts  as 
marking  the  goods  in  the  buyer's  name,  weighing,  measuring 
or  setting  them  aside,  boxing  them  up  by  the  buyer's  orders 
and  putting  his  name  upon  them,  so  long  as  the  seller  retains 
the  actual  possession  of  the  goods  and  has  not  given  credit  for 
the  price.* 

1  Thus  in  Gregory  ▼.  Morris»  96  XT.  S.  tween  themselves,  wiU  be  good  after 

619,  it  is  said:  "The  lien  at  common  delivery." 

law  of  the  vendor  of  personal  prop^  ^  Perrine  v.  Barnard,  142  Ind.  448, 
erty  to  secure  the  payment  of  pur-  41N.  KR.820;  Wanamakerv.Terkes, 
chase-money  is  lost  by  the  voluntary  70  Pa.  St  443;  Curtin  v.  Isaacsen,  86 
and  unconditional  delivery  of  the  W.  Va.  891,  15  a  E.  R.  171 ;  South- 
property  to  the  purchaser;  but  this  western  F.  &  C.  Ca  v.  Stanard,  44 
does  not  prevent  the  parties  from  Ma  71,  100  Am.  Dea  255;  Sigerson  v. 
contracting  for  a  lien  which,  as  be-  Kahman,  39  Ma  206;  Owens  v.  Weed- 
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§  1486.  .  And  even  if  he  has  given  credit  for  the  price, 

the  lien,  as  will  be  seen,  revives  if  the  buyer  proves  to  be  in- 
solvent while  the  goods  still  remain  in  the  possession  of  the 
seller.' 

§  1487. So  Hen  not  lost  if  possession  retained  tfaongb 

seller's  attitude  has  changed. —  So,  again,  it  is  well  settled 
that  the  fact  that  the  seller's  attitude  to  the  goods  or  the  buyer 
may  have  changed  will  not,  .unless  some  element  of  estoppel 
has  intervened,  operate  to  destroy  his  lien,  so  long  as  he  actu- 
ally retains  the  possession  of  the  goods.  Thus  it  is  clear  that, 
cases  of  estoppel  hereafter  considered  being  not  involved,  the 
seller  does  not  lose  his  lien  merely  by  becoming  bailee  or  ware- 
houseman of  the  buyer  in  respect  of  the  goods  sold,*  even 
though  as  such  warehouseman  he  charges  the  buyer  with  rent 
for  storing  and  keeping  the  goods.'  And  even  though,  by 
giving  credit  or  otherwise,  the  lien  should  be  suspended  for  a 
period,  it  will,  no  element  of  estoppel  intervening,  revive,  as 
noticed  in  a  later  section,*  if  the  buyer  proves  insolvent  before 
an  actual  delivery  of  the  goods. 

§  14S8. Lien  not  lost  by  special  and  qualified  delivery* 

There  may,  moreover,  be  such  a  special  and  qualified  surrender 
of  the  present  custody  of  the  goods  as  will  not  amount  ta  an 
abandonment  of  the  lien.  Thus  a  temporary  and  qualified  de- 
livery of  the  goods  to  the  pm'chaser  for  the  purpose  of  exam- 
ination only  will  not  effect  a  surrender  of  the  lien ;  *  and  a  usage 
of  trade  to  make  such  a  delivery  may  confirm  its  character;  but 

man,  82  IlL  409;  Thompson  ▼.  Bait.  i  Arnold  ▼.  Delano^  tupra;  posU 
&  O.  R  Ckx,  28  Md.  896;  Arnold  ▼.    §  1608  et  seq, 

Delano,  4  Cush.  (Mass.)  83,  50  Am.       >  See  Townley  v.  Cnimp^  4  Adol  & 
Dec.  754;  Gk)odall  v.  Skelton,  2  H.  BL    El  58.    Ck)mpare  Chapman  ▼.  Searle 
SIG;  Dixon  ▼.  Yates,  5  R  &  Ad.  818;    (1825),  8  Pick.  (Mass.)  8a 
Simmons  t.  Swift,  5  R  &  Cr.  857;       'See  Miles  v.  Grorton,  2  Crompi  & 
Townley  v.  Cramp.  4  A.  &  E.  68;    M.  504 
Proctor  ▼•  Jones,  2  C.  &  P.  682;  Boul-       <  See  past,  §  1508  et  aeq. 
ter  ▼.  Arnott,  1  a  &  M.  888.  <»Haskins  y.  Warren  (1874),  115  Mass. 
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if  the  deliveiy  is  really  absolute,  a  usage  that  it  should  not  ter- 
minate the  lien  would  not  be  operative.^ 

§  1489.  .  The  seller  may  also  let  the  buyer  into  tempo- 
rary possession  in  some  other  character  than  that  of  buyer  with- 
out losing  his  lien ;  as,  for  example,  where  the  buyer  temporarily 
borrows  the  article  or  takes  it  to  hold  as  bailee  of  the  seller.* 

§  1490. Lien  not  lost  if  possession  secured  by  fraud. 

So  if  by  artifice  or  evasion  the  buyer  obtains  possession  of  the 
goods,  as  upon  a  promise  gr  understanding  of  immediate  pay- 
ment which  afterwards  is  evaded  or  denied,  the  seller,  who  has 
done  nothing  to  estop  himself  or  waive  his  right,  may  regain 
possession  by  virtue  of  his  lien  as  against  any  one  but  a  bona 
fde  purchaser  for  value.* 

§  1491. How  when  goods  already  in  possession  of 

buyer. — If,  at  the  time  of  the  sale,  the  goods  are  already  in 
the  possession  of  the  buyer,  with  the  seller's  consent,  as  where 
the  buyer  is  holding  them  as  the  seller's  agent,  the  transfer 
of  the  title  will,  unless  otherwise  stipulated,  operate  as  a  trans- 
fer of  the  possession,  and  the  lien  of  the  seller  will  not  exist.^ 
This  result,  however,  may  be  changed  by  the  contract  of  the 
parties  stipulating  that  a  lien  shall  exist,  or  that  the  buyer's 
possession  shall  be  deemed  to  be  the  possession  of  the  seller 
until  the  price  is  paid. 

§  1492. How  wlien  buyer  has  changed  character  of 

property. —  Where  there  was  a  contract  of  sale  of  standing 
timber  which- the  vendee  was  to  cut  into  wood  for  the  market, 
and  he  had  cut  it  and  removed  a  part,  it  was  held  that  the 

1  Haskins  ▼.  Warren,  siej^ro.  *  See  Manning  v.  Hollenbeck  (1870), 

2  Benjamin  on  Sale  (6th  Am.  ed),    27  Wi&  20a 

§  807;  Tempest  V.  Fitzgerald  (1820),       <  Benjamin  on  Sale  (6th  Am.  ed), 

a  R  &  Aid  680;  Marvin  v.  WaUjs  §  802;  Jones  on  Liens,  §  818;  Edan 

(1856),  6  El.  &  BL  726;  Caldwell  v.  v.  Dudfield,  1  Q.  R  802;  Warden  v. 

Tutt  (1882),  78  Tenn.  (10  Lea),  25a  C/.  Marshall,   99  Mas&  305;   Linton  ▼• 

Marseilles  Mfg.  Ca  v.  Morgan  (1881),  Butz.  7  Pa.  St  89,  47  Am.  Deo.  501. 
12  Neb.  66. 
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seller  had  no  lien  on  the  residue  for  the  price.  "  We  know  of 
no  case,"  said  the  court,  "  where  such  a  right  has  been  recog- 
nized after  the  vendee  has,  at  his  own  expense,  in  pursuance 
of  the  contract  of  sale,  changed  the  character  6f  the  property, 
and  by  his  own  labor  and  money  added  to  its  value.  By  these 
acts  the  vendor  must  be  deemed  to  have  parted  with  his  pos- 
session and  control  of  the  property.  The  vendee,  by  himself 
and  his  agents,  had  taken  it  into  his  actual  possession,  and  in- 
corporated with  it  the  labor  bestowed  by  him  in  preparing  it 
for  sale.  There  was  therefore  such  a  change  of  possession 
from  the  vendor  to  the  vendee  as  to  defeat  any  right  of  lien 
in  the  vendor."  ^  • 

§  1493. How  when  goods  in  possession  of  a  bailee. — 

Where,  however,  the  goods,  at  the  time  of  the  sale,  are  in  the 
possession  of  a  warehouseman  or  other  bailee,  not  the  purchaser, 
the  lien  of  the  seller  is  not  lost  by  the  mere  fact  of  the  sale  or 
by  simple  notice  to  the  bailee  that  the  sale  has  been  made ;  it 
will  continue  until  by  some  act  or  some  agreement  the  relation 
of  the  bailee  to  the  seller  has  been  changed  and  he  has^con- 
sented  to  become  the  agent  of  the  buyer  in  retaining  the  custody 
of  the  goods.* 

§  1494.  .  But  this  consent,  by  the  weight  of  authority, 

may  be  given  in  advance.  Thus,  where  the  bailee  is  a  ware- 
houseman and  issues  receipts  designed  and  used  as  representa- 
tives of  the  goods  in  whosesoever  hands  the  receipts  may 
subsequently  come  in  the  course  of  commercial  transactions,  a 
transfer  of  the  receipt,  as  will  be  seen  hereafter,  will  transfer 
the  goods  themselves  without  attornment^  so  far  as  the  righta 

1  Douglas*  T.  Shumway  (1859),  13  Andeison,  2  Campi  348;  BentaU  v. 
Gray  (Mas&),  498,  distinguishiDg  Ar-  Burn,  8  R  &  C.  428;  Lackington  ▼. 
nold  v.  Delano,  4  CusK  83,  50  Am.  Atherton,  7  M.  &  G.  860;  Farina 
Deo.  754  v.  Home,  16  M.  &  W.  119;  Godte  v. 

2  Jones  on  Liens,  §  829;  In  re  Batch-  Rose,  17  C.  B.  229;  Bill  v.  Bament,  9 
elder,  2  Low.  (U.  &  D.  C.)  245,  2  Fed.  M.  &  W.  36;  Lucas  v.  Dorrien,  7  TaimL 
Gas.  1013;  Benjamin  on  Sale  (6th  278;  Woodley  v.  Coventry,  2  a  &  G 
Am.  ed.),  §  803  [citing  Harman  v.  164]. 
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of  subsequent  holders  of  it  are  concerned  who  have  no  notice 
of  the  seller's  claims. 

§  1495. How  when  goods  on  public  wharf  or  the 

premises  of  a  stranger. —  When  the  goods  at  the  time  of  the 
sale  are  lying  upon  a  public  wharf  or  on  the  premises  of  a 
stranger  not  a  bailee  of  the  seller,  an  actual  delivery  may  more 
easily  be  found.  Thus,  where  the  sellers  of  timber  deposited  it 
upon  a  public  wharf,  and  there  permitted  the  buyer  to  measure 
and  number  each  tree,  mark  it  with  his  initials  and  expend 
money  in  "  squaring "  it,  it  was  held  that  there  was  such  an 
actual  delivery  as  divested  the  seller's  lien,  even  though  the 
buyer  became  insolvent  before  paying  for  the  timber.*  And 
the  same  result  was  reached  where  the  timber  was  lying  upon 
the  premises  of  a  stranger  and  the  buyer  took  away  apart  and 
marked  all  of  the  residue.  The  trees  being  on  the  land  of  a 
stranger,  it  was,  said  the  court,  "  the  same  thing  in  effect  as  if 
they  had  been  in  the  warehouse  of  the  purchaser,  for  he  was  to 
enter  the  land  when  he  pleased  to  take  them  away." ' 

§  1496. How  when  goods  are  delivered  to  a  carrier. — 

An  unconditional  delivery  of  the  goods  to  a  carrier  as  the 
buyer's  agent  for  transportation  to  the  buyer  terminates  the 
seller's  lien ; '  but  this  would  not  be  true  where  the  seller  is 
under  contract  to  deliver  and  the  carrier  acts  as  the  agent  of 
the  seller.  And  even  in  the  former  case,  the  seller,  as  will  be 
seen,  may  stop  them  in  their  transit  if  the  buyer  proves  to  be 
insolvent. 

§  1497. .  The  seller's  lien,  however,  is  not  lost,  says  Mr. 

Benjamin,*  "by  sending  goods  on  board  of  a  vessel  in  accord- 

1  Cooper  T.  BQl,  8  Hurls.  &  Colt  Dodgson,  2  M.  &  W.  653;  Norman  v. 

722.  Phillips,  14  M.  &  W.  277;  Meredith 

« Tansley  V.  Turner,  2  Bing.  N.  Cas.  v.  Meigh,  2  EL  &  Bl.  864;    Cusack 

15L  T.  Robinson,  1  R  &  a  299;  Hart  v. 

s  Benjamin  on  Sale  (6th  Am.  ed.)»  Bush,  EL,  BL  &  EL  494;  Smith  t. 

8  804  [citing  Dawes  v.  Peck,  8  T.  R.  Hudson,  6  B.  &  a  481]. 
830;  Wait  t.  Baker,  2  Ex.  1;  Fragano       ^  Benjamin  on  Sale  (6th  Am.  ed.), 

V.  Long,  4  R  &  C.  219 ;  Dunlop  v.  Lam-  §  824 
bert,  6  CL  &  F.  600;   Johnson  ▼. 
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ance  with  the  buyer's  instructions,  even  though  by  the  contract 
the  goods  are  to  be  delivered  free  on  board  to  the  buyer,  if  the 
vendor  on  delivering  the  goods  takes*  or  demands*  a  receipt 
for  them  in  his  own  name,  for  this  is  evidence  that  he  has  not 
yet  parted  with  his  control;  the  possession  of  the  receipt  en- 
titles him  to  the  bill  of  lading;  and  the  goods,  represented  by 
their  symbol,  the  bill  of  lading,  are  still  in  his  possession,  which 
can  only  be  divested  by  his  parting  with  the  bill  of  lading. 
But  if  the  vessel  belonged  to  the  purchaser,  the  delivery  would 
be  complete  under  such  circumstances,  and  the  lien  lost."  • 

§1498. Transfer  by  bill  of  lading.— Bills  of  lading 

being  regarded  as  the  representatives  of  the  goods  which  they 
describe,*  their  indorsement  and  delivery  operate  not  only  to 
transfer  the  title,  but  as  a  complete  delivery  of  the  goods  which 
divests  the  seller's  lien,*  though  he  may,  as  will  be  seen,  still 
avail  himself  of  his  right  to  stop  them  in  their  transit  in  a 
proper  case.' 

§  1499.  Effect  of  delivery  of  part  of  the  goods. —  As  a  gen- 
eral rule  the  delivery  of  a  part  of  the  goods  does  not  operate 
to  release  the  lien  as  to  the  residue.  The  seller  may  volun- 
tarily surrender  part  and  retain  the  rest;  and  the  lien  will 
then  attach  to  the  part  retained  for  the  price  of  the  whole.^ 
As  declared  in  a  recent  case,  the  delivery  of  a  part  operates 
as  a  delivery  of  the  whole  only  where  it  is  plain  "  that  such 
partial  delivery  was  intended  as  a  symbolical  delivery  of  the 

1  Citing  Craven  ▼.  Ryder,  6  Taunt  on  Sale  (6th  Am.  ed),  §  805;  Tanner 
48a  V.  Scovell,  14  Meea  &  V^els.  28;  Ex 

2  Citing  Buck  ▼.  Hatfield,  5  R  &  parte  Cooper,  11  Ch.  Diy.  68  (explain- 
Aid.  63a.  ing  Slubey  v.  Hey  ward,  2  H.  BL  504; 

*  Citing  Cowasjee  v.  Thorn  peon,  5  Hammond  t.  Anderson,  1  B.  &  P. 

Moore,  P.  C.  165.  N.  R  69);  Bunney  v.  Poyntz,  4  R  & 

<  See  Mechem*8  Hutchinson  on  Car-  Ad.  568;  Dixon  t.  Yates,  5  R  &  Ad. 

riera,  §  129.  313;  V\^illiams  v.  Moore,  5  N.  H.  235; 

ft  Benjamin  on  Sale  (6th  Am.  ed.),  Wanamaker  v.  Yerkes,  70  Pa.  St 

§  818.  443;  McElwee  v.  Metropolitan  Lum- 

•Pb«t  §  1525  et  acq.  ber  Co.,  69  Fed.  R.  302,  37  U.  S.  App. 

7  Jones  on  Liens,  §  834;  Benjamin  266, 16  C  C  A.  232. 
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whole  and  as  a  waiver  of  any  right  of  retention  as  to  the  re- 
mainder." ^ 

§  1500.  Effect  of  part  payment. — A  part  payment  for  the 
goods,  like  the  part  delivery  considered  in  the  preceding  sec- 
tion, does  not  operate  to  defeat  the  lien  as  to  the  residne.*  Jf 
credit  be  given  for  the  remainder,  it  will,  like  the  giving  of 
credit  for  the  whole  price,  suspend  the  lien  during  the  period 
given,*  but  the  lien  will  revive  upon  the  expiration  of  the  credit,* 
or  upon  the  insolvency  of  the  purchaser,*  if  the  goods  remain 
in  the  actual  possession  of  the  seller. 

3.  Estoppel  in  Favor  of  Sub-purchasers. 

§  1601.  Lien  good  against  sab-pnrchaser  unless  seller  es- 
topped—  Estoppel  by  conduct. — This  right  of  the  seller  to 
assert  his  lien  notwithstanding  a  constructive  delivery  is  not, 
in  the  absence  of  a  statute  such  as  the  English  Factors  Act, 
affected  by  a  resale  to  a  third  person,  unless  the  seller  has  done 
something  to  estop  himself  from  setting  up  his  lien  against 
such  sub-purchaser.  In  the  absence  of  such  estoppel,  the  sub- 
purchaser acquires  no  greater  rights  than  his  vendor — the  orig- 
inal vendee  —  then  had.*    Such  an  estoppel  may  arise  either 

1  McElwee  v.  Lumber  Ca,  supra.  is  estopped  from  denying  or  contra- 

s  Jones  on  Liens,  §801;  Crammey  vening  by  the  assertion  of  a  lien« 

T.  Raudenbush,  55  Minn.  426, 56  N.  W.  What  are  these  rights,  and  what  is 

R.  1113;  Robinson  ▼.  Morgan,  65  Yt.  their  origin?    As  mere  sub-purchas- 

87,  25  AtL  R.  890.  '  ers  of  lumber  in  the  actual  possession 

*See  ants,  §  1479.  of  the  vendor  they  only  acquire  the 

*  See  post,  %  1521s  right  and  interest  of  the  vendees. 

*  See  post,  §  1508  et  seq.  If  at  the  time  they  bought  the  vendor 
9  Thus  in  McElwee  v.  Metropolitan  had  no  lien  —  no  right  of  retention  — 

Lumber  Ckx,  69  Fed.  R  802,  87  U.  S.  then  they  would  acquire  the  same 
App.  266. 16  C.  C.  A.  232,  it  was  said:  right  to  demand  delivery.  But  the 
''If  the  defendant  in  error  [the  lum-  right  of  a  vendee  who  has  bought  on 
ber  company]  is  debarred  from  as-  credit  is  not  an  absolute  right  to  de- 
serting a  vendor's  lien  upon  the  mand  delivery.  The  right  is  depend- 
insolvency  of  the  vendees,  it  must  be  ent  upon  the  preservation  of  his 
because  the  plaintiffs  in  error  [the  credit;  and,  if  he  becomes  insolvent 
sub-purchasers]  have  acquired  rights  before  he  obtains  actual  possession, 
as  sub-purchasers  which  the  vendor  the  lien  of  the  vendor  revives,  and  the 
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from  the  condact  of  the  seller  or  from  the  form  or  contents  of 
the  documents  he  has  osed  to  represent  the  goods.  What  con- 
dact shall  be  sufficient  to  effect  such  an  estoppel  cannot,  of 
course,  be  defined  bj  any  inflexible  rule,  but  it  must,  in  gen- 
eral terms,  be  some  act  or  omission  on  the  part  of  the  seller, 
reasonably  leading  the  buyer  to  rely  on  the  assumption  that 
the  lien  will  not  be  asserted,  and  which  the  buyer  has  so  relied 
upon  as  to  be  prejudiced  if  the  lien  shoald  qow  prevaiL 

§  1502. .  Mere  notice  to  the  seller  of  the  resale,  to  which 

the  seller  does  not  dissent,  is  not  enough;^  nor  is  any  act  con- 
sented to  by  the  seller,  but  which  the  latter  did  not  know  was 
done  in  the  attitude  of  a  sub-purchaser ; '  or  the  fact  that,  when 
refusing  delivery,  the  seller  did  not  expressly  base  his  refusal 
upon  the  ground  of  the  buyer's  insolvency.' 

insolyent  vendee  must  pay  the  pur-  fore  any  transit  has  commenced.' 

chase  price  before  he  can  deprive  the  Now  the  right  of  stoppage  in  tran- 

vendor  of  the  goods  remaining  in  his  gUu^  special  legislation  out  of  the 

possession.    So  if  the  vendor,  for  any  way,  can  only  be  defeated  by  the 

reason,  remain  in  the  actual  posses-  transfer  of  a  biU  of  lading  to  an  in- 

sion  until  the  period  of  credit  has  dorsee  who  bona  fide  gave  value  for 

expired,  his  lien  revives.    Now,  a  sub-  it    2  Benjamin   on   Sales,  §  1285; 

vendee  buys  only  this  defeasible  right  Lickbarrow  v.  Mason,  5  T.  R  683." 

of  the  vendee,  and  if  he  does  not  ob-  i  Robinson  v.  Morgan,  65  Vt  87,  25 

tain  the  actual  possession,  or  obtain  Atl.  R  890. 

from  the  vendor  an  actual  attorn-  2  Dixon  v.  Tates,  5  R  &  AdoL  313, 
ment  to  him,  as  in  Hurry  v.  Mangles,  where  the  sub-purchaser  wus  also  a 
1  Campb.'452,  and  the  credit  given  clerk  of  the  warehouseman,  and  the 
the  vendee  expires  while  the  vendor  acts  which  he  did,  e.  g,,  coopering  the 
holds  the  actual  possession,  or  the  casks  and  gauging  them,  were  refer- 
vendee  becomes  insolvent,  he  cannot,  able  to  his  position  as  clerk, 
in  the  absence  of  some  estoppel,  de-  'Crummey  v.  Raudenbush,  55  Minn, 
prive  the  unpaid  vendor  of  his  actual  426, 56  N.  W.  R  1118»  where  the  court 
possession.  The  rights  of  sub- vend-  said:  *^  At  no  time  during  the  negoti- 
ees  have  most  often  been  under  con-  ations  did  defendant  assign  the  in- 
sideration  in  cases  involving  the  solvency  of  the  plaintiff  as  his  reason 
doctrine  of  stoppage  in  transitiu  for  demanding  cash  or  security,  or 
But  the  principle  is  the  same  where  give  any  special  reason  for  doing  so, 
the  transit  has  not  begun.  It  was  except  that  when  demanding  the 
well  said  in  White  v.  Welsh,  38  Pa.  mortgage  he  said  it  was  the  custom 
St  896,  420,  that  '  if  a  vendor  has  a  of  the  trade.  On  this  ground  plaint- 
right  of  stoppage  in  transitVy  a  for-  iff's  counsel  invoke  the  doctrine  that 
tiori  he  has  a  right  of  retainer  be-  if  a  person,  when  called  upon  to  de- 
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§  1503.  .  But  where  the  seller,  when  notified  of  the  re- 
sale, said  it  was  very  well,  and  permitted  the  sub-purchaser  to' 
mark  the  goods  with  his  own  initials,  the  seller  was  held  to  be 

liver,  places  his  right  to  retain  the  from  first  to  last,  what  he  insisted 
goods  upon  a  ground  inconsistent  on  was  payment  of,  or  security  for, 
with  a  claim  hy  virtue  of  a  specific  the  price  of  the  property;  and  the 
lien,  this  is  a  waiver  of  the  lien;  and  ground  of  his  refusal  was  the  refusal 
that  on  the  trial  he  will  not  be  per-  of  plaintiff  to  give  either.  True,  at 
mitted  to  rest  his  refusal  upon  a  dif-  the  last,  he  announced  his  positive 
ferent  and  distinct  ground  from  tiiat  refusal  to  furnish  the  piano  unless 
on  which  he  claimed  to  retain  the  plaintiff  would  agree  to  give  a  chattel 
property  at  the  time  of  the  demand,  mortgage  on  it, —  a  thing  which  he 
An  examination  of  the  authorities  had  no  legal  right  to  insist  on;  but 
on  the  subject,  from  the  early  case  it  is  very  evident  that  this  demand 
of  fioardman  v.  Sill,  1  Camp^  410,  n.,  on  defendant's  part  was  merely  an 
down,  satisfies  us  that  they  all  pro-  alternative  for  payment  in  cash, 
ceed  upon  principles  essentially  of  which  he  had  a  right  to  demand,  but 
equitable  estoppel,  and  limit  the  ap-  which  plaintiff  had  refused.  The 
plication  of  the  doctrine  invoked  by  plaintiff  probably  had  a  right  to  be 
counsel  to  cases  where  the  refusal  to  informed,  as  he  was,  that  the  prop- 
deliver  the  property  was  put  on  erty  was  held  for  the  purchase- 
grounds  inconsistent  with  the  exist-  money,  for  that  was  a  matter  which 
ence  of  a  lien,  or  on  grounds  entirely  he  could  remedy  by  payment;  but  it 
independent  of  it,  without  mention-  would  have  availed  him  nothing  to 
ing  a  lien.  Thus  it  has  been  repeat-  be  informed  that  defendant's  right 
edly  held  that  a  lien  is  not  waived  to  retain  the  property  for  the  price 
by  mere  omission  to  assert  it  as  the  was  based  on  his  insolvency,  for  that 
ground  of  refusal,  or  by  a  general  was  a  fact  which  he  could  not  have 
refusal  to  surrender  the  goods,  with-  changed.  We  can  see  nothing  in  de- 
out  specifying  the  ground  of  it,  ex-  fendant's  acts  of  omission  or  commis- 
cept  in  certain  cases,  where  the  lien  sion  that  amounted  to  a  waiver  of  his 
was  unknown  to  the  person  making  title,  or  which  should  estop  him  from 
the  demand,  and  that  fact  was  now  asserting  it." 
known  to  the  person  on  whom  the  So,  in  Tuthill  v.  Skidmore,  124  N. 
demand  was  made.  In  such  cases,  T.  148,  26  N.  K  R.  848,  it  is  said: 
if  the  ground  of  the  refusal  is  one  *'When  the  trial  began  it  was  moved 
that  can  be  removed,  the  other  party  in  behalf  of  the  defendant  that  the 
ought  in  fairness  to  have  an  oppor-  plaintiffs  be  compelled  to  elect 
tunity  to  do  sa  But  no  such  state  whether  they  would  seek  to  recover 
of  facts  exists  in  this  case.  While  de-  on  the  ground  that  they  owned  the 
fendant  did  not  specify  his  vendor's  property  or  on  the  ground  that  they 
lien  by  reason  of  plaintiff's  insolv-  had  a  lien  thereon  for  unpaid  pur- 
ency  as  the  ground  of  his  refusal,  chase-money.  To  this  request  the 
yet  he  never  placed  his  refusal  on  court  replied:  *  I  will  hear  the  evi- 
any  ground  inconsistent  with  or  in-  dence  first  before  I  compel  him  to 
dependent  of  it    On  the  contrary,  do  that'    To  this  remark  the  defend- 
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estopped  from  afterwards  asserting  a  lien  against  the  goods ; ' 
and  so  he  was  where,  when  the  sub-purchaser  presented  an 
order  for  the  goods  from  the  original  purchaser,  the  seller  re- 
ceived it  without  objection,  placed  it  on  file,  and  entered  the 
sub-purchaser's  name  on  his  books  opposite  the  entry  of  the 
goods;*  and  so  he  was,  in  a  similar  case,  where,  before  accept- 
ing an  order  for  the  goods  from  the  original  purchaser,  the 
sub-vendee  took  it  to  the  warehouse  of  the  seller,  asked  him  if 
"  it  was  all  in  order,"  and,  on  being  told  that  it  was,  lodged 
it  at  the  warehouse ; '  and  so  he  was  where,  on  the  presentation 
of  an  order  for  the*  goods,  he  replied  "  all  right,"  and  promised 
to  deliver  them.* 

ants  ezceptecL  At  the  close  of  the  194)  that  it  win  not  be  reviewed 
plaintiffs'  case,  the  defendants  offer-  when  it  appears  that  the  defendant 
ing  no  evidence^  both  parties  asked  was  not  harmed, 
the  court  to  direct  a  verdict  The  '^  It  is  also  urged  on  the  authority 
object  of  requiring  plaintiffs  to  elect  of  Hudson  t.  Swan  («upra),  and  the 
between  inconsistent  causes  of  ao-  cases  therein  cited,  that  the  plaintiffs 
tion  is  to  simplify  the  issues  of  fact  by  alleging  in  their  complaint  and 
so  that  they  may  be  intelligibly  and  asserting  at  the  trial  absolute  owner- 
fairly  tried,  but  it  is  plain  in  this  ship  of  the  property,  and  also  a  special 
case  that  the  defendants  were  not  interest  in  or  lien  upon  it,  waived 
misled  nor  harmed  by  the  refusal  of  their  special  interest  or  lien,  if  any 
the  court  to  compel  an  election.  The  they  had,  and  cannot  recover  with- 
plaintiffs*  allegation  that  they  owned  out  establishing  ownership.  In  the 
the  property  and  their  allegation  case  cited  the  facts  alleged  by  the 
that  they  had  a  lien  thereon  for  un-  plaintiff  to  establish  ownership  were 
paid  purchase-money  are  inconsist-  inconsistent  with  those  upon  which 
ent  Hudson  v.  Swan,  83  N.  Y.  652.  he  relied  to  establish  a  lien,  which  is 
But  when,  as  in  the  case  at  bar,  the  not  the  fact  in  the  case  at  bar.  As 
inconsistency  plainly  appears  on  the  has  been  shown,  the  plaintiffs'  inter- 
face of  the  complaint,  the  defend-  est  was  more  than  that  of  mere  lien- 
ants  should,  before  answering,  move  ors,  and  there  being  no  dispute  about 
that  the  plaintiffs  be  compelled  to  the  facts,  the  inconsistency  relating 
elect  Cassidy  v.  Daly,  11  W.  Dig.  wholly  to  the  legal  conclusions  to  be 
222.  If  in  such  a  case  the  defendant  drawn  from  the  agreed  facts,  the 
lies  by  until  the  trial  and  then  case  cited  is  not  controlling." 
moves,  the  court  may,  in  its  discre-  ^  Stoveld  v.  Hughes,  14  E^t,  30& 
tion,  wait  until  part  or  all  of  the  evi-  >  Pearson  v.  Dawson,  EL,  BL  &  £L 
dence  is  taken  before  deciding  the  448,  96  Eng.  Com.  L.  447. 
motion  (Southworth  v.  Bennett  58  •  Woodley  v.  C!oventry,  2  HurL  & 
N.  Y.  659);  and  its  denial  is  so  far  Ck)lt  164. 

discretionary  (Kerr  v.  Hayes.  35  N.  *  Knights  v.  Wiffen,  L  R.  5  Q.  R 

Y.  831,  336;  People  v.  Tweed,  63  id.  660,  WUliston's  Cases,  95. 
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§  1504. Form  of  deliverf  order  or  warrant  as  estop- 
pel.—  The  estoppel,  as  already  intimated,  may  arise  not  only 
from  the  conduct  of  the  seller,  but  also  from  the  form  or  con- 
tents of  the  documents  he  may  have  issued  to  represent  the 
goods.  What  documents  shall  operate  to  efifect  an  estoppel  is 
not  entirely  clear  from  the  authorities.  There  would  seem  to 
be  no  question  anywhere  that  mere  certificates  that  goods  are 
ready  for  delivery,*  or  informal  orders  for  delivery  not  intended 
by  the  parties  or  usually  understood  to  be  representatives  of 
the  goods,  are  not  such  documents  as  will  create  an  estoppel. 
A  fortiori  is  this  held  to  be  so  where  the  goods  are  not  yet  in 
existence  or  are  unidentified  or  un separated  from  a  larger  mass.^ 

1  Such  was  the  form  of  the  docu-  plaintiff  bad  no  right  to  rely  upon  it 

ment  in  Gunn  v.  Bolckow,  Vanghan  as  Buoh  a  representation.'*  And  Arcbi- 

&  Ca,  10  Ch.  491,  where  it  was  con-  bald,  J.,  said :  V  It  has  been  insisted 

tended  that  the  certificates  were  war-  on  plaintiffs'  part  that  those  docu- 

rants   or  delivery  orders,  but   the  meuts  amount  to  a  representation 

court   rejected  the  idea.    '*To  say  that  the  goods  were  the  goods  of 

that,"  declared  James.  J.,  *'  is  in  truth  Burrs  &  Ca,  free  from  any  lien,  and 

to  say  a  thing  which  cannot  be.    No  that  therefore  tbe  defendants  are  es- 

custom  of  the  trade  can  make  a  cer-  topped  from  setting  up  the  right 

tificate  a  bill  of  exchange  or  a  war-  which  every  unpaid  vendor  has  of 

rant"  withholding  delivery  of  tbe  good& 

In  Farmeloe  v.  Bain,  1  Com.  PL  I  agree  with  my  brother  Brett  that 

Div.  445,  the  defendants  had  con-  we  cannot  look  at  the  documents  in 

tracted  for  the  sale  to  Burrs  &  Ckx  of  question  as  amounting  to  any  such 

one  hundred  tons  of  zinc  to  be  taken  estoppel.    They  clearly  do  not  con- 

from  a  larger  mas&    They  afterward  tain  a  representation   of  any  fact 

gave  to  the  buyer  four  documents  in  which  can  be  relied  on  as  an  estop- 

the  following  form :  **  We  hereby  un-  pel."    The  goods  here  had  ngt  as  yet 

dertake  to  deliver  to  your   order  been  separated  from  the  mass,  and  in 

indorsed  hereon  twenty-five  tons  raer-  this  respect  the  case  resembles,  and 

chantable  sheet  zinc  off  your  con*  was  cited  as  authority  for,  the  case 

tract  of  this  date."  Plaintiffs  bought  of  Anderson  v.  Read,  106  N.  Y.  383, 

from  the  purchaser  on  the  strength  18  N.  £.  R.  292,  hereinafter  referred  to. 

of  these  documenta  It  was  admitted  ^Thus,  in  Anderson  v.  Read,  106 

that  they  were  not  documents  known  N.  T.  833,  13  N.  K  R  292,  it  is  said: 

among  merchants,  and  therefore  the  *'  The  claim  of  plaintiffs'  counsel  that 

court  declared  each  was  to  be  judged  many  of  the  American  cases  hold 

like  any  other  ordinary  written  in-  the   doctrine    that  delivery  orders 

strument    ''So  looking  at  it,"  said  transfer  the  title  to  the  property  the 

Brett,  J.,  **  it  obviously  contains  no  same  as  a  bill  of  lading,  even  with- 

repreeentation  of  any  fact»  and  tbe  out  acceptance,  is  not  material  here. 
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§  1505. .  In  a  leading  English  case,^  which  has  been 

often  cited,  the  seller  delivered  to  the  buyer  an  order  upon  his 

agent  with  whom  the  goods  were  stored,  saying,  "  You  will 

please  deliver  to  the  order  of  "  the  buyer  the  goods  in  question. 

No  delivery  order,  nor  any  other  doo-  month  of  December,  1881.    Tlie  pur- 

ument,  can  transfer  the  title  to  prop-  chasers  had  previously  contracted  to 

erty  not  in  existence,  or  unidenti-  seU  to  one  De  L.  a  larger  amount  of 

fied  and  undistinguishable  from  a  the  same  general  kind  of  fertilizer;  be 

larger   mass*  not  itself  designated,  agreed  to  accept  the  goods  purchased 

and  from  which  no  appropriation  of  the  defendants  to  apply  upon  his 

has  been  made."    In  this  case  the  contract    Defendants,  with  knowl- 

facts  were  as  follows:  Defendants*  edge  that  R  &  Ca  had  made  such 

firm  entered  into  a  contract  with  the  contract  with  De  L.,  and  desired  the 

firm  of  R  W.  L.  IR.  &  Ca,  which  goods  to  make  delivery  under  that 

stated  that  the  former  had  ''sold"  contract,  accepted  an  order  drawn 

to  the  latter  a  specified  quantity  of  on  and  presented  to  them  by  R  & 

''ammoniated  superphosphates"  at  Ca,  requiring  them  to  deliver  the 

a  price  specified,  to  oe  paid  for  ''on  goods  "sold  to"  R  &  Ca  to  De  L., 

delivery  to  buyers  of  bills  of  lading,  and  also   delivered  to  R  &  Ca  a 

by  their  notes."    The  vendors  guar-  memorandum   stating   they  would 

anteed  the  goods  to  be  of  a  specified  deliver  to  De  Ix  on  said  order,  on 

quality,  the  sampling  and  analysis  vessels  to  be  furnished  by  him,  tlie 

to  be  made  by  certain  persons  named;  last  delivery  to  be  made  the  last  of 

shipments  to  be  made  during  the  December  or  early  in  January,  1882. 

1  McEwen  v.  Smith,  3  H.  L.  Cas.  under  the  direction  of  S.  Hddf  si- 
809.  Here  S,  the  owner  of  sugars,  firming  the  judgment  of  the  court 
sold  them  to  B»  to  whom  he  gave  a  below,  that  the  possession  of  the 
delivery  order  addressed  to  his  agent  goods  had  never  been  changed,  and 
A,  and  took  a  bill  of  exchange  for  that  S  might  stiU  enforce  upon  them 
the  price.  B  sold  the  sugars  to  M,  his  lien  as  vendor^ 
and  transferred  the  delivery  order  McEwen  v.  Smith,  eupra,  was  in 
to  him.  The  sugars  were  in  the  1880  cited  and  relied  upon  in  GiU- 
warehouse  of  S,  in  whose  books  they  man  v.  Carbutt,  611*  TL  R  (N.  S.)  281^ 
were  entered  as  received  by  him  where  the  order  was  in  the  form, 
"from  A  on  account  of  S."  The  "Deliver  to  the  order  of"  the  pur- 
sugars  were  weighed  and  invoiced  chaser,  but  the  order  also  contained 
by  A  upon  the  order  of  S.  Neither  this:  "CL  |  6—2 — 88,"  which  referred 
B  nor  M  took  any  steps  to  act  on  the  to  the  contract  between  the  original 
delivery  order  till  a  rumor  arose  of  buyer  and  seller.  There  was  held  to 
B*s  insolvency,  when  M  presented  be  no  basis  for  estoppel  "  A  delivery 
the  order  to  A,  and  received  from  order,"  said  the  court,  "is  only  a 
him  a  fresh  order  addressed  to  S,  the  promise  to  do  something  in  futuro^ 
warehouse  keeper.  Before  the  su-  and  is  not  a  representation  as  to  a 
gars  could  be  actually  delivered  state  of  facta" 
under  this  order,  A  removed  them, 
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This  order  was  transferred  upon  a  resale  to  the  sub-purchaser, 
but  before  the  possession  had  actually  been  changed  the  orig- 
inal buyer  failed  and  the  seller  refused  to  deliver  the  goods  to 
the  sub^purchaser.  It  was  urged  in  behalf  of  the  latter  that 
the  seller  was  estopped  from  asserting  his  lien  by  reason  of  the 
order  given,  and  that  the  delivery  order  was  to  be  subjected 
to  the  same  rules  as  a  bill  of  lading;  but  the  House  of  Lords 
repudiated  this  position,  saying  that  it  was  one  "  for  which  no 
authority  in  the  usage  of  trade  or  in  the  law  can  be  shown." 

§  1506.  — — .  In  a  later  English  case,*  however,  the  docu- 
ment took  the  form  of  a  "  warrant "  for  iron,  which  recited 
that  the  iron  would  not  be  delivered  to  any  one  except  the 
holder  of  the  warrant,  and  declared  that  the  iron  was  deliver- 
able 1  o.  b.  to  the  purchasers  or  to  their  assigns  by  indorse- 

R.  &  Ca  gave  their  notes  as  agreed  under  the  contract,  and  inasmuch  as 
for  the  purchase  prioa  The  goods  against  B.  &  Ca  defendants  had  the  ' 
were  not  in  fact  manufactured  at  right  to  refuse  to  deliver  the  goods 
this  tima  On  receipt  of  the  order  without  payment  therefor,  and  after 
and  memorandum,  De  K  gave  his  that  firm  became  insolvent  they  had 
own  notes  and  the  acceptances  of  the  same  right  as  against  De  L.  or 
third  persons  to  R  &  Ca  in  payment    his  assignee. 

for  the  goods.  R.  &  Ca  soon  after  Also  held  (Ruger,  C.  J.,  Andrews 
stopped  payment,  and  made  an  as-  and  Danforth,  JJ.,  dissenting),  that 
signment  for  the  benefit  of  creditor&  defendants  were  not  estopped  from 
Defendants  refused  to  deliver  the  showing  the  fact  that  no  title  passed, 
goods  under  the  order  unless  they  or  from  denying  the  legal  right  of 
were  paid  the  purchase  price,  and  plaintiff,  as  assignee  of  De  L.,  to  a 
offered  to  surrender  the  notes  re-  delivery  of  goods  of  the  same  char- 
ceived  by  them.  In  an  action  upon  acter  and  quality  as  described. 
the  contract  to  recover  the  value  of  Also  held  (Ruger,  C.  J.,  Andrews 
the  goods,  fidd  (Ruger,  C.  J.,  and  An-  and  Danforth,  J  J.,  dissenting),  that 
drews  and  Danforth,  JJ.,  dissenting),  the  question  was  one  of  the  law  for 
that  it  was  an  executory,  not  an  the  trial  court,  and  that  a  submission 
executed,  contract^  and  so  passed  no  thereof  to  the  jury  was  error, 
title  to  the  goods  specified;  that  the  Eamberly  v.  Patchin  (19  N.  Y.  330); 
subsequent  transactions  between  the  Briggs  v.  Sizer  (80  id.  647);  Knights 
parties  did  not  transform  said  con-  v.  Wiffen  (L.  R,  5  Q.  R  660),  were 
tract  into  an  executed  one;  that  the    distinguished. 

delivery  of  the  order  to  De  L.  vested       ^  Merchants'  Banking  Ca  v.  Phoa- 
no   right  of  property  in  him,  but    nix  Bessemer  Steel  Ca,  L.  R  5  Ch. 
simply  amounted  to  an  assignment    Div.  205. 
to  him  of  the  rights  of  R  &  Ca 
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ment  thereon.  There  was  also  evidence  that  the  form  of  this 
warrant  had  been  settled  by  eminent  counsel  many  years  be- 
fore for  the  very  purpose  of  showing  that  the  goods  were  free 
from  the  seller's  lien,  and  that  by  the  custom  of  the  iron  trade 
such  warrants  passed  from  hand  to  hand  and  were  supposed  to 
give  a  title  to  the  goods  free  from  any  vendor's  lien ;  and  it  was 
held  that  the  seller  was  estopped,  as  against  a  sub-purchaser 
who  had  bought  the  iron  in  reliance  upon  the  warrant  and  the 
custom,  from  setting  up  a  lien. 

§  1507. Warehouse  receipts  In  the  United  States. — 

In  the  United  States,  in  pursuance  of  custom  and  the  evident 
intention  of  the  parties,  warehouse  receipts,  like  bills  of  lading, 
are  usually  regarded  as  representatives  of  the  goods  described 
in  them,^  and  a  transfer  of  the  receipt  to  a  sub-purchaser,  who 
acts  in  good  faith  and  in  ignorance  of  the  seller's  claims,  will 
have  the  same  efiPect  in  divesting  the  lien  as  would  result  from 
an  actual  delivery  of  the.  goods  themselves.  As  against  such 
a  purchaser,  who  has  relied  upon  its  representations,  the  state- 
ments in  the  receipt  that  the  goods  will  be  delivered  to  the 
holder  of  it'  operate  an  estoppel  either  as  against  the  ware- 
houseman who  issued  it  where  he  is  the  seller,'  or  against  a 

1  See  Commercial  Bank  v.  Hurt,  90  an  invoice,  the  other  a  warrant.  The 

Ala.  130,  12  S.  R  568,  19  L.  R  A.  701,  invoice  contains  every  element  which 

42  Am.  St  R  88,  Willi&  Ga&  595;  is  required  to  make  it  an  ordinary 

Burton  v.  Curyea,  40  IlL  820,  89  Am.  document   of   title   on    which   the 

Dec  850;  Second  Nat  Bank  v.  Wai-  purchaser  could  obtain  the  goods: 

bridge,  19  Ohio  St  419,  2  Am.  R  408;  *  Messrs.    Gilead   A.    Smith    &   Co. 

Davis  ▼.  Russell,  52  CaL  611.  28  Aul  Bought  of   the   Phoenix   Bessemer 

R  647;  Solomon  v.  Bushnell,  11  Oreg.  Steel  Company,  Limited,  stacked  in 

277, 3  Paa  R  677,  50  Am.  R  475;  Durr  these  works  to  your  order,  to  be  de- 

▼.  Hervey,  44  Ark.  801, 51  Am.  R  594;  livered  f.  a  b.  at  Liverpool  according 

Merchants*  &  M.  Bank  v.  Hibbard,  48  to  your  instructions; '  and  then  fol- 

Mich.  118, 11  N.  W.  R  834,  42  Am.  R  low  the  details  of  the  steel  rails. 

465;  Rice  v.  Cutler,  17  Wis.  851,  84  That  is  an   ordinary  document  of 

Am.  Dec.  747.  title,  an  ordinary  invoice  sent  by  a 

3  Merchant  Banking  Ca  v.  Phoenix  vendor  to  a  purchaser.    But  they 

Bessemer  Steel  Ca,  L.  R  6  Ch.  Div.  gave  to  Gilead  A.  Smith  &  Ca,  at 

205,  where  it  is  said  of  the  sellers:  their  request  at  the  same  time,  an- 

**  They  issued  with  their  first  parcel  other  document  the  iron  warrant 

of  goods  two  documents:  the  one  is  the  thing  which  the  trade  want  for 
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former  holder  of  the  receipt  who  would  claim  a  lien  against  a 
purchaser  from  his  vendee.^ 

4.  Bevival  oflAen  on  Insolvency  of  Purchaser. 

%  1608.  Beyiyal  of  lien— Insolyency  of  purchaser  before 
actual  deli?ery. —  With  the  actual  and  unconditional  delivery 
of  the  goods  to  the  purchaser,  the  lien,  as  has  been  seen,  is  at 

the  purpose  of  either  raising  money  at  the  same  time,  I  say,  is  it  rational 
by  pledging  or  selling,  and  that  is  a  to  impute  any  other  purpose  than 
totally  different  thing.  It  is  treated  really  the  very  purpose  that  it  was 
in  a  totally  different  way.  It  begins  given  them  for,  namely,  the  purpose 
with  these  words:  'The  undermen-  of  pledging  or  selling,  as  I  have  no 
tioned  rails  will  not  be  delivered  to  doubt  it  was?  Therefore,  I  say,  in 
any  party  but  the  holder  of  this  war-  this  particular  case  I  think  the  effect 
rant'  Surely  that  means  they  will  of  the  two  documents  and  the  mode 
be  delivered  to  the  holder;  it  never  of  request  is  to  show  that  it  was 
means  we  wiU  keep  them  and  not  really  intended  by  the  vendors,  and 
deliver  them  to  anybody,  but  seU  that  is  special  in  this  casa" 
them  for  our  own  benefit  and  deliver  ^  Thus  in  Fourth  National  Bank  v. 
them  to  the  purchaser.  The  very  St.  Louis  Ck>tton  Compress  Ga,  11 
form  of  the  vrarrant  shows  the  pur-  Ma  App^  888,  the  seUer  had  cotton 
pose.  In  my  opinion,  considering  in  warehouse  represented  by  ware- 
that  they  had  already  given  a  docu-  house  receipts.  He  delivered  these 
ment  of  title  which  was  quite  clear  to  his  vendee  conditionally,  but  the 
and  independent  and  satisfactory  to  vendee  wrongfully  pledged  them  to 
the  purchaser,  this  was  something  an  innocent  party.  Said  the  court: 
they  were  issuing  for  a  different  pur-  ''  The  general  rule,  of  course,  is,  that 
pose.  It  goes  on,  *  stacked,'  eta;  in  where  the  vendor  surrenders  to  the 
the  same  way,  we  had 'stacked' in  vendee,  or  to  the  agents  of  the  vendee, 
the  invoice;  but  the  next  words  are,  the  possession  of  the  subject-matter 
'  Warrant  for  these  rails  deliverable  of  the  sale,  whether  by  a  manual  and 
(f.  a  b.)  to  Messrs.  Gilead  A.  Smith  &  actual  or  by  a  symbolical  delivery, 
Ca  of  London,  or  to  their  assigns  by  the  lien  is  defeated,  provided  that 
indorsement  hereon.'  Does  not  that  the  vendor  does  entirely  and  volun- 
mean  they  are  warrants  for  delivery,  tarily  resign  possession  of  the  goods, 
and  is  not  the  meaning  of  the  thing  But  there  are  cases  in  which  the 
itself  on  the  face  of  it»  although  it  vendor,  as  between  vendor  and 
may  not  destroy  per  se,  standing  vendee,  may  retain  a  lien  which  he 
alone,  if  it  had  been  a  single  docu-  will  not  be  entitled  to  as  against  in- 
ment  of  title,  the  vendor's  lien,  when  terests  of  third  persons  which  may 
you  consider  it  is  an  additional  docu-  intervene.  By  delivering  the  vtrare- 
ment  given  at  request,  and  that  you  house  receipts  to  the  freight  line,  the 
must  impute  some  purpose  for  giv-  vendor  in  the  present  case  seems  to 
ing  two  documents  differing  in  form  have  changed  the  control  and  do> 
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an  end,  and  the  goods  cannot  be  regained  although  the  pur* 
chaser  was  then  or  has  since  become  insolvent.  There  are, 
however,  many  cases  in  which  the  seller  has  expressly  or  im- 
pliedly given  his  consent  to  a  delivery,  but  in  which  no  actual 
delivery  as  yet  has  taken  place,  and  it  becomes  an  important 
question  to  determine  whether  the  seller  may  withdraw  that 
consent  and  prevent  an  actual  delivery  until  the  goods  are  paid 
for. 

§  1509.  .  Where  the  seller,  who  has  parted  with  his 

title,  consents  that  the  goods  may  be  delivered  without  receiv- 
ing payment  for  them  or  security  for  the  price,  he  obviously 
relies  u{)on  the  credit  of  the  buyer,  and  the  fact  that  the  buyer 
is  in  good  credit  at  the  time  he  is  to  receive  the  goods  is  clearly 
the  basis  of  the  consent.  If,  then,  before  the  consent  has  act 
ually  been  consummated  by  a  delivery,  the  seller  discovers 
that  the  buyer  is  insolvent,  the  whole  inducement  to  the  con- 
sent is  gone  and  the  consent  should  be  no  longer  operative. 

§  1510.  Insolvency  of  buyer  before  expiration  of 

credit. —  The  case  of  a  sale  of  goods  upon  a  term  of  credit 
aflfords  an  excellent  illustration  of  the  rule.  By  giving  credit 
for  the  price  the  seller  manifests  his  willingness  that  the  buyer, 
may  take  the  goods  at  once  and  pay  for  them  at  a  subsequent 
time.  He  thus  consents  to  waive  and,  if  the  consent  is  fol- 
lowed by  an  actual  delivery,  he  does  most  unequivocally  waive 
his  lien.  "  But,"  as  was  clearly  stated  by  Chief  Justice  Shaw,* 
*'  the  law,  in  holding  that  a  vendor,  who  has  thus  given  credit 
for  the  goods,  waives  his  lien  for  the  price,  does  so  on  one  im- 
plied condition,  which  is  that  the  vendee  shall  keep  his  credit 

minion  of  the  property,  and  he  put  it  that  the  property  was  his  own  to  seU 

in  the  power  of  the  vendee  to  do  or  pledge;  we  do  not  see,  therefore^ 

what  he  actuaUy  did,  that  is,  to  take  how  it  can  he  said  that,  as  to  third 

the  symbol  of  the  property,  which,  persons,  such  as  the  plaintiff  in  this 

so  far  as  the  rights  of  third  persons  case,  the  vendor  retained  his  lien." 
are  concerned,  was  the  property  it-       ^  In    Arnold   v.  Delano,  4   Cusli* 

self,  and  to  pledge  it  for  value  under  (Mass.)  88,  60  Am.  Dea  754^  Adam's 

such  circumstances  as  would  natu-  Cas.  7. 
rally  lead  the  most  vigilant  to  believe 
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good.'*  If,  therefore,  before  the  goods  have  actually  been  de- 
livered, the  buyer  proves  to  be  insolvent,  the  consent  to  deliver 
them  without  payment  may  be  withdrawn,  the  lien  revives,  and 
the  seller  may  hold  the  goods  to  secure  the  payment  of  the 
prioe.^ 

§  1511.  .  The  fact  that  the  goods  have  been  measured, 

weighed,  marked  or  set  aside  for  the  buyer,  so  that  the  title  to 
them  may  have  completely  passed,  is  not  material  —  the  rule 
supposes  that  the  title  may  have  passed ;  but  if  possession  of 
them  has  not  actually  been  transferred  —  if  they  still  remain 
in  the  custody  of  the  seller  or  under  his  control, — he  may  refuse 
'delivery  until  the  price  is  paid. 

§  1512. Insolyeucy  of  buyer  before  delivery  order 

'Complied  with. —  The  same  results  ensue  where  the  consent 
has  been  given  in  the  form  of  a  delivery  order  either  upon  the 
seller  himself  or  his  warehouseman  or  bailee;  it  may  be  re- 
voked upon  discovery  of  the  insolvency  of  the  buyer  before  an 
actual  delivery  has  taken  place.  The  delivery  order  is,  at 
most,  but  one  form  of  constructive  delivery,  and,  as  is  said  in 
a  recent  case*  in  which  the  subject  was  elaborately  considered, 
it  is  abundantly  settled  that,  as  between  the  vendor  and  the 
Tendee,  where  the  rights  of  subsequent  purchasers  from  the 
vendee  are  not  involved,  the  lien  is  not  divested  by  any  species 
•of  constructive  delivery,  so  long  as  the  vendor  retains  the  act- 
ual custody  of  the  goods,  either  by  himself  or  by  his  servant 
•or  agent. 

§  1513.  .  Thus,  where  the  seller  is  himself  the  warehouse- 
man and  delivers  to  the  buyer  a  statement,  certificate  or  delivery 
•order  showing  that  the  seller  now  holds  the  goods  as  ware- 
houseman for  the  buyer  or  transfers  the  goods  upon  his  books 
to  the  name  of  the  purchaser,  still  if  before  payment  and  act- 
ual delivery  the  buyer  becomes  insolvent,  the  lien  of  the  vendor 
attaches  and  he  may  hold  as  against  the  assignees  of  the  in- 

'^Qeepoat,  g  1508  etseq.      ^Conrad  v.  Fisher, 87 Ma  App. 853,8  L.  R.  A.  147. 

1281 


§§  1514,  1515.]  LAW   OF  SALE.  [bOOK    V. 

solvent  purchaser.'    Even  though  he  may  have  charged  the 
buyer  with  rent  during  the  interval,  his  lien  wiU  still  revive.* 

§  1614, .  So  where  the  seller  is  not  himself  the  warehouse- 
man, but  the  goods  are  in  the  custody  of  another  as  bailee  or 
warehouseman  for  the  seller,  the  delivery  order,  as  between 
the  seller  and  the  buyer,  has  no  greater  effect,  and  if  the  buyer 
becomes  insolvent  before  payment,  and  an  actual  change  of 
possession  by  attornment  or  otherwise,  the  order  to  deliver 
may  be  revoked  and  the  lien  will  not  be  lost.'  The  fact  that 
the  warehouse  is  a  government  warehouse  is  immaterial.^ 

§  1516. Same  subject— Taking  note — Giving  receipted 

bill,  etc. —  The  revival  of  the  lien  is  not  affected  by  the  fact 
that  the  seller  has  received  conditional  payment  by  promissory 
notes  or  bills  of  exchange,  certainly  where  the  paper  remains 
in  the  hands  of  the  seller  without  negotiation  so  that  it  may 
be  delivered  up. in  discharge  of  the  lien,*  and  even,  it  is  said, 
where  the  paper  has  been  negotiated  and  is  outstanding  at  ma* 
turity,  or  matured  and  outstanding  when  the  insolvency  oc- 
curred, if  the  seller  has  indorsed  it.    The  liability  as  indorser 

1  Bioxam  t.  Sanders,  4  R  &  Cr.  041;  should  have  thought  so  if  the  ware- 

Bloxam  t.  Morley,  4  B.  &  Cr.  951 ;  house  rent  had  been  actually  paid.'* 

Miles  ▼.  Gorton,  2  Cr.  &  Mee&  504;  SMcEwan  v.  Smith,  2  H.  L.  .Ca& 

Townley  v.  Crump,  4  Ad.  &  EL  58;  309;  Griffiths  v.  Perry,  1  EL  &  EL 

Valpy  T.  Oakeley,  16  Q.  R  941;  Grice  680;  In  re  Batchelder,  2  Low.  (U.  & 

V.  Richardson,  8  App.  Cas.  819;  Grif-  Dis.  Ct)  245;  Keeler  v.  Goodwin,  111 

fiths  V.  Perry,  1  EL  &  EL  680;  Ex  Mass.  490,  Willis.  Ca&  116;  Conrad  v. 

parte  Chalmers,  8  Ch.  App;  289;  Tut-  Fisher,  87  Ma  App.  352,  8  L.  R  A. 

hill  V.  Skidmore,  124  N.  Y.  148,  26  N.  147;  Thompson  v.  Baltimore,  etc.  R 

K  R  348;  Arnold  v.  Carpenter,  16  R  L  Co.,  28  Md.  89a 

560,  18  AtL  R  174;  McElwee  v.  Met-  *  Conrad  v.  Fisher,  supra, 

ropolitan  Lumber  Ca,  69  Fed.  R  802,  ^Milliken  v.  Walren.  57  Me.  46 

37  U.  &  App.  266, 16  C.  C.  A-  282.  [citing  Parks  v.  Hall,  2  Pick.  (Mass.) 

'^  This  was  the  fact  in  Miles  ▼.  Gor-  211 ;  Arnold  v.  Delano,  4  Cush.  (Mass.) 

ton,  supra,  but  Bay  ley,  J., —  distin-  41,  50  Am.  Dec.  754];  Tuthill  v.  Skid- 

guishing  Hurry  v.  Mangles,  1  Camp,  more,  124  N.  Y.  148,  26  N.  E.  R  348 

N.  P.  452,  a  nisi  prius  decision  of  [citing,  inter  alia,  Haskell  ▼.  Rice,  11 

Lord  EUenborough  —  said,  "  I  am  of  Gray  (Mas&),  240;  Bloxam  v.  Sanders, 

opinion  that  this  fact  makes  no  dif-  4  R  &  Cress.  941 ;  Clark  v.  Draper,  19 

ference  in  the  present  case,  and  I  N.  H.  419;  Hamburger  v.  Rodman,  d 

Daly  (N,  Y.),  98} 
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in  such  a  case  operates  to  continue  the  relation  of  the  seller  as 
an  unpaid  vendor.^ 

§  1616.  .  Neither  is  the  revif al  of  the  lien  affected  by 

the  fact  that  the  seller,  upon  the  receipt  of  a  bill  or  note  as  con- 
ditional payment,  has  given  to  the  buyer  a  receipted  bill  or  other 
similar  document.^ 

§  1517. .  If,  after  the  revival  of  the  seller's  lien  by  expi- 
ration of  the  credit,  the  seller  extends  further  time  by  taking 
renewal  notes  payable  at  a  future  date,  the  revived  lien  will  be 
waived,  unless  there  was  some  agreement  that  this  further  credit 
should  not  have  that  effect,  and  that  the  seller  should  hold  the 
property  as  security  for  the  renewal  notes.' 

§1518. Same  subject  —  Instalment  delivery  —  Sub- 
sequent appropriation. —  The  revival  of  the  lien,  moreover,  is 
not  affected  by  the  fact  that  the  contract  was  for  the  sale  of 
goods  to  be  delivered  by  instalments,*  or  of  an  article  to  be  sub- 
sequently appropriated  to  the  contract,^  instead  of  a  single  con- 
tract for  a  specific  chattel. 

1  McElwee  t.  MetropoUtan  Lum-  >  Arnold  ▼.  Carpenter,  16  B.  L  560, 

ber  Ga,  69  Fed.  R  802,  87  U.  a  App.  18  AtL  R.  174  (citing  Keeler  v.  Gk)od- 

266,  10  a  a  A.  282  [citing  Benj.  win,  111  Mass.  490;  Solomons  v.  Ches- 

8aie8(Corbin'8ed.),g§  1180-1185,  note  ley,  58  N.  H.  288;  Voorhis  v.  01m- 

4;  Valpy  v.  Oakeley,  16  Q.  R  941;  stead,  66  N.  T.  118;  Southwestern 

Griffiths  V.  Perry,  1  EL  &  EL  680;  Freight,  eta  Ca  ▼.  Stana^d,  44  Ma 

Oricev.  Richardson,  3  App.  Ca&  819;  81,  100  Am.  Dea  255;   McEwan  v. 

White  V.  Welsh,  88  Pa.  St  420;  Wana-  Smith,  2  H.  L.  Caa  809;  Griffiths  v. 

maker  v.  Yerkes,  70  Pa.  St  448;  Ar-  Perry,  1  EL  &  EL  680). 

nold  V.  Delano,  4  Gush.  (Masa)  38,  50  'McElwee  y.  Metropolitan  Lumber 

Am.  Dea  754;  Townley  v.  Crump,  4  Ca,  supra. 

Ad.  &  EL  58].    «*The  right  of  reten-  <  Griffiths  v.  Perry,  1  EL  &  EL  680; 

tion,"  said  the  court  *'  is  not  a  right  Ex  parte  Chalmers,  8  Ch.  289. 

of  rescission,  and  it  is  not  essential  ^Crummey  v.Raudenbush,55Minn. 

to  the  revival  of  the  lien  that  the  426,  56  N.  W.  R  1118,  where  by  the 

notes  of  the  purchaser  shall  be  de-  contract  the  buyer  had  his  choice  of 

livered   up  or  ready  for   delivery,  three  styles  of  pianos.    By  the  time 

though  in  Arnold  v.  Delano,  cited  he  made  his  selection  he  was  insolv- 

above,  it  seems  to  have  been  so  re-  ent,  and  the  seller's  lien  was  held  to 

garded."  attach. 

1283 
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§  1519. What  constitutes  insolvency. —  The  term  **  in- 
solvency ''  is  not  used  in  any  technical  sense,  and  it  has  sub- 
stantially the  same  meaning  here  that  it  has  in  the  analogous 
case,  hereafter  to  be  considered,^  of  stoppage  in  transitu.  It 
means  a  general  inability  to  pay  one's  debts  or  to  meet  one's 
financial  obligations.  It  is  not  necessary  that  the  buyer  shall 
have  made  an  assignment  for  his  creditors  or  have  been  ad- 
judged a  bankrupt.*  "  Permitting  commercial  paper,"  said  the 
court  in  one  case,  "  to  be  dishonored  by  one  engaged  in  com- 
merce, and  his  property  to  be  attached  in  an  action  in  which 
judgment  is  subsequently  recovered  by  default,  is  evidence, 
and,  if  unexplained,  is  proof  of  insolvency."' 

§  1520.  .  "  The  right  is  not  limited,"  it  is  further  de- 
clared in  a  late  case,*  "  to  cases  where  the  insolvency  of  the 
vendee  occurred  after  the  date  of  the  contract,  but  exists  also 
even  where  the  insolvency  existed  at  that  time  but  was  not 
discovered  by  the  vendor  until  afterwards;  and,  as  the  pre- 
sumption of  both  reason  and  law  is  that,  where  a  vendor  sold 
goods  on  credit,  he  believed  that  the  purchaser  was  solvent 
and  able  to  pay,  the  burden  is  on  the  vendee  to  prpve  that  the 
vendor  had  knowledge  of  the  insolvency,  and  entered  into  the 
contract  with  that  knowledge." 

5.  Revival  of  Lien  on  Expiration  of  Credit 

§1521.  Lien  revives  on  expiration  of  credit.— The  lien 

also  revives  although  the  buyer  does  not  become  insolvent 
where  the  goods  are  sold  on  credit  but  are  permitted  to  remain 
in  the  possession  of  the  seller  until  the  term  of  credit  has  ex- 
pired. The  buyer  cannot  thereafter  demand  delivery  without 
a  payment  or  tender  of  the  price.* 

1  See  post,  g  1:589.  >  TuthUl  v.  Skidmore,  mprcu 

sCrummey  v.Raudenbush,  55  MiniL  *  Crummey  v.  Raudenbush,  suprcu 

426,  56  N.  W.  R.  1118;  TuthiU  t.  Skid-  »  Benjamin  on  Sale  (6th  Am.  ed.), 

more,  124  N.  Y.  148,  26  N.  K  R.  34a  §  825;   McElwee  v.  Lumber  Ca,  69 

Formal  and  decreed  insolvency  iSi  Fed.  R.  302,  37  U.  S.  App^  266,  16  G. 

of  course,  enough.   Arnold  v.  Delano,  GL  A.  232;   Robinson  ▼.  Morgan,  65 

4  Gush.  (Mass.)  88,  60  Am.  Dea  754^  Vt  87,  25  AtL  R.  8Qa 
Adam's  Gas.  7. 
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CH.  II.]  STOPPAGE  IN   TRANSITU.  [§§  1522-1524. 

6.  Effect  of  Tender  of  Price. 

%  1533.  Lien  lost  by  tender  of  price, —  The  seller's  lien  being 
a  right  given  him  by  law  to  secure  the  payment  of  the  price, 
it  is  clear  that,  like  other  liens,  it  is  destroyed  by  a  tender  of 
the  price,  even  though  the  seller  refuses  to  accept  it.^ 

Y.  Effect  of  Claiming  Lien. 

§  1633.  Claim  of  lieu  does  not  rescind  sale. —  The  assertion 
of  a  lien  by  the  seller  is  in  pursuance  of  the  contract  and  not  in 
rescission  of  it.*  The  title  does  not  revest  in  the  seller,  but  re- 
mains in  the  buyer  until  in  some  way  his  right  is  foreclosed. 
The  seller  may  therefore  proceed  to  recover  the  price  if  he  so 
elects,  being  ready  to  deliver  upon  payment ;  •  he  may  foreclose 
the  buyer's  right  by  a  resale,*  or,  according  to  some  authori- 
ties, he  may  elect  to  treat  the  contract  as  rescinded.*  Until 
the  right  has  been  foreclosed,  however,  the  buyer's  title  remains, 
and  he  may  obtain  the  goods  or  defeat  the  lien  by  payment  or 
tender  of  the  price. 

11. 

The  Sbllbb's  Eight  of  Stoppage  in  Transitu. 

§  1534.  What  here  included. —  In  dealing  with  the  question 
of  the  seller's  right  to  stop  the  goods  in  transit,  it  may  be  help- 
ful to  distribute  the  matter  under  the  following  heads: 

1.  The  general  nature  of  the  right. 

2.  Who  may  stop  the  goods. 

3.  Against  whom  stoppage  may  be  e£fected. 

4.  Unddr  what  conditions  stoppage  may  be  effected. 

5.  How  stoppage  may  be  effected. 

6.  Effect  of  stopping  the  goods. 

1  Martindale  v.  Smith,  1  Q.  R  889.  low,  12  Pick,  (liass.)  807, 28  Am.  Dea 
See  also  Cory  t.  Barnes,  68  Vt  456,  607;  Babcock  v.  Bonnell,  80  N.  T.  244. 
21  AtL  R  884  «  See  post,  §  1667,  et  seq. 

3  Arnold  y.  Delano,  4  Cush.  (Mass.)       ^  See  post,  ^  1621. 
88,  60  Am.  Dec.  754;  Rowley  v.  Bige-       »  See  post,  §  1681. 
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§§  1525, 1526.]  LAW  OF  sale.  [look  v. 

1.  The  General  Nature  of  the  Eight 

§  1525«  The  origin  and  nature  of  the  right* — Conceding 
that,  as  has  been  seen  in  the  preceding  sections,  the  seller  of 
goods  while  yet  in  his  possession  has  a  lien  upon  them  to  se- 
cure the  payment  of  the  price,  and,  moreover,  that  even  though 
he  may  have  done  those  things  which  under  ordinary  circum- 
stances would  amount  to  a  waiver  of  his  lien,  that  lien  will  yet 
revive  if  the  buyer  be  found  insolvent  before  the  goods  have 
actually  been  delivered  by  the  seller,  the  question  now  remains 
whether  the  seller's  right  can  be  pushed  still  further  so  that  it 
may  be  exercised  against  the  goods  if  the  buyer  be  found  insolv- 
ent after  the  goods  have  left  the  actual  possession  of  the  seller 
and  are  in  the  hands  of  a  carrier  for  transportation  to  the 
buyer,  but  before  the  latter  has  in  fact  received  them  ?  That 
such  a  right  may  be  exercised  is  now  unquestionably  conceded, 
and  the  name  that  has  been  given  to  it  is  the  familiar  one  of 
stoppage  in  transitu, 

§  1536. .  What  was  the  precise  nature  and  origin  of  the 

right  was,  in  times  past,  the  subject  of  some  uncertainty  and 
doubt;  but  it  seems  now  to  be  generally  conceded,  notwith- 
standing Lord  Campbell's  assertion  ^  that  the  doctrine  of  stop- 
page m  transitu  had  uq  more  relation  to  the  seller's  lien  than 
the  doctrine  of  contingent  remainders,  that  the  right  of  stop- 
page is  merely  an  extension  of  the  seller's  lien.  It  is  moreover, 
clearly  now  a  legal  remedy,  though  undoubtedly  of  equitable 
origin.*    "  The  right  to  stop  goods  in  transitxi^^  said  Chief  Jus- 

1  In  McEwen  v.  Smith,  2  H.  L.  Gas.  **  In  courts  of  equity  it  has  been  a 

809.  received  opinion  that  it  was  founded 

3  In  Gibson  y.  Carruthers,  8  M.  &  W.  on  some  principle  of  common  law. 

821,  388,  Lord  Abinger,  C.  B.,  said:  In  courts  of  law  it  is  just  as  much  a 

**  Although  the  question  of  stoppage  practice  to  call  it  a  principle  of  equity, 

in  transitu  has  been  as  frequently  which  the  common  law  has  adopted, 

raised  as  any  other  mercantile  ques-  This  was  strongly  insisted  upon  by 

tion  within  the  last  hundred  years,  it  Mr.  Justice  Buller,  in  his  celebrated 

must  be  owned  that  the  principle  on  judgment  in  the  House  of  Lords,  in 

which  it  depends   has  never  been  the  case  of  Lickbarrow  v.  Mason,  4 

either  settled  or  stated  in  a  satisfac-  Bra  P.  G.  57.    It  has  also  been  said 

tory  manner.  by  Lord  Kenyon  that  it  was  a  prin- 
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tice  Peyton,  "though  first  introduced  and  founded  in  equity, 
has  long  been  considered  and  acted  upon  as  a  legal  remedy. 
The  courts  of  law,  admitting  the  justice  of  the  right,  have  rec- 
ognized it  in  constant  practice  and  extended  a  liberal  aid  in 

ciple  of  equity  adopted  by  the  com-  and' stated  that  the  several  previous 
xnon  law  to  answer  the  purposes  of  decisions  which^  had  taken  place  to 
justica    The  most  eminent  equity  the  same  effect  had  jj^iven  great  sat- 
lawyers  that  I  have  had  the  oppor-  isfaction  to  the  merohanta    Numer- 
tunity  of  conversing  with  in  times  ous  cases  have  followed  at  law,  show- 
that  are  gone  by  were  unanimous  in  ing  that  the  right  of  stoppage  in  travr 
repudiating  it  as  the  offspring  of  a  mtu,  under  certain  circumstances,  is 
court  of  equity.    The  first  case  that  now  part  of  common  law. 
occurred  upon  this  subject  affords  ''Nevertheless,  owing  perhaps  to 
some  authority  for  the  opinion  of  Mr.  the  doubtful  state  of  its  parentage, 
Justice  BuUer  and  Lord  Kenyon.    It  many  unsatisfactory  and  inconsistent 
is  the  case  of  Wiseman  v.  Vanderpi^t,  attempts  have  been  made  to  reduce 
2  Vern.  203,  in  1690.    That  was  a  bill  it  to  some  analogy  with  the  principles 
filed  by  the  assignees  of  a  bankrupt  which  govern  the  law  of  contract,  as 
against  the  vendor.    The  lord  chan-  it  prevails  in  this  country  between 
cellor  directed  an  action  of  trover  to  the  vendor  and  vendee.    It  is  to  be 
be  brought  by  the  plaintiffs,  upon  observed,  however,  that  the  right  of 
which  they  recovered  a  verdict.    It  stoppage  in  transitu  is  not  peculiar 
is  clear,  therefore,  that  the  rule  had  to  the  law  of  England.    It  existed,  I 
not  at  that  time  been  adopted  at  law.  believe,  in  the  commercial  States  of 
The  lord  chancellor,  hpwever,  adopted  Europa     The  cases  I  have  already 
it  in  equity,  and,  notwithstanding  referred  to  show  that  it  was  prac- 
the  verdict  at  law  for  the  plaintiffs,  tioed  in  the  Italian  States.    That  it 
made  a  decree  against  them.    The  existed  in  Holland  was  proved  in  a 
next  case  is  that  of  Snee  v.  Prescott»  case  tried  by  Lord  Loughborough, 
1  Atk.  245.    Lord  Hardwicke  again  and  mentioned  by  him  in  his  judg- 
applied  the  rule  to  a  certain  extent  in  ment  in  the  case  of  Lickbarrow  v. 
equity.    But  it  is  remarkable  that  he  Mason,  1  H.  BL  857.    That  it  is  the 
received  evidence  of  what  was  the  law  of  Russia  was  also  proved  in  the 
custom  of  merchants  on  this  point;  cases  of  Inglis  v.  Usherwood,  1  East, 
and  he  expressly  founds  his  decree  515,  and  of  Bohtllngk  v.  Inglis,  3  East, 
upon  the  evidence  of  the  custom  of  381.    It  appears  also^  on  reference  to 
merchants,  as  well  as  upon  the  jus-  the  Chapitre  de  la  Eaillite,  in  the 
tice  of  the  casa    This  decision  oc-  Code  Napoleon,  that  the  law  of  France 
curred  about  the  year  of  1742  or  1748.  on  this  subject  is  in  all  points  slmi- 
The  next  case  is  that  of  Ex  parte  lar  to  our  own.    It  is  known  that 
Wilkinson,  in  1755.  referred  to  in  this  celebrated  code  is  chiefly  a  di- 
D*Aquila  v.  Lambert  Ambler,  399,  gest  of  the  law  of  France  as  it  ex- 
which  took  place  in  1761.    There  the  isted  before  the  Revolution.    Indeed 
lord  chancellor  again  grounded  his  the  right  of  stopping  in  transitu  had, 
decree  on  the  usage  of  merchants,  before  the  composition  or  digest  of 
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t 

enabling  an  unpaid  consignor  or  vendor  to  regain  possession  of 
property  on  its  way  to  a  vendee,  who,  from  his  circumstances, 
may  not  be  in  a  condition  to  falfiU  the  terms  of  his  contracts 
What  was  formerly  a  mere  equitable  claim  is  now,  therefore, 
a  legal  possessory  right.  This  right  is  nothing  more  than  an 
extension  of  the  lien  which  the  vendor  has  on  all  sales  for  the 
price  until  after  the  delivery,  to  the  very  point  of  the  goods 
coming  to  the  actual  custody  of  the  vendee  or  his  agent."  ^ 

The  right,  however,  still  retains  so  much  of  its  equitable  nat- 
ure that  it  may  be  enforced  by  bill  in  equity  in  a  proper  case.* 

that  code,  acquired  the  name  in  the  Cairns,  Lb  J.,  said:  ''The  case  of  the 

French  law  of 'Reyendication.'     It  plaintiff  Schotsman,  as  I  understand 

may  therefore  be  presumed  to  be  a  it,  may  thus  be  stated.    He  says  he 

part  of  the  law  of  merchants  which  had  sold  goods,  thereby  transferring 

prevails  generally  on  the  continent,  the  property  at  law  to  Cunliffe;  that 

The  proof  of  which,  from  time  to  by  a  stoppage  in  transitiiy  alleged  to 

time,  combined  with  its   manifest  be  effectual,  he  has  revested  in  him- 

justice  and  utility,  has  at  length  in-  self  the  legal  title  to  these  gooda,  but 

troduced  it  into  the  common  law  of  that  he  holds  this  title  merely  as  se- 

England,  of  which  the  law  merchant  ourity  for  the  price  of  the  goods,  and 

properly  understood  has  always  been  liable  to  be  called  on  to  surrender  it 

reckoned  to  form  a  part"  on  payment  of  the  price;  that  he  is 

1  In  Morris  v.  Shryock,  50  Mis&  590.  therefore  an  incumbrancer  only,  or  a 
So  in  Newhall  v.  Vargas,  13  Ma  98,  person  having  what  Lord  Kenyon,  in 
29  AuL  Dea  489,  Weston,  C.  J.,  said:  Hodgson  v.  Loy,  7  T.  R  440,  described 
^The  right  of  stoppage  in  transitu  as  a  kind  of  equitable  lien  for  the 
upon  the  insolvency  of  the  purchaser  pnce  of  the  goods,  which  lien  or  in- 
h^  been  well  settled  in  the  comraer-  cumbrance  he  is  entitled  to  realize, 
cial  world.  It  had  its  origin  in  the  the  account  of  what  is  due  being  at 
civil  law;  was  first  recognized  in  the  same  time  taken;  that  the  goods 
England  in  equity,  and  was  subse-  are  in  the  meantime  in  the  possession 
quently  adopted  by  the  courts  of  of  one  of  the  defendants,  who  is  a 
common  law.  It  is  analogous  to  the  stockholder  or  agent  holding  them 
common-law  right  of  lien,  being  an  merely  for  the  person  who  is  owner, 
equitable  lien  which  enables  the  ven-  subject  to  that  lien,  and  that  the 
dor,  after  he  has  parted  with  his  pes-  goods  require  the  protection  of  an 
session,  to  resume  it  at  any  time  be-  injunction.  I  should  be  prepared  to 
fore  the  vendee  has  acquired  it,  and  to  hold  this  to  be  a  case  entirely  within 
retain  the  goods  until  the  price  lias  the  province  of  this  court,  and  de- 
been  paid  or  tendered."  See  also  pending  on  the  ordinary  principles 
Johnson  V.  Eveleth  (1899),  93  Me.  806,  which  regulate  in  equity  the  rela- 
45  Atl.  R  85.  tions  of  mortgagor  and  mortgagee, 

2  Schotsmans  v.  Railway  Ck).  (1867),  whether  of  real  or  personal  property, 
2  Ch.  App^  Cas.  382.    In  this  case  although,  for  obvious  reasons,  cases 
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§  1527.  Exists  only  when  title  has  passed.— The  right  of 
stoppage  in  transitu,  strictly  so  called,  presupposes,  and  can 
be  exercised  only  in  the  event,  that  the  title  to  the  goods  has 
passed  to  the  buyer.  It  is  of  course  true,  as  will  be  more  fully 
noticed  further  on,^  that  the  vendor  who  has  forwarded  goods 
under  executory  contract  may  stop  or  recall  them  in  case  of 
the  buyer's  insolvency  or  for  other  reason,  but  this  is  not 
strictly  to  be  confiddered  as  an  exercise  of  the  right  in  question.^ 

§  1638.  Bight  favored  in  the  law. —  The  right  of  stoppage 
in  transitu  is  one  of  great  justice,  resting,  it  is  said^  upon  the 
substantial  reason  that  one  man's  property  shall  not  be*  taken 
to  satisfy  another  man's  debts.'  It  is  therefore  often  declared ' 
to  be  a  right  highly  favored  in  law.  As  stated  in  one  case,^  it 
is  "  regarded  with  so  much  favor  that  the  rule  governing  it 
will  not  be  subjected  to  restrictions  less  liberal  than  those  of 
immemorial  prescription." 

2.  Who  May  Stop  the  Goods. 

§  1529.  Bight  may  be  exercised  only  by  vendor  or  one  in 
his  position. —  The  right  of  stoppage  in  transitu,  being  an  ex- 
tension of  the  seller's  lien,  and  like  that,  as  said  by  Bayley,  J., 
a  right  "  growing  out  of  his  original  ownership,''  it  is  well  set- 

of  this  kind  are  more  generally  and  may  stop  the  goods  which  he  has 

more  conveniently  brought  into  a  sold  to,  ^nd  which  have  become  the 

court  of  law."    Lord  Chelmsford,  L.  property  of,  the  purchaser,  at  any 

G,  also  said:  "  I  entertain  no  doubt  time  before  they  have  got  into  his 

of  the  plaintiflTs  claim  being   the  possession,  if  he  has  become  insolv- 

proper  subject  of  a  bill  in  equity."  ent."    To  same  effect^  per  Willis,  J., 

1  See  post,  g  1614,  subd.  IIL  in  Bolton  v.  Bailway  Ca,  Lu  R  1 

«Thus  in  Fraser  v.  Witt,  L.  R.  7  Com.  PI.  439. 
Eq.  Gas.  64^  Lord  Romilly,  M.  B.,       'In  D'Aquila  v.  Lambert,  1  Amb. 

said:  ''In  these  cases  the  goods  are  S99,  Willia  Gas.  358. 
always  the  property  of  the  purchaser;       ^Calahan  v.  Baboock,  21  Ohio  St 

if  they  were  not,  the  question  would  281,  8  Am.  R  63.    See  also  Newhall 

not   arise,    because,  of  course,  the  v.  Vargas,  13  Me.  93,  29  Am.  Dec. 

vendor  or  any  other  person  may  al-  489:   Inslee  v.  Lane,  57  N.  H.  454; 

ways   take  possession   of  his  own  Cabeen  v.  Campbell,  30  Pa.  St  254; 

property;  but  the  doctrine  of  stop-  Jones  on  Liens,  §  857. 
page  in  transitu  is  that  a  vendor 
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§§  1530,  1631.]  LAW   OF  8ALE.  [bOOK    V- 

tled  that  it  can  te  exercised  only  by  the  seller  of  the  goods  or 
by  one  so  far  standing  in  the  attitude  of  a  seller  as  to  be  en- 
titled to  substantially  the  same  protection.  It  is  a  right  exist- 
ing in  virtue  of  original  ownership  or  its  equivalent,  and  does 
not  avail  one  who  at  most  had  no  ownership  but  a  mere  lien.^ 

§  1530,  By  factor  who  has  bought  goods  for  principal. — 

On  the  ground  that  he  stands  in  the  attitude  of  a  seller,  a  fac- 
tor who  has  purchased  goods  for  his  principal  may  exercise  the 
right.  Thus,  where  a  factor  had  purchased  for  his*  principal, 
since  deceased,  a  cargo  of  molasses,  the  court  in  a  leading  case  ' 
said:  ^'  The  circumstance  of  his  having  purchased  the  molasses 
specially  for  this  purpose  can  make  no  difference.  It  was  paid 
for  out  of  his  own  funds;  and  he  stood  in  relation  to  the  intes- 
tate in  the  character  of  a  vendor,  as  much  as  if  it  had  been 
supplied  from  his  own  warehouse.  And  it  has  been  directly 
adjudged  that  a  factor  or  agent  who  purchases  goods  for  his 
principal,  and  makes  himself  liable  to  the  original  vendor,  is  so 
far  considered  in  the  light  of  a  vendor  as  to  be  entitled  to  stop 
the  goods.'  Every  reason  upon  which  this  right  is  founded 
applies  with  equal  force  to  a  purchaser  so  circumstanced." 

§  1631  •  By  person  whp  pays  price  for  vendee.— So  it  is 

held  that  the  right  of  stoppage  may  be  exercised  by  a  person 
who  pays  the  price  of  the  goods  for  the  vendee  and  takes  from 
the  latter  an  assignment  of  the  bill  of  lading  as  security  for 
his  advances.  "  To  that  extent,"  said  the  court,  "  he  is  a  qu^ui 
vendor,  entitled  to  use  all  lawful  means  in  preventing  his  prop- 
erty or  interests  being  sacrificed  towal*d  the  payment  of  an- 
other person's  debts."  * 

m 

1  One  who  has  a  mere  lien  on  goods  '  Citing  Feise  v.  Wray,  3  East,  93. 
having  ^surrendered  them  to  a  car-  To  same  effect:  Seymour  y.  Newton, 
rier  and  parted  with  his  possession  105  Mass.  272.  See  also  D*Aquila  v. 
cannot  regain  his  possession  or  re-  Lambert,  1  Amb.  399;  Tucker  v. 
vive  his  lien  by  stoppage  intransiitu  Humphrey,  4  Bing.  516;  Hawkes  v. 
Sweet  V.  Pym,  1  East,  4  Dunn,  1  Cromp.  &  Jer.  519;  Oakford 

2  Mechem  on  Agency,  §  687;  New-  v.  Drake,  2  Fost  &  Fin.  49a 

hall  V.  Vargas  (1836),  13  Me.  93,  29  *  Gossler  v.  Schepeler  (1875),  5  Daly 
Am.  Dec.  489.  (N.  Y.  Com.  PL),  476^  cited  in  note  to 
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§  1532*  Bat  not  by  Tendor  of  seller. —  Bat  where  goods  are 
ordered  of  B  by  C^  and  B,  instead  of  supplying  them  himself, 
orders  them  shipped  on  his  accoant  by  A,  who  ships  them  to 
C  but  charges  them  to  B,  it  is  held  that  A,  upon  B's  insolvency, 
cannot  stop  and  hold  the  goods  as  against  B.**  The  right  of 
stoppage,  said  the  court,  can  only  be  exercised  "  upon  the  transit 
of  the  goods  from  a  vendor  to  the  purchaser  from  AtT/i."  0 
bought  the  goods  of  B  and  not  from  A.  A  was  C's  vendor,  and 
to  A  only  was  0  liable. 

§  1533.  Nor  by  unpaid  agent  of  seller. —  So  where  goods 
are  sold  and  paid  for,  but  part  are  in  the  hands  of  seller's 
agents,  who  ship  them  in  the  seller's  name  to  the  buyer,  and 
draw  on  the  seller  for  a  balance  due  by  him  to  them,  the 
agents  may  not,  on  the  dishonor  of  their- draft,  stop  the  goods 
as  against  the  purchaser.  The  agents  may  have  had  a  lien  as 
against  their  principal,  but  they  surrendered  that  by  deliver- 
ing the  goods  to  the  carrier  consigned  to  the  buyer,  and  the 
agents  stand  in  no  such  relation  of  vendor  to  him  as  will  con- 
fer upon  them  the  right  of  stoppage  for  non-payment  by  their 
principal.* 

§  1534.  Principal  who  has  consigned  goods  to  factor  may 
stop. —  A  principal,  however,  who  has  consigned  goods  to  a 
factor  may  stop  them  in  transit,  on  the  insolvency  of  the  lat- 
ter, even  though  the  factor  may  have  made  advances  to  the 

Backer  v.  Donovan,  19  Am.  R.  87,  ^Mechem  on  Agency,  §687;  Gwyn 

where   this   question    is   fuUy  dis-  v.  Richmond  &  Danville  R.  R  Ca 

enssed.  (1881),  85  N.  C.  429,  89  Am.  R.  708. 

1  Memphis,  eta    R  Ca   v.  Freed  So  an  agent  who  has  purchased  goods 

(1882),  88  Ark.  614    Feise  v.  Wray,  for  his  principal  and  consigned  them 

supra,  was  relied  upon.    So  where  to  him,  has  no  right  of  stoppage  or 

goods  are  sold  to  one  person,  who,  he-  of  changing  the  destination  or  the 

fore  delivery  to  him,  resells  them  to  consignee,  as  against  his  principal 

another,  and  this  is  known  to  the  orig-  Lake  Shore,  etc.  Ry.  Ca  v.  National 

inal  vendor,  who  consigns  them  to  Live  Stock  Bank  (1899),  178  DL  506, 

the  second  purchaser,  the  original  53  N.  R  R  326^ 
vendor  will  have  no  right  of  stoppage 
iniramittu  Eaton  v.  Cook,  82  Vt  5a 
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principal  on  the  credit  of  the  consignment^*  or  have  a  joint  in- 
terest with  the  consignor.* 

§  1535.  Surety  for  the  buyer  may  not  stop  the  goods. —  A 

mere  surety  for  the  buyer,  on  the  other  hand,  cannot,  it  was 
held  in  an  English  case,'  exercise  the  right  of  stoppage,  bat  a 
surety  who  has  paid  the  price  may  now,  by  virtue  of  the  Mer- 
cantile Law  Amendment  Act,  stop  the  goods  on  the  insolvency 
of  the  buyer.* 

§  1536.  Seller  of  executory  interest  may  exercise  the  right. 

So  one  who  has  an  executory  interest  by  the  purchase  of  goods 
not  yet  identified  or  separated,  and  who  s61Is  that  interest  to 
another,  may  exercise  the  right  of  stoppage  against  the  latter 
if  he  is  found  to  be  insolvent.  Thus  in  the  leading  case'  upon 
this  subject  the  court  said :  ^^  It  was  objected  that  it  is  only  the 
owner  of  the  goods  who  can  exercise  the  right;  and  that^  in 
this  case,  the  property  had  not  vested  in  the  plaintiff  at  the 
time  of  the  stoppage,  but  only  an  interest  in  and  right  to  re- 
ceive a  certain  portion  of  the  cargo  to  be  afterwards  ascer- 
tained and  appropriated  to  the  parties  intended;  but  we  see 
no  sound  distinction,  with  reference  to  the  right  of  stoppage 
m  trarmtu^  between  the  sale  of  goods,  the  property  of  which 
is  in  the  vendor,  and  the  sale  of  an  interest  which  he  has  in  a 
contract  for  the  delivery  of  goods  to  him." 

§  1537.  Stoppage  by  agent  for  his  principal — Ratifica- 
tion. —  The  right  of  stopping  the  goods  in  transit  may  be  ex- 
ercised not  only  by  the  seller  in  person,  but  it  may  also  be 
exercised  by  his  agent.  An  express  authority  to  the  agent  to 
stop  the  goods  will  of  course  suffice;  but  an  express  authority 
is  not  indispensable.  The  authority  may  be  implied  from  words 
or  conduct,  or  may  be  found  to  be  embraced  within  the  scope 

1  Benjamin  on  Sale  (6th  Am.  ed),       ^  Benjamin  on  Sale  (6th  Am.  ecLX 
§  833;  Kinloch  v.  Craig,  8  T.  R  119.    §  831.    See  Imperial  Bank  ▼.  Dock 

2  Benjamin,  vbi  supra;  Newsome    Ca,  6  Ch.  Div.  195^ 

V.  Thornton,  6  East,  17.  ^  Jenkyns  t.  Usbome,  7  Mann.  &, 

s  Siffken  v.  Wray,  6  East,  871.  Gr.  678,  8  Scott,  N.  R.  50S. 
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CH.  II.]  8T0PPAGB  IN  TEAN8ITTT.  [§  1538. 

of  a  broader  general  authority  to  act  in  the  interest  of  the 
seller.*  And  even  though  the  authority  had  not  been  conferred 
in  any  way  at  the  time  the  stoppage  was  effected,  authority  to 
that  effect  subsequently  conferred  will  amount  to  a  ratification 
of  the  act,'  at  least  where  ratification  is  effected  before  the 
goods  have  come  into  the  possession  of  the  buyer,  or  before  it 
is  otherwise  too  late  for  the  seller  in  person  to  exercise  the 
right.* 

8.  Against  Whom  Stoppage  May  he  Effected. 

§  1538.  Against  buyer  or  one  standing  in  his  attitude. — 

The  right  of  stoppage  being,  as  has  been  seen,  one  exercisable 
only  by  a  seller  or  one  standing  in  his  position,  it  is  also  true, 

iMechem's   HutcluDson   on   Car-  is  sufficient    Jones  on  Liens,  §  876; 

riers,  §  411.    In  Reynolds  y.  Boston  Durgj  Cement  Ca  v.  O'Brien,  128 

So  Maine  R.  Ca,  48  N.  H.  580,  it  is  Mas&    12,    distinguishing    Bird    y. 

said:  "  It  is  contended  that  the  at-  Brown,  4  Exch.  786. 

tempt  to  stop  tjfie  goods  was  onade  A  letter  authorizing  the  stoppage, 

without  authority.     Though  goods  mailed  before  but  not  receiyed  until 

cannot  be  stopped  in  transit  by  a  after  the  stoppage,  is  a  sufficient  rat- ' 

stranger,  absolutely  without  author-  ification  of  the  act.    Hutchings  y. 

ity,  and  the  act  of  such  a  mere  stran-  Nunes,  1  Moore*s  P.  C.  (N.  S.)  248; 

ger  cannot  be  made  yalid  by  a  ratifi-  Whitehead  y.  Anderson,  9  M.  &  W. 

cation  on  the  part  of  the  yendor  or  518. 

his  agents,  subsequently  to  the  time  '  See  Mechem  on  Agency,  §  168. 

when  the  goods  reach  the  hands  of  In  Bird  y.  Brown,  4  Ezch.  786,  it  is 

the  yendee  (Bird  y.  Brown,  4  Exch.  held  that  ratification  comes  too  late 

786),  yet  we  regard  it  as  settled  that  if  it  is  effected  at  a  time  when  the 

any  agent  who  has  power  to  act  for  seller  in  person  could  not  then  stop 

the  consignor,  either  generally  or  for  the  goods,  e,  g,y  when  they  haye  come 

the  purposes  of  the  consignment  in  into  the  possession  of  the  buyer, 

question,  may  stop  goods  in  transitu  Bird  y.  Brown  was   also    distin- 

without  any  authority  specially  di-  guished  in  Bolton  Partners  y.  Lam- 

rected  to  that  end,  or  empowering  bert,  41  Ch.  Diy.  295,  Mechem's  Cases 

him  to  adopt  that  particular  meas-  on    Agency,  222,    for   this   reason: 

ura"  See  also  Bell  y.  Moss,  5  Whart  '*  There  it  was  held  that  the  ratifica- 

(Pa.)  189;  Newhall  y.  Vargas,  18  Ma  tion  could  not  operate  to  diyest  the 

98,  29  Am.  Dep.  489;  Whitehead  y.  ownership   which    had    preyioiisly 

Anderson,  9  M.  &  W.  518;  Chandler  yested  in  the  purchaser  by  the  deliy- 

y.  Fulton,  10  Tex.  2,  60  Am.  Dec.  18a  ery  of  the  goods  before  the  ratifica- 

2  See  Mechem  on  Agency,  §  142.  tion  of  the  alleged  stoppage  in  tranr 

Ratification  before  the  goods  haye  sittu" 

reached  the  possession  of  the  buyer  v 
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and  for  like  reasons,  that  the  right  avails  only  against  the  buj^er 
or  one  standing  in  his  attitude.    The  case  presupposes  that  the 
goods  have  been  sold  and  the  title  passed.  The  seller  does  not  ast- 
sert  this  right  against  his  own  goods.   He  may,  of  course,  stop  in 
transit  goods  of  his  own  transported  under  a  variety  of  circum- 
stances, as,  for  example,  where  he  intercepts  his  goods  on  their 
way  to  be  appropriated  under  an  executory  contract;  but  the 
right  of  stoppage  in  transit,  in  the  strict  legal  meaning  of  that 
phrase  as  now  under  consideration,  is  something  radicall}*^  dif- 
ferent.    So  it  is  radically  different  from  the  attempt  of  a  de- 
frauded seller  to  rescind  the  sale  for  the  buyer's  fraud  or  mis- 
representation, as  such  an  act  is  designed  to  put  an  end  to  the 
relation  of  buyer  and  seller,  while  stoppage  in  transitu  is  based 
upon  the  continuance  of  that  relation. 

§  1539.  Only  against  an  hisolvent  buyer. —  The  right  of 
stoppage  in  transit  can  be  exercised  only  against  an  insolvent 
or  bankrupt  buyer.^  The  term  "  insolvency,"  however,  is  not 
here  used  in  any  technical  or  restricted  sense,  but  means  a  gen- 
eral inability  to  pay  one's  debts.*  Actual  insolvency  of  the 
buyer,  as  distinguished  from  apparent  insolvency,  is  not  essen- 
tial. "  It  is  sufficient,"  said  the  court  in  Ohio,'  "  if,  before  the 
stoppage  in  transitu^  he  was  either  in  fact  insolvent,  or  had,  by 
his  conduct  in  business,  afforded  the  ordinary  apparent  evi- 
dences of  insolvency." 

§  1540. Evidence  of  insolvency. — ^What  shall  be  deemed 

sufficient  evidence  of  insolvency  cannot  be  determined  by  any 
hard-and-fast  rule.  The  circumstances  of  each  case  must  be 
considered.     "Strict  proof  of  insolvency,"  said  the  court  in 

r 

^Mechem's   Hutchinson    on    Car-  Umbenhauer,  suprOt  "which  holds 

riers,  §  413;  Bayonne  Knife  Ca  v.  that  stoppage  in  transitu  may  be  as- 

Umbenhauer,  107  Ala.  496,  18  S.  Rl  serted  against  a  solvent  debtor." 

175,  54  Am.  St.  R.   114;    Smith  v.  2  purgy  Cement,  etc*  Ca  v.  O'Brien. 

Barker,  102  Ala.  679,  15  S.  R.  840;  123  Mass.  12. 

Loeb  V.  Peters,  63  Ala.  243.  35  Am.  »  Diem  v.  Koblitz,  49  Ohio  St  41, 34 

R.  17;  More  v.  Lott,  13  Nev.  37a  Am.  St  R.  531, 29  N.  R  R.  1124»  Willis. 

"  We  know  of  no  authority,"  said  Cas.  426, 
the  court  in  Bayonne  Knife  Ca  t. 
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Wisconsin,^  "  is  not  required.''  "  It  is  not  necessary  to  prove 
that  he  is  not  able  to  pay  a  cent,  or  any  particular  sum,  but  it 
is  sufficient  to  show  that  he  is  unable  to  pay  his  debts." '  "  Of 
this  inability,  the  failure  to  pay  one  just  and  admitted  debt 
would  possibly  be  sufficient  evidence."'    "It  is  not  necessary 

1  Jeffris  y.  Fitchburg  R.  R.  Ckx,  93  hopelessly  insolvent,  and  would  be 

Wis.  250,  67  N.  W.  R.  424^  57  Ahl  St  totally  unable  to  pay  when  the  debt 

R.  919,  88  Lh  R  A.  851.  fell  due."  Bloomiugdale  v.  Memphis, 

sSeoomb  v.  Nutt,  14  R  Mon.  (Ky.)  eta  R.  Ca,  6  Lea  (Tenn.X  616.    See 

261.  also  Bowersox*8  Appeal,  100  Pa.  St. 

3  Benjamin  on  Sales  (6th  Am.  ed.),  484;  Daniels  v.  Palmer,  85  Minn.  847. 

§  837;  Jeffris  v.  Railroad  Ca,  suprcu  Rogers  v.  Thomas,  20  Ck>nn.  58  (see 

A  general  inability  to  pay  one's  also  Millard  v.  Webster,  54  Conn.  415), 

debts,  evidenced  by  a  stoppage   of  holding  some  overt  act  indispensable, 

payment,  is  meant.   Chandler  v.  Ful-  has  been  generally  disapproved.  See 

ton,  10  Tex.  2,  60  Am.  Dea  188;  Ins-  O'Brien  v.  Norris,  16  Md.  122,  77  Am. 

lee  V.  Lane,  57  N.  H.  454;  Jeffris  v.  Dea  284;  Benedict  v.  Schaettle,  12 

Fitchburg  R  R  Co.,  supra^  Ohio  St  515,  Adam's  Cases,  51;  Hays 

Technical  insolvency  is  not  neces-  v.  Mouille,  14  Pa.  St  48. 
sary;  a  stoppage  of  payment  is  suf-       In  Bloomingdale  v.  Memphis,  etc. 

ficient.    O'Brien  v.  Norris,  16  Md.  122,  R  Ca,  supra,  it  is  suggested  that  less 

77  Am.  Dea  284  evidence  of  insolvency  is  required  in 

A  trader  is  insolvent,  within  the  an  action  against  the  carrier  alone 

meaning  of  insolvency  acts,  when  he  where  he  only  defends  and  the  buyer 

is  not  in  a  condition  to  pay  his  debts  does  not  contest  the  right' 
in  the  ordinary  course,  as  persons       In  Secomb  v.  Nutt,  ^upro,  the  court 

carrying  on  trade  usually  do  [Buch-  say  "  it  is  sufficient  to  show,  with 

anan  v.  Smith,  83  U.  S.  (16  Wall)  277,  reasonable  certainty,  that  is,  with 

808;  Bayly  v.  Schofield,  1  M.  &  SeL  probability,  that  the  vendee  is  em- 

888;  Shone  v.  Lucas,  3  DowL  &  Ry.  barrassed  and  not  able  to  make  full 

218;  Wager  v.  HalU  83  U.  S.  (16  Wall.)  or  general  payment  of  his  debta  And 

684,  599  (citing  Vennard  v.  McCk>n-  it  would  seem  that  the  vendee's  own 

nell,  11    Allen,   562;    Thompson   v.  admission  of  the  fact  to  his  vendor 

Thompson,  4  Cush.  127;  Barnard  v.  would  be  sufficient  to  authorize  the 

Crosby,    6   Allen,   827);  Dutcher  v.  latter  to  act  upon  it*  and  should,  un- 

Wright,  94  U.  S.  558, 557],  though  his  less  disproved,  sustain  his  claim  to 

inability  be  not  so  great  as  to  compel  stop  the  goods  in  transitu," 
him  to  stop  business,  and  although       In  Bayonne  Knife  Ckx  v.  Umben- 

he  may  be  able  to  pay  all  his  debts  hauer,  supra,  it  is  held  that  the  mere 

at  a  future  time  upon  the  winding  fact  that  a  branch  business  of  the 

up  of  his  concerns.    Wager  v.  Hall*  buyer,  for   which  the  goods  were 

supra,  bought,  may  have  failed  of  success, 

"The  purchaser  may  not  have  act-  does  not  render  him  insolvent  if  he 

ually  failed, — not  have  gone  to  pro-  has  at  other  places  property  enough 

test,  yet  it  might  be  clear  that  he  was  to  pay  all  of  his  debts. 
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that  the  buyer  should  have  been  declared  a  bankrupt  or  insolv- 
ent by  a  judicial  tribunal,  or  shown  to  be  so  by  legal  proceed- 
ings, or  that  he  should  have  made  an  assignment  of  his  prop- 
erty, or  the  like, —  insolvency,  in  a  case  like  this,  fairly  means 
that  the  party  shall  be  shown  to  have  been  unable  to  meet  the 
debt  due  the  seller,  at  the  time  of  the  exercise  of  the  right, 
when  that  debt  should  fall  due;  and  if  this  fact  satisfactorily 
appears,  no  matter  how  proven,  the  law  requires  no  more."  * 

§  1541.  Absconding^  attachment^  etc.^not  enoagh. — 

Insolvency  must  nevertheless  be  shown,  and  not  merely  that 
the  debtor  has  absconded,^  or  has  been  sued,  or  that  his  goods 
have  been  attached.'  A  fortiori  is  it  not  enough  that  for  some 
other  reason  the  seller  desires  that  the  sale  shall  be  defeated. 
As  said  by  Lord  Romilly,  "  The  insolvency  of  the  purchaser  is 
essential;  the  vendor  cannot  stop  the  goods  because  he  has 
changed  his  mind."* 

§  1542.  Insolvent  when. —  It  has  been  held  in  Connec- 
ticut '  that  it  is  essential  to  the  exercise  of  this  right  that  the 
insolvency  shall  have  occurred  after  the  sale  and  before  the 
attempted  stoppage;  but  this  view  has  not  elsewhere  prevailed, 
and  it  is  abundantly  settled  that  it  is  sufficient  if  the  insolv- 
ency is  first  discovered  after  the  sale,  though  it  may  have  ex- 
isted before  that  time.'  Of  course  if  the  seller  knew  of  the 
insolvency  at  the  time  of  the  sale,  he  cannot  afterwards  stop 
the  goods  for  this  reason.'' 

1  Bloomingdale  v.  Railroad  Ca,  6  §  413;  Kingman  v.  Denison,  84  Mich. 
Lea  (Tenn.),  616.  608,  48  N.  W.  R.  26»  11  L.  R  A.  847, 

2  Smith  V.  Barker,  102  Ala.  679,  16  22  Am.  St  R  711  (citing  O'Brien  v. 
a  R  340.  Norris,  16  Md.  122,  77  Am.  Dea  284; 

sQustiney.  Phillips,  88  Mich.  674  Reynolds   y.  Boston,  eta  R  Ca,  43 

A  fortiori  is  it  no  eyidence  of  the  in-  N.  H.  580;  Blum  y.  Marks,  21  La.  Ann. 

solvency  of  the  firm  of  which  defend-  268,  99  Am.  Deo.  725;  Benedict  y. 

ant  was  a  member.  Schaettle,  12  Ohio  St  515,  Adam's 

<In  Fraser  y.  Witt,  L.  R  7  Eq.  Gas.  Caa  51);  Walsh  y.  Blakely,  6  Mont 

64,  citing  Wilmshurstt  y.  Bowker,  7  194;  Farrell  y.  Richmond,  eta  R  Ca, 

Man.  &  Or.  882.  102  N.  C.  390. 

*  Rogers  y.  Thomas,  20  Conn.  53.  ^  Fenkhausen  y.  Fellows,  20  Ney. 

«  Mechem's  Hutchinson  on  Carriers,  312, 21  Paa  R  886»  4  L.  R  A.  732  [citing 
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§  1543.  ,  It  seems,  however,  indispensable  that  the  in- 
solvency shall  have  happened  at  the  time  the  goods  are  stopped, 
or  at  least  at  the  time  they  arrive  at  their  destination,  and  that 
it  is  not  sufficient  if  it  was  then  pending  but  did  not  happen 
until  later.  On  this  point,  the  language  of  Lord  Stowell,  in  an 
analogous  case,^  has  been  approved :  ^  "  If  the  person  to  whom 
the  goods  are  consigned  is  not  insolvent;  if,  from  misinforma- 
tion or  from  excess  of  caution,  the  vendor  has  exercised  this 
privilege  prematurely,  he  has  assumed  a  right  that  did  not  be- 
long to  him,  and  the  consignee  will  be  entitled  to  the  delivery 
of  the  goods,  with  an  indemnification  for  the  expenses  that 
may  have  been  incurred.  ...  It  is  not  necessary  that  the 
person  should  be  actually  insolvent  at  the  time.  If  the  insolv- 
-ency  happens  before  the  arrival,  it  would  be  sufficient,  I  con- 
ceive, to  justify  what  has  been  done,  and  to  entitle  the  shipper 
to  the  benefit  of  his  own  provisional  caution," 

§  1544. .  It  is  evident,  nevertheless,  that  in  those  cases 

in  which  the  question  of  insolvency  is  to  be  determined  from 
the  circumstances,  the  point  at  which  that  condition  is  reached 
must  be  vc-ry  difficult  to  define;  and  that,  in  many  cases,  sub- 
sequent developments  must  be  material  as  aiding  to  determine 
the  character  of  the  previous  events. 

4.  Under  What  Conditions  Stoppa^/e  May  he  Effected. 

%  1545.  Goods  ean  be  stopped  only  while  in  transit. —  The 

right  of  stoppage  in  transitu^  as  its  name  implies,  is  one  to  be 
-exercised  only  while  the  goods  are  on  their  way  to  be  deliv- 
ered to  the  buyer.  They  must  clearly,  therefore,  be  in  transit, 
and  in  the  hands  of  some  third  person  —  some  middleman  be- 
tween the  seller  and  the  buyer — for  the  purpose  of  trans- 
Blum  V*  Marks,  supra;  Buckle^r  v,  ^WUmshurst  v.  Bowker,  2  Man.  & 
Furniss,  15  Wend.  (N.  Y.)  137;  2  Redf.  Gr.  792,  7  id.  882,  Willis.  Cas.  218; 
Railways,  160;  O'Brien  v.  Norris,  8V^  Benedict  v.  Schaettle,  12  Ohio  St  515, 
jnxi;  Parsons,  Mera  Law,  61].  Adam's  Cases,  51. 

iThe  Constantia,  8  Eng.  Adm.  6 
Rob.  82i; 
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portation;  for,  if  their  transit  has  not  begun,  the  seller  has  na 
occasion  to  stop  the  goods,  and  if  it  has  ended  he  has  no  op- 
portunity,—  if  the  goods  are  still  in  the  seller's  hands  he  has 
no  need  to  stop  them,  and  if  they  have  reached  the  hands  of  the 
buyer,  the  seller's  right  to  control  them  has  ceased.  As  stated 
by  Lord  Chelmsford:^  "It  is  of  the  essence  of  the  doctrine  of 
stoppage  in  transitu  that  during  the  trcmsitua  the  goods  should 
be  in  the  custody  of  some  third  person  intermediate  between 
the  seller  who  has  parted  with  and  the  buyer  who  has  not  yet 
acquired  actual  possession." 

§  1546.  ,  It  is  not  material,  in  the  language  of  Denio,  J.^ 

whether  this  middleman  "  be  a  carrier,  a  warehousekeeper,  a 
wharfinger,  packer  or  other  depositary,  or  an  agent  for  the  pur- 
pose of  forwarding,  nor  by  which  of  the  parties  to  the  sale  he 
was  employed.  He  may  be  the  agent  of  the  purchaser,  desig- 
nated, paid  and  employed  by  him ;  yet  if  the  purpose  of  his  em- 
ployment is  to  expedite  the  property  towards  its  destination, 
or  to  aid  those  engaged  in  forwarding  it,  the  seller's  right  to 
stay  the  final  delivery  continues.  But,  however  clearly  the  gen- 
eral principle  may  be  stated,  the  circumstances  of  commercial 
dealings  are  so  various  that  cases  are  apt  to  arise  in  which  its 
application  is  a  matter  of  extreme  difficulty."* 

§  1547.  Existence  of  a  transit  —  Goods  transported  on 
ship  or  other  vehicle  owned  or  chartered  by  purchaser. — 

As  a  consequence  of  this  doctrine  that  a  middleman  must  in- 
tervene, arises  the  question,  somewhat  controverted,  of  the 
effect  of  a  delivery  of  the  goods  upon  a  ship  or  other  vehicle 
owned  or  chartered  by  the  buyer  for  transportation  to  him. 

There  can  be  no  doubt,  as  a  general  proposition,  that  if  the 
buyer  sends  his  own  cart  or  servant  for  the  goods,  and  thus 
obtains  them,  there  is  no  middleman  here  intervening,  there  is 
no  transitv^^  and  hence  no  right  of  stoppage,  unless  by  contract 
or  special  circumstances  the  seller  has  reserved  a  claim  upon 
the  goods.' 

^  In  Sohotsmans  v.  Lancashire  Ry.       '  Harris  ▼.  Pratt,  17  N.  Y.  240. 
Ca,  U  B.  2  Ch.  App.  882.  ^  ''Of  course  there  is  no  further 
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§  1648. Shipment  on  vessel  owned  by  buyer.— Where 

the  goods  are  shipped  on  board  a  vessel  owned  by  the  vendee, 
some  American  cases^  make  a  distinction  based  upon  the  desti- 
nation of  the  goods,  holding  that  '^if  they  are  to  be  transported 
not  to  his  residence  or  to  be  received  by  him,  but  to  other 
markets,  there  is  a  termination  of  the  transit  and  the  right  of 
stoppage  by  the  vendor  ceases ; "  but  "  if  they  are  put  on  board 
the  consignee's  ship  to  be  transported  to  him,  the  transit  con- 

iransitus  after  the  goods  are  in  the  by  whom  the  opinion  of  a  majority 

purchaser's  own  cart    There  they  of  the  oourt  was  delivered,  goes  into 

are  at  home,  in  the  hands  of  the  pur-  an  elaborate  consideration  of  a  de- 

chaser,  and  there  is  an  end  of  the  livery,  actual  and  constructive,  and 

whole  delivery.*'  Bemdtson  v. Strang,  deduces  that  it  is  only  where  the  de- 

L.  R  4  Eq.  481,  Willis.  Cas.  894.    See  livery  is  constructive  that  the  right 

afso  Van  Casteel  v.  Booker,  2  Exch.  of  stoppage  exists.    A  clelivery  on 

691;  Merchants' Banking  Cav.  Pho9-  board  the  consignee's   or   vendee's 

nix  Bessemer  Steel  Ckx,  5  Ch.  Div.  own  ship  he  calls  actuaL    But  a  de- 

205;  Ogle  v.  Atkinson,  5  Taunt.  759,  livery  to  the  servant  or  agent  of  the 

WiilisL  Caa  215.  party  is  as  much  actual  as  if  deliv- 

1  Newhall  v.  Vargas,  13  Me.  93,  29  ered   to   the   party   himself.     And 

Aid.  Dec.  489  (from  which  the  quota-  whether  that  servant  or   agent  is 

tions  in  the  text  are  made);  Stubbs  specially  deputed  for  the  purpose,  or 

Y.  Lund,  7  Mass.  453,  5  Am.  Dec.  68;  some  one  is  deputed  having  similar 

Ilsley  V.  Stubba,  9  Mass.  65,  6  Am.  commissions  to  discharge  for  oth- 

Dea  29;  Rowley  v.  Bigelow,12  Pick,  ers;  whether  the  vendee  employ  his 

(Mass.)  807,  23  Am.  Dea  607.  own  vessel  or  carriage,  or  causes  the 

In  NewhaU  v.  Vargas,  suprOf  the  goods  to  be  transported  for  an  ade- 
court  considers  the  question  with  •  quate  compensation  in  that  of  an- 
much  fullness,  and  after  citing  Fow-  other,  does  not  appear  to  us  to  make 
ler  V.  McTaggart,  1  East,  522;  Inglis  any  difference.  The  delivery  is  act- 
V.  Usherwood,  1  East,  515,  and  Boht-  ual  in  the  one  case  as  well  as  in  the 
lingk  V.  Inglis,  3  East,  381,  say:  "It  other.  The  sale  is  complete.  The 
is  a  little  remarkable  that  in  Bolin  property  is  transferred.  The  right  of 
T.  Huffnagle,  1  Bawle,  1  [referred  to  stoppage  is  not  founded  upon  any 
in  following  note],  the  supreme  court  imperfection  in  the  sale,  nor  does  it 
of  Pennsylvania,  although  their  at-  rescind  the  contract;  it  only  author- 
tentiou  was  called  to  the  case  last  izes  the  vendor  to  take  the  goods 
cited,  decided  otherwise;  and  prin-  until  the  price  is  paid.  Two  out  of 
cipally  upon  the  authority  of  the  the  five  members  of  the  court  did 
cases  there  commented  upon,  giving  not  concur  in  the  judgment  cited 
them  an  effect  and  bearing  dis-  from  Rawla  The  opinion  of  the  dis- 
claimed by  the  oourt  by  whom  they  senting  judges  seems  to  us  to  be  best 
were  decided.    The  learned  judge,  supported  by  authority." 
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tinnes  for  the  purpose  of  stoppage  until  they  come  to  his  actual 
possession." 

Other  American  .cases,  on  the  other  hand,  following  the 
English  cases  in  this  respect,  repudiate  this  distinction,  and 
hold  that  where  the  seller  voluntarily  delivers  the  goods  upon 
the  buyer's  own  ship,  without  doing  anything  to  reserve  con- 
trol over  them,  there  is  a  termination  of  the  transit,  and  there- 
fore of  the  right  of  stoppage,  regardless  of  their  destination.^ 

§  1549. Shipment  on  vessel  chartered  by  buyer. — 

Where  the  ship  is  not  owned  absolutely  by  the  purchaser,  but 
is  chartered  by  him,  the  question  seems  to  turn  upon  the  nature 
of  the  chartering:'  if  it  be  general,  as  for  a  definite  term,  so 

iSchotsmsinsv.Ijancashire,etaRy.  tination  of  the  goods,  and  final  t^- 

Ca,  L.  R  2  Ch.  832;  Merchants*  Bank-  mination  of  the  voyage,  as  we  have 

ing  Ca  y.  Phoenix  Bessemer  Steel  been  to  discover  the  kind  of  delivery 

Co.,  L.  R.  5  Ch.  Div.  205;  Berndtson  which  terminated  the  transiius.    It 

V.  Strang,  L.  R  4  Ekj.  481,  WiUis.  Cas.  is  best  to  lay  down  a  plain  intel- 

394;  Turner  v.  Trustees  of  Liverpool  ligible  rule,  easy  in  its  application. 

Docks,  6  Ezch.  543,  Willis.  Cas.  228;  and  to  leave  the  modification  of  the 

Ogle  V.  Atkinson,  5  Taunt.  759,  Willis,  rule  to  the  contract  of  the  parties. 

Cas.  215;  Bolln  v.  Huffnagle.  1  Riwle  The  distinction  for  which  Chief  Jus- 

(Pa.),  1;  Sturtevfint  v.  Orser,  24  N.  Y.  tice  Parsons  contends  does  not  seem 

588,  82  Am.  Dec.  d2L  to  have  been  cordially  received  by 

In  Bolin  v.  Huffnagle,  supra,  the  the  courts  of  Massachusetts,  nor  i& 

court,  by  Rogers,  J.,  said:   ^'I  am  it  supported  by  the  current  of  cases, 

aware  that   Chief  Justice  Parsons  vWhy  the  final   destination  of  the 

[in  the  Massachusetts. cases  cited  in  goods  should  make  the  difference  ia 

the  preceding  note]  put  the  case  upon  not  very  intelligible,  and  has  not 

a  different  principle,  but,  for  the  rea-  been  explained.     In  this  case,  ao- 

sons  I  have  stated,  I  cannot  concur  cording  to  the  authority  of  Stubbs  v. 

with  him  in  the  view  he  has  taken.  Lund  (supra),  if  the  goods  had  been 

He  seems  to  put  the  right  of  stop-  shipped  for  New  Orleans  the  fraiurihc^ 

page  in  transitu  on  the  destination  would  have  been  at  an  end,  but  in- 

of  the  goods  or  final  termination  of  asmuch  as  they  were  conveyed  to 

the  voyage,  a  distinction  which,  with  Philadelphia  the  transitus  continues* 

due  deference,  will  be  found  imsatis-  The  propriety  of  the  rule  is  certainly 

factory  in  its  application  and  pro-  not  very  obvious,  nor  should  mer- 

ductive  of  litigation.  Once  establish  cantlle  cases  depend  on  such  subtle 

the  doctrine  that  the  right  depends  grounds."    Two  judges  dissented, 

on  such  subtle  distinctions,  and  we  ^  Mr.  Benjamin  (6th  Am.  ed.,  §  843) 

shall  be  as  much  plagued  with  cases  states  the  rule  as  follows:  "Whether 

to  settle  what  is  meant  by  the  des-  a  vessel  chartered  by  the  buyer  is  to 
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that  during  that  term,  whether  it  be  for  a  single  voyage  or 
more,  the  buyer  can  be  regarded  as  the  owner  of  the  ship,  and 
the  master  as  his  servant  or  agent,  the  rule  above  referred  to 
operates,  and  the  right  of  stoppage  does  not  exist;  but  if  the 
buyer  has  simply  employed  the  ship  as  ca/rrier  to  transport  his 
goods,  the  right  of  stoppage  continues  until  they  reach  their 
destination;  and  it  is  not  material  in  this  respect  that  their  des- 
tination had  not  been  communicated  to  the  seller,  or  that  the 
seller's  duties  as  seller  terminated  on  their  delivery  to  the  ship.^ 

§  1550*  Same  subject— Reserving  control. — Notwithstand- 
ing a  delivery  upon  the  buyer's  own  ship,  which  would  ordi- 
narily amount  to  a  termination  of  the  transit  as  between  buyer 
and  seller,  there  may,  as  was  intimated  in  the  last  section,  be 
such  a  reservation  of  the  power  of  control  over  them  as  to  pre- 
serve the  seller's  right  of  stoppage. 

The  right  to  stop  may,  of  course,  be  expressly  stipulated  for, 
or  the  circumstances  may  suflBice  to  show  that  it  had  been  re- 
be  considered  his  own  ship  depends  McTaggart,  cited  7  T.  R  442,  and  1 
on  the  nature  of  the  charter-party.  East,  522;  Inglis  y.  Usherwood,  1 
If  the  charterer  is,  in  the  language  East,  515;  Bohtlingk  v.  Inglis,  3  East, 
of  the  law  merchant,  owner  for  the  881.  See  the  cases  collected  in  Maule 
voyage,  that  is,  if  the  ship  has  been  &  Pollock  on  Shipping  (ed.  1881  by 
demised  to  him,  and  he  has  employed  Pollock  &  Bruce),  vol.  I,  p.  418,  and 
the  captain,  so  that  the  captain  is  his  a  further  discussion  of  the  subject  in 
servant,  then  a  delivery  on  board  of  Sandeman  v.  Scurr,  Ij.'R.  3  Q.  R  86, 
such  a  charteired  ship  would  be  a  de-  and  the  Omoa  Coal  &  Iron  Ca  v. 
livery  to  the  buyer;  but  if  the  owner  Huntley,  2  C.  P.  Div.  464  As  to  what 
of  the  vessel  has  his  own  captain  and  amounts  to  a  demise  of  a  ship,  see 
men  on  board,  so  that  the  captain  is  Meiklereid  v.  West,  1  Q.  R  Div.  428." 
the  servant  of  the  owner,  and  the  ^  Ex  parte  Rosevear  China  Clay  Co., 
effect  of  the  charter  is  merely  to  se-  11  Ch.  Div.  560.  In  this  case  James, 
cure  to  the  charterer  the  exclusive  L.  J.,  said:  **The  principle  is  this: 
use  and  employment  of  the  vessel,  that  when  the  vendor  knows  that  he 
then  a  delivery  by  the  vendor  of  is  delivering  the  goodb  to  some  one 
goods  on  board  is  not  a  delivery  to  as  carrier,  who  is  receiving  them  in 
the  buyer,  but  to  an  agent  for  car-  that  character,  he  delivers  them  with 
riage.  It  is  a  pure  question  of  inten-  the  implied  right  which  has  been  es- 
tion  in  every  case,  to  be  determined  tablished  by  the  law,  of  stopping 
by  the  terms  of  the  charter-party,  them  so  long  as  they  remain  in  the 
Blackburn  on  Sale,  242;  Fowler  v.    possession  of  the  carrier  as  carrier.** 
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served.  In  a  leading  case,^  the  seller  took  from  the  master  of 
the  ship  a  bill  of  lading  making  the  goods  deliverable  to  the 
seller's  order  or  assigns,  and  this  was  held  to  subject  them  to 
the  seller's  disposition  upon  the  buyer's  bankruptcy.  The 
seller's  right,  however,  in  this  case,  as  the  court  pointed  out, 
was  more  than  a  mere  lien:  it  was  a  reservation  of  the  J  us  dis- 
jponendi? 

%  1551  • Shipment  by  carrier  designated  by  tlie  bnyer. 

The  fact  that  the  carrier  to  whom  the  goods  are  delivered  for 
transportation  is  one  named  by  the  buyer  does  not  defeat  the 
right  of  stoppage.  "  A  delivery  to  a  carrier  under  such  cir- 
cumstances vests  title  in  the  vendee  and  places  the  goods  sub- 
ject to  his  risk,  but  the  vendor  does  not  lose  his  right  of  stop- 
page in  transitu  "^hile  the  goods  are  in  transit  to  the  buyer."* 

§  1553« Sliipment  tlirongli  purcliasing  agent  of  buyer. 

So  where  goods  were  delivered  to  the  purchasing  agent  of  the 
vendees  to  be  transmitted  by  him  to  the  vendees'  factory  in 
another  State,  the  right  of  stoppage  continued.  The  agent, 
said  the  court,  stood  "  rather  in  the  position  of  a  mere  forward- 
ing agent  than  in  that  of  an  agent  to  receive  the  goods  for  the 
vendees'  use;  and  no  point  is  clearer  than  that  a  vendor,  where 
the  right  to  stop  exists  at  all,  may  stop  the  goods  in  every  sort 
of  passage  to  the  hands  of  tl\(3  purchasers."  * 

§  1553«  How  long  the  transit  continues  —  In  general. — 

The  transit  being  thus  considered  to  begin  when  the  goods  are 
placed  in  the  hands  of  some  intermediary  or  middleman  for 
transportation  to  the  buyer,  it  will,  in  general,  be  deemed  to 
continue  so  long  as  the  goods  remain  in  the  custody  of  such  an 

1  Turner  ▼.  Trustees  of  Liverpool  806,  45  AtL  R  85  [citing  Grout  v. 
Docks,  6  Exch.  54a  See  also  Van  Hill,  4  Gray  (Mass.),  861;  Rowley  y. 
Casteel  v.  Booker,  2  Exch.  691;  Bigelow,  12  Pick.  (Mass.)  807;  Gibson 
Schotsman  ▼.  Lancashire,  etc.  Ry.  v.  Carruthers,  8  M.  &  W.  821]. 

Co.,  L  R  2  Ch.  App.  332.  « Aguirre   v.   Parmelee  (1853]^  23 

2  As  to  this,  see  antey  §  769  et  aeq.       Conn.  475. 
s  Johnson  v.  Eveleth  (1899),  93  Me. 
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intermediary  or  middleman  for  the  purposes  of  transportation 
and  until  they  have  reached  that  destination  to  attain  whioh 
the  transit  was  begun. 

§  1554.  ,  It  is  not  necessary  that  the  middleman  or  in- 
termediary referred  to  should  in  all  cases  be  a  carrier.  In  the 
course  of  their  journey  the  goods  may  at  various  times  have 
occasion  to  pass  through  or  temporarily  remain  in  the  hands 
of  warehousemen,  depositaries  or  forwarders ;  and  all  such  per- 
sons whose  employment  and  function  is  to  expedite  the  transit 
are  as  much  middlemen,  and  the  goods  in  their  possession  are 
as  much  in  transit,  as  though  carriers,  strictly  speaking,  were 
alone  involved.* 

§  1555. ,  There  may,  however,  be  cases  in  which  the 

goods  may  be  intercepted,  and  their  transit  terminated,  before 
they  have  reached  the 'destination  which  originally  was  con- 
templated, as  well  as  cases  in  which  the  property  in  the  goods, 
while  yet  in  transit,  may  have  been  so  transferred  by  the  buyer 
to  another  that  they  would  not  be  the  property  of  the  former 
in  the  event  and  at  the  time  of  his  subsequently  discovered  in- 
solvency. Each  of  these  classes  of  cases  will  therefore  require 
consideration. 

§  1556.  Buyer  may  intercept  the  goods. —  The  rule  is  clearly 
settled  that  the  vendee,  if  he  sees  fit,  may  meet  the  goods  upon 
the  way  before  their  arrival  at  their  contemplated  destination, 
and  take  them  into  his  own  possession ;  and  that  such  an  inter- 
ception will  terminate  the  seller's  right  of  stoppage.'  An  in- 
stance of  this  sort  occurs  where  the  buyer  sells  the  goods  yet 
to  arrive  and  then  obtains  or  enables  his  vendee  to  obtain 
them  from  the  carrier  at  a  point  short  of  their  original  desti- 
nation. 

iMeohem's  Hutchinson  on  Carriers,  &  Pul.  457;  London  &  N.  W.  Ry.  Ca 
§  416;  Jones  on  Liens,  §  922.  v.  Bartlett  (1861),  7  H.  &  N.  400;  Se- 

'"^Mechem'sHutchinson  on  Carriers,  comb  v.  Nutt  (1858),  14  B.  Mon.  261; 
§418;  Whitehead  v.  Anderson,  9  H.  Reynolds  v.  Railroad  Co.,  43  N.  H. 
&  W.  518;  Mills  v.  BaU  (1801),  2  Boa    580. 
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It  is  not  indispensable  that  the  buyer  shall  take  the  goods 
into  his  actual  possession.  He  may  here,  as  in  other  cases  to 
be  hereafter  noticed,  obtain  a  constructive  possession  of  them^ 
as  by  inducing  the  carrier,  warehouseman,  or  other  intermedi- 
ary, to  hold  them  thereafter  not  for  carriage,  but  on  deposit  as 
his  bailee;  or  he  may  give  the  goods  a  new  destination  and 
thus  start  them  upon  a  fresh  transit  which  the  original  seller 
cannot  terminate. 

§  1557. Is  carrier's  consent  necessary? — In  an  Eng- 
lish case  ^  it  is  said  that  ^'  if  the  vendee  take  the  goods  out  of 
the  possession  of  the  carrier  into  his  own  before  their  arrival, 
with  or  without  the  consent  of  the  oarrier^  there  seems  to  be  no 
doubt  that  the  transit  would  be  at  an  end ;  though,  in  the  case 
of  the  absence  of  the  carrier's  consent,  it  may  be  a  wrong  to 
him,  for  which  he  would  have  a  right  of  action.''  On  the 
other  hand  it  was  held  by  the  Texas  court  that  there  had  been 
an  effectual  stoppage  of  the  goods  notwithstanding  that "  they 
had  been  by  the  grossest  fraud  anticipated  on  the  way,  and 
the  marks  changed  and  a  new  bill  of  lading  taken  in  the  namo 
of  a  fictitious  firm."  * 

4 

§  1558.  Interception  by  buyer's  agent — Agent  to  receive 
or  forward. —  It  is  not  indispensable,  moreover,  that  the  buyer 
shall  act  in  person;  for  the  goods,  while  on  their  journey,  may 
come  into  the  hands  of  some  agent  of  the  buyer  who  has  au- 
thority to  give  and  who  gives  them  a  new  direction  which  will 
terminate  their  transit  as  originally  contemplated.  Whether 
an  intermediate  delivery  to  an  agent  operates  or  not  to  termi- 
nate the  transit  is  a  question  often  difficult  of  determination. 

§  1559.  .  In  a  leading  case'  upon  this  subject,  the  fol- 
lowing language  was  used :  "  When  an  intermediate  delivery 
occurs,  before  the  goods  reach  their  ultimate  destination,  if  the 

1  Per  Parke,  R,  in  Whitehead  v.       2  Poole  v.  Houston  &  T.  a  Ry,  Ca 
Anderson  (1842),  9  Mees.  &  Wels.  5ia    (1882),  58  Tex.  184 
But  see  criticisms  upon  this  view.        'Cabeen  v.  Campbell,  30  Pa.  St. 
Benjamin  on  Sale  (6th  Am.  ed).  254^  citing  and  relying  upon  Dixon 
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party  to  whom  they  are  delivered  has  authority  to  receive, 
them,  and  give  to  them  a  new  destination  not  originally  in- 
tended, the  transitus  is  at  an  end.  They  have  then  reached 
the  ultimate  destination  intended  by  both  buyer  and  seller. 
But  if  the  middleman  be  a  mere  agent  to  transmit  the  goods 
in  accordance  with  original  directions,  the  vendor's  right  con- 
tinues.   The  rule  may  be  stated  as  follows:  If  in  the  hands  of 

y.  Baldwin,  6  East,  175.  To  the  same  Pratt»  17  N.  Y.  240,  and  distinguished 
effect  is  Hays  v.  Mouille,  14  Pa.  St  48.  from  the  rule  thought  applicable  to 
In  Becker  y.  Hallgarten,  86  N.  Y.  the  focts  of  that  case.  There  the 
167,  Willia  Caa  420,  Adam's  Caa  43,  suspense  in  transportation  was  tem- 
it  appeared  that  W.  &  B.  and  B.  &  porary,  and  to  be  resumed  at  a  future 
&  were  merchants  in  Berlin.  The  time  in  the  direction  already  given 
former  sold  goods  to  the  latter  on  by  the  yendora  But,  in  the  case  be- 
credit,  and  at  their  direction  for-  fore  us,  not  only  is  the  actual  fact 
warded  them  to  one  Becker  at  like  that  in  Dixon  v.  Baldwin,  but 
Bremen.  B.  &  S.  pledged  the  goods  if  the  detention  at  Bremen  was  orig- 
to  Q,f  and  gave  him  an  order  on  inally  intended  only  to  g^ve  the  ven- 
Becker  that  the  latter  should  hold  dees  an  opportunity  to  determine  by 
the  goods  subject  to  G.*s  order.  G.  which  of  several  routes,  or  at  what 
shipped  the  goods  to  New  York,  and  times — as  in  Harris  v.  Pratt,—  the 
subsequently  W.  &  K  attempted  to  goods  should  go  on,  we  have  the  ad- 
stop  them  in  transit  because  of  the  ditional  vital  circumstance  before 
insolvency  of  B.  &  S.  Said  the  court:  adverted  to,  of  a  complete  possession 
^  It  has  been  held  that  the  delivery  and  control  by  the  vendees,  and  its 
to  the  vendee,  which  puts  an  end  to  transfer  to  a  third  party,  who  also 
the  state  of  passage,  may  be  at  a  took  the  actual  possession  and  con- 
place  where  he  means  the  goods  to  trol  of  the  goods,  and  has  since  re- 
remain  imtil  a  fresh  destination  is  tainedtheuL  Neither  Harris  v.  Pratt 
communicated  to  them  by  orders  nor  any  of  the  other  cases  cited  go 
from  himself.  Valpy  y.  Gibson,  4  to  the  extent  of  upholding  the  ven- 
G.  Bw  887;  Biggs  y.  Barry,  2  Curt  dor's  lien  in  such  a  case." 
259;  Bolton  y.  Bail  way  Ca,  L.  R  1  ''The  goods  are  regarded  as  in 
0.  P.  481;  also  Dixon  v.  Baldwin,  5  transit  until  they  have  passed  out 
Kast»  175,  and  this  case  is  approved  of  the  possession  of  every  interme- 
in  Co  veil  v.  Hitchcock,  23  Wend.  611.  diate  agency  and  have  been  actually 
[See  as  to  this  case,  past^  %  157a]  delivered  to  the  consignee."  Weber 
In  the  case  before  us  it  is  plain  that  y.  Baessler,  3  Cola  App^  459,  84  Pac. 
they  had  reached  the  place  for  which  R  261.  "Delivery  to  an  agent, 
they  were  intended,  under  the  direo-  whether  he  be  the  agent  of  the  ven- 
tions  given  by  the  vendors,  and  had  dor  or  the  vendee,  who  holds  the 
come  under  the  actual  control  of  the  goods  merely  for  the  purpose  of 
yendees.  Dixon  v.  Baldwin,  suprOf  transmission  to  the  vendee,  is  not 
is   commented    upon  in   Harris  v.  final  delivery."    Id. 
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the  middleman  they  require  new  orders  to  put  them  again  in 
motion,  and  give  them  another  substantive  destination  —  if 
without  such  new  orders  they  must  continue  stationary, —  then 
the  delivery  is  complete  and  the  lien  of  the  vendor  has  ex- 
pired.'* 

§  16G0. .  As  stated  further  by  a  learned  writer:  "The 

question,  and  the  sole  question,  for  determining  whether  the 
transitua  is  ended  is,  in  what  capacity  are  the  goods  held  by 
him  who  has  the  custody  ?  Is  he  the  buyer's  agent  to  keep  the 
goods,  or  ttie  buyer's  agent  to  forward  th&m  to  the  destination 
intended  at  the  time  the  goods  were  put  in  transit  ?  "  If  he 
be  the  former,  the  transit  is  at  an  end ;  if  the  latter,  the  transit 
still  continues  and  the  goods  may  still  be  stopped. 

§  1561. .  A  distinguished  English  lawyer,*  commenting 

on  recent  English  cases  ^  upon  this  subject,  says :  "  I  think  the 
following  three  rules  reconcile  all  the  cases  which  have  been 
correctly  decided,  and  are  sufficient  to  solve  the  questions  which 
present  themselves  on  this  branch  of  the  law  relating  to  stop- 
page in  trcmaiiu: 

"  1.  Where  goods  are  sold  *  free  on  board,'  the  transit  is  not 
at  an  end  when  the  goods  have  been  shipped,  but  continues 
until  the  termination  of  the  voyage;  and  the  goods  may  be 
stopped  at  any  time  before  such  termination,  although  the  ven- 
dor may  not  have  known,  at  the  time  of  the  sale,  for  what  port 
they  were  destined.*  In  the  case  supposed  the  goods  are,  in 
fact,  placed  by  the  vendor  in  the  hands  of  the  carrier,  who  is 
not  the  agent  or  servant  of  the  purchaser,  but  an  intermediary 
between  him  and  the  vendor. 

**  2.  Where  by  the  agreement  between  the  vendor  and  pur- 
chaser the  former  is  to  send  the  goods  to  a  place,  A^  and  for 
that  purpose  they  have  to  be  placed  in  the  hands  of  agents  for 
the  purpose  of  being  transmitted  to  A^  the  transit  is  not  at  an 

1  Arthur  Cohen,  Esq.,  in  1  Law  Quar-    Davison  v.  Ck>liison,  "  Times,**  March 
terly  Review,  397.  14, 1885. 

> Kendall  v.  Marshall,  11  Q.  R  D.  'Citing  Ex  parte  Rosevear  China 
856;  Ex  parte  Miles,  15  Q.  K  D.  39;    ClayCa,llCh.Div.560;Berndtsonv. 

Strang,  L.R.  4  Eq.481, 3  Ch.  App.  58& 
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end  until  the  gooJs  arrive  there,  subject,  however,  to  the  pur- 
chaser's power  of  intercepting  them  by  actually  taking  posses- 
sion at  some  intermediate  place.  And  this  holds  good,  although 
the  agents  are  persons  appointed  by  the  purchaser  and  bound 
to  obey  his  orders. 

"  3.  Where,  according  to  the  contract  of  sale,  the  vendor  is 
to  send  the  goods  to  an  agent  of  the  purchaser  at  B^  the  transit 
is  at  an  end  as  soon  as  such  agent  receives  them,  although  the 
vendor  is  informed  that  they  are  destined  for  another  place, 
and  are  to  be  forwarded  there  by  that  agent,  and  although  the 
latter  may  employ  the  seller's  servant  or  agent  to  forward  them 
to  their  ultimate  destination." 

§  1563.  Interception  by  sab-pnrchaser  —  Mere  resale  does 
not  defeat  stoppage. —  The  mere  fact  that  the  goods  have  been 
resold  will  not  defeat  the  right  of  stoppage.  "There  is  no 
doubt,"  said  Chief  Justice  Bedfield,^  "if  the  vendee  make  a  re- 
sale of  the  goods  he  makes  it  subject  to  the  vendor's  right  to 
stop  the  goods  in  transitu.  But  this  is  while  the  goods  are 
going  to  the  first  vendee.  After  the  first  vendee  has  resold 
them  and  put  them  on  their  second  passage,  the  transit  be- 
tween the  vendor  and  his  vendee  is  at  an  end.  But  a  resale 
will  not  defeat  the  vendor?s  right  to  stop  the  goods  in  transitu 
until  they  have  reached  their  first  destination,  unless  the  bill 
of  lading  is  assigned,  or  the  vendee  has  anticipated  the  arrival 
and  taken  possession,  which  he  may  do,  or  the  vendor  consents 
to  the  resale." 

§  1563. Indorsement  of  bill  of  lading.— Where,  how- 
ever, the  seller  delivers  to  the  buyer  a  bill  of  lading, for  the 
goods,  their  transit  may  be  intercepted  and  the  seller's  right 
of  stoppage  defeated,  by  a  sale  of  the  goods  by  the  buyer  and  an 
actual  indorsement  of  the  bill  of  lading  to  a  purchaser  who 

iln  Eaton  v.  Cook,  82  Vt  5a  In  so.  2  Kent's  Com.  547,  and  oases  there 
Pattison  V.  Culton,  83  Ind.  240,  5  Am.  cited  in  the  note.*' 
R  199,  it  is  said:  "  A  mere  resale  by  A  sale  of  the  goods  by  the  con- 
the  vendee  does  not,  however,  destroy  signee  to  the  carrier  in  consideration 
the  right  to  stop,  and  we  know  of  no  of  the  unpaid  freight  does  not  make 
case  in  which  it  has  been  held  to  do  '  the  carrier  a  h(ma  fide  holder,  or  de- 
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bays  in  good  faith,  in  the  usual  course  of  trade,  and  pays  value 
for  the  goods.^ 

This  rule,  which  finds  its  justification  in  the  doctrines  of 
LicJcbarrow  v.  Maaon^  attaches  consequences  to  the  indorsement 
of  the  bill  of  lading,  which  do  not  follow  upon  a  mere  contract 
for  the  sale  of  goods'  in  transit,  when  unaccompanied  by  such 
a  document.  It  is  material,  therefore,  that  every  element  es- 
sential to  the  operation  of  the  rule  shall  be  present  in  the  case 
to  which  the  rule  is  to  be  applied. 

§  1564.  Good  faith* — Foremost  among  these  essentials 

is  the  fact  that  the  transferee  of  the  bill  of  lading  acted  ia 
good  faith  in  acquiring  it.*  An  early  statement  of  the  rule 
which  has  been  often  quoted  is  that  of  Chancellor  Kent:  "  If 
the  assignee  of  the  bill  of  lading  has  notice  of  such  circum- 
stances as  render  the  bill  of  lading  not  fairly  and  honestly  as- 
signable, the  right  of  stoppage  as  against  the  assignee  is  not 
gone;  and  any  collusion  or  fraud  between  the  consignee  and 
his  assignee  will  of  course  enable  the  consignor  to  assert  his 
right.  But  the  mere  fact  that  the  assignee  has  notice  that  the 
consignor  is  not  paid  does  not  seem  to  be  of  itself  absolutely 
sufficient  to  render  the  assignment  defeasible  by  the  stopping 
of  the  cargo  in  its  transit,  if  the  case  be  otherwise  clear  of  all 
circumstances  of  fraud ;  though,  if  the  assignee  be  aware  that 
the  consignee  is  unable  to  pay,  then  the  assignment  will  be 
deemed  fraudulent  as  against  the  rights  of  the  consignor."  * 

feat  the  seller's  right  of  stoppage.  ^  2  T.  R  63,  1  Smith's  Lead.  Oases^ 
Wheeling,  etc.  R.  Ca  v.  Koontz  (1900),  388,  Williston's  Cases,  859. 
61  Ohio  St  551, 56  N.  R  R  471, 76  Am.  «  Thus  in  Kingman  v.  Denison,  84 
St  R.  435.  Mich.  608,  48  N.  W.  R.  26,  it  is  said: 
iMechem*s  Hutchinson  onCarriers,  '*This  right  of  stoppage  in  transit 
§  414;  Branan  v.  Atlanta  R.  Ca,  108  will  not  be  defeated  by  an  apparent 
Qa.  70,  83  &  E.  R.  836,  75  Am.  St  R.  sale,  fraudulently  made,  without  oon- 
26;  Leask  v.  Scott,  2  Q.  R  Div.  876,  sideration,  for  the  purpose  of  defeat- 
Willia  Cas.  448;  Loeb  v.  Peters,  63  ing  the  right  There  mu£%  be  a  pur- 
Ala.  243,  Adam*s  Cases,  519, 35  Am.  R  chase  for  value,  without  fraud,  to 
17;  Becker  v.  Hallgarten,  86  N.  Y.  have  this  effect  Harris  v.  Pratt,  17 
167,  Williston's  Cases,  420,  Adam's  N.  Y.  249." 

Cases,  4a  ^2  Kent's  Com.  650,  citing  Ne wson 
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§  1665, For  valne. —  The  transfer  must  also  be  for 

value.  What  constitutes  a  transfer  for  value  is  here  subject  to 
the  same  differences  of  opinion  which  are  found  to  prevail  in 
other  cases  (not  here  discussed)  in  which  the  same  question  is 
involved.  A  transfer  in  payment  of  an  antecedent  debt  has 
been  held  to  be  sufficient/  though  this  has  been  doabted,  while 

T.  Thornton,  6  East»  17;  Cuming  v.  assertion  of  right  hy  the  consignor 
Brown,  9  East,  606L  that  the  assignee  of  his  vendee  did 

In  Shepard  &  Morse  Lumber  Ca  y.  not  actuaUy  intend  the  commission 
Burroughs  (1898),  63  N.  J.  L.  469, 41  of  a  fraud;  he  must  not  have  had  rea- 
AtL  R  695,  it  is  said:  "In  Cuming  son  to  know  or  apprehend  that  the 
V.  Brown,  9  East,  606,  Lord  Ellen-  consignee  will  defraud  the  consignor 
borough  said  that  the  words  '  bona  of  the  price  of  the  goods  by  making 
fide '  in  this  connection  do  not  mean  the  assignment.  Whether  he  had 
'without  notice  that  the  goods  had  such  knowledge  is,  of  course,  a  ques- 
not  been  paid  for,'  but  /  without  no-    tion  of  fact." 

tice  of  such  circumstances  as  ren-  Evidence  that  the  assignee  knew, 
dered  the  biU  of  lading  not  fturly  and  when  he  took  the  bill  of  lading,  that 
honestly  assignable.'  Such  is  the  the  consignee  was  insolvent  is  rele- 
proper  meaning  of  the  expression,  vant  and  proper  to  show,  in  connec- 
Something  more  than  knowledge  tion  with '  other  testimony,  that  the 
that  the  original  vendor  sold  the  assignee  was  not  a  bona  fide  pur- 
goods  on  credit,  &  g.,  knowledge  that  chaser.  Loeb  v.  .Peters,  63  Ala.  243, 
the  vendee  is  insolvent  or  does  not  85  Aul  R.  17,  Adam's  Cas.  519. 
intend  to  pay,  is  necessary  to  convict  The  fact  that  the  bill  of  lading  was 
the  second  purchaser  of  mala  fldesJ"    marked  **  duplicate  "  does  not  impugn 

In  Chandler  v.  Fulton,  10  Tex.  1, 60  the  good  faith  of  the  assignee.  Mis- 
Am.  Dec.  188,  the  rule  is  stated  thus:  souri  Paa  Ry.  Ca  v.  Heidenheimer, 
"It  is  not  absolutely  necessary  to  the  82  Tex.  195,  17  S.  W.  R.  608,  denying 
validity  of  the  assignment  thkt  the  opinion  of  Turner,  J.,  in  Castanola  v. 
assignee  should  be  ignorant  that  the  Missouri  Paa  Ry.  Co.,  24  Fed.  R  267. 
goods  have  not  been  paid  for.  If  he  ^  Shepard  &  Morse  Lumber  Ca  v. 
takes  the  assignment  bona  ,/ScZe,  with-  Burroughs  (1898),  62  N.  J.  L.  469,  41 
out  a  knowledge  of  h,nj  such  circum-  AtLR.695:  First  Nat  Bank  v.Schmidt 
stances  as  would  render  the  bill  of  (1895),  6  Cola  App.  216,  40  Paa  R. 
lading  not  fairly  and  honestly  assign-  479;  Leask  v.  Scott  (1877),  2  Q.  B. 
able,  he  acquires  a  good  title  as  Div.  876^  Willis.  Caa  448  (denying 
against  the  consignor.  But  if,  on  the  Rodger  v.  Comptoir  d'Escompte,  L.  R. 
other  hand,  he  takes  the  assignment  2  Pr.  Coun.  893) ;  Lee  v.  Kimball  (1858), 
under  such  circumstances,  or  with  45  Ma  172  (where  the  goods  were  **  re- 
notice  of  such  fact«,  as  afford  him  ceived  in  payment  and  discharge  of 
reasonable  grounds  of  belief  that  the    the  debt"). 

vendee  could  not  fairly  and  honestly  Contra,  where  the  goods  were  sold 
make  to  him  the  assignment,  he  will  to  the  carrier  in  consideration  of  the 
be  in  no  better  condition  than  his  unpaid  freight,  Wheeling,  eta  R.  Co. 
assignor.    It  wiU  be  no  answer  to  the    v.  Koontz  (1900),  61  Ohio  St  551,  56 
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a  transfer  merely  as  collateral  security  for  sach  a  debt  has  been 
adjudged  not  to  be  for  value.* 

§  1566. Indorsemeiit  of  bill  of  lading. — It  is  held  in 

a  few  cases  that,  in  order  to  be  a  lona  fide  holder  for  value 
within  the  contemplation  of  the  rule  now  under  consideration, 
the  transferee  must  hold  by  an  actual  indorsement  of  the  bill  of 
lading  as  distinguished  from  a  delivery  without  indorsement.' 
These  cases,  however,  are  based  largely  upon  the  language  of 
the  code  or  other  statutes,  and  a  different  rule  has  been  applied 
in  analogous  cases.'  An  actual  assignment  of  the  bill  of  lading, 
however,  seems  to  be  indispensable,  and  to  admit  of  no  substi- 
tute.^ A  mere  resale  of  the  goods,  as  has  been  seen,  does  not 
defeat  the  right  of  stoppage.* 

N.  KR  471.  See  also  note,  29  Am.  Dea  ment  of  the  bill  of  lading  in  the 

d92,  where  it  is  said  that  the  better  usual  course  of  business  and  without 

opinion  is  that  the  antecedent  debt  notica     Civil   Code   of   California, 

is  not  a  sufficient  consideration.  §  2127;  Stanton  v.  Eager,  16  Pick. 

iLoeb  y.  Peters  (1879),  63  Ala.  243,  (Mass.)  467;  Akerraan  v.  Humphrey, 

Adam's  Cas.  519,  85  Am.  R.  17,  oit-  1  Carr.  &  P.  53,  56.    At  least  one  of 

ing  Lesassier  v.  The  Southwestern  these  conditions  is  wanting  in  the 

(1874),  2  Woods  (U.  S.  C.  C),  35,  15  Fed.  present  case,  namely,  the  indorse- 

Ca&  388.    In  the  last  case  Bradley,  J.,  ment  by  the  party  in  whose  favor  the 

said:  ^  A  transfer  of  a  bill  of  lading  bill  was  drawn.**    In  this  case,  how- 

as  a, mere  collateral  to  previous  obli-  ever,  the  bill  of  lading  was  not  drawn 

gations,  without  anything  advanced,  to  the  order  of  either  the  seller  or  the 

given  up,  or  lost,  on  the  part  of  the  buyer,  but  to  the  order  of  an  inter* 

transferee,  does  not  constitute  such  mediate  forwarding  agent    The  lat- 

an  assignment  as  will  preclude  the  ter  sent  the  bill  of  lading  unindorsed 

vendor  of  the  goods  from  exercising  to  the  buyer,  who  indorsed  it  and 

the  right  of  stoppage  in  transitu.*^  transferred  it  to  the  defendants.  See 

See  also  Vogelsang  v.  Fisher  (1895),  also  Chandler  v.  Fulton,  10  Tex.  2,  60 

128  Ma  386,  31  a  W.  R.  la  Aul  Dec.  18a 

i  Sheppard  v.  Newhall,  54  Fed.  R  >  See  Holmes  ▼.  Bailey,  92  Pa.  St 

806,  7  U.  &  App.  644,  4  C.  Q  A.  352,  57;  Merchants*  Bank  v.  Union  R  & 

where  the  court  said  that  the  right  T.  Co., 69  N.  T.  373;  Bank  of  Rochester 

of   the   seller  *'  to   stop   the  goods  v.  Jones,  4  N.  Y.  497, 507,  55  Am.  Dec 

in  transitu  upon  discovering  the  in-  290;  City  Bank  v.  Rome,  eta  R  Ca, 

solvency  of  the  vendee  was  perfect,  44  N.  Y.  136. 

not  only  as  against  the  vendee,  but  ^  In  Ocean  Steamship  Ca  v.  Ehrlich, 

as  against  all  otliers,  except  a  pur-  88  Ga.  502, 14  &  K  R  707,  the  facts 

chaser  for  value  taking  by  indorse-  were   that,  after   the   freight  and 

«See  ante,  §  1562. 
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§  1567, Transfer  after  notice  to  stop. —  It  has,  more- 
over, jn  one  case  ^  at  least,  been  held  that  a  transferee  of  the 
bill  of  lading  who  acquires  it  in  good  faith  will  be  protected, 
even  though  the  seller  had  given  notice  of  stoppage  to  the  car- 
rier before  the  transfer;  but  this  ruling  has  not  been  generally 
approved '  and  seems  to  be  in  conflict  with  the  general  princi- 
ples governing  this  subject. 

§  1568. Pledgee  of  goods  —  Bill  of  lading  as  security. 

The  bill  of  lading,  however,  may  be  transferred,  not  absolutely, 
but  as  security  for  loans  or  advances  made  upon  the  credit  of 
the  goods;  and  where  such  are  the  facts,  the  transfer  will  be 
deemed  a  pledge  or  mortgage  only,  and  the  seller  may  exercise 
his  right  of  stoppage  subject  only  to  the  lien  for  these  advances.' 
His  right  to  reach  the  surplus  is,  however,  an  equitable  rather 
than  a  purely  legal  one,  and  is  to  be  worked  out  by  equitable 

wharfage  were  paid  and  the  bills  .    .    .    Confessedly  there  was  no  as- 

therefor  receipted,  and  while   the  signment  of  the  bills  of  lading.    If 

goods,  though  upon  the  wharf,  were  these  bills  had  been  assigned,  that 

not  yet  actually  delivered  by  the  would  have  been  equivalent  to  an 

carrier  to  the  consignee,  the  latter  actual  delivery  of  the  goods.    The 

sold  them  to  another  who  paid  for  law  recognizes  no  substitute  for  such 

them,  in  good  faith.    The  consignee  assignment." 

exhibited  to  his  vendee  the  bill  of  So  in  Kemp  v.  Falk,  7  App.  Cases, 

lading,  but  did  not  assign  or  deliver  673,  Willis.  Ca&  405,  Lord  Blackburn 

it  to  him,  but  in  lieu  thereof  gave  said:  *'No  sale,  even  if  the  sale  had 

him  the  receipted  freight  and  wharf-  been  actually  made  with  payment, 

age  bills,  and  an  order  upon  the  car-  would  put  an  end  to  the  right  of 

rier  for  the  gooda    The  sub-vendee  stoppage  in  transitu,  unless  there 

obtained  part  of  the  goods,  but  before  were  an  indorsement  of  the  bill  of 

they  were  all  delivered  the  original  lading." 

seller  stopped  them  as  in  transit,  and  ^  Newhall  v.  Central  Pacific  R.  Co., 

it  was  held  that  his  right  to  do  so  had  51  CaL  845,  21  Am.  R  718,  Adam's 

not  been  defeated.  The  court  referred  Cas.  577,  Willis.  Ca&  424. 

to  §§  2075,  2649,  2650,  of  the  Georgia  ^xhus  its  soundness  is  denied  by 

code,  and  said  that  nothing  defeats  Mr.  Hutchinson,  Carriers,  §  414;  by 

the  right  of  stoppage  but  actual  pos-  Professor  Burdick,  Sales,  p.  286. 

session  in  the  vendee,  or  bona  fide  ^  Matter  of  Westziuthus,  5  R  &  Ad« 

assignment  of   the  biU  of   lading.  817,  Williston's  Cases,  888;  Spalding 

"  In  this  case,  as  to  the  goods  remain-  v.  Ruding,  6  Beavan,  876,  Williston^s 

ing  upon  the  wharf,  there  was  neither.  Cases,  892. 
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remedies,^  unless  the  seller  will  discharge  the  debt  which  the 
lien  secures.* 

§  1569. Absolute  sale  of  goods  but  purchase  price 

unpaid  —  Bight  to  reach  proceeds. —  Where,  however,  instead 
of  a  pledge  or  mortgage  of  the  goods,  they  have  actually  been 
sold  by  the  first  purchaser  but  the  purchase  price  has  not  been 
paid,  may  the  unpaid  original  seller,  whose  right  to  stop  the 
goods  themselves  is  gone,  intercept  the  payment  from  the  sub- 
purchaser and  thus  reach  the  proceeds  of  the  goods  which 
otherwise  might  have  been  stopped  ?    In  an  English  case,*  in 
which  the  question  was  discussed.  Cotton,  L.  J.,  stated  the 
question  thus:  ^'Except  so  far  as  it  is  necessary  to  give  effect 
to  interests  which  other  persons  have  acquired  for  value,  the 
vendor  can  exercise  his  right  to  stop  in  1/r(msitu,    It  has  been 
decided  that  he  can  do  so  when  the  original  purchaser  has  dealt 
with  the  goods  by  way  of  pledge.    Here  we  have  rather  the 
converse  of  that  case.    There  has  been  an  absolute  sale  of  the 
goods  by  the  original  purchaser,  but  the  purchase-money  has 
not  been  paid.    Can  the  vendor  make  effectual  his  right  of 
stoppage  in  transitu  without  defeating  in  any  way  the  interest 
of  the  sub-purchaser  ?    In  my  opinion  he  can." 

§  1570«  .  In  a  later  case,*  it  was  held  6y  the  court  of 

appeal  that  the  right  existed.  Two  of  the  judges  relied  upon 
the  former  case,  but  Bramwell,  L.  J.,  declared  the  position  sound 
regardless  of  that  authority,  saying:  "  What  difference  is  there 
in  principle  between  the  case  of  a  man  selling  goods  on  credit 
for  £500  and  these  being  then  resold  for  £600,  and  the  case 
of  the  purchaser  pledging  the  goods  for  £600  with  a  right  of 
sale  by  the  pledgee  ?  Why,  if  the  vendor  can  stop  the  proceeds 
of  sale  in  the  one  case,  should  he  not  have  a  right  to  stop  them 
in  the  other  ?    What  injury  is  there  to  the  sub-purchaser  ?  " 

1  See  Spalding  v.  Ruding,  supra,  *  Ex  parte  Gk>lding,  Davis  &  Ca 

•^  Missouri  Pac.  Ry.  Ox  v.  Heiden-    (1880),  13  Ch.  Div.  628,  WiUiston's 

heimer,  82  Tex.  195,  17  a  W.  R.  dOd    Cases  on  Sales,  401. 

(citing  Chandler  v.  Fulton,  10  Tex.  2;       <  Ex  parte  Falk  (1880),  14  Ch.  Div. 

1  Wait's  Ac.  &  Def..  p.  529,  sec.  13).       446,  Williston's  Cases,  405. 
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On  appeal  to  the  House  of  Lords,^  the  decision  of  the  court 
of  appeal  was  affirmed,  but  on  othe/  grounds.  Lord  Selborne, 
however,  expressed  the  opinion  that  the  right  of  stoppage  as 
against  the  purchase-money  does  not  exist.  The  learned  Eng- 
lish editors  of  Benjamin  on  Sale  concur  in  this  opinion,^  but  the 
opinion  of  Cotton  and  Bramwell  is  not  without  support.' 

§  1571.  Interception  by  buyer's  or  editors — Attachment  — 
€}arnlsliment. —  The  transit  cannot  be  intercepted,  and  the 
seller's  right  of  stoppage  defeated,  by  the  intervention  of  the 
buyer's  creditors,  who  attach  or  levy  upon  the  goods  as  the  prop- 
erty of  the  buyer,*  or  who  garnishee  the  carrier  •  as  one  having 
the  buyer's  goods  in  his  possession.  Such  attaching  or  garnish- 
ing creditors  are  in  no  sense  purchasers  for  value,  and  they 
have  no  rights  equal  or  superior  to  the  rights  of  the  unpaid 
seller. 

§  1573.  Interception  by  seller  as  a  creditor  —  Attachment 
by  seller. —  Suggested,  by  the  subject-matter  of  the  last  sec- 
tion is  the  question  of  the  effect,  upon  his  later  right  of  stop- 
page, of  an  attachment  of  the  goods  by  the  seller  as  creditor 
of  the  buyer  —  a  question  upon  which  there  is  apparent  dif- 

1  Kemp  V.  Falk  (1882),  7  App.  Ca&  Umbenhauer,  107  Ala.  496,  18  S.  R 
4578,  Williston*8  Cases,  405.  175,  54  Am.  St  R.  114;  Harris  v.  Ten- 

2  Benjamin  on  Sale  (6th  Am.  ecL),  ney,  85  Tex.  254,  20  &  W.  R  83,  84 
§  865a,  Am,  St  R  796:  Seymour  v.  Newton, 

•Thus,  Professor  Burdick  (Sales,  105  Mass.  272;  Durgy  Cement  Ca  v. 

280),  to  whom  the  writer  is  indebted  O'Brien,  128  Mass.  12;  Sherman  v. 

for  several  valuable  suggestions  in  Rugee,  55  Wis.  846, 13  N.  W.  R  241; 

this  connection,  thinks  that  the  crit-  Estey  v.  Truxel,  25  Ma  App.  288; 

ios  have  not  answered  Lord  Bram-  Farrell  v.  Railroad  Ca,  102  N.  C.  890, 

well's  question.  9  a  R  R  303,  11  Am.  St  R  760; 

*  Mechem*s   Hutchinson   on   Car-  Rucker  v.  Donovan,  18  Kan.  251,  19 

riers,  §  414a;  O'Brien  v.  Norris,  16  Am.  R  84;   Morris  v.   Shryock,  50 

Md.  122, 77  Am.  Dec.  284  [citing  Smith  Miss.  590;  Inslee  v.  Lane,  57  N.  H. 

V.  Goss,  i  Camp.  282;  Naylor  v.  Den-  454;  Kitchen  v.  Spear,  80  Vt  545; 

nie,  8  Pick.  199,  19  Am.  Dec.  819;  Calahan  v.  Babcock,  21  Ohio  St  281, 

Buckley  v.Fumiss,  15  Wend.  137, 144;  8  Am.  R  63;  Wood  v.  Yeatman,  15 

Butler  V.  Woolcott  2  Bo&  &  PuL  R  Mon.  (Ky.)  270;  More  v.  Lott,  13 

N.  R  64;  Nicholls  v.  Le  Feuvre,  2  Nev.  376. 

Bing.  N.  C.  83;  Hays  v.  Muille,  14      •»  Chicago,  etc.  R  Ca  v.  Painter,  15 

Pa.  St  48];  Bayonne  Knife  Ca  v.  Neb.  894^  19  N.  W.  R  488. 
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f erence  of  opinion.  Thus  Mr.  Bishop  ^  says  that  "  should  the 
seller,  with  full  knowledge  of  the  facts,  attach  them  as  the 
property  of  the  buyer,  instead  of  stopping  them  as  in  transitu, 
this  right  is  gone.^  But  if  he  is  ignorant  of  the  fact  that  their 
transit  has  not  ended,  and  by  reason  thereof  takes  the  like 
step,  he  may  stop  them  and  decline  to  press  his  suit,  on  the 
truth  coming  to  his  knowledge."*  The  Texas  court,  however, 
holds  that  there  is  no  inconsistency  in  the  two  acts  and  hence 
that  no  waiver  results.^ 

§  1573«  When  transit  ends  —  Arriral  at  destination.— The 

transit,  ex  hypothesis  continues,  and  the  right  of  stoppage  may 
be  exercised,  until  the  goods  have  arrived  at  their  destination 
and  have  come  into  the  actual  or  constructive  possession  of  the 
buyer.  What  that  destination  is,  within  the  meaning  of  this 
rule,  while  usually  clear,  is  sometimes  a  question  very  diflBcuIt 
to  determine,  and  gives  rise,  under  the  attempted  application 
of  the  same  rule,  to  decisions  which  can  scarcely  be  reconciled. 
In  general,  for  the  purpose  of  determining  the  right  of  stop- 
page, that  place  must  be  deemed  the  destination  which  has  been 
agreed  upon  or  named  as  such  at  the  time  of  the  original  ship- 
ment by  the  seller,  and  the  place  at  which,  as  has  been  seen.* 
the  goods  will  remain  unless  and  until  some  new  impetns  or 
direction  is  given  them  by  the  buyer  or  his  agent. 

§  1574.  .  "  If  the  goods  have  so  far  reached  the  end  of 

their  journey,"  it  is  said  in  a  recent  case,*  "  that  they  wait  fw 

1  Bishop  on  Ck>Dtracts  (ed.  1887),  prised  that  their  iransitus  has  not 
§  802.  To  same  effect:  5  Wait's  Ao-  terminated,  does  not  constitute  a 
tions  &  Defenses  616.  waiver  of  the  right  of  stoppage,  if  it 

2  Citing  Woodruff  y.  Noyes,  15  be  asserted  in  a  reasonable  time. and 
Conn.  335.  the    action  for  their  price  be  uot 

» Citing   Calahan  t.  Babcock,  21  {M-essed,  which  the  record  shoves  to 

Ohio  St  281,  294;  8.  G,  8  Am.  R  08  have  been  the  facts  in  this  case'li 

(where  the  court  say:   "The  com-  * Aliyn  v.  Willis,  65  Tex.  65,  doubt- 

mencement  of  an  action  against  the  ing  Halff  v.  Allyn,  60  Tex.  27& 

vendee  by  the  attorney  of  the  vendor  *  See  ante,  §  1559, 

of  goods  on  credit,  for  their  purchase  •  In  re  Gurney,  Ex  parte  Hugke^ 

price,  without  the  vendor's  knowl-  07  U  T.  (N.  a)  59a 
edge,  and  before  either  has  been  ap- 
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new  orders  from  the  purchaser  to  put  them  again  in  motion,  to 
communicate  to  them  another  substantive  destination,  and  if 
without  such  orders  they  will  remain  stationary,  the  tranaituB 
is  at  an  end. 

"  But  where  a  place  is  fixed  by  the  directions  given  by  the 
buyer  to  the  seller  as  the  ultimate  destination  of  the  goods,  and 
a  fortiori  if  there  is  an  express  stipulation  as  to  their  destina- 
tion in  the  contract  of  sale,  the  transit  is  not  at  an  end  until 
the  goods  reach  that  place. 

"  The  first  thing,  then,  one  has  to  ascertain  is  whether  or 
not  there  was  a  destination  fixed  by  the  instructions  to  the 
vendors  at  any  time  before  the  transit  commenced.  These  di- 
rections may  be  given  at  the  time  of  the  order,  or  at  some  later 
period  prior  to  the  commencement  of  the  transit." 

§  1576.  .  To  the  same  point  it  is  said,  in  another  case,* 

that  "  where  goods  are  bought  to  be  afterwards  dispatched  as 
the  vendee  shall  direct,  and  it  is  not  part  of  the  bargain  that 
the  goods  shall  be  sent  to  any  particular  place,  in  that  case  the 
transit  only  ends  when  the  goods  reach  the  place  ultimately 
named  by  the  vendee  as  their  destination ; "  and  it  is  further 
said  that  the  principle  to  be  deduced  from  the  cases  is,  ^Hhat 
where  goods  are  sold  to  be  sent  to  a  particular  destination,  the 
ircmsitits  is  not  at  an  end  until  the  goods  have  reached  the 
place  named  by  the  vendee  to  the  vendor  as  their  destination." 

The  application  of  these  principles  to  the  ever-varying  com- 
binations of  fact  is  extremely  difficult,  and  leads,  as  has  been 
noticed,  to  apparent  contrariety  of  result.  Each  case  must  be 
determined  in  the  light  of  its  own  facts,  and  seemingly  slight 
differences  are  often  deemed  sufficient  to  warrant  different 
conclusions. 

§  1576.  .  In  a  leading  case*  in  New  York,  sometimes 

thought  to  press  the  right  of  stoppage  as  far,  at  least,  as  it  can 

iPer  Bowen,  L.  J.,  in  Kendal  v.  scovell  t.  Hitchcook  (1840),  23 
Marshall  11  Q.  B.  Div.  856,  citing  per  Wend.  (N.  Y.)  611,  referred  to  ante^ 
Bailey,  J.,  in  Coates  v.  Railton,  6  B.  §  1559,  note,  and  commented  upon 
&  Cre6&  422l  and  doubted   in  Sawyer  v.  Joslin, 
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legitimately  go,  the  plaintiff  in  New  York  city  had  sold  to  one 
Graves,  a  country  customer,  a  quantity  of  goods  to  be  for- 
warded to  the  latter  at  his  place  of  business  at  Willardsburgh, 
N.  Y.    Graves  directed  the  goods  to  be  shipped  on  board  a 

cited  in  the  following  note.  To  like  ef-  in  trariiitu  has  always  been  con- 
feet  is  Half!  v.  Allyn(1883),60  Tex.  27a  strued  favorably  to  the  unpaid 
In  BetheU  v.  Clark  (1888),  20  Q.  R  vendor.  The  rule  as  to  its  applica- 
Div.  615,  Williston  8  Cases  on  Sales,  tion  has  been  often  stated.  When 
418,  Clark  &  Ca  of  Wolverhampton  the  goods  have  not  been  delivered  to 
had  sold  goods  to  Tickle  &  Ca  of  the  purchaser  or  to  any  agent  of  his 
London.  The  order  for  the  goods  did  to  hold  for  him  otherwise  than  as  a 
not  specify  any  place  to  which  they  carrier,  but  are  still  in  the  hands  of 
were  to  be  sent,  but  later  the  buyers  the  carrier  as  such  and  for  the  pur- 
wrote  to  the  sellers,  "  Please  consign  poses  of  the  transit,  then,  although 
the  ten  hogsheads  of  hollow  ware  to  such  carrier  was  the  purchasers 
the  *  Darling  Downs,'  to  Melbourne,  agent  to  accept  delivery  so  as  to  pass 
loading  in  the  East  India  Docks  the  property,  nevertheless  the  goods 
here.*'  The  goods  were  forwarded  to  are  in  transitu  and  may  bo  stopped, 
the  ship  named,  but,  before  they  were  There  has  been  a  difficulty  in  some 
on  board,  the  sellerfi  learned  that  the  oases  where  the  question  was  whether 
buyers  were  insolvent  and  attempted  the  original  transit  was  at  an  end. 
to  intercept  them.  They  failed  in  and  a  fresh  transit  had  begun.  The 
this  effort  and  the  ship  sailed  for  Mel-  way  in  which  that  question  has 
bourne  with  the  goods  on  board,  but  been  dealt  with  is  this:  'Where  the 
before  she  arrived  at  Melbourne  the  transit  is  a  transit  which  has  been 
sellers  notified  the  ship-owners  of  caused  either  by  the  terms  of  the 
their  claim  of  stoppage.  It  was  contract  or  by  the  directions  of  the 
claimed  that  the  ship  **  Darling  purchaser  to  the  vendor,  the  right  of 
Downs  "was  the  destination  of  the  stoppage  in  transitu  exists;  but  if 
goods  and  that  therefore  .the  stop-  the  goods  are  not  in  the  hands  of  the 
page  was  too  late;  but  the  queen's  carrier  by  reason  either  of  the  terms 
bench  division  and  the  court  of  ap-  of  the  contract  or  of  the  directions 
peal  both  held  that  Melbourne  was  of  the  purchaser  to  the  vendor,  but 
the  destination  and  that  therefore  are  in  transitu  afterwards  in  conse- 
the  stoppage  was  effectual  Lord  quenoe  of  fresh  directions  given  by 
Esher,  M.  R.,  in  delivering  his  judg-  the  purchaser  for  a  new  transit,  then 
ment  in  the  court  of  appeal  said:  such  transit  is  no  part  of  the  original 
**  In  this  case  the  vendors  being  un-  transit,  and  the  right  to  stop  is  gona 
paid  and  the  purchasers  having  So,  also,  if  the  purchaser  gives  orders 
become  insolvent,  according  to  the  *  that  the  goods  shall  be  sent  to  a  par- 
law  merchant  the  vendors  had  a  ticular  place,  there  to  be  kept  till  he 
right  to  stop  the  goods  while  in  tranr  gives  fresh  orders  as  to  their  destina- 
sitVj  although  the  property  in  such  tion  to  a  new  carrier,  the  original 
goods  might  have  passed  to  the  pur-  transit  is  at  an  end  when  they  have 
chasera    The  doctrine  of  stoppage  reached  that  place,  and  any  further 
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lake  or  canal  boat,  bound  to  the  village  of  Havana,  then  the 
head  of  navigation  and  about  thirty  miles  fromWillardsburgh. 
The  goods  were  boxed,  directed  to  Graves  at  Willardsburgh, 
and  put  on  board  a  canal  boat  for  Havana.    There  was  no 

transit  is  a  fresh  and  independent  kept  by  those  in  charge  of  her  as  in 

transit.  The  question  is,  under  which  a  warehouse,  and  subject  to  orders 

of  these  heads  the  present  case  comes,  from  the  purchasers  either  to  deliver 

In  this  case  the  contract  does  not  de*  the  goods  back  again  out  of  the  ship 

termine  where  the  goods  are  to  ga  or  to  take  them  on  where  the  ship 

It  is  argued  for  the  vendors  that  di-  was  going.  That  cannot  be  the  busi- 

rections  were  given  by  the  purchasers  ness   meaning   of  the   transaction. 

to  the  vendors  that  the  goods  should  Here  we  have  a  ship  loading  in  the 

be  forwarded  by  carrier  to  Melbourne,  docks  for  Melbourne,«and  the  captain 

so  that  while  they  were  in  the  hands  would  have  no  authority  to  receive 

of  any  of  the  different  sets  of  car-  goods  on  board  as  a  warehouseman, 

riers  who  would  necessarily  be  em-  or  for  any  purpose  but  to  be  carried 

ployed  in  so  forwarding  them,  and  to  Melbouma    The  meaning  is  that 

until  they  arrived  at  Melbourne,  they  the  goods  were  to  be  delivered  on 

were  still  in  transitu.  The  question,  board  to  be  carried  to  Melbouma 

whether  that  is  so,  is  a  question  of  What  would  be  the  mode  in  which 

fact  in  the  particular  casa  The  goods  they  would  be  so  delivered?    They 

were  purchased  at  Wolverhampton,  would  be  put  on  board  and  the  mate's 

and,  after  the  contract  was  made,  the  receipt  would  be  taken  for  them,  the 

purchasers  gave  directions  once  and  terms  of  which  would  show  that  the 

once  only  as  to  what  was  to  be  done  goods  were  received  for  carriage  to 

with  them.  It  was  argued  that  those  Melbourne,  and  a  bill  of  lading  would 

directions  were  to  deliver  them  on  afterwards  be  signed  in  the  terms  of 

board  a  particular  ship  in  the  East  such  receipt  That  is  what  was  done 

India  Docks,  and  that  there  were  no  hera 

directions  beyond  the  directions  for  **  It  follows,  in  my  opinion,  that 
such  delivery,  but  that  a  fresh  direo-  those  goods  were  in  the  hands  of  car- 
tion  as  to  the  ultimate  destination  of  riers  as  such,  and  in  the  course  of  the 
the  goods  would  be  required;  and  original  ^ransifti^ from  the  time  they 
therefore  the  origiuaX  transitus  was  left  Wolverhampton  till  they  reached 
at  an  end  when  the  goods  were  put  Melbouma  The  case  therefore  falls 
on  board  the  ship.  That  question  within  the  doctrine  of  stoppage  in 
turns  on  the  true  construction  of  the  transitu,  and  is  not  within  the  class 
letter  of  June  38th,  which  says:  of  cases  where,  goods  going  through 
'  Please  deliver  the  ten  hogsheads  of  the  hands  of  a  number  of  carriers, 
hollow  ware  to  the  "  Darling  Downs,"  at  some  stage  in  the  process  fresh 
to  Melbourne,  loading  in  the  East  directions  are  required  from  the  pur- 
India  Docks  hera'  The  argument  chaser  as  to  further  carriaga" 
really  amounted  to  saying  that  the  On  the  other  hand,  in  In  re  Qur- 
meaning  was  that  the  goods  were  to  ney :  Ex  parte  Hughes,  67  L.  T.  (N.  S.) 
be  delivered  on  board  the  ship  to  be  598,  it  appeared  that  Hi^ghes,  who 
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public  carrier  from  Havana  to  Willardsbnrgb^  and  the  coarse 
of  business  was,  when  goods  arrived  at  Havana,  to  pnt  them 
in  a  public  warehouse  for  keeping  until  called  for  or  ordered 
on  hy  the  owners.    The  goods  in  question  arrived  duly  at 
Havana  and  were  deposited  in  the  warehouse,  where  thejr 
were  immediately  seized  by  the  defendant  as  sheriff  on  process 
against  Graves,  who  was  insolvent    While  thus  in  the  hands 
of  the  sheriff,  plaintiff  gave  notice  of  stoppage  «n  transitu^  and 
his  right  to  do  so  was  sustained.    The  court  of  errors,  speak- 
ing through  Chancellor  Walworth,  said:  ^  In  the  present  case 
the  goods  were  directed  to  the  vendee,  at  his  place  of  business 
at  Willardsbnrgh,  and  they  were  delivered  at  the  warehouse 
at  Havana  merely  because  that  was  a  point  in  the  transit,  and 
not  because  the  warehouseman  was  the  general  agent  of  the 
purchaser.    The  fact  that  there  was  no  public  conveyance  be- 
tween ELavana  and  Willardsburgh,  and  that  it  therefore  was 
necessary  for  the  vendee  to  send  on  teams  himself,  to  com- 
plete the  transit,  I  apprehend  could  not  defeat  the  right  of 
stoppage  while  the  goods  remained  in  the  hands  of  the  ware- 
was  trading  under  the  name  of  H.  R    nated  « J.  H.  A.  &  Ca,  Trinidad,  500 
Reynolds  &  Ckx,  had  sold  a  quantity    boxes  pipes.    S.  &  MaeChireL"    The 
of  pipes  to  Gumej,  trading  as  Bar-    sellers  at  that  time  knew  that  the 
row  So  Gibson.     Gomey  wrote  to    goods  were  for  J.  H.  Archer  &  Col, 
Hughes:    *' Please   send  inyoice   in    of  Trinidad,  having  been  purchased 
duplicate  by  2nd  June. —  J.  H.  A.    for  them  by  Barrow  &  Gibson,  and 
and  Ca,  Trinidad  —  500  boxes,  two    were  to  be  shipped  to  them.    The 
gross  Reynolds'  pipes;"  and  also  sent    goods  were  shipped  on  the  MacOareL 
the    following    instructions   to    be    but  before  arrival  Barrow  &  Gibson 
handed  to  the  superintendent  of  the    became  insolvent  and  Reynolds  So 
London  Docks  with  the  goods:  "Su-    Ca  attempted  to  stop  them  in  tran- 
perintendent,  London  Docks — Please    sit,  and  their  proceedings  were  suf- 
receive  the  under  mentioned  pack-    ficient  if  the  goods  on  the  MdcOard 
ages  to  be  shipped  on  board  the  Mae-    were  to  be  deemed  in  transit.  It  was 
Oard,  Capt. .  held,  however,  in  the  queen's  bench 

500  boxes  clay  division,  in  bankruptcy,  Williams,  J., 

pipea  that  the  transit  ended  on  the  delir- 

Barrow&Gibson."    ery  of  the  goods  at  the  docks  and  the 

The  goods  were  duly  delivered  at    giving  of  the  receipt  for  them  there, 

the  London  Docks,  and  the  sellers    and  the  court  quoted  and  relied  upon 

took  from  the  superintendent  for  the    the  rules  laid  down  in  Bethell  v. 

buyers  a  receipt  for  the  goods  desig-    Clark,  suprcu 
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houseman,  who  was  a  middleman  merely,  and  not  the  general 
agent  of  either  the  vendor  or  the  vendee.  If  the  purchaser 
had  sent  on  his  own  teams,  and  thus  obtained  the  possession 
of  the  goods  on  a  delivery  thereof  to  his  own  teamsters  by  the 
warehousemaif  before  the  right  of  stoppage  had  been  exercised, 
a  different  question  might  have  been  presented." 

§  1677.  .  In  a  Vermont  case,^  on  the  other  hand,  it  ap- 
peared that  the  plaintiff,  a  merchant  in  Troy,  N.  T.,  had  soW 
to  one  Preston,  a  merchant  doing  business  at  Vergennes,  Vt., 

1  Sawyer  ▼•  Joslin  (1848),  20  Vt  172,  custom  house,  subject  to  a  govem- 

49  Am.  Dea  768,  1  Parsons  on  Ck>n-  ment  biU  for  duties.    Northy  y.  Field, 

tracts  (7th  ed.),  p.  646.    The  court  2  Esp.  6ia 

cited  Richardson  v.  Goss,  3  Bos.  &  "4  Where  they  were  stiU  in  the 

PuL  119;  Scott  V.  Pettit,   id.   469;  hands  of  the  carrier  or  wharfinger, 

Leeds  ▼.  Wright,  id.  320;  Dixon  v.  as  his  agent,  subject  to  the  carrier's 

Baldwin,   5    East,    175;    Foster    t.  lien  for  freight.    Crawshay  t.  Eades, 

Frampton,  6  R  &  C.  107, 13  Eng.  dom.  1  R  &  0.  181;  Edwards  v.  Brewer,  2 

L  60;  Rowe  v.  Pickford,  8  T^unt  83;  Mees.  &  W.  375. 

James  v.  Griffin,  2  Mees.  &  W.  623;  "6,  Where  the  goods,  though  ar- 

Wentworth  v.  Outbwaite,  10  id.  435;  rived  at  their  port  of  delivery,  were 

Dodson  ▼.  Wentworth,  4  Man.  &  G.  still  on  shipboard,  or  in  the  hands  of 

1080,  43  Eng.  (Dom.  L.  555.          ^  the  ship's  lighter-man  to  be  conveyed 

The  court  further  said:  "The  cases  to  the  wharf.    Nay  lor  v.  Dennie,  8 

cited  and  relied  upon  by  the  plaint-  Pick.  198, 19  Am.  Dec.  319;  Jackson 

iifs  counsel,  where  the  transit  was  v.  Nichol,  5  Bing.  N.  C.  508,  35  Eng. 

held  not  to  have  terminated,  will,  I  Coul  Ll  274;  Whitehead  v.  Ander- 

think,  all  be  found  to  fall  within  one  son,  9  Mees.  &  W.  518;  Tucker  v. 

or  the  other  of  the  following  classes:  Humphrey,  4  Bing.  516, 13  Eng.  Com. 

**  1.  Ceases  in  which  it  has  been  held  L.  614 

that  the  right  of  stoppage  existed  ''6.  Where  the  goods  had  performed 

where  the  goods  were  originally  for^  part  of  their  transit,  but  were  in  the 

warded  on  board  of  a  ship  chartered  hands  of  a  middleman,  to  be  for- 

by  the  vendee.    Bohtlingk  v.  Inglis,  warded  on  by  other  carriers.    Mills 

8  East,  381,  and  Stubbs  v.  Lund,  7  v.  Ball,  2  Bos.  &  Pul  457;  Smith  v. 

Masa  453,  5  Am.  Dea  63.  Goss,  1  Camp.  282;  Ellis  v.  Hunt,  3 

**2,  Where  the  delivery  of  thegoods  T.  R  464;  Hodgson  v.  Loy,  7  id.  440; 

to  the  vendee  has  been  deemed  in-  Coates  v.  Rail  ton,  6  R  &  C.  422,  13 

complete  by  reason  of  his  refusal  to  Eng.  Com.  L.  196;  Buckley  v.  Furniss, 

accept    them.    Bartram     v.     Fare-  15  Wend.  137.** 

brother,  4  Bing.  579, 13  Eng.  Com.  L.  In  Mohr  v.  Boston  &  Alb.  R  Ca 

644;  James  v.  Griffin,  2  Mees.  &  Wel&  (1870),  106  Mass.  67,  it  appeared  that 

628L  A  sold  to  B  in  Boston  a  quantity 

"3.  Where  goods  remained  in  the  of  whisky  then  in  a   government 
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a  quantity  of  goods  which  were  shipped  by  boat  to  the  buyer 
at  the  latter  place.  The  regular  landing  place  at  Vergennes 
was  a  public  wharf  belonging  to  one  Chapman  and  situate 
about  half  a  mile  from  Preston's  store.  From  this  wharf  it 
was  the  custom  of  consignees  .to  get  their  goods  ks  soon  as  they* 
were  unloaded.  Chapman  taking  no  charge  of  them  except  ad 
an  occasional  matter  of  accommodation,  and  being  in  no  sense 
the  agent  of  the  consignees.  On  the  arrival  of  the  goods  in 
question  at  Chapman's  wharf  they  were  unloaded  and  imme- 
diately attached  by  the  defendant  as  sheriff,  as  against  Pres- 
ton, who  was  insolvent.  While  so  situate,  plaintiff  attempted 
to  stop  the  goods  in  transit,  but  his  right  to  do  so  was  denied. 
"  When  the  goods  were  landed  on  the  wharf,"  said  the  court^ 
"the  result  of  the  original  impulse,  impressed  upon  them  by 
the  vendor  in  transmitting  them  to  the  vendee,  was  accom- 
plished. They  would  go  no  farther  under  that  impulse.  They 
were  not  in  the  hands  of  a  middleman,  to  be  forwarded  by 
other  carriers.  Chapman  had  no  charge  of  them,  and  could 
not  therefore  be  a  middleman;  and  there  was  no  other  person 
standing  in  that  character.  The  wharf  of  Chapman,  in  the 
^  Janguage  of  the  books,  became  the  'warehouse  of  Preston  for 
the  reception  of  the  goods,  and  must  consequently  be  considered 
the  place  contemplated  by  the  consignor  as  that  of  their  ulti- 
mate destination.  Preston  could  not  have  remained  in  his  store 
with  his  arms  folded  expecting  the  goods  to  be  driven  up  to 
his  door.   He  must  have  looked  for  them  at  the  wharf  of  Chap- 

bonded  warehouse  in  Terre  Haute,  In-  he  procured  the  remaining  fifth  to 

diana    The  government  storekeeper  be  regauged  at  the  warehouse,  paid 

gave  his  certificate  for  the  whisky  the  charges,  and  consigned  it  to  B 

as  the  property  of  B;  and  this  cer-  as  usual  over  defendant's  road.  B  be- 

tificate  was  sent  by  A  to  K    It  was  came  insolvent  on  the  day  the  goods 

part  of  the  terms  of  sale  that  A  reached  Boston,  and  while  the  whisky 

should  from  time  to  time,  as  B  should  was  still  at  the  depot  of  the  railroad 

request,  ship  the  whisky  to  Boston,  it  was  claimed  by  A  under  his  right 

paying  the  storehouse  cliarges,  taxes  of  stoppage  in  tramsitu,    Held^  that 

and  insurance,  and  draw  on  B  for  Boston,   and   not   the   government 

the  amount.    A  shipped  four-fifths  warehouse  at  Terre  Haute,  was  the 

of  the  whisky  in  this  way  and  re-  destination,  and  that  the  stoppage 

ceived  his  pay  for  it.    On  order  of  B,  was  effectuaL 
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man,  which,  for  the  purposes  of  their  reception,  he  had  made 
his  own;  and  when  they  arrived  there,  their  transitvsy  so  far 
as  regarded  the  right  of  the  vendor  to  stop  them,  must  be  con- 
sidered as  ended."  The  ITew  York  case  above  referred  to  was 
distinguished  on  the  ground  that  Havana  was  not  their  point 
of  destination  and  that  the  goods  when  seized  were  in  the  hands 
of  a  warehouseman  holding  for  the  consignee;  while,  in  the 
case  at  bar,  the  goods  had  reached  the  place  of  their  original 
direction,  and  were  in  the  custody  of  no  one  unless  they  were 
in  that  of  the  consignee. 

§  1678. Goods  not  yet  unloaded. —  Though  the  boat, 

car  or  other  vehicle  may  have  arrived  at  the  wharf,  station  or 
other  place  at  which  the  goods  are  to  be  discharged,  the  transit 
is  not  ended  so  long  as  the  carrier  has  yet  some  further  duty  to 
perform  before  his  responsibility  as  carrier  ceases.^  If,  for  ex- 
ample, therefore,  the  goods  are  still  in  the  possession  of  the 
carrier  as  such,  having  not  yet  been  unloaded  or  delivered  upon 
the  dock  or  wharf,  or  are  on  the  carrier's  lighters  on  the  way 
to  be  delivered  upon  the  wharf,  they  are  still  in  transit  and  sub- 
ject to  the  right  of  stoppage.* 

1  Wheeling,  eta  R.  Co.  t.  Koontz  ment  of  the  freight  and  other  in- 

(1900X  61  Ohio  St.  551,  56  N.  K  R  471,  debtednes&    Held,  that  the  right  of 

76  AuL  St  R  435.  stoppage  had  not  been  lost,  as  the 

s  Naylor  v.  Dennie,  8  Piok.  198, 10  transit  had  not  ended  and  the  rail- 
Am.  Dea  819;  Parker  y.  Mclver,  1  road  company  was  not  a  bona  fide 
Desaua  (N.  C.)  274,  1  Am.  Dec.  656;  purchaser. 

Jackson  v.  Nichol,  5  Bing.  N.  C.  508;       In  Inslee  t.  Lane  (1876),  57  N.  H. 

Whitehead  Y.  Anderson,  9  Mees.  &  W.  454,  supra,  goods  sold  upon  credit 

518;  Inslee  v.  Lane  (1876),  57  N.  H.  454;  were  sent  by  rail  to  the  place  of  des- 

Kitchen  v.  Spear  (1858),  30  Vt  545.  tination.     Upon  their  arrival,  the 

In  Wheeling,  eta  R  Co.  v.  Koontz  car  containing  the  goods  was  set  out 
(1900),  61  Ohio  St  551,  56  N.  E.  R  471,  upon  a  side-track,  according  to  cus- 
76  Am.  St.  R  435,  a  carload  of  lumber  torn,  to  be  unloaded,  and  the  car  was 
which  had  been  shipped  by  that  rail-  subject  to  a  charge  of  |2  per  day  as 
road  arrived  at  its  destination  and  demurraga  The  consignees  were  in- 
was  placed  upon  a  sid&-track  and  the  solvent  and  absconded  before  the 
vendee  notified.  The  vendee  did  not  arrival  of  the  goods.  A  local  dray- 
remove  the  lumber  or  pay  the  freight,  man,  who  had  a  standing  order  from 
but  after  several  days  sold  the  lum- '  the  consignees  to  take  any  goods  ar- 
ber  to  the  railroad  company  in  pay-  riving  for  them  and  bring  them  to 
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§  1579*  Goods  in  carrier's  warehouse — Ittornnieut. 

So  tboagh  the  goods  haye  been  onloaded  and  placed  by  the 
carrier  in  his  warehonse  nntil  the  consignee  shall  call  for  them 
and  pay  the  freight  and  other  charges,  they  are  still  in  the  pos- 
session of  the  carrier,  subject  to  his  lien,  and  may  be  stopped 
in  transit  by  the  seller.^  As  said  in  a  leading  case  in  Ohio,' 
^  the  transfer  of  goods  consigned,  from  the  coaches  of  the  car- 
rier by  railway  to  his  freight  depot  or  warehonse  at  the  station 
designated  for  their  discharge  in  the  vicinity  of  the  Fendee's 
residence  or  place  of  business,  there  to  await  the  payment  by 
him  of  the  charges  thereon,  as  a  condition  precedent  to  their 
removal  to  and  delivery  at  his  business  house,  does  not  ij^so 
fdcio  constitute  a  transfer  or  delivery  of  possession  to  him, 
or  to  any  one  as  agent  of  and  for  him;  but  is  the  reasonable 
exercise  of  a  right  and  duty  by  the  carrier,  in  the  course  and 
furtherance  of  their  transit,  referable  to  and  in  virtue  of  his 
original  employment  by  and  as  agent  of  the  vendor  to  trans- 

their  store,  was  informed  of  their  attachment  nntil  B  demanded  them 

arrival,  but  did  not  zemove  them,  of  him.    fieU,  that  B's  right  of  stop- 

The  next  day  the  goods  were  at-  page  in  fratuthi  had  not  ceased  at 

tached  at  the  suit  of  creditors  of  the  the  time  of  the  attachment  or  of  the 

consignees,  removed  from  the  car  demand,  and  that  he  was  entitled  to 

and  put  in  charge  of  the  drayman  as  the  goods.    Sherman  v.  Rugee  (1883), 

a  keeper.  It  was  held  that  the  seller*s  55  Wis.  846,  is  much  like  this  case  in 

right  of  stoppage  was  intact  at  the  its  facts  and  holding, 

time  of  the  attachment  and  that  the  ^  See  Mechem's  Hutchinson  on  Cai^ 

seller  could  recover  from  the  sheriff,  riers,  ^  415. 

In  Kitchen  v.  Spear  (1858),  30  Vt  >  Calahan  v.  Babcock  (1871),  31 
645,  ^wjprcL,  A,  residing  in  Vermont,  Ohio  St.  281,  8  Am.  R.  691  To  the 
purchased  goods  of  B  in  New  York,  same  effect:  Symnsv.Schotten(1886), 
to  be  forwarded  by  railroad  to  R,  35  Kan.  310,  Burdick*s  Caa  604,  10 
where  A  resided.  Immediately  on  Pac.  R  828  [citing  Rucker  v.  Dono* 
their  arrival  at  R,  and  before  they  van,  13  Kan.  251 ;  O'Neil  v.  Garrett^ 
were  placed  in  the  warehouse  of  the  6  Iowa,  480;  Buckley  v.  Fnmiss,  15 
railroad  company,  A  having  in  the  Wend.  137;  Covell  v.  Hitchcock,  23 
meantime  become  insolvent,  C,  a  Wend.  611 ;  Harris  v.  Pratt,  17  N.  Y. 
creditor  of  A,  caused  the  goods  to  be  249;  Loeb  v.  Peters,  63  Ala.  243;  New- 
attached  and  to  be  taken  directly  hall  v.  Vargas,  13  Ma  93;  Inslee  v. 
from  the  cars  and  removed  away  Lane,  57  N.  H.  454;  Hoover  v.  Tib- 
from  the  railroad.  The  officer  paid  bits,  13  Wia  79;  Atkins  v.  Colby,  20 
the  freight  upon  the  goods  and  re-  N.  H.  155;  Blackman  v.  PiercOi  23 
tained  possession  of  them  under  the  CaL  508]. 
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port  and  deliver.  "Wherefore,  until  the  vendee  in  person,  or 
bis  agent  under  and  for  him,  shall  become  custodian  in  posses- 
sion, neither  the  transit  of  the  goods  nor  the  vendor's  right  of 
stoppage  will  be  held  to  have  terminated." 

§  1580. .  So,  again,  it  is  said  that  if  the  goods  are  for- 
warded by  direction  of  the  vendee  to  a  particular  warehouse- 
man, who  in  receiving  them  acts  as  the  agent  of  the  vendee^  the 
transit  is  at  an  end;  but  where  the  warehouseman  to  whom 
the  goods  are  directed  to  be  sent  receives  them  as  the  agent  of 
the  carrier^  and,  while  he  is  holding  the  goods  as  such  agent 
for  the  purpose  of  collecting  freight  and  charges,  the  vendor 
asserts  his  right  of  stoppage,  the  goods  will  not  be  considered 
as  in  the  possession  of  the  vendee  so  as  to  cut  off  that  right.^ 

§1581.  Carrier  as  bailee  for  buyer.— There  may, 

however,  be  some  new  arrangement  between  the  carrier  and 
the  purchaser  by  virtue  of  which  the  carrier  will  cease  to  hold 
the  goods  as  carrier  and  become  the  mere  agent  of  the  buyer 
for  the  purpose  of  holding  possession  for  him ;  and  as  such  an 
arrangement  terminates  the  transit  it  ipso  facto  terminates  the 
right  of  stoppage. 

§  1583.  .  As  stated  in  a  leading  English  case,^  the  rule 

is  this:  "When  goods  are  placed  in  the  possession  of  a  carrier, 
to  be  carried  for  the  vendor,  to  be  delivered  to  the  purchaser, 
the  trcmsitvs  is  not  at  an  end  so  long  as  the  carrier  continues  to 
hold  the  goods  as  a  carrier.  It  is  not  at  an  end  until  the  car- 
rier, by  agreement  between  himself  and  the  consignee,  under- 
takes to  hold  the  goods  for  the  consignee,  not  as  carrier,  but  as 
his  agent." 

"  But,"  as  is  said  in  the  case  already  referred  to,'  "  such 
agency  will  not  be  implied  from  the  carrier's  original  employ- 

1  Hoover  v.  Tibbits  (1860).  13  Wis.  565,  3  AtL  R.  423;  Jeffries  v.  Fitch- 
79  (89).  burg  R.  Co.,  93  V^ia.  250,  67  N.  W. 

2  Ex  parte  Ck)oper,  11  Ch,  Div.  68,  R.  424,  57  Am.  St  R  919,  33  L.  R.  A. 
per  James,  L.  J.  351 ;  Harding  Paper  Ca  v.  Allen,  65 

•  Calahan  v.  Babcock,  tniprcL    To    Wis.  576,  27  N.  W.  R.  829;  Langstaflf 
like  effect:  HaU  v.  Dimond,  63  N.  H.    v.  Stix,  64  Miss.  171, 1  &  R.  97, 60  Am. 
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ment,  and  can  arise  only  by  showing  affirmatively  some  ar- 
rangement or  anderstanding  to  that  effect  other  than  the  gen- 
eral words  of  an  ordinary  consignment." 

§  1683.  .  The  carrier's  change  of  character  into  that  of 

agent  to  keep  the  goods  for  the  buyer  is  not  at  all  inconsistent 
with  his  right  to  retain  the  goods  in  his  custody  till  his  liea 
upon  them  for  carriage  or  other  charges  is  satisfied;^  though, 
as  has  several  times  been  pointed  out,  ^'  the  existence  of  the 
carrier's  lien  for  unpaid  freight  raises  a  strong  presumption 
that  the  carrier  continues  to  hold  the  goods  as  carrier  and  not 
as  warehouseman;  and,  in  order  to  rebut  this  presumption, 
there  must  be  proof  of  some  arrangement  or  agreement  between 
the  buyer  and  the  carrier,  whereby  the  latter,  while  retaining 
his  lien,  becomes  the  agent  of  the  buyer  to  keep  the  goods  for 
him."« 

Whether  such  an  arrangement  has  been  made  is,  of  course, 
usually  a  question  of  fact.' 

§  1684.  Deposit  of  goods  In  cnstom-Iioase. —  And, 

finally,  in  this'direction,  the  goods,  instead  of  being  deposited  in 
the  carrier's  warehouse,  may  have  been  deposited  in  the  custom- 
house. The  effect  of  such  a  deposit,  upon  the  termination  of 
the  transit,  depends  largely,  as  in  the  preceding  cases,  upon  the 
peculiar  facts  and  circumstances  of  each  particular  case. 

§  1685.  .  "Where  goods  are  placed  in  the  public  store 

under  the  warehouse  system,"  said  Chancellor  Walworth  in  an 
early  case,  "  either  in  this  country  or  in  England,  after  a  per- 
fect entry  of  them  for  that  purpose,  they  are  to  be  considered 

as  having  come  to  the  possession  of  the  vendee,  at  the  place 

* 

R.  40;  WiUiams  v.  Hodges,  IIS  N.  C.  >  Benjamin   on    Sale,  tupra;   Ex 

36,  18  a  E.  R  88;   McFetridge  v.  parte  Barrow,  6  Ch.  Div.  788;   Ex 

Piper,  40  Iowa,  627;  Farrell  v.  Rich-  parte  Cooper,  11  Ch.  Div.  68;  Ex  parte 

mond,  eta  R  Ca,  102  N.  C.  390,  9  Falk,  14  Ch.  Div.  446.  See  also  Wheel- 

a  K  R  302, 11  AnL  St  R  760, 8  L.  R  ing,  eta  R  Ca  v.  Koontz  (1900),  61 

A.  647.  Ohio  St  551,  56  N.  E  R  471,  76  Am. 

1  Hall  y.  Dimond,  supra,  quoting  St  R  485. 

Benjamin  on  Sale  (6th  Am.  ed.),  g  85a  <  Harding  Paper  Ca  v.  Allen,  suprcu 
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where  he  intends  they  shall  remain  until  he  gives  further  orders 
for  their  disposal.  «  •  .  In  such  a  case,  I  have  no  doubt  that 
the  right  of  stoppage  in  transitu  should  be  considered  as  at  an 
end  the  moment  the  goods  are  thus  deposited  after  a  perfect 
entry  for  that  purpose  has  been  made."  ^ 

§  1586. .  "The  mere  fact,"  however,  said  Lowell,  J., 

"  that  goods  imported  from  abroad  upon  the  order  of  a  buyer 
have  come  into  the  hands  of  the  officers  of  the  customs,  and 
have  been  by  them  put  into  a  warehouse,  the  buyer  exercising 
no  acts  of  ownership  over  them,  has  been  held  not  to  terminate 
the  transit."*  As  stated  by  Chancellor  Walworth  in  the  case 
first  referred  to,  "  the  removal  of  the  goods  from  the  vessel  to 

1  In   Mottram  y.  Heyer  (1846),  5  by  M.  in  Hamilton  were  consigned 

Denio  (N.  Y.),  639  [quoted  in  Cart-  to  him  by  the  sellers  at  Montreal, 

Wright  T.  Wilmerding  (1862),  24  N.  Y.  being  delivered  in  bond  to  the  raii- 

521,  537]*  way.    On  their  arrival  at  Hamilton 

*In  Parker.  V.  Byrnes  (1871),  1  Low-  on  February  161ih,  they  were  placed 

ell,  689, 18  Fed.  Oblb,,  p.  1119.    Citing  in  the  customs  warehouse  and  M.  was 

Bumham  v.  Winsor,  4  Fed.  d^  784;  notified,  but  allowed  the  goods  to  ve- 

Donath  v.  Broomhead,  7  Pa  Stv  dOL  main  there  without  making  entry  or 

To  like  effect:  Sheppard  v.  New-  paying  dues  until  May  23d,  when  the 

hall  (1893),  7  U.  S.  App.  544, 4  C.  C.  A.  sellers  gave  notice  of  stoppage,  as  M. 

852,  54  Fed.  R  806;  Harris  v.  Hart  had  become  insolvent    M.  had  pre- 

(1857),  6  Duer  (N.  Y),  606;  Guilford  v.  viously  accepted  the  sellers'  draft  for 

8mith  (1858),  80  Vt  49,  where  the  the  price,  due  June  14th,  and  they 

cases  are  fully  reviewed.    See  also  had  discounted  this  at  the  bank;  but 

Jones  on  Liens,  g  981  [citing  Northey  they  took  it  up  at  maturity  and  pro- 

T.  Field,  2  Esp.  618;  Burnham  v.  Win-  duced  it  at  the  trial    Held,  that  the 

8or,  5  Law  R  507,  4  Fed.  Cas.  784;  stoppage  was  effectual  ds  against  M.'s 

Parker  v.  Byrnes,  1  Lowell,  539,  18  assignees. 

Fed.  Cas.  1119:  Burr  v.  Wilson,  13  In  Donath  v.  Broomhead  (1847),  7 

Up.  Can.  Q.  B.  478:  Lewis  v.  Mason,  36  Pa.  St  301,  supra,  it  was  held  that,  to 

Up.  Can.  Q.  B.  590;  Ascher  v.  Grand  quote  the  language  of  the  syllabus, 

Trunk  By.  Ca,  86  id.  609;  Mottram  <<  where  goods  shipped  to  a  vendee 

v.  Heyer,  5  Denio  (N.  Y),  629;  Hoi-  arrived  at  their  port  of  destination, 

brook  V.  Vose,  6  Bos\^.  (N.  Y.)  76, 104;  and  the  vendee  paid  the  freight  and 

In  re  Bearns,  2  Fed.  Ca&,  p.  1190,  18  gave  his  note  for  the  price,  but  the 

Nat  Bankr.  Beg.  500;  Hoover  v.  Tib  goods,  in  consequence  of  the  loss  of 

bits,  13  Wia  79;  Donath  v.  Broom-  the  invoice,  were  stored  in  the  cus- 

head,  7  Pa.  St  301].  tom-house  and  remained  there  until 

In  Lewis  v.  Mason  (1875),  86  IJpk  the  dishonor  of  the  note,  the  vendor's 

Can.  Q.  R  590,  suprct,  goods  purchased  right  of  stoppage  remained." 
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§  1593.  Who  may  take  possession  for  vendee  —  Agent. — 

The  vendee  may,  of  coufse,  in  person,  take  that  possession  of 
the  goods  which  will  terminate  their  transit  and  defeat  the 
seller's  right  of  stoppage ;  and  so  equally  may  any  agent  of  the 
vendee  who  has  a  general  or  special  authority  for  that  purpose.^ 

§  1694, Administrator -^Assignee. — As  the  snccessor 

to  the  vendee's  rights  upon  his  death,  his  administrator  or  exec- 
utor may  take  possession,  thereby  terminating  the  transit  and 
putting  an  end  to  the  right  of  stoppage;'  and  so  may  his  as- 
signee in  bankruptcy;'  but  not  a  mere  messenger  appointed  to 
hold  possession  until  an  assignee  can  be  appointed.^ 

§  1696. Not  sheriff. —  A  mere  general  creditor,  how- 
ever, has  no  implied  authority  to  receive  for  the  vendee  ;•■ 
neither  has  the  sheriff  or  other  similar  officer  by  virtue  of  a 
writ  of  attachment  or'Cxecution  sued  out  by  the  vendee's  cred- 
itors.' 

§  1596. Or  mortgagee. —  So,  also,  a  mortgagee  in  pos- 
session of  the  vendee's  goods  by  virtue  of  a  mortgage  expressly 
giving  him  a  lien  upon  goods  acquired  after  its  execution  is 

ft 

mere  general  creditor  cannot  pay  late  to  stop  the  good&    Before  the 

the  freight  and  accept  the  goods*  goods  arrived  the  bayer  had  gone 

where  the  vendee  has  declined  to  re-  into  insolvency,  and  a  messenger  had 

ceive  them.    Oreve  v.  Dunham,  60  been  appointed.    On  their  arrival, 

Iowa,  108, 14  N.  W.  R.  180.  the  carrier  tendered  the  goods  to  the 

1  See  ante,  §  1658.  buyer,  who  refused  them,  but  the 

2  Conyers  v.  Ennis,  2  Mason  (IJ.  S.  messenger  accepted  them  and  paid 
G.  C),  236,  6  Fed.  Gas.  377.  the  charges.    Before  an  assignee  was 

*  Benjamin  on  Sale  (6th  Aol  ed.),  appointed,  the  seller  gave  notice  of 

§  830,      The  assignee,  however,  can-  stoppage,  and  it  was  held  to  be  in 

not  accept  if  his  assignor  could  not,  tima 

or  make  perfect  a  sale  upon  condi*       ^  Greve  t.  Dunham,  60  Iowa,  108*  14 

tions  which  could  have  been  enforced  N.  W.  R  180. 

against  the  assignor.    Lentz  v.  Flint       *See  ante,  g  1572;  Oreve  v.  Dun- 

&  P.  M.  Ry.  Ga,  53  Mich.  444, 19  N.  ham,  «upra;  More  v.  Lott,  18  Nev. 

W.  R  13a  376;  Morris  v.  Shryock,  50  Miss.  590; 

^  Tufts  V.  Sylvester,  79  M&  213,  9  Mason  v.  Wilson,  43  Ark.  172;  Inslee 

AtL  R  357, 1  Am.  St  R  30a    In  this  v.  Lane,  57   N.  H.  454;    Harris  ▼. 

case,  the  buyer,  becoming  insolvent,  Tenney,  85  Tex.  254,  20  S.  W.  R  68,. 

countermanded  the  order,  but  too  84  Am.  St  R  796;  White  v.  Hendrie, 
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without  any  such  implied  power  to  accept  for  the  vendee  as 
will  defeat  the  seller's  right  of  stoppage.' 

§  1697.  Actual  or  constroctlye  possession  by  purchaser. 

The  transit  continues,  as  has  been  several  times  observed,  until 
the  goods  are  reduced  to  "  the  actual  or  constructive  possession 
of  the  buyer."  It  was  said  at  one  time  by  Lord  Kenyon  that 
the  transit  is  not  terminated  until  the  goods  have  come  to  the 
**  corporal  touch  *'  of  the  purchaser,  and  the  code  of  Georgia 
declares  that  it  continues  "  until  the  vendee  obtains  acttuil pos- 
session of  the  goods ; "  but  the  dictum  of  Lord  Kenyon  was  long 
ago  repudiated  by  himself '  and  others,  and  the  rule  of  the 
Georgia  code,  as  construed  by  the  Georgia  courts,'  is  not  else- 
where observed.  On  the  contrary,  it  seems  now  to  be  gener- 
ally conceded  that  something  less  than  corporal  touch  or  actual 
possession  will  suffice,  and  that  ^'  something  "  is  termed  a  '^  con- 
structive possession."  What  constitutes  such  a  constructive 
possession  as  will  terminate  the  transit  has,  however,  never 
been  defined,  and  perhaps  cannot  be,  and  the  case  is  left  to  be 
determined  by  the  light  of  special  instances. 

§  1698« .  The  most  common  form  of  this  constructive 

possession  is  the  familiar  one,  stated  by  Baron  Parke  in  a  lead- 
ing case,*  to  be,  "  where  the  carrier  enters  expressly,  or  by  im- 
pUcation,  into  a  new  agreement,  distinct  from  the  original  con- 
tract for  carriage,  to  hold  the  goods  for  the  consignee  as  his 
agent,  not  for  the  purpose  of  expediting  them  to  the  place  of 
original  destination,  pursuant  to  that  contract,  but  in  a  new 
character,  for  the  purpose  of  custody  on  his  account,  and  sub- 
ject to  some  new  or  further  order  to  be  given  to  him." 

§  1599. .  This,  however,  is  not  the  only  form  of  con- 
structive possession  which  the  cases  recognize.    In  a  Vermont 

88  Mich.  890,  and  many  other  cases       ^See  Ocean  Steamship  Ca  v.  Ehr- 

ref erred  to  in  precedmg  sectiona  lich,  88  Ga.  5Q2,  14  S.  E.  R  707,  80 

1  Kinsman  ▼.  Denison,  84  Mich.  008,  Am.  St  R  164 
48  N.  W.  R  26,  22  Am.  St  R  711, 11       ^  Whitehead  t.  Anderson,  9  Mees. 

L.  R  A  347.  &  Wels.  5ia 

>See  Wright  v.  Lawes^  4  Esp,  82l 
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• 

case*  already  cited,*  for  example,  it  was  held  that  the  landing 
of  the  goods  upon  a  public  wharf  where  the  buyer  was  in  the 
habit  of  receiving  his  goods,  the  duty  and  care  of  the  carrier 
being  at  an  end,  and  no  duty  or  responsibility  being  cast  upon 
the  wharfinrger,  was  such  a  constructive  delivery  as  to  teroii- 
nate  the  transit  although  the  buyer  had  not  taken  corporal 
possession  of  the  goods. 

§  1600. .  And  in  a  Michigan  case,  where  the  seller  of 

logs  had  failed  to  deliver  them  at  the  place  and  time  agreed 
upon,  and  the  buyer,  without  objection  from  the  seller,  engaged 
a  booming  company  to  collect  and  deliver  the  logs  at  the  des- 
ignated place,  it  was  held  that  there  was  such  a  constructive 
delivery  as  would  cut  off  any  further  right  of  stoppage.* 

§  1601.  .  But  in  the  English  case*  already  quoted  from. 

Baron  Parke  further  said  that  it  seemed  "  very  doubtful  whether 
an  act  of  marking  or  taking  samples,  or  the  like,  without  any 
removal  from  the  possession  of  the  carrier  as  though,  done  with 
the  intention  to  take  possession,  would  amount  to  a  construct- 
ive possession^  unless  accompanied  with  such  circumstances  as 
to  denote  that  the  carrier  was  intended  to  keep,  and  assented 
to  keep,  the  goods  in  the  nature  of  an  agent  for  custody." 

§  1602.  Effect  of  part  delivery .^ — A  delivery  of  a  portion 
of  tl^  goods  cannot  be  deemed  a  delivery  of  the  whole  so  as 
to  defeat  the  right  of  stoppage  as  to  the  remainder  except 
where  the  circumctances  show  an  intention  to  so  regard  it.* 

1  Sawyer  v.  Joslin,  20  Vt.  17S»  49       The  giving  of  an  order  by  a  con- 
Am.  Dea  708.  signee   of  goods  to  the  carrier  in 

2  See  ante,  §  1577.  whose  possession  they  remain,  direct- 
9  Muskegon  Booming  Ca  v.  Under-    ing  him  to  deliver  them  to  a  third 

hiU,  43  Mich.  629,  5  N.  W.  R  107a  person  on  payment  of  freight,  does 

*  Whitehead  v.  Anderson,  supra,  not  terminate  the  transit  or  put  an 

Parke,  R,  further  said:  ** In  the  case  end  to  the  right  of  stoppage    Jeffris 

of  Foster  v.  Frampton,  6  R  &  C.  107  v.  Fitchburg  R  Ckx,  93  Wis.  250,  67 

(13  Eng.  Com.  L.),  it  is  clear  that  N.  W.  R  424  57  Am.  St  R  919,  33  L. 

there    were     such    circumstances;  R  A.  351. 

whether  in  that  of  Ellis  v.  Hunt,  8       ^See  ante,  §  1499;  Jeffris  v.  Fitch> 

T.  R  46i  is  doubtful"  burg  R  Ca,  98  Wis.  250,  67  N.  W.  R 
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la  an  English  case  *  it  was  held  "  that  the  vendee  (who  was 
assignee  under  a  trust  deed)  took  possession  of  part  of  the 
cargo  with  the  intention  of  obtaining  possession  of  the  whole 
for  the  purposes  of  the  trust,  and  therefore  that  such  taking 
possession  of  part  did  put  an  end  to  the  transit;  but  it  was 
fully  admitted  in  that  case  that  the  mere  delivery  of  part  to 
the  vendee,  when  he  meant  to  separate  that  part  from  the  re- 
mainder, did  not  put  an  end  to  the  right  to  stop  in  transitu, 
•  .  .  If  the  vendee  takes  possession  of  part,  not  meaning 
thereby  to  take  possession  of  the  whole,  but  to  separate  that 
part,  and  to  take  possession  of  that  part  only,  it  puts  an  end 
to  the  transitvs  only  with  respect  to  that  part  and  no  more; 
the  right  of  lien  and  the  right  of  stoppage  in  transitu  on  the 
remainder  still  continue."  * 

§  1603.  Effect  of  credit  or  part  payment. — The  fact  that  a 
term  of  credit  was  given  for  the  price  of  the  goods  does  not  de- 
feat the  right  of  stoppage  on  the  buyer's  insolvency.  Neither 
does  the  fact  that  payment  in  part  has  been  made  affect  the 
right  of  stoppage  for  the  residue,'  and  the  seller  upon  shipping 

434,  67  Am.  St.  R  919, 83  L.  R  A.  351;  both  parties  intend  it  as  a  delivery  of 

EzparteGpoper,llCh.Div.68;Buck-  the 'whole,  then  it  is  a  delivery  of 

ley  V.  Fumiss,  17  Wend.  (N.  Y.)  504;  the  whole;  but  if  either  of  the  par- 

Secomb  v.  Nutt,  14  K  Hon.  (Ky.)  201;  ties  does  not  intend  it  as  a  delivery 

Tanner  v.  Scovell,  14  M.  &  W.  28;  of  the  whole,  if  either  of  them  dis- 

Dixon  Y.  Tates,  6  R  &  Ad.  318;  Jones  sents,  then  it  is  not  a  delivery  of  th« 

V.  Jones.  8  M.  &  W.  481 ;  McElwee  v.  whola    ...    I  rather  think  that 

Metropolitan  Lumber  Ca,  09  Fed.  R  the  onus  is  upon  those  who  say  that 

802, 87  U.  a  App.  200, 10  C.  C.  A.  282.  it  was  so  intended." 

The  fact  that  part  of  a  lot  of  logs  ^  Jones  v.  Jones,  euprcu 
being  driven  by  a  log-driving  com-  ^  Per  Pollock,  L.  C.  R,  in  Tanner  v. 
pany  drifted  into  possession  of  the  Scovill,  supra, 
vendee  does  not  destroy  the  right  of  In  Cravirshay  v.  Eades,  1  R  &  C. 
stoppage  in  transitu  as  to  remainder.  181,  the  carrier  had  begun  to  unload 
Johnson  v.  Eveleth  (1899),  98  Ma  800,  the  goods  when    he   heard  of  the 
45  AtL  R  85.  buyer's  insolvency;  he  thereupon  re- 
in Kemp  V.  Falk,  7  App.  Caa  578,  loaded  these  goods  and  returned  the 
WilL  Caa  405,  Lord  Blackburn  said:  whole  to  his  own  premises,  and  it 
**  It  may  very  well  be  that  a  delivery  was  held  that  there  was  no  delivery, 
of  a  part  of  the  goods  is  sufficient  to  '  Ho  watt  v.  Davis,  5  Munt  (Va) 
afford  strong  evidence  that  it  is  in-  84,  7  Am.  Dea  081. 
tended  as  a  delivery  of  the  whola   If 
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the  goods  is  not  bound  to  refund  the  amount  so  received  as  a 
condition  precedent  to  his  right  to  stop.^ 

§  1604. Effect  of  taking  note. —  Of  course,  payment  in 

full  destroys  any  occasion  for  stoppage,  and  such  payment  in 
notes  or  bills,  if  accepted  as  such,  will  be  just  as  effectual  as 
payment  in  cash.*  But,  under  ordinary  circumstances,  the  tak- 
ing of  the  bill  or  note  of  the  purchaser  for  the  price  does  not 
constitute  payment,  and  will  not  defeat  the  seller's  right  of 
stoppage  if  the  buyer  becomes  insolvent.'  Neither  is  it  neces- 
sary to  tender  back  the  bill  or  note  so  received  on  exercising 
the  right;  ^  nor  is  it  material  that  the  paper  has  been  nego- 
tiated if  the  seller  regains  it  so  as  to  deliver  it  when  necessary,'^ 
or,  it  seems,  if  he  indorsed  it  on  negotiation,  even  though  ho 
has  not  regained  it.* 

6.  How  Stoppage  May  he  Effected. 

§1606.  Nopartlcnlar  method  necessary  —  Notice  to  stop. 

No  particular  method  of  exercising  the  right  of  stoppage  is 
necessary.  The  material  thing  is  to  notify  the  carrier,  or  other 
person  in  possession,  before  delivery,  that  the  seller  directs  the 
further  transit  of  the  goods  to  cease.  The  original  impulse 
which  starts  the  goods  upon  their  journey  to  the  buyer  is  the 
act  of  the  seller  in  consigning  the  goods  to  him,  and  this  im- 
pulse the  seller  may  terminate  by  countermanding  his  original 
directions.^ 

1  Newhall  v.  Vargas,  13  Ma  93,  29  &%  60   Am.  Dec.  764;   Newhall  t» 

Am.  Dea  489;  though,  of  course,  the  Vargas,  supra;  Jenkyns  v.  Usbome^ 

buyer  may  claim  the  benefit  of  the  7  Man.  &  Gr.  678,  49  Eng.  Com.  L.; 

part  payment  as  an  extinguishment  Edwards  v.  Brewer,  2  Meea  &  Wel& 

pro  tanto  of  the  price.    NewhaU  v.  876;  Feise  v.  Wray,  8  East,  93;  Lewis 

Vargas,  16  Ma  814,  88  Am.  Dea  617.  v.  Mason,  86  Up.  Can.  Q.  R  69a 

>  **  When  goods  are  purchased  and  ^  Hays  v.  MouiUe,  14  Pa.  St  48L 

paid  for  by  the  order,  note  or  ao*  ^  Lewis  v.  Mason,  86  Upi  Can.  (^  BL 

oepted  bill  of  a  third  party,  without  690. 

the  indorsement  or  guaranty  of  the  *  See  arde^  §  1426;  McElwee  v.  Mei> 

purchaser,  the  vendor  has  no  right  ropolitan  Lumber  Ca,  69  Fed.  R.  809^ 

of  stoppage  in  transitu:'    Eaton  v.  87  U.  a  App.  266, 16  Q  C.  A.  282. 

Cook,  82  Vt  6a  7  See  Mechem's  Hutchinson  on  Oar* 

<  Arnold  y.  Delano,  4  Cush.  (Mass.)  riers,  §  410. 
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The  right  of  stoppage,  as  ha43  been  seen,  is  favored  in  the 
law;  so  much  so  that  Lord  Hardwicke,  on  one  occasion,  said 
that  the  seller  might  resort  to  any  means,  not  criminal,  to 
regain  possession  of  his  goods. 

§  1606. .  The  usual  and  appropriate  way  is  to  serve  upon 

the  carrier  a  written  notice  describing  the  goods,  directing  their 
stoppage,  and  specifying  the  ground  upon  which  the  right  to 
stop  is  based.  But  though  reasonable  description  is  necessary,^ 
it  is  not  indispensable  that  the  notice  state  the  reason,^  or  be  in 
any  particular  form,  or  make  use  of  any  particular  language. 
A  demand  upon  the  carrier  for  the  goods,  a  notice  to  him  to 
stop  delivery,  an  assertion  by  the  seller  of  his  right  to  them 
and  an  endeavor  to  get  them,  shows  sufficiently  his  purpose  and 
is  effectual  to  preserve  the  seller's  right.' 

§  1607.  .  The  seller  is  not  bound  to  prove  to  the  carrier 

the  existence  of  the  right  he  claims.  "The  carrier,"  said  the 
court  in  a  recent  case,*  "  is  not  the  tribunal  to  determine  the 
rights  of  the  consignor  and  consignee.  Neither  of  these  parties 
can  be  required  to  plead  or  make  proof  before  the  carrier.  No 
man  need  prove  his  case  to  his  adversary.  It  is  sufficient  if  he 
prove  it  to  the  court.  ...  It  is  reasonable,  however,  that 
the  person  assuming  the  right  to  stop  goods  in  transit  should, 
act  in  good  faith  toward  the  carrier.  He  should,  if  requested, 
furnish  him,  in  due  time,  with  reasonable  evidence  of  the  va- 
lidity of  his  claim,  though  it  may  not  amount  to  proof.  Should 
the  consignor  refuse  such  reasonable  information  as  he  may 
possess,  such  refusal  might  be  construed  as  a  waiver  of  his 

iClementson  v.  Grand  Trunk  By.  Reynolds  t.  Boston,  eta  R  Ca.  43 

Ca,  42  IJpk  Can.  Q.  R  263,  cited  in  N.  H.  580;  Newhall  v.  Vargas,  18  Me. 

AUen  ▼.  Maine  Cent  R  Ca,  post  93,  29  Am.  Dea  489;  Atkins  v.  Colby, 

^  Allen  V.  Maine  Cent  R  Co.,  79  20  N.  H.  154;  Stouton  v.  Eager,  16 

Ma  827,  9  AtL  R  895, 1  Am.  St  R  810,  Pick.  (Mass.)  467;   Bloomingdale  v. 

and  valuable  nota  Memphis,  eta  Ry.  Ca,  6  Lea  (Tenn.^ 

<  Allen  Y.  Maine  Cent  R  Ca,  supra;  616:  Litt  v.  Cowley,  7  Taunt  169. 
Rucker  v.  Donovan,  13  Kan.  251, 19       ^  Allen  v.  Maine  Central  R  Ca, 

Am.  R  84;  Jones  v.  Earl,  87  CaL  630;  8upra. 
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peculiar  right,  and  might  justify  the  carrier,  after  a  reasonable 
time,  in  no  longer  detaining  the  goods  from  the  consignee." 

§  1608.  To  whom  notice  to  stop  should  be  given  —  Yendee. 

The  notice  to  stop  the  goods  must  obviously  be  given  to  the 
middleman  having  them  in  his  possession  at  the  time  for  the 
purposes  of  the  transportation.^  Notice,  therefore,  to  the  veadee 
himself  not  to  take  possession  of  the  goods,  or  a  demand  upon 
him  to  surrender  them,  is  clearly  inSufBlcient.' 

§  1609. Carrier's  agent. —  Where  the  goods  are  in  the 

possession  of  a  servant  or  agent  of  the  carrier,  the  notice,  to  be 
effective  as  a  stoppage  of  the  goods,  must,  as  stated  in  the  lead- 
ing case '  upon  the  subject,  "  be  given  to  the  person  who  has 
the  immediate  custody  of  the  goods;  or  if  given  to  the  principal, 
whose  servant  has  the  custody,  it  must  be  given  at  such  a  time, 
and  under  such  circumstances,  that  the  principal,  by  the  exer- 
cise of  reasonable  diligence,  may  communicate  it  to  his  servant 
in  time  to  prevent  the  delivery  to  the  consignee.    To  hold  that 
a  notice  to  a  principal  at  a  distance  is  sufficient  to  revest  the 
property  in  the  unpaid  vendor,  and  render  the  principal  liable 
in  trover  for  a  subsequent  delivery  by  his  servants  to  the  vendee, 
when  it  was  impossible,  from  the  distance  and  want  of  means 
of  communication,  to  prevent  that  delivery,  would  be  the  height 
of  injustice.    The  only  4uty  that  can  be  imposed  on  the  absent 
principal  is  to  use  reasonable  diligence  to  prevent  the  delivery." 

§  1610.  Carrier's  lien  must  be  satisfied. —  Upon  exercising 
his  right  of  stoppage  the  seller  must  satisfy  the  charges  of  the 
carrier  in  connection  with  that  particular  shipment,  and  for 

iMeohem's  Hutchinson  on  Carriers,  Poole  v.  Houston  &  T.  GL  Ry.  Ca 

§  412.  (1882),  58  Tex.  184,  it  is  said  by  Watts, 

2  See  note  to  Allen  v.  Maine  Cent.  J.,  that  notice  of  stoppage  given  to 

R.  Ca,  1  Am.  St  R.  812;  Mottram  v.  the  station  agent  at  the  point  of  des- 

Heyer,  5  Denio  (N.  Y.),  629;  Rucker  tination,  although  the  goods  had  not 

T.  Donovan,  18  Kan.  251,  19  Am.  R.  yet  reached  that  place,  was  sufficient, 

84,  citing  Whitehead  v.  Anderson,  9  as  he  could  telegraph  notice  to  the 

Meea  &  Wels.  518.  proper  agents  along  the  line;  but  this 

<  Per  Parke,  R,  in  Whitehead  v.  was  doubted  by  Bonner,  J. 
Anderson,  9  Mees.  &  Wel&  518.    In 
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those  charges  the  carrier's  lien  is  superior  to  the  seller's  right.^ 
Sat  here  the  carrier's  preference  ceases,  and  the  seller's  right 
of  stoppage  is  "paramount  to  any  lien,  created  by  usage  or  by 
agreement  between  the  carrier  and  the  consignee,  for  a  gen- 
eral balance  of  account.'" 

6.  Legal  Effect  of  Stopping  the  Goods. 

§  1611.  Bestores  seller's  right  of  possession. —  The  effect 
of  the  exercise  by  the  seller  of  his  right  of  stoppage  in  transitu 
is  to  restore  to  him  his  right  of  possession  as  it  existed  when 
the  goods  were  shipped.'  If,  after  proper  notice  to  stop,  the 
carrier  delivers  the  goods  to  the  buyer  or  one  claiming  under 
him,  the  carrier  will  be  liable  to  the  seller  for  their  value.* 
So  if,  after  proper  notice  to  stop,  the  carrier,  or  other  person 
having  the  custody  of  the  goods,  refuses  to  restore  them  to  the 
seller  in  accordance  with  his  right,  the  latter  may  maintain  re- 
plevin for  them,  or  may  recover  their  value  as  for  a  conversion.* 

§  1613.  Does  not  rescind  the  sale.— The  effect  of  the  exer- 
cise of  the  right  of  stoppage,  as  it  seems  now  to  be  generally 
agreed,  is  not  to  rescind  the  sale,  but,  as  was  seen  in  the  pre- 
ceding section,  to  restore  the  seller  to  his  right  oif  possession 
and  lien.*    Upon  being  restored  to  his  possession,  the  seller's 

1  Potts  ▼.  New  York,  eta  R  Ca,  131  ^  See  Mechem's  Hutchinson  on  Car- 

Mass.  455,  41  Am.  R.  1^47;  Pennsyl-  riers,  g  420;  The  Tigress,  82  L.  Jour, 

vania  R  Ca  v.  American  Oil  Works,  Adm.  97. 

126  Pa.  St  485, 17  AtL  R  671. 12  Am.  «  Sheppard  v.  NewhaU,  7  U.  &  App. 

St  R  885;  Hays  v.  Mouille,  14  Pa.  544,  4  C.  Q  A.  852,  54  Fed.  R  806: 

St  4a  Cross  V.  O'Donnell,  44  N.  Y.  661,  4 

^  Potts  T.  Railroad  Ca,  supra  (cit-  Am.  R  721;  Rucker  v.  Donovan,  18 

ing  Oppenheim  v.  Russell,  3  Bos.  &  Kan.  251,  10  Am.  R  84    See  also, 

PuL  42;  Jackson  v.  Nichol,  5  Bing.  for    example,    the    discussion,    per 

N.  C.  508,  518>  Church,  C.  J.,  in  Babcock  v.  Bonnell, 

»  Diem  v.  Koblitz,  49  Ohio  St  41, 29  80  N .  Y.  244,  where,  though  he  con- 

N.  R  R  1124^  84  Am.  St  R  581,  Bur-  tends  that  the  theory  of  rescission 

dick's  Cases,  617.  is  more  simple  and  more  just,  lie  yet 

^Litt   ▼.' Cowley,   7   Taunt  169;  admits  that  *Hhe  decisions  in  this 

Ascher  ▼.  Grand  Trunk  R  Co.,  86  country  are  quite  preponderating  in 

U.  a  Q.  R  609;  Jones  v.  Earl,  87  CaL  favor  of  the  theory  of  a  lien."    [Ci^ 

680.  ing   Rowley   ▼.    Bigelow,  12   Pick. 
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lien  revives,  and  the  assertion  of  the  lien,  as  has  been  already 
seen,^  does  not  of  itself  effect  a  rescission  of  the  sale.  The 
goods  still  remain  the  goods  of  the  buyer  ontil  the  seller  has 
in  some  way  foreclosed  his  right;  and  until  that  time  the  buyer 
may  redeem  them.' 

§  1613.  Bemedy  of  seller  to  secure  payment. — The  remedy 
of  the  seller  who  has  regained  possession  and  revived  his  lien 
by  stopping  the  goods  in  transit  is  that  which  has  been  already 
referred  to  in  connection  with  the  lien,  namely,  a  sale  of  the 
goods  in  execution  of  his  lien.  The  fuller  treatment  of  the 
subject  of  sale  for  this  purpose  will  be  found  in  subdivision  Y. 

III. 

Selleb's  Bight  of  Stoppage  on  Exboutobt  Sale. 

§  1614.  Nature  of  this  right.—  As  has  been  already  noticed, 
the  right  of  stoppage  in  i/randtUy  strictly  so  called,  exists  only 
where  the  title  to  the  goods  has  passed  to  the  buyer,  and  is 
therefore  a  right  exercised  by  the  seller  upon  the  goods  of  the 
purchaser.  But,  as  has  also  been  observed,  a  right  in  many  re- 
spects analogous  to  this,  and  one  in  fact  often  confused  with 
it,  exists  where  the  sale  was  simply  executory  and  where  the 
goods,  still  belonging  to  the  seller,  are  going  forward  to  the 
buyer  under  an  arrangement,  express  or  implied,  that  the  title 
shall  or  does  not  pass  until  they  reach  their  destination,  or 
until  their  approval  by  the  purchaser,  or  until  some  other  pre- 
cedent condition  has  been  performed.' 

§  1615, .  In  such  a  case  the  seller  may  stop  his  own 

goods  while  in  transit  at  any  time.    He  may  do  so  of  his  mere 
whim  and  without  reason,  subject  of  course  to  the  buyer^s 

(Mass.)  807,23  Am.  Dea  607;  Stan-  ConiL53;  Jordan  v.  James,  5  Ohio,  88; 

ton  V.  Eager,  16  id.  467;  Arnold  v.  Harris  v.  Pratt,  17  N.  Y.  24a] 

Delano,  4  Cush.  (Masa)  83,  60  Am.  i  See  ante,  §  152a 

Deo.  754;  NewhaU  v.  Vargas,  13  Me.  ^Qe^post,  §  162a 

98,  29  Am.  Dea  489;  15  Me.  814,  88  >  Pattison  y.  Culton  (1870)^  88  Ind. 

Am.  Dea  617;  Bogers  v.  Thomas,  20  240,  5  Am.  B,  199. 
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claim  for  damages  for  the  non-performance  of  the  contract; 
and  clearly,  if  the  buyer  be  found  insolvent,  the  seller  may 
properly  stop  in  transit  goods  which  have  not  been  ^aid  for, 
upon  the  general  ground  that  he  is  not  obliged  to  deliver  the 
goods  without  payment  to  an  insolvent  buyer,  and  because  it  is 
an  implied  condition  that  the  buyer  upon  credit  shall  keep  his 
credit  good.^ 

§  1616. .  Moreover,  if  at  some  stage  in  the  transit  before 

actual  delivery  the  title  to  the  goods  should  change  and  vest  in 
the  buyer,  the  seller*s  right  of  stoppage,  strictly  so  called,  would 
doubtless  then  arise,  if  thereafter,  and  before  the  termination 
of  the  transit,  the  buyer  should  be  found  insolvent. 

§  161 7,  How  right  exercised  —  Its  effect.—  This  form  of 
the  right  .of  stoppage  may  be  exercised  by  any  of  the  methods 
which  would  suffice  in  case  the  title  had  already  passed.  Its 
effect,  however,  would  be  to  restore  to  the  seller  the  possession 
of  his  own  goods  and  to  give  him  the  same  personal  remedies 
against  the  defaulting  buyer  which  exist  in  any  case  of  the 
breach  of  an  executory  contract — remedies  which  are  consid- 
ered in  later  sections.' 

IV. 

Option  of  Sellbb  as  to  Eemedies. 

§  1618.  What  remedies  the  seller  may  pursue. — ^'The  vendor 
of  personal  property,"  it  was  said  in  a  leading  case,*  ^'  in  a  suit 
against  the  vendee  for  not  taking  and  paying  for  the  property, 
has  the  choice  ordinarily  of  either  one  of  three  methods  to  in- 
demnify himself:  (1)  He  may  store  or  retain  the  property  for 
the  vendee,  and  sue  him  for  the  entire  purchase  price;  (2)  He 
may  sell  the  property,  acting  as  the  agent  for  this  purpose  of 
the  vendee,  and  recover  the  difference  between  the  contract 
price  and  the  price  obtained  on  such  resale ;  or  (3)  He  may  keep 
the  property  as  his  own,  and  recover  the  difference  between 

^  Pattison  v.  Caltoii,  supra,  *  Dustan  ▼.  Mo  Andrew,  44  N.  Y.  72. 

^8eepost,%im. 
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the  market  price,  at  the  time  and  place  of  delivery,  and  the 
contract  price."  This  choice  of  remedies  has  been  frequently 
asserted,  and,  with  perhaps  some  modification,  seems  to  have 
become  an  established  doctrine  of  our  law.^ 

§  1619. .  Without  stopping  now  to  examine  each  branch 

of  the  rule  separately,  it  may  be  said  that  the,  first  remedy  pro- 
posed is  chiefly  one  against  the  buyer  personally  rather  than 
against  the  goods,  and  will  be  considered  in  the  following  chap- 
ter. The  second  remedy  proposed  is  one  against  the  goods 
themselves,  and  under  the  general  head  of  the  seller's  right  of 
resale,  both  when  the  title  has  passed  to  the  buyer  and  when  it 
has  not  passed,  will  be  considered  in  the  sections  of  this  chap- 
ter which  immediately  follow.  The  third  remedy,  of  treating 
the  contract  as  rescinded,  and  keeping  the  property  as  his  own, 
will  be  considered  later.' 

§  1630.  Eqnitable  remedies. — In  addition  to  these  remedies, 
either  by  personal  action  against  the  buyer  at  law  or  by  resale 
of  the  goods,  there  is  doubtless  a  remedy  in  equity  for  the 
foreclosure  of  the  seller's  lien.  Thus,  for  example,  where,  b\'' 
proper  notice,  the  seller  has  stopped  the  goods  in  transit,  he 
may  have  the  aid  of  equity  to  enjoin  interference  with  his 
rights  or  to  foreclose  his  lien  upon  the  goods.  ^'  I  should  be 
prepared,"  said  Lord  Justice  Cairns  in  one  case,*  "to  hold  this 
to  be  a  case  entirely  within  the  province  of  this  court,  .and  de- 
pending on  the  ordinary  principles  which  regulate  in  equity 
the  relations  of  mortgagor  and  mortgagee,  whether  of  real  or 
personal  property,  although,  for  obvious  reasons,  cases  of  this 
kind  are  more  generally  and  more  conveniently  brought  into 
a  court  of  law." 

iSee  Hayden  v.  Demets,  58  N.  Y.  Crosby  Lumber  Ca,  118  N.  GL  938,  24 

426:  Van  Brocklen  v.  Snieallie,  140  a  E.  R.  800;  LASsing  v.  James,  107 

N.  Y.  70,  35  N.  R  R.  415:  Mason  v.  Cal.  848,  40  Paa  R.  584. 
Decker,  72  N.  Y.  595 {  Bagley  v.  Find-       »  See  post,  §  168L 
lay,  82  IlL  524;  Ames  v.  Moir,  180  III        'Schotsmansv.  lADcashire,  et<x  Ry. 

582,  22  N.  £.  R  535;  Wmiams  y.  Ca  (1867),  Ia  B.  2  Ch.  App.  8821 
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V. 

The  Seller's  Bight  of  Resale. 

§  1621«  How  here  considered. —  The  question  of  the  right 
of  the  seller  to  resell  the  goods  may  arise  either  where  the 
original  sale  was  complete  and  executed  or  where  it  still  re- 
mained executory.  Each  class  of  cases  will  be  separately  con- 
sidered. 

1.  When  Title  has  Passed. 

§  1622.  In  general. —  The  seller  of  goods  who,  notwith- 
standing the  passing  of  the  title,  has  them  still  in  his  posses- 
sion, either  because  they  have  never  passed  beyond  his  control 
or  because  he  has  regained  them  by  stopping  them  in  transit, 
finds  himself,  upon  default  of  the  buyer  to  take  and  pay  for 
them,  w^hether  because  the  latter  refuses  to  recognize  the  obli- 
gation of  the  contract  or  because  of  his  insolvency  and  conse- 
quent inability  to  perform,  in  possession  of  a  right  which  has 
been  seen  to  be  at  least  a  lien,^  and,  according  to  the  better 
statement,  a  special  property  in  the  goods  which  now  avails 
for  his  protection. 

How  much  greater  than  a  mere  lien  it  is  will  be  apparent 
when  it  is  recfdled  that  the  ordinary  common-law  lien  is  a  bare 
right  of  detention  with  no  power  of  sale  attached  to  make  the 
right  effective,  while  the  lien  of  the  unpaid  seller  carries  with 
it  the  right  to  sell  the  goods  for  the  satisfaction  of  the  seller's 
claim.' 

§  1623.  .  The  difference  between  the  two  situations  was 

stated  in  a  recent  case  •  before  the  New  York  court  of  appeals 
as  follows:  "When  the  price  of  goods  sold  on  credit  is  due 

1  See  ante,  §  1471.  So  also  in  Van  Brocklen  ▼.  Smeal- 

2  See  this  fully  explained  in  Arnold  lie,  140  N.  Y.  70,  35  N.  E.  R  415,  it 
V.  Carpenter,  16  R.  L  560,  18  AIL  R.  is  said:  *«The  right  of  the  unpaid 
174  vendor  is  deemed  sometimes  anaio- 

'TuthiU  V.  Skidmore,  124  N.  Y.  148,  gous  to  the  pawnee's  right  of  sale, 
26  N.  E.  R  848.  and  sometimes  to  the  right  of  stop- 
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and  unpaid,  and  the  vendee  becomes  insolvent  before  obtain- 
ing possession  of  them,  the  vendor's  right  to  the  property  is 
often  called  a  lien,  bat  it  is  greater  than  a  lien.    In  the  ab- 
sence of  an  express  power  the  lienor  usaally  cannot  transfer 
the  title  to  the  property  on  which  the  lien  exists  by  a  sale  of 
it  to  one  having  notice  of  the  extent  of  his  right,  but  he  mnst 
proceed  by  foreclosure.  When  a  vendor  rightfully  stops  goods 
in  transitu^  or  retains  them  before  trcmsUv^  has  begun,  he  can, 
by  a  sale  made  on  notice  ^  to  the  vendee,  vest  a  purchaser  with 
a  good  title.    His  right  is  very  nearly  that  of  a  pledgee  with 
power  to  sell  at  private  sale  in  case  of  default."    The  occasion 
here  referred  to  for  the  exercise  of  the  right  is  that  of  the  in- 
solvency of  the  buyer,  but  the  right  extends  to  the  case  in 
which  the  buyer's  default  is  wilful  and  he  is  seeking  to  escape 
the  obligations  of  the  contract,  as  well  as  to  cases  of  mere  in- 
solvency. 

§  1624«  To  what  kinds  of  property  right  of  resale  attaches. 

This  right  of  resale  extends  to  personal  property  of  every  de- 
scription —  to  every  kind,  in  fact,  which  could  be  made  the 
subject  of  the  original  agreement  to  sell.'  It  extends,  there- 
fore, to  an  interest  in  a  partnership  whose  assets  embraced 
both  real  and  personal  property.' 

§  1626.  When  right  raay  be  exercised. —  "  There  is  a  dearth 
of  authority,"  said  the  supreme  court  of  Illinois  in  a  recent 
case,^  ^'  as  to  what  steps  the  vendor  should  take  to  enforce  his 
lien  after  stopping  the  goods,  to  be  accounted  for,  no  doubt, 
as  was  said  in  NewhaU  v.  YargoB^  '  by  supposing  that  the  vendor 
usually  obtaining  all  the  goods  sold  finds  he  is  fully  paid,  or, 

I>age  in  transitu.   Whatever  it  be,  it  'Van  Brocklen  v.  SmeaUie,  140  N. 

is  at  least  a  lien  upon  the  property  Y.  70,  35  X.  R  R.  415;  Pollen  v.  La 

sold  for  the  purchase  prioe  so  long  Roy,  30  N.  Y.  540L 

as  it  remains  undelivered,  which  lien  '  Van  Brocklen  v.  SmeaUie^  suprcu 

the  vendor  may  enforce  by  a  sale,  ^Shaw  v.  Lady  Ensley  Coal  Co^ 

and  then  recover  any  balance  of  the  147  IlL  526»  85  N.  K  R  63a 

contract  price  unrealized."  ^  15  Me.  8H  88  Am,  Deo.  617. 

1  Whether  notice  is  indispensable 
is  considered  later.   See  §  1632,  post 
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if  not,  that  the  object  of  pursuing  the  insolvent  vendee  is  not 
worth  the  trouble  and  expense/  It  is,  however,  well  under- 
stood that  the  first  duty  of  the  vendor  after  regaining  posses- 
43ion  is  to  hold  the  goods  until  the  purchase  price  becomes  due 
cinder  the  contract  of  sale,  so  as  to  deliver  them  upon  pay- 
ment.*' 

§  1626. Duty  to  hold  goods  nntil  price  due.— This 

duty,  however,  to  hold  the  goods  until  the  purchase  price  be- 
comes due  is  not  an  invariable  one.  Suppose,  for  example,  that 
the  goods  are  perishable,  or  that  the  price  is  subject  to  fluctu- 
ations, or  the  term  of  credit  is  very  long,  or  the  goods  are  ex- 
pensive to  keep,  while  the  buyer  at  the  time  fixed  for  delivery 
is  insolvent:  would  the  rule  then  apply?  Upon  this  subject 
the  supreme  court  of  Ohio^  has  said:  "Upon  what  just  prin- 
ciple can  the  seller  in  such  a  case  be  required  to  hold  the  goods 
until  the  expiration  of  the  credit  ?  It  is  true  that,  at  that  time, 
the  vendee  may  again  be  solvent,  and  able  to  pay.  There  is 
no  presumption,  or  assurance,  that  he  will.  If  any  presump- 
tion arises,  it  is  rather  that  the  insolvency  will  continue,  which 
is  more  in  accordance  with  the  experience  of  the  commercial 
world.  But,  as  we  have  seen,  it  is  part  of  the  vendee's  engage- 
ment that  he  will  maintain  his  credit,  which  is  broken  by  his 
insolvency.  And  it  would  be  unjust  to  require  the  vendor  to 
tiustain  the  loss  resulting  from  the  destruction  or  deterioration 
of  the  goods  in  the  meantime,  which,  in  many  instances,  must 
ensue  if  the  seller  is  compelled  to  keep  the  goods  shut  up,  and 
take  the  risk  of  the  future  solvency  of  the  buyer.  The  injus- 
tice of  such  a  requirement  is  conceded  where  the  goods  are  of 
a  perishable  nature;  and  the  vendor,  it  is  now  settled,  is  not 
-obliged  to  keep  goods  of  that  character  until  the  termination 
of  the  credit.  In  the  notes  to  Lickbarrow  v.  Mason^  in  Smith's 
Leading  Cases,*  it  is  said :  *  But  what,  it  will  be  said,  if  the 
^oods  be  of  so  perishable  a  nature  that  the  vendor  cannot  keep 

1  Diem  v.  Koblitz,  49  Ohio  St  41,    v.  Cunningham,  9  Port  (Ala.)  104,  83 
29  N.  R  R  1124,  34  Am.  St  R  531 ;    Am.  Dec.  800. 
Wniiston's  Cases,  426.   See  also  West       >  Vol  I,  pt  2»  pu  1199. 
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them  until  the  time  of  credit  has  expired  ?  In  such  a  case  it  is 
submitted  that  courts  of  law,  having  originally  adopted  this 
doctrine  of  stoppage  in  transitu  from  equity,  would  act  on 
equitable  principles  by  holding  the  vendor  invested  with  an 
implied  authority  to  make  the  necessary  sale.' " 

§  1627.  .  "  It  is  insisted,  however,"  continued  the  court, 

^'  that  the  right  of  sale  in  such  cases  constitutes  an  exception 
to  the  rule.    In  our  opinion,  the  reasons  upon  which  the  ex- 
ception rests,  if  it  be  such,  should  make  the  exception  the  gen- 
eral rule.    The  value  of  many  kinds  of  merchandise,  not  per- 
ishable, depends  largely  upon  their  being  in  the  market  at  the 
appropriate  seasons,  and  to  supply  temporary  demands;  and  if 
not  available  for  those  purposes  at  the  proper  time,  they  be- 
come comparatively  worthless,  or  so  reduced  in  value  as  to 
entail  great  loss,  which  may  be  less  only  in  degree,  though 
greater  in  amount,  than  where  the  goods  are  perishable;  and 
it  is  no  more  just  or  equitable  to  subject  the  vendor  to  loss  in 
the  one  case  than  in  the  other.    The  right  of  resale  ought  not, 
we  think,  be  made  to  depend  upon  the  degree  or  extent  of  the 
loss  that  must  ensue,  if  it  should  be  denied.    It  rests  upon  a 
different  principle,  and  grows  out  of  the  failure  of  the  vendee 
to  keep  his  engagement." 

§  1628. Buyer's  right  to  redeem  the  goods. —  The 

assertion  of  a  lien^  or  the  exercise  of  the  right  of  stoppage* 
does  not,  as  has  been  already  seen,  operate  as  a  rescission  of 
the  sale.  Either  act  presupposes  that  the  title  is  in  the  buyer 
and  that  the  seller  has  simply  a  charge  upon  the  goods  to  en- 
force the  payment  of  the  price.  The  vendee,  therefore,  at  any 
time  before  his  right  has  been  foreclosed,  may  tender  payment 
of  the  price  and  redeem  the  goods.  As  stated  in  one  case,' "  the 
cases  agree  that  the  vendee  may,  at  any  reasonable  time  after 
the  vendor  has  stopped  the  goods,  enforce  his  claim  to  them  by 
the  payment  of  the  purchase-money  according  to  the  terms  of 
the  original  contract." 

^Ante,  §  152a  > Patten's  Appeal,  45  Pa.  St  151, 

9  Ante,  §  16ia  84  Am.  Dea  479. 
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§  1639.  Seller  as  agent  of  the  buyer • — It  is  commonly  said 
that,  in  making  sale  of  the  goods,  the  seller  acts  as  agent  of  the 
boyer,^  but  this  is  true  only  in  a  somewhat  qualified  sense. 
The  goods — speaking  still  of  the  case  where  the  title  has 
passed — are  the  goods  of  the  buyer,  and  the  seller,  in  selling 
them,  sells  the  buyer's  title  therein,  but  he  does  this  not  by 
virtue  of  any  present  contractual  consent  or  authorization  of 
the  buyer,  but  rather  by  virtue  of  an  authority  conferred  upon 
him  by  the  law  for  the  protection  of  his  lien  upon,  or  interest 
in,  them.  He  is  agent  of  the  buyer  in  the  same  sense  that  a 
pledgee  is  agent  of  the  pledgor  in  selling  the  goods  pledged, 
and  no  further.* 

When,  hereafter,'  the  vendor's  right  of  resale  where  the  title 
has  not  passed  arises  for  consideration,  the  oft-repeated  state- 
ment that  the  seller  acts  as  agent  for  the  buyer  will  be  seen  to 
be  still  more  inaccurate. 

§  1630.  .  Even,  however,  if  the  seller  is  to  be  regarded 

as  agent  of  the  buyer,  it  seems  to  have  been  necessary  to  decide 
what  would  have  been  thought  apparent  from  the  very  nature 
of  the  case,  that  this  fact  does  not  make  the  latter  so  far  the 
absolute  owner  of  the  goods  as  to  cut  off  the  former's  right  to 
proceed  against  them  to  secure  his  pay.* 

^See  Sands   ▼.  Taylor,   5  Johna  ciency  from  the  assets  of  the  buyer; 

<N.  Y.)  895,  4  Am.  Dec.  374;  Pollen  v.  and  it  was  claimed  that  in  selling 

Le  Boy,  30  N.  Y.  540;  Smith  y.  Pettee,  them  he  had  acted  as  agent  of  the 

70  N.  Y.  18;  Davis  Sulphur  Ore  Ck).  v.  buyer,  thereby  recognizing  the  lat- 

Atlanta  Guano  Ca  (1900),  109  Ga.  607,  ter*s  title,  and  had  put  himself  in 

64  S.  K  R  1011;  Bagley  v.  Findlay,  contempt  by  selling  property  in  the 

83  ni  524  legal  custody  of  the  receiver  without 

2  See  Moore  v.  Potter,  in  following  previous   permission    of  the  court, 

note.  The  court  below  sustained  this  view» 

'  See  poatt  %  1645.  but  its  judgment  was  reversed  in  the 

*  Moore  v.  Potter,  155  N.  Y.  481,  50  court  of  appeals,  where  Martin,  J., 

N.  R  R.  271,  63  Am.  St.  R.  692.     The  for  the  court  said: 

buyer,  a  corporation,  had  become  in-  '*  It  is  to  be  observed  that  in  many 

solvent  and  gone  into  the  hands  of  a  of  the  cases  cited  it  has  been  said 

receiver.  Theseller,afterre8ellingthe  that,  in  thus  selling  the  property,  the 

goods  refused  by  the  buyer  and  the  vendor  acts  as  the  agent  of  the  ven- 

receiver,  sought  to  recover  the^efi-  dee  for  that  purposa  Clearly,  the  use 
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§  1631.  Bayer  as  agent  of  seller. —  In  making  the  resale 
the  seller  need  pot  act  in  person.    He  may  employ  an  agent 

here  as  in  any  other  case.    He  may  even  employ  the  buyer  to 

of  the  words  '  as  agent  of  the  vendee '  out  complying  with  the  terms  of  the 
was  not  intended  as  a  determination  contract    To  say,  then,  that  the  -^en- 
that  the  relation  between  the  parties  dor  becomes  the  agent  of  the  vendee 
was  that  which  ordinarily  exists  be-  in  making  the  sale  is  not  quite  oor- 
t  ween  a  principal  who  owns  property  rect,  and  is  to  be  regarded,  at  most. 
and  an  agent  who  may  be  authorized  as  a  mere  fiction  of  law,  and  the  bene- 
to  manage  or  sell  it.    But  it  is  a  gen-  ficial  title  does  not  pass  to  the  vendee^ 
eral  expression,  which  has  been  some-       **  The  first  case  in  this  state  which 
what  inaccurately  used  to  define  the  has  come  to  our  notice  relating^  to 
right  of  a  vendor  to  make  a  resale  this  subject  is  Sands  v.  Taylor,  5 
and  hold  the  vendee  responsible  for  Johns.  395.    In  that  case  the  right  to 
his  loss.    It  is  quite  manifest  that  a  make  a  resale  and  hold  the  vendee  re- 
resale   made   under    such    circum-  sponsible  for  the  difference  between 
stcmces  is  not  made  by  the  vendor  the  contract  piioe  and  the  amount 
strictly  as  the  agent  of  the  vendee,  received  upon  a  resale  was  consid- 
but  he  acts  for  himself  in  disposing  ered  and  held  to  exist  by  a  unani- 
of  the  property  for  the  purpose  of  as-  mous  court    Several  opinions  were 
certaining  th^  actual  damages  he  written.     Some  of  the  judges  ex- 
may  sustain.    Doubtless,  in  making  pressed  the  view  that,  after  a  vendee 
it,  the  vendor  would  be  bound  to  sell  had  refused  to  accept  the  property, 
within  a  reasonable  time,  to  exercise  the  vendor  became  a  trustee  or  agent 
good  faith  to  effect  a  sale  at  the  best  by  necessity  to  sell  the  property,  but 
price  he  could  obtain,  to  follow  any  that  the  exercjse  of  the  right  to  sell 
proper  instructions  the  vendee  might  was  not  a  waiver  of  his  rights  under 
give  as  to  the  time  and  manner  in  the  contract  Others  based  this  right* 
which  it  should  be  made,  and  to  give  not  upon  any  principle  of  agency,  but 
credit  upon  the  contract  price  for  the  upon  the  existeoce  of  a  common  us> 
amount  received.  His  duties  in  mak-  age,  which  was  said  to  be  convenient 
ing  the  sale  may,  in  some  respects,  and  reasonable,  and  should  be  sus- 
resemble  those  of  an  agent,  and  thus  tained  by  the  courta     While  the 
the  expression  that  he  acts  'as  the  court   unanimously  held   that   the 
agent  of  the  vendee 'has  arisen.  That  right  of  resale  existed,  there  was 
he  owes  the  vendee  the  duty  to  thus  some  difference  of  opinion  as  to  the 
conduct  the  sale  is  clear,  but  that  his  precise  language  which  should  be 
acts  in  making  it  can  be  properly  re-  employed  in  describing  that  right,  or 
garded  as  the  acts  of  an  *  agent,',  as  the   principle  upon   which  it  was 
that  word  is  generally  understood,  is  founded;  some  holding  that  it  ex- 
quite  otherwise.  Surely,  the  fact  that  isted  by  virtue  of  a  common  usage, 
a  vendor  might  seek  this  remedy  which  was  sanctioned  by  the  courts; 
against  an  insolvent  or  doubtful  ven-  while  others  were  of  opinion  that 
dee  would  not  confer  upon  the  latter  the  vendor  became  an  agent  of  the 
such  a  title  as  would  enable  him  to  vendee  by  necessity.    It  is  quite  ob- 
demand  and  hold  the  property  with-  vio\|p  that  the  language  employed  in 
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make  the  resale,  and,  if  he  does  so,  it  will  not  necessarily  re* 
snlt  in  a  rescission  of  the  contract.^ 

§  1632.  Notice  of  resale* —  The  question  of  the  necessity  of 
giving  the  buyer  notice  of  the  resale,  where  the  buyer  is  to  be 
held  responsible  upon  the  basis  of  its  results,  involves  at  least 
two  separate  ideas  —  the  necessity  of  giving  notice  of  the 
seller's  intention  to  resell,  and  the  necessity  of  giving  notice 
of  the  time  Sind  place  of  the  resale. 

§1633. 1.  Notice  of  seller's  purpose  to  resell. —  As 

to  the  necessity  of  notice  of  the  intention  to  resell,  the  author- 
that  case  has  led  to  the  use  of  the  the  risk  which  might  foUow  if  the 
words  'as  agent  for  the  vendee'  in  title  actually  passed  to  the  vendee 
stating  this  rule  in  the  subsequent  without  payment,  upon  the  vendor's 
cases.  When,  however,  we  consider  elootion  to  pursue  that  method  of  in- 
the  manner  in  whioh  the  use  of  this  demnifying  himsell  Moreover,  even 
phrase  arose,  and  the  sense  in  which  if  it  could  be  said  that  the  title  passed 
it  was  used,  it  becomes  quite  appar-  to  the  vendee,  stUl  the  vendor  would 
ent  that  it  was  employed  merely  for  retain  his  lien  for  the  purchase  price 
the  purpose  of  briefly  describing  the  that  *could  be  foreclosed  by  a  sale, 
right  which  a  vendor  possessed  to  and  which  would  continue  in  the 
make  a  resala  It  is  dear  that  the  vendor  not  only  the  right  of  posses- 
court  in  that  case  did  not  hold,  or  in-  sion,  but  the  right  to  seU  and  hold 
tend  to  hold,  that  the  general  rela-  the  defendant  for  any  deficiency  that 
tion  of  principal  and  agent  existed  might  arise.  Although  a  vendor 
between  the  parties.  But,  even  if  it  may  elect  to  pursue  that  method  of 
could  be  regarded  as  proper  in  such  indemnifying  himself  against  loss, 
a  case  to  define  the  position  of  a  ven-  the  title  still  remains  in  him  to  an 
dor  as  that  of  an  agent  by  necessity,  extent  which  would  prevent  the  ven* 
yet,  when  the  sense  in  which  the  dee  from  demanding  or  recovering 
term  is  used  is  understood,  it  is  plain  the  property  sold  without  complying 
that  it  is  not  to  be  regarded  as  an  with  the  provisions  of  the  contract 
assertion  that  the  vendee  becomes  Therefore,  the  general  term  erred  in 
the  absolute  owner  of  the  property  holding  that  the  title  to  this  property 
by  the  act  of  the  vendor  in  thus  seek*  passed  to  the  receiver,  so  that  the 
ing  to  establish  the  amount  of  his  vendor  was  unauthorized  to  pursue 
actual  loss.  It  would  be  manifestly  that  method  of  ascertaining  the 
imjust  to  hold  that  in  such  a  case  the  amount  of  the  loss  for  which  the  de- 
title  passed  to  a  vendee,  and  that  the  fendant  should  be  held  responsible 
vendor  could  not  adopt  this  method  without  the  consent  of  the  court.*' 
of  reducing  the  amoVmt  of  his  dam-  ^  Grist  v.  Williams,  111  N.  C.  68, 
age,  and  ascertaining  the  precise  15  S.  £.  R  889, 32  Am.  St  R  782. 
amount  of  his  loss,  without  assuming 
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ities  seem  to  be  in  hopeless  conflict.  On  the  one  hand,  it  is 
said,  in  Illinois^  and  elsewhere,*  that  no  such  notice  is  neces- 
sary, and  this  is  declared  to  be  the  rule  after  "  a  review  of  the 
authorities,  American  and  English."  On  the  other  hand,  in 
Indiana'  it  is  declared  that  such  notice  is  indispensable,  and 
that  this  is  the  rule  sustained  by  the  weight  of  authority. 
"  The  giving  of  notice,"  it  is  there  said, "  is  a  material  element 
in  the  cause  of  action,  and  it  must  be  stated  in  the  complaint." 
In  New  York  notice  seems  not  to  be  indispensable,  although 
the  court,  in  a  late  case,^  say  "  it  is  always  wiser  for  the  vendor 
to  give  notice  of  his  intention  to  resell,  and  quite  unsafe  to 
omit  it."  In  several  of  the  cases  upon  this  subject  the  two 
kinds  of  notice  above  referred  to,  i.  6.,  notice  of  intention  to 
resell,  and  notice  of  the  time  and  place  of  sale,  are  confused, 
and  in  some  distinction  is  made  between  cases  in  which  the 
title  has  passed  and  those  in  which  it  has  not  passed,  while  in 
other  cases  such  a  distinction  is  ignored. 

§  1634.  .  The  rule,  however,  which,  it  is  believed,  is  sus- 
tained by  the  weight  of  authority  is,  that  unless  the  goods 
are  perishable,  or  other  special  circumstances  would  render 
notice  impracticable  or  unavailing,  notice  of  the  seller's  inten- 
tion to  resell  must  be  given,  if  the  seller  intends  to  make  the 

1  See  Uilman  v.  Kent,  60  IlL  271 ;  59  Pao.  R  879  [though  the  rule  is  said 
Maulding  ▼.  Steele,  105  IlL  644;  to  be  confined  to  the  oircumstances 
Plumb  V.  Campbell,  129  HL  101,  18  of  that  case];  Clore  t.  Robinson 
N.  E.  R.  790;  Roebling  Sons'  Ca  v.  (1897).  100  Ky.  403,  88  a  W.  R  687. 
Fenoe  Ca,  180  lH  660,  22  N.  E.  R.  518;  >  See  Dill  v.  Mumford,  19  Ind.  Appi 
Morris  ▼.  Wibaux,  159  IlL  627,  48  N.  609,  49  N.  R  R  861  [citing  Ridgley  v. 
£.  R  887;  Wrigley  t.  Cornelius,  162  Mooney,  16  Ind.  App.  862, 45  N.  EL  R 
IlL  92,  44  N.  E.  R  406;  Rice  v.  Glass  848;  Redmond  ▼.  Smock,  28  Ind.  865; 
Ca,  88  IlL  App.  407.  See  also  Ar-  Pittsburgh,  eta  R  Ca  v.  Heck,  50 
nold  y.  Carpenter,  16  R  L  560, 18  AtL  Ind.  808;  FeU  ▼.  MuUer,  78  Ind.  507; 
R  174;  Rosenbaum  t.  Weeden,  18  Dwigginsv.Clark,  94  Ind.  49;  Shipps 
Gratt  (Ya.)  785,  98  Am.  Dea  787.  ▼.  Atkinson,  8  Ind.  App.  505,  36  N.  £. 

2  See  Waples  t.  Overaker,  77  Tex.  R  875;  Browning  v.  Simons,  17  Ind. 
7, 18  a  W.  R  527, 19  Am.  St  R  727  App.  45,  46  N.  R  R  86]. 

[but  see  Leonard  v.  Portier  (Tex.),  15       ^  Yan  Brocklen  v.  Smeallie^  140  N. 
a  W.  R  414];  Magnes  v.  Sioux  City    Y.  70,  85  N.  E.  R  415. 
Nursery  Ca  (1900),  14  Cola  App.  219, 
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price  realized  upoa  the  resale  the  basis  of  his  recovery  against 
the  buyer.* 

§  1635.  .  Even  though  otherwise  requisite,  the  notice 

may  be  waived  by  the  buyer;  and  such  a  waiver  may  well  be 
presumed  where  the  buyer  tells  the  seller  he  may  do  what  he 
chooses  with  the  goods.' 

§  1636.  .  No  particular  form  of  notice  seems  to  be  req- 
uisite. The  seller,  it  has  been  said,'  "  must  manifest  his  elec- 
tion by  preliminary  notice  that  he  intends  to  sell  and  hold  the 
vendee  for  the  loss,  or  notice  to  that  effect."  But,  on  the  other 
band,  it  has  been  said  that  it  is  not  necessary  '^  for  the  notice 
to  state  just  what  action  "  the  seller  will  "  take  to  indemnify 
himself  against  loss,  even  if  it  be  conceded  that  a  notice  was 
required ; "  and  under  this  view  a  notice  by  the  seller  that  he 
would  "  protect  himself  "  was  held  sufficient,  as  the  buyer  must 
be  presumed  to  have  known  what  right  his  failure  to  receive 
the  goods  would  give  the  seller.* 

§  1637. 2.  Notice  of  time  and  place  of  resale.— But 

whatever  difference  of  opinion  there  may  be  respecting  the 
necessity  for  notice  of  the  purpose  to  resell^  it  seems  quite  unan- 
imously agreed  that  notice  of  the  time  and  place  of  the  sale  is 
not  required,*  though,  when  practicable,  the  giving  of  such  a 
notice  would  be  safe  and  proper.' 

§  1638*  Place  of  resale.—  "With  respect  of  the  place  at  which 
the  resale  should.be  made,  no  hard-and-fast  rule  can  be  laid 

1  See  Penn  v.  Smith,  98  Ala.  560,  12       ^  Wrigley  v.  Cornelius  (1896),  162 
a  R  818;  Holland  v.  Rea,  48  Mich.    HL  92,  44  N.  R  R  40a 
218, 12  N.  W.  R  167;  Green  v.  Ansley,        '  Holland  v.  Rea,  48  >Iich.  218,  12 
92  Ga.  647, 19  a  E.  R  53;  Davis  Sul-    N.  W.  R  167. 

phur  Ore  Co.  v.  Atlanta  Guano  Ca        ^  Ingram  ▼.  Wackemagle,  88  Iowa, 
(1900),  109  Ga.  607,  34  a  R  R  1011;    82,  48  N.  W.  R  99a 
Leonard  v.  Portier  (1890,  Tex.  App.).       «  See  Pollen  v.  Le  Roy,  80  N.  Y.  549; 
15  a  W,  R  414;  Winslow  v.  Harri-    Rosenbaum    v.    Weeden,  18  Gratt 
man  Iron  Ca  (1897,  Tenn.  Ch.),  42  a    (Va.)  785,  98  Am.  Dec.  737. 
W.  R  69a  <  See  Van  Brocklen  v.  Smeallie,  140 

N.  Y.  70,  85  N.  R  R  415. 
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down.  A  particnlar  place  is  not  to  be  insisted  upon,  bat  good 
faith,  and  a  fair  and  reasonable  endeavor  to  get  the  best  avail- 
able price  for  the  goods,  are  essential.  The  place  at  which  the 
bnyer  was  to  receive  the  goods  is  not  necessarily  the  best  place 
for  the  resale;  ^  neither  is  the  nearest  market  or  even  a  market 
within  the  State'  necessarily  the  most  appropriate.  Begard 
must  be  had  for  the  character  of  the  goods  and  the  times,  cir- 
cumstances and  places  that  regulate  and  control  their  price. 

§  1639. .  "If  the  place  of  deli  very  affords  no  market  for 

the  article  sold,"  it  is  said  in  one  case,'  ''it  is  the  duty  of  the 
vendor  to  send  the  goods  to  the  nearest  and  most  available 
market,  and  there  dispose  of  them  in  such  a  way  as  to  produce 
the  largest  possible  results;"  and  if  this  requirement  of  the 
"  nearest  and  most  available  market "  be  qualified,  as  it  un- 
doubtedly must  be,  by  reference  to  the  character,  situation  and 
circumstances  of  the  goods,  it  presents  the  rule  which  should 
apply.  If  there  are  two  or  more  markets  thus  available,  the 
seller's  choice  of  any  one,  if  made  in  good  faith,  cannot  be  com- 
plained of;  and,  in  any  event,  a  reasonable  discretion  as  to  the 
place  of  sale  must  be  accorded  to  the  seller. 

§  1640.  The  manner  of  resale. —  Neither  is  any  particular 
manner  or  method  of  making  the  resale  necessary.  "  The  re- 
sale may  be  made  at  public  auction  or  privately,  and  it  often 
happens  that  the  goods  can  be  best  sold  at  private  sale ;  but, 
whether  in  the  one  mode  or  the  other,  in  the  absence  of  auv 
instructions  from  the  buyer,  the  vendor  has  the  right  to  exer- 

1  See  Lewis  v.  Greider,  61 N.  Y.  281 ;  Bat  suoh  a  course  can  only  be  sano 
Ingram  v.  Wackernagle*  88  Iowa,  82,  tioned  where  the  distant  market 
48  N.  W.  R.  098;  Anderson  v.  Frank,  really  affords  the  best  and  most  ap- 
45  Ma  Appi  482.  propriate  means  of  ascertaining  the 

2  See  Anderson  ▼.  Frank,  supra;  In-  value.  An  unnecessary  and  arbitrary 
gram  v.  Wacknernagle,  supra;  Saw-  removal  of  the  goods  to  some  distant 
yer  v.  Dean,  114  N.  Y.  469, 21  N.  E.  R  place  for  sale  wiU  not  be  tolerated. 
1012.  In  these  oases,  the  right  of  the  Chapman  v.  Ingram,  80 '  Wis.  290; 
seller  to  resort  to  the  great  markets  Rickey  v.  Tenbroeck,  68  Ma  668.  See 
for  the  kind  of  goods  in  question,  also  Guillon  v.  Eamshaw,  169  Fa.  St 
&  g.,  St  Louis  and  Chicago,  was  up-  468,  82  AtL  R  545. 

held.  s  Anderson  v.  Frank,  supra, 
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cise  bis  discretion  within  reasonable  bounds ;  and  whether  this 
discretion  is  exercised  properly  and  in  good  faith  are  questions 
of  fact  for  the  jury."  ^ 

§  1641. .  If  usage  or  the  course  of  trade  has  established 

a  particular  method  or  medium  of  sale,  as,  for  example,  through 
the  negotiation  of  brokers,  the  seller  may  and  usually  should 
adopt  such  customary  means.' 

§  1643.  Time  of  resale. —  In  selecting  the  date  of  the  re- 
sale, the  seller  is  charged  with  the  duty  of  reasonable  prudence 

1  Penn  v.  Smith,  98  Ala.  560»  13  S.  R  they  are  offered  be  at  publio  auction, 

818 ;  Whitney  v.  Boardman,  1 18  Masa  he  ought  unquestionably  to  dispose  of 

243.    Sale  need  not  be  by  auction,  them  in  that  manner.    If,  however, 

Hayes  v.  Nashville  (1897),  80  Fed.  R  large  dealers  in  the  article  in  ques- 

641,  26  C.  G.  A«  69,  47  XJ.  S.  App.  718.  tion  never  send  such  goods  to  auo- 

As  stated  in  Rosenbaumv.Weeden,  tion,  and  they  will  sell  to  more  ad- 

18  Gratt.  (Ya.)  785,  98  Am.  Deo.  787,  vantage   through    a    broker,    it   is 

**  generally,  he  ought  to  sell  them  at  equally  his  duty  to  offer  them  in  the 

auction,  because  generaUy  they  will  market  through  a  broker's  agency.*  ** 
seU  to  most  advantage  in  that  way.       <  PoUen  v.  Le  Boy,  30  N.  Y.  549.  In 

But  he  need  not  always  sell  them  in  Brownlee  v.  Bolton,  44  Mich.  218,  6 

that  way,  and  it  would  be  improper  N.  W.  R  657,  it  is  said  **that  the 

for  him  to  do  so  if  it  happened  that  vendor's  right  of  resale  must  be  ex- 

they  would  sell  to  greater  advantage  ercised  in  good  faith,  and  in  such 

in  some  other  way.  Crooks  v.  Moore,  time  and  manner,  and  under  such 

1  Sandf.  (N.  T.)  297,  is  an  important  circumstances,  and  by  such  methods, 

oase  on  this  subject  and  the  rea-  as  will  be  best  calculated  to  produce 

sons  assigned  by  the  court  are  very  the  fair  value  of  the  property;  and 

strong.    The  resale  in  that  case  was  that  in  case  he  seeks  to  avail  him- 

of  iron,  and  it  was  a  private  one,  self  of  it  before  a  jury  it  is  incum- 

made  through  a  broker  in  metala  bent  on  him  to  adduce  the  necessary 

It  was  contended  that  it  should  have  facts  to  show  that  in  exercising  the 

been  made  at  auction.    'Ab  to  this  right  this  manner  was  observed."  In 

point,'  the  court  said,  'we  are. not  Bagley  v.  Findlay,  82  III  524,  it  is 

aware  that  there  is  any  rule  of  law  said  that  **  the  vendor  takes  the  po- 

which  requires  resales  to  be  made  at  sition  of  agent  for  the  vendee  [see 

auction,  and  in  no  other  mode.    We  ante,  §  1629],  and  is  held  to  the  same 

believe  the  more  sensible  rule  to  be,  degree  of  care,  judgment  and  fidelity 

that  the  seller  must  dispose  of  the  that  is  imposed  by  the  law  upon  an 

goods  in  good  faith,  in  the  mode  best  agent  put  in  the  custody  of  such 

calculated  to  produce  their  value,  goods  in  such  condition  with  instruc- 

If  the  usual  mode  of  selling  the  par-  tions  to  sell  them  to  the  best  advan- 

tioular  goods  in  the  market  where  tage." 
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and  good  judgment.^  He  is  not  obliged  to  proceed  within  the 
shortest  possible  or  even  within  the  shortest  reasonable  time. 
^^  If  made  within  a  reasonable  time,"  it  has  been  said,  ^  that  is 
all  that  can  be  required,  and  the  sale  cannot  be  invalidated  by 
showing  that  it  might  have  been  made  sooner  than  it  was." 
In  other  cases,  '^  dae  diligence  "  has  been  adopted  as  the  stand- 
ard.' 

§  1643.  Effect  of  resale  in  determining  Talne. —  The  effect 
of  a  resale,  properly  made,-^  speaking  still  of  the  case  in  which 
the  title  has  passed,  and  the  seller  is  reselling  the  buyer's  goods 
under  the  power  of  resale, —  is  that  the  amount  realized  upon 
such  resale,  less  the  reasonable  expenses  of  making  it,'  indicates 
the  amount  to  be  credited  to  the  buyer  upon  the  purchase  price 
and  determines  the  balance  for  which  he  remains  liable  to  the 
seller.* 

I  Smith  T.  Pettee,  70  N.  Y.  18;  Pick-  think  it  was  plaintiff's  right  ~  per- 

ering  V.  Bardwell,  21  Wia  562L  haps  its  duty  —  to  seU  them  forth- 

If  the  seUer  delay  for  what  ap-  with,  and  in  this  manner  reduce  its 

pears  to  be  an  unreasonable  period  damage&    Hill  v.  McEIay,  94  GaL  5, 

without  explanation,  the  price  real-  29  Paa  R  406^'*    Tustin  Fruit  Ass'n 

ized  on  the  resale  will  not  be  con-  v.  Earl  Fruit  Ca  (1898),  121  CaL  zviii, 

elusive.     Camp  v.  Hamlin,  55  Oa.  58  Pac.  R  693. 

259.  An  unexplained  delay  of  fifteen  '  Smith  v.  Pettee,  supra. 

months  was  held  too  long  in  Picker-  '  But  not.  it  seems,  the  personal  ex- 

ing  v.  Bard  well,  teupra.    On  the  other  penses  of  the  seller  in  coming  to  the 

hand,  two  months'  delay  on  a  falling  place  of  sale.    Penn  t.  Smith,  93  Ala. 

market  was  held  not  unreasonable  in  476,  9  S.  R  609. 

Rosenbaum  v.  Weeden.  suprcL  ^  Sands  v.  Taylor,  5  Johna  (N.  T.) 

In  Smith  ▼.  Pettee,  suprc^  it  is  said  895,  4  Aul  Dea  874;  Pollen  v.  Le  Boy, 

that  the  sellers  would  doubtless  be  80  N.  Y.  549:  Smith  v.  Pettee,  70  N.  T. 

bound    to    obey   any    instructions  18;  Dustanv.  McAndrew,44N.  T.  72; 

which  the  buyers  might  give  them  Sawyer  v.  Dean,  114  N.  Y.  469,  21  N. 

as  to  the  time  and  manner  of  sale,  R  R  1012;  Lewis  v.  Greider,  51 N.  Y. 

and  which  they  could  follow  with-  281;  Rice  v.  Manley,  66  N.  Y.  82;  Van 

out  sacrificing   their   lien   for  the  Brocklen  v.  Smeallie,  140  N.  Y.  70, 35 

price;  but  in  the  absence  of  any  such  N.  K  R  415:  Young  v.  Mertens,  27 

instructions  they  have  the  right  to  Md.  114;  Atwood  v.  Lucas.  58  Me.  508^ 

exercise  their  discretion  within  rea-  89  Am.  Dea  718;  Van  Horn  v.  Rucker, 

sonable  bounds.  88  Mo.  891;  Anderson  v.  Frank,  45 

Where  the  goods  were  perishable.  Mo.  App.  482;  Bagley  ▼.  Findlay,  82 

the  court  in  California  said:  **We  IlL  624;  Roebling's  Sons  Ca  v.  Fence 
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This  result  is  based  upon  the  ground  that  the  seller  has  sold 
the  buyer's  goods  by  virtue  of  an  authority  conferred  upon  him 
by  the  law,  and  that  the  sale  is,  in  legal  effect,  the  act  of  the 
buyer,  entailing  upon  him  the  same  consequences  as  though  he 
had  sold  the  goods  himself  and  applied  the  proceeds  upon  the 
purchase  price. 

§  1644.  Title  of  the  purchaser  at  the  resale.—  The  title 
which  the  purchaser  at  the  resale  can  acquire  must  depend  upon 
the  existence  of  the  vendor's  right  to  make  it  and  upon  the 
regularity  of  the  proceeding.  Mr.  Benjamin  has  stated  the 
rule  to  be  that,  ^'  where  there  has  been  a  resale,  the  title  of  the 
second  purchaser  depends  on  the  fact  whether  the  first  buyer 
was  in  default,  for  if  not  he  may  maintain  trover."      This 

Ca,  180  lU.  WO,  22  N.  K  R  518;  Mor-  can  find  another  more  in  accordance 

ris  V.  Wibaux,  159  III  627, 43  N.  K  R.  with  the  justice  of  the  case.    And 

887;  Wrigley  v.  Cornelius,  162  lU.  92,  this  appears  to  be  the  same  kind  of 

44  N.  E.  R.  406;  Whitney  v.  Board-  direction  which  was  given  in  the  oase 

man,  118  Mass.  242:  Ingram  v.  Wack-  of  Andrews  v.  Hoover,  8  Watts,  289, 

emagle,  88  Iowa.  82,  48  N.  W.  R.  998;  and  approved  by  this  court;  and  also 

Phelps  V.  Hubbard,  51  Vt.  489;  Haines  in  Girard  v.  Taggart,  5  Serg.  &  R  19. 

▼.  Tucker.  60  N.  H.  807;  Woods  v.  A  resale  is  a  usual  mode  to  ascertain 

Cramer,  84  a  C.  508,  18  a  K  R  660;  the  difference  between  the  contract 

Cook  V.  Brandeis.  8  Meta  (Ky.)  555;  price  and  the  value  of  the  article, 

Bell  V.  Offutt,  10  Bush  (Ky.),  682;  Mo-  when  the  vendee  refuses  to  accept 

Cord  V.  Laidley,  87  Oa.  221, 18  &  E.  it    But  it  is  not  the  only  mode,  nor 

R  509.  even  when  it  takes  place  is  it  decis- 

In  Pennsylvania  the  resale  seems  ive.    The  jury  may  as  was  the  case 

to  be  only  one  method  of  determin-  here,  have  evidence  of  other  kinds 

ing  the  value,  and  its  results  not  to  show  the  value,  and  are  to  judge 

necessarily  conclusive.    Thus  in  Mc-  in  the  best  manner  they  can  from 

Combs  V.  MoKennan,  2  W.  &  Serg.  the  whole  casa    The  law  lays  down 

216,.  in  speaking  of  the  assignments  no  one  mode  as  the  exclusive  one  for 

of  error,  the  court  said:  ''The  fifth  settling  the  value  of  an  article  in 

error  [assigned]  is  in  stating  that  the  market,  at  or  about  a  given  time;  it 

measure  of  damages  would  be  the  is  a  matter  to  be  left  to  the  jury  on 

difference  between  the  contract  price  the  evidence,  and  that  seems  to  be 

of  seed  and  the  price  it  subsequently  the  principle  of  the  cases.      To  like 

sold  for.    To  this,  however,  the  court  effect,  see  West  v.  Cunningham,  9 

added,  provided  that  sale  was  made  Port  (Ala.)  104,  38  Am.  Dec.  800. 

bona  fide  and  to  the  best  advantage  i  Benjamin  on  Sale  (6th  Am.  ed.), 

of  all  concerned,  and  that  the  jury  795. 
are  not  bound  by  this  rule  if  they 
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language  was  construed  by  the  court  in  Rhode  Islaiid  as  **  evi- 
dently implying  that,  if  the  first  buyer  be  in  default,  the  pur- 
chaser at  the  second  sale  acquires  a  good  title,  or  at  least 
immunity  from  suit  in  trover  or  replevin."  *  The  court  also 
quoted  with  approval  the  statement  of  Mr.  Schouler,'  that  ^^  the 
buyer's  default,  followed  by  the  seller's  resale,seems  to  consti- 
tute a  rescission  of  the  contract  in  such  a  sense  that  the  buyer 
is  not  permitted. to  follow  the  goods  into  the  new  purchaser's 
hands  and  reclaim  them  as  his  own,  but  must  look  to  his  own 
adjustment  of  damages  with  the  seller  for  indemnity,  if  indem- 
nity be  his  due." 

This  fiction  of  rescission  seems  contrary  to  the  fact,  and  no 
reason  is  apparent  why  the  ordinary  rules  applicable  to  one 
who  purchases  at  a  sale  in  tnvitum  held  by  authority  of  law 
should  not  apply. 

2.  Bight  of  Resale  an  Executory  Contract. 

§  1645.  General  considerations, —  The  right  of  resale  which 
has  thus  far  been  considered  is  that  which  attaches  for  the 
protection  of  the  seller  when  the  title  to  the  goods  has  passed 
to  the  vendee,  and  it  is  to  this  class  of  cases  alone  that  the 
right,  strictly  speaking,  belongs.  Such  a  right,  however,  i9 
constantly  asserted  in  cases  in  which  the  title  to  the  goods  has 
not  passed,  and  the  instances  are  numerous  in  which  all  of  the 
optional  remedies  of  the  seller,  heretofore  alluded  to,  are  de- 
clared to  exist  in  this  class  of  cases  also.  The  two  classes  of 
cases,  nevertheless,  are  clearly  distinguishable,  as  will  be  obvi- 
ous from  a  moment's  consideration.  The  right  of  resale  is 
primarily  a  remedy  for  enforcing  the  seller's  lien,  but  the  seller 
in  the  cases  now  under  consideration  can  have  no  lien  to  en- 
force. The  title  to  the  goods  is  still  in  him,  and  no  man  can 
have  a  lien  upon  his  own  property.  The  seller  cannot  sell  the 
goods  as  agent  for  the  buyer  for  the  same  reason  that  the 
buyer  is  not  the  owner  and  therefore  cannot  authorize  the  sale. 

1  Arnold  v.  Carpenter  (1889),  16  R.  L       '2  Schouler  on  Poi&  Fropi,  §  647. 
560,  18  Aa  R  174 
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The  seller,  moreoyer,  can  have  no  option  of  treating  the  goods 
as  his  own,  because,  ex  hypothesis  they  are  and  have  been  al- 
ways his  property. 

§  1646. .  There  are,  of  course,  cases  in  which,  though 

the  title  may  not  have  passed  at  the  time  of  the  threatened  de- 
fault of  the  buyer,  the  seller  may  still  so  far  proceed  with  per- 
formance on  his  own  part  as  to  vest  the  title  in  law  in  the 
buyer,  and  may  then  have  for  his .  protection  all  the  remedies 
which  exist  in  any  case  in  which  the  title  has  been  transferred. 
But  such  are  not  the  cases  now  referred  to,  but  simply  those 
in  which  it  is  apparent  that,  at  no  stage  in  the  negotiations, 
has  the  title  passed  into  the  buyer. 

§  1647.  Choice  of  remedies. —  If  an  attempt  were  to  be 
made  to  compare  the  several  remedies  open  to  the  choice  of 
the  seller  in  the  case  of  the  executory  contract,  the  following 
would  be  the  result:  (1)  If  the  nature  of  the  case  will  admit 
of  it,  the  seller  may  proceed  to  so  far  complete  the  perform- 
ance on  his  own  part  as  to  transfer  the  title  to  the  buyer,  and 
may  then  avail  himself  of  all  of  the  remedies,  either  against 
the  goods  or  against  the  buyer  personally,  which  are  appropri- 
ate to  such  a  case.  (2)  He  may  treat  the  contract  as  broken 
by  the  buyer,  before  the  passing  of  the  title,  and,  keeping  the 
goods,  may  sue  the  buyer  for  damages  for  the  latter's  breach 
of  contract.  (3)  He  may  treat  the  contract  as  broken,  as  in 
the  last  instance,  and  may  proceed  to  sell  the  goods  for  the 
purpose  of  ascertaining  the  damages  to  be  sued  for  —  those 
damages  being,  as  will  be  seen  hereafter,  ordinarily  the  differ- 
ence between  what  the  buyer  was  to  pay  for  them  and  what 
they  can  be  sold  for  in  the  market.  (4)  In  some  cases  he  may 
treat  the  contract  as  rescinded  and  proceed  upon  that  basis. 

§  1648.  .  Of  these  four  remedies,  the  only  one  to  be 

considered  in  this  subdivision  of  this  chapter  as  a  remedy 
against  the  goods  is  obviously  the  third,  and  the  third  is  just 
as  obviously  only  an  incident  to  the  second,  which  is  a  remedy 
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against  the  buyer  personally  —  a  class  of  remedies  to  be  con- 
sidered in  the  following  chapter. 

§  1649,  Nature  of  right  of  resale*— The  remedy  of  the 
seller,  where  the  title  has  not  passed,  being  thus  primarily  a 
personal  one  for  the  recovery  of  damages,  and  those  damages 
being,  as  already  stated,  ordinarily  the  difference  between  the 
contract  price  and  the  market  value  of  the  goods,  it  becomes 
material  to  show  what  that  market  value  is.  Two  methods  of 
proving  this  value  are  available  to  the  plaintiff:  (1)  He  may 
call  witnesses,  familiar  with  the  market,  to  testify  what  the 
market  value  of  the  goods  in  question  was  at  the  time  and 
place  in  issue,  i.  e.y  what,  in  their  opinion,  the  goods  would 
have  sold  for,  if  they  had  been  put  upon  the  market.  (2)  He 
may  himself  proceed  to  sell  the  goods  in  the  market,  and  may 
then  show  what,  in  fact,  they  did  sell  for. 

The  purpose  of  this  sale  by  the  vendor  is  to  make  evidence 
for  himself  of  a  matter  of  fact,  rather  than  to  rely  upon  what 
must  otherwise  be  somewhat  a  matter  of  conjecture  or  opinion. 

§  1650,  How  resale  should  be  made. —  The  seller,  in  these 
cases,  is  not  bound  to  resell,  in  order  to  ascertain  the  value:  he 
may  either  resell  or  rely  upon  other  evidejnoe  of  value,  at 
his  option.  If  he  does  resell,  he  must,  in  order  to  have  the  result 
available  as  evidence  of  value,  pursue,  in  substance,  the  same 
course  as  that  required  of  a  vendor  who  sells  to  enforce  his 
lien;  that  is,  as  stated  in  foregoing  sections,  he  must  sell  in 
good  faith,  within  a  reasonable  time,  after  notice  ^  in  the  custom- 
ary manner,  and  at  the  place  of  delivery,  or,  if  there  be  no 
market  there,  then  in  the  nearest  and  most  available  market. 


1  That  notice  of  the  intention  to  the  seUer  must  proceed  with  "  doe 

resell  is  necessary,  even  on  the  exec-  diligence,"  see  Gehl  v.  Milwaukee 

utory  contract,  in  order  to   make  Produce  Ca  (1900),  105  Wis*  578,  81 

the  price  so  obtained  the  basis  of  re-  N.  W.  R  066.    See  also  Tripp  v.  For- 

covery,  see  Davis  Sulphur  Ore  Ca  v.  saith  Mach.  Ca  (1897),  69  N.  H.  23a, 

Atlanta  Guano  Ca  (1900),  109  Ga.  607,  45  AtL  R  748w 
84  S  E.  R.  1011,  and  cases  cited.    That 
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§  1651.  Purpose  of  this  chapter. 

1652.  What  questions  arise. 

L  Whebe  ths  Titlb  has  Passed. 

1653.  In  general 

1.  Where  the  Goods  have  been  Ddiv- 

erecL 

1654  Recovery  of  price  the  chief 
object 

1655.  Seller  cannot  rescind  for  mere 
non-payment  of  price. 

1656. May  rescind  for  fraud. 

1657. May  reserve  lien  by  con- 
tract. 

165&  Seller  may  recover  price  as  for 
goods  sold  and  delivered. 

1659.  When  credit  given. 

1660.  When  no  credit  given. 

1661»  1663.  When  payment  of  price 

is  due — On  delivery. 

1663. At  expiration  of  term  of 

credit. 

1664 How  when  bill  or  note 

was  to  be  given  for  the 
price. 

1665.  Actual  delivery  and  accept- 
ance necessary  to  sustain 
count  for  goods  sold  and 
delivered. 

1666b  Actions  for  deceit 


2b  Where  the  Qooda  have  not  been  De- 

livered, 

1667.  Title  passing  though  goods 

not  delivered. 

1668.  Recovery  of  price  where  seller 

yet  to  do  something  to  the 
gooda 
1669L  Recovery  of  price  where  seller 
holds  as  bailee  for  buyer. 
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§  1670,1671.  Recovery  of  price  where 

seller  claims  his  lien. 
1672L  Reco  veryof  price  where  seller 

stops  goods  in  transit. 
1678.  Recovery  of  residue  of  price 

after  resale  in  pursuance 

of  lien. 
1674-1677.  Recovery  of  price  where 

buyer  fails  or  refuses  to 

take  the  gooda 
1678, 1679.  Other  remedies  in 

like  cases. 
1680.  Vendor  may  resell  and 

recover  deficiency. 
1681, 1682.  Right  to  keep  prop- 
erty as  his  own  and  recover 

deficiency. 

EL  Wheke  the  Title  had  not 

PASSEa 

168a  In  general 

1.  Where  the  Ooods  have  been  DeUv" 

eredL 

1684-168a  Recovery  of  goods  and 
damages  for  breach  of  con- 
tract 

2.  Where  the  Ooodeh^ave  not  been  De- 

livered, 

1689.  Where  title  has  not  passed 
and  goods  not  delivered,  ac- 
tion for  damages  is  remedy. 

1690.  Measure  of  damages  usually 
difference  between  con- 
tract price  and  matrket 
price  at  time  and  place  of 
delivery. 

1691 Time  for  delivery. 

1698.  How     market  .value 


shown— Resala 
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§  1693. 


Scope  of  evidence. 


I  g  1703, 1703. 


1694.  Fall  contract  price  after  ten- 

der allowed  in  some  cases. 

1695.  Ck>ntracts   for   sale   of 

stocks. 

—  Contracts  for  manufact- 


1696. 


1697. 


169a 


ure  of  chatteL 

Contracts   for  produc- 


tion of  that  which  has  no 

market  value. 

—  This  not  the  general  rule. 


1699.  Countermanding  perform- 
ance of  executory  contract. 
—  Countermanding  order 


1700. 


170L 


after  part  delivery. 

Countermanding  order 


for  goods  when  partly  man- 
ufactured. 


Countermanding 


order  before  manufacture 

begun. 

—  Loss  of  profits. 

Form  of  repudiation. 


1704 
1705. 

1706.  Effect  on  seller's  rights  of 

repudiation  by  the  buyer. 

1707.  Seller    not    obliged  to 

treat  it  as  a  present  breach. 

Contract  kept  alive  for 


170a 


the  benefit   of  both   par- 
ties. 
1709-1712L  Measure  of   dam- 
ages if  seller  does  treat  it 
as  present  breach. 

Treating  contract  as  re- 


17ia 


scinded    and    recovering 
quantum  valebat 


§  1651.  Purpose  of  this  chapter. — In  the  preoeding  chapter 
there  has  been  consideration  of  the  remedies  of  the  unpaid 
seller  against  the  goods.  It  is  the  purpose  of  this  chapter  to 
treat  of  the  remedies  which  the  seller  has,  not  against  the  goods, 
bat  against  the  buyer  personally.  These  personal  remedies  in 
this  case,  as  in  most  other  cases,  are  ordinarily  the  primary  ones, 
while  the  remedies  against  the  goods  are  usually  concurrent  or 
collateral  only  and  exist  for  the  purpose  of  securing  and  pro- 
tecting the  others.  In  dealing  with  the  subject  here,  questions 
of  mere  pleading  and  practice  will  in  general  be  omitted,  as 
involving  matters  largely  of  local  law,  and  the  consideration 
will  be  confined  to  the  general  rules  of  law  which  govern  the 
subject. 

§  1652.  What  questions  arise. —  It  will  be  obvious  upon  re- 
flection that  a  variety  of  conditions  may  arise,  the  chief  among 
which  will  perhaps  be  these: 

I.  The  title  has  passed,  and 

(1)  The  goods  have  been  delivered,  or 

(2)  The  goods  still  remain  in  the  possession  of  the  seller. 
II.  The  title  has  not  passed,  and 

(1)  The  possession  has  been  surrendered  temporarily  to 

the  buyer,  or 

(2)  The  goods  still  remain  in  the  custody  of  the  seller. 
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There  may  also  be  involved  questions  of  deceit  or  fraud  and 
a.  consequent  power  of  rescission.  There  may  also  be  rights  of 
recaption  or  rescission  reserved  by  the  special  agreement  of  the 
parties. 

The  chief  distinction  suggested  between  the  cases  in  which 
the  title  has  or  has  not  passed,  as  modified  by  the. further  con- 
sideration of  the  change  of  possession,  seems,  however,  to  be 
most  appropriate  to  the  present  purpose  and  will  be  adopted 
in  this  chapter. 

I. 

Whebb  the  Tftlb  has  Passed. 

§  1653.  In  general. — As  suggested  in  the  preceding  section, 
a  distinction  may  well  be  drawn  between  those  cases  in  which 
the  goods  have  been  delivered  and  those  in  which  the  goods 
«till  remain  in  the  custody  of  the  seller.  For  the  purposes  of  a 
lien,  this  is  obviously  important ;  it  is  equally  so  from  the  stand- 
point of  a  possible  recaption  or  rescission ;  and  from  the  stand- 
point of  the  form  of  action  the  distinction  is  represented  in  the 
well  known  difference  in  th.^  comtnon  counts  between  the  count 
for  goods  sold  a/nd  ddi/vered  and  the  count  for  goods  bargained 
-and'  sold. 

1.  Where  the  Goods  have  "been  Delivered. 

§  1654,  Recovery  of  price  the  chief  object. —  If  the  title  has 
passed  and  the  goods  have  been  delivered  to  the  buyer,  the 
seller's  chief  aim  will,  of  course,  be  the  recovery  of  the  price, 
and  the  remedies  which  will  coerce  or  secure  payment  will 
therefore  be  paramount.  In  this  line  it  may  be  noticed  first 
that  — 

§  1655.  The  seller  cannot  rescind  merely  for  non-payment 
of  the  price. —  By  the  hypothesis,  the  title  has  passed  and  the 
^oods  have  been  delivered,  and,  unless  he  has  expressly  retained 
by  contract  some  lien  or  option  to  rescind,  his  remedy  lies  in 
action  only:  he  cannot  rescind  and  recover  his  goods  simply  be- 
cause the  buyer  does  not  pay  when  or  as  agreed.* 

1  Kramer  v.  Messner  (1897),  101  Iowa,  88»  69  N.  W.  B.  1142L 
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§1656. Seller  may  rescind  for  fraud  •—The  seller 

may,  of  course,  in  many  cases,  if  be  has  not  waived  bis  rigbt, 
rescind  the  sale  and  recover  his  goods  where  the  sale  was 
brought  about  by  fraud  or  deceit.  That  question  has,  how- 
ever, been  fully  considered  in  a  previous  chapter,^  and  need  not 
be  repeated  here. 

§1657. Seller  may  reserve  lien  by  contract.— So, 

also,  the  seller  may  by  contract  have  reserved  a  lien  which 
will  secure  the  price  notwithstanding  the  transfer  of  the  title 
and  the  delivery  of  the  goods;-  but  the  subject  of  contract 
liens  is  beyond  the  range  of  the  present  work,  and  must  be 
found  considered  in  treatises  upon  the  law  of  liens  and  chattel 
mortgages,  like  the  excellent  books  of  Mr.  Jones.' 

Confining  ourselves,  then,  to  rights  of  action  merely,  it  may 
be  noticed  first  that — 

§  1658.  Seller  may  recover  price  as  for  goods  sold  and  de* 
livered. —  The  simplest  and  most  common  case  of  all  is  the 
case  in  which  the  title  has  passed  and  the  goods  sold  have,  either 
actually  or  in  contemplation  of  law,  been  delivered  to  the  buyer. 
Here  nothing  remains  to  be  done  except  the  payment  of  the 
price,  which  is  due  either  upon  the  delivery  of  the  goods  or  at 
the  expiration  of  the  term  of  credit,  if  any;  and,  upon  default 
in  payment,  the  seller  may  sue  the  buyer  for  the  price,  as  for 
goods  sold  and  delivered.* 

§  1659.  When  credit  given. —  In  such  a  case,  as  has 

been  seen,  if  credit  has  been  given  but  no  lien  has  been  retained, 
and  there  is  no  warrant  for  the  rescission  of  the  sale,  the  sell- 
er's only  remedy  is  this  personal  action  against  the  buyer;  and 
the  measure  of  his  recovery  will  bo  the  price  agreed  upon, 
with  interest  from  default.    If  no  price  has  been  agreed  upon, 

^  See  ante,  §  886  e^  seg.  «  See  Chitty  on  Pleading  (16th  Ank 

»  See  ante,  §  577.  ed.),  *  p.  356, 

*  See  Jones  on  Chattel  Mortgages 
(4th  ed);  Jones  on  Liena 
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then  the  fair  value  —  the  reasonable  Value  —  measured  by  the 
market  price,  if  any,  will  be  the  basis  of  recovery.^ 

§  1660, When  no  credit  given. — If,  however,  no  credit 

were  agreed  upon,  then,  as  has  been  seen,  delivery  and  payment 
are  presumed  to  be  coincident;  the  delivery  in  such  a  case  is 
in  law' deemed  to  be  conditioned  upon  immediate  payment,  and 
if  the  buyer,  having  obtained  possession  of  the  goods,  refuses 
to  pay  for  them,  in  violation  of  this  condition,  the  seller  may 
either  recover  his  goods,'  or,  waiving  this  right,  may  sue  at 
once  for  the  price.' 

§  1661.  When  payment  of  the  price  is  due  —  On  delivery. 

The  general  question,  when  the  payment  of  the  price  is  due, 
has  already  been  considered  in  an  earlier  chapter,^  and  the  dis- 
cussion need  not  be  repeated  here.  It  will  suffice  to  recall 
what  has  been  frequently  observed,  that,  where  no  term  of 
credit  has  been  agreed  upon,  it  is  presumed  that  delivery  and 
payment  are  to  be  concurrent  acts,  and  the  paymient  is  there- 
fore due  at  the  time  of  the  delivery  of  the  goods  at  least.* 

iSee   ante,  %  207;   Livingston  v.  of  the  goods,  or  by  fraud,  it  wiU  not 

Wagner  (1805),  23  Nev.  53,  42  Paa  R  authorize  a  transfer  which  wiU  de- 

290;  Comstock  t.  Sanger  (1883),  51  feat  the  title  of  the  original  owner. 

Mich.  497,  16  N.  W.  R  872;  Love  joy  EvansvUle  &  Terre  Haute  R.  Ca  v. 

V.  Michels  (1891),  88  Mich.  15,  49  N.  Erwin  (1882),  84  Lid.  457.    So  where 

W.  R  901, 13  L.  R  A.  770;  Greene  v.  such  a  conditional  vendee,  without 

Lewis  (1887),  85  Ala.  221,  4  S.  R  740,  the  knowledge  or  consent  of  the  seller 

7  Am.  St  R  42;  Shealy  v.  Edwards  and  without  compliance  with  the 

(1S82),  73  Ala.  175,  49  Am.  R  43;  Mo-  terms  of  the  sale,  resells  such  prop- 

Ewen  V.  Morey  (1871),  60  HL  32.  erty  to  a  third  person,  who  converts 

2  See  ante,  §  554  it  to  his  own  use,  such  third  person 

'  See  ante,  g  549.  acquires  no  title  as  against  the  orig- 

Recovery   from    sob-vendee. —  inal  seller  and  is  liable  to  him  for  its 

Where  personal  property  is  sold  for  value,  or  for  the  balance  due  him 

cash  on  delivery,  the  sale  is  condi-  from  his  vendee  on  the  agreed  price, 

tional,  and  the  title  will  not  vest  in  Lanman  v.  McGregor  (1883),  94  Ind. 

the  purchaser  until  the  terms  of  the  301. 

sale  are  complied  with;  and  though,  ^Ante,  Book  IV,  ch.  VIII,  §  1404 

as  a  general  rule,  a  bill  of  lading  is  et  aeq, 

evidence  of  title  to  personal  prop-  *  See  an^c,  §  1407.   Where  the  goods 

erty,  yet  if  it  be  obtained  without  are  to  be  delivered  in  instalments  as 

the  authority  of  the  owner  and  seller  called  for,  payment  is  due  as  each 
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§  1662,  .  It  may,  however,  become  due  before  an  actnal 

delivery  in  many  cases;  because,  as  has  been  seen,  unless  the 
seller  is  bound  to  send  or  carry  the  goods  to  the  buyer,  readi- 
ness and  willingness  to  deliver  are  all  that  is  necessary  to  en- 
able the  seller  to  recover  the  price,*  and  where  the  seller  is  to 
deliver  at  a  particular  place,  a  delivery  there  entitles  him  to  a 
recovery  of  the  price  without  proof  of  an  actual  acceptance  by 
the  buyer.^  By  express  stipulation,  moreover,  payment  may 
be  due  before  the  time  for  delivery  has  arrived  or  even  before 
the  transfer  of  the  title.'  But  as  the  present  subdivision  has 
to  do  with  those  cases  only  in  which  a  delivery  has  taken  place, 
nothing  further  need  be  considered  here  than  the  rule  of  pay- 
ment upon  delivery  where  no  credit  has  been  given  and  such 
payment  has  not  been  waived. 

§  1663.  At  expiration  of  term  of  credit. —  Where, 

however,  a  term  of  credit  has  been  given,  then,  as  has  been 
seen,^  payment  is  not  due  until  the  term  of  credit  has  expired. 
Even  if  fraud  were  present,  the  action  for  the  price  is  not,  as 
has  been  seen,^  to  be  accelerated  by  that  fact,  though  the  seller 
by  rescinding  the  sale  might  recover  his  goods,  or  their  value, 
in  an  action  for  their  conversion. 

§  1664. How  when  bill  or  note  was  to  be  given  for 

the  price, —  But  if  the  term  of  credit  were  given  upon  the  con- 
dition that  the  buyer  should  give  a  note  or  other  security  for 
the  price,  and  the  buyer,  upon  demand,  refuses  to  give  the 
note  or  security  as  agreed,  the  seller,  while  he  may  not  per- 
inatal men  t  is  delivered.  Pineville  Ghilloway  t.  Holmes  (1844X  1  Doug. 
Lumber  Ca  v.  Thompeon  (1891).  46  (Mich.)  83a 
Minn.  502,  49  N.  W.  R.  204.  ^  See  ante,  §  1411,  and  cases  cited. 

1  See  ante,  §  1412.  One  who  receives  credit  for  goods 

2  Schneider  v.  Oregon  Paa  R.  Ca  in  consideration  of  his  agreement  to 
(1890),  20  Oreg.  172,  25  Pac.  R.  391  do  certain  things,  which  he  fails  to 
[citing  Nichols  v.  Morse,  100  Mass.  do,  may  be  sued  for  the  price  of  the 
623;  Pacific  Iron  Works  v.  Long  goods  as  though  no  credit  had  been 
Island  R.  Co.,  62  N.  Y.  272J.  given,    Wineman  v.  Walters  (1884)^ 

sSee  ante,  §  1416.  53  Mich.  470, 19  N.  W.  R.  15a 

^See  an^e,  §  1410,  and  oases  cited; 
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I 

haps  maintain  assumpsit  for  the  goods  sold  until  that  credit  has 
expired,  may  yet  sue  immediately  for  the  breach  of  the  special 
agreement,  and  recover  as  damages  the  whole  valae  of  the 
goods,  less,  perhaps,  the  interest  for  the  stipulated  period.^ 

§  1665.  Actual  deliyery  and  acceptance  necessary  to  sus- 
tain count  for  goods  sold  and  delivered.—  In  ord^er  that  there 
may  be  a  recovery  of  the  price  in  the  form  now  under  consid- 
eration, i.  e.j  on  the  count  for  goods  sold  and  delivered,  it  is  in- 
dispensable, according  to  a  very  recent  case,  that  there  be  an 
actual  delivery  and  acceptance  of  the  goods  free  from  the  oper- 
ation of  the  seller's  lien.  A  mere  tender  will  not  suffice.  '^  The 
plaintiff  must  prove  not  only  such  a  delivery  as  will  vest  the 
property  in  the  goods  in  the  defendant,  but  such  a  delivery  as 
will  divest  himself  of  all  lien  upon  the  goods,  and  enable  the 
defendant  to  maintain  trover  for  them  without  paying  or  offer- 
ing to  pay  for  them."  * 

§  1666.  Actions  for  deceit. —  Instead  of  suing  for  the  price 
as  discussed  in  the  preceding  sections,  and  instead  of  rescind- 
ing the  sale  for  fraud  —  often,  indeed,  because  rescission  is  not 
feasible  or  possible, —  the  seller  may  in  many  cases  maintain 
an  action  of  tort  against  the  buyer  for  fraudulent  practices  in 
inducing  the  sale.  What  the  elements  are  which  must  be  pres- 
ent to  constitute  fraud  and  which  will  sustain  an  action  for 
deceit  has  been  discussed  in  an  earlier  chapter,^  and  need  no  t 

1  Hanna  v.  MiUs  (1898),  21  Wend.  See  also  Kokomo  Strawboard  Co,  v. 

(N.  Y.)  90,  34  Am.  Dec.  216;  Foster  y.  Inman  (1892),  184  N.  Y.  92,  31  N.  E. 

Adams  (1888),  60  Vt  392,  15  AtL  R  B.  24a 

169,  6  Am.  StR  120;  Young  v.  Dal-  'Greenleaf  v.  Gallagher  (1900),  93 

ton  (1892),  83  Tex.  497,  18  a  W.  R  Ma  549,  45  Atl.  R.  829,  74  Am.  St.  R 

819  [citing  Hanna  ▼.  MUls,  supra;  371  [citing  Atwood  v.  Lucas,  53  Me. 

Hays  V.  Weatherman,  14  Ind.  841;  508;  Tufts  v.  Grewer,  83  Ma  407,  22 

Rinehart  v.  Olwine,  5  Watts  &  Serg.  Atl.  R.  382;  Moody  v.  Brown,  34  Me. 

162];  Morgan  t.  Turner  (1893),  4  Tex.  107;  Edwards  v.  Railroad  Ca.  54  Me. 

App.  192,  23  a  W.  R.  284  [citing  also  105;  Means  v.  Williamson,  37  Me.  556; 

Clodf elter  v.  Hulett,  72  Ind.  148 ;  Car-  Pettengill  v.  Merrill,  47  Ma  109 ;  Gooch 

nahan  v.  Hughes,  108  Ind.  225,  9  N.  v.  Holmes,  41  Ma  528,  explaining  Mer- 

E.  R  79];  Osborne   &    Ca  v.  Bell*  riU  v.  Parker,  24  Ma  89]. 

(1886)»  62  Mich.  214,  28  N.  W.  R  841.  ^See  ante,  g§  866  e^  Mg.,  886  e«  seq. 
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be  repeated  here.  It  will  suffice  to  say  that,  where  those  ele- 
ments are  present,  the  defrauded  seller  may  maintain  his  action 
in  tort  for  the  deceit,  and  recover  damages  for  the  injury  so  in- 
flicted.* 

2.  Where  the  Goods  have  not  'been  Delivered. 

§  1667.  Title  passing^  though  goods  not  delivered. —  As 

has  been  already  seen,  the  title  may  pass  at  once,  though  the 
goods  are  not  to  be  delivered  until  a  later  time.  On  the  trans- 
fer of  the  title  an  obligation  to  pay  the  price  will  at  once 
arise,  though  that  payment  may  not  be  due  until  the  delivery 
of  the  goods.  Such  delivery,  moreover,  may  be  postponed  for 
a  variety  of  reasons. 

Among  the  causes  which  may  thus  operate  to  leave  the  goods 
in  the  custody  of  the  seller,  the  most  important  perhaps  are 
these:  1.  Because,  though  the  title  has  passed,  the  seller  has 
yet  to  do  something  to  the  goods  to  fit  them  for  delivery. 
2.  Because,  though  the  title  has  passed,  the  goods  remain  in 
the  possession  of  the  seller  as  bailee  for  the  buyer.  3.  Because, 
though  the  title  has  passed,  the  seller  retains  possession  by 
virtue  of  his  vendor's  lien.  4.  Because,  though  the  title  has 
passed  and  the  vendee  ought  to  take  the  goods  and  pay  for 
them,  he  refuses  to  do  so  or  repudiates  the  contract. 

§  1668.  Recovery  of  price  where  seller  yet  to  do  some- 
thing to  the  goods, —  In  the  first  of  these  cases  the  obligation 
to  pay  would  doubtless  arise  upon  the  transfer  of  the  title, 
though  the  payment,  in  the  absence  of  an  express  stipulation, 
would  usually  not  be  regarded  as  due  until  the  thing  to  be 
done  by  the  seller  was  performed.  Circumstances,  however, 
might  clearly  show  that  payment  was  to  be  due  at  once,  though 
the  act  to  be  done  was- to  be  performed  later;  and  express  stip- 
ulations to  that  effect  would,  of  course,  be  entirely  competent. 
If  so  made  due,  the  seller,  upon  default  of  payment  by  the 
purchaser,  may  maintain  an  action  for  the  price  as  for  goods 
bargained  and  sold. 

iSee  People  v.  Heal7(1889),  128  HL  9»  20  N.  &  R  602, 15  Asa.  St  R  9a 
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§  1669,  BecoTery  of  price  where  seller  holds  as  bailee  for 
bayer. — Cases  of  the  second  class  would  involve  somewhat 
different  considerations.  If  the  title  has  passed,  but  the  seller 
retains  possession  as  bailee  for  the  buyer,  an  obligation  to  pay 
would  arise  upon  the  transfer  of  the  title,  and,  in  the  absence 
of  agreement  otherwise,  payment  would  doubtless  be  deemed 
due  at  the  time  of  the  constructive  delivery  to  the  buyer  and 
the  assumption  of  the  new  attitude  by  the  seller.  Action  might 
therefore  be  maintained  for  its  recovery.^ 

The  seller,  clearly,  by  virtue  of  his  lien  might  insist  upon 
payment  before  he  surrendered  the  goods. 

§  1670.  Recovery  of  price  where  seller  claims  his  lien. — 

In  the  third  case,  where  the  seller  is  in  possession  by  virtue  of 
his  lien,  still  different  considerations  arise.  If  a  credit  has 
been  given  which  has  not  yet  expired,  no  action  can,  of  course, 
be  maintained  until  that  credit  has  expired.  If  no  such  credit 
were  given,  or  if  given  had  expired,  an  obligation  to  make  im- 
mediate payment  will  arise,  and  the  seller,  though  still  in  pos- 
session by  virtue  of  his  lien,  may  at  once  recover  the  price  in 
an  action  for  goods  bargained  and  sold.  As  stated  in  a  recent 
case,  ^Hhere  may  be  a  bargain  and  sale  of  goods  sufficient  to 
transfer  the  title,  and  thus  to  support  an  action  for  goods  bar- 
gained and  sold,  without  any  such  delivery  as  will  amount  to 
a  transfer  of  possession.  The  former  is  quite  consistent  with 
the  vendor's  retaining  a  lien  for  the  price,  and  thus  retaining 
possession  until  the  price  is  paid." ' 

§  1671,  .  The  same  rule  is  stated  in  another  case*  as  fol- 
lows: ^^  Under  a  contract  of  sale,  when  the  goods  have  been  so 

» Armstrong  v.  Turner  (1878),  49  88;  Simmons  v.  Swift,  5  R  &  Cr. 
Md.  589.  857;  2  Kent's  Com.  492.1. 

2Frazier  t.  Simmons  (1885),  189  'MitcheU  v.  Le  Clair  (1896),  165 
Mass.  531, 2  N.  E.  R.  112  [citing  Morse  Mass.  808,  43  N.  E.  R.  117  [citing 
T.  Slierman,  106  Ma8&  480,  432;  Has-  Morse  v.  Sherman,  106  Mass.  430; 
kins  V.  Warren,  115  Masa  514,  533;  Putnam  v.  Glidden,  159  Mass.  47,  34 
Safford  v.  McDonough,  120  Mass.  290;  N.  K  R.  81,  38  Am.  St  R.  394;  White 
Arnold  v.  Delano,  4  Cush.  (Masa)  33,    t.  Solomon,  164  Mass.  51^  42  N.  E.  R. 

104,  30  L.  R  A.  537]. 
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appropriated  and  set  apart  [as  to  complete  the  sale  and  pass 
the  title],  the  vendor  has  done  that  which  by  the  terms  of  the 
agreement  makes  the  whole  consideration  payable ;  and  so  long^ 
as  he  remains  ready  to  do  whatever  else  is  to  be  done  to  give 
the  vendee  the  benefit  of  his  purchase,  he  is  entitled  to  receive 
the  agreed  price  without  reduction  on  account  of  his  retention 
of  his  lien  upon  the  property." 

§  1672.  BeeoTery  of  price  where  seller  stops  goods  la 
transit. —  For  like  reasons  the  seller  may  recover  the  price 
although  he  may  have  exercised  his  right  to  stop  the  goods  in 
transit.  The  exercise  of  this  right,  as  has  been  seen,^  does  not 
rescind  the  sale,  but  simply  restores  the  seller  to  his  possession 
and  his  lien.  Neither  does  the  insolvency  of  the  buyer  operate 
to  rescind  the  sale.  The  seller  rnay^  as  has  been  seen,'  pursue 
his  remedy  of  resale;  but  he  is  not  obliged'  to  do  so.  He  may, 
in  the  language  of  Kent,'  ^'  sue  for  and  recover  the  price,  not- 
withstanding he  has  actually  stopped  the  goods  in  transitu^ 
provided  he  be  ready  to  deliver  them  upon  payment." 

If  the  vendee  has  already  paid  part  of  the  price,  he  cannot 
recover  it  because  of  such  stoppage,  though  he  is,  of  course, 
entitled  to  the  benefit  of  it  as  an  extinguishment  ^o  tanto  of 
the  price.* 

§  1673.  ReeoTery  of  residae  of  price  after  resale  in  pnr* 
saance  of  lien. —  And  so  the  seller  who,  in  pursuance  of  his 
lien,  has  rightfully  resold  the  goods  may,  as  has  been  seen,  re- 
cover of  the  buyer  the  residue  due  upon  the  price.^  But  this, 
of  course,  presupposes  that  the  seller's  resale  has  been  due  and 
regular,  for  it  is  clear  that  a  wrongful  resale  of  the  goods  will 
defeat  the  seller's  claim  to  the  price.* 

§  1674.  Becovery  of  price  where  bnyer  fails  or  refuses  to 
take  the  goods. —  The  fourth  case  also  is  unlike  the  others. 
If  the  title  has  passed,  and  the  seller  has  done  all  that  is 


1  Ante,  §  152a  ^  Newhall  ▼.  Vargas,  wpra. 

^  Ante,  %  1621  et  aeq.  '  »  See  anfe^  §  164a 

S2  Kent's  Ck>m.  541;   NewhaU  v.       «  Bowser  y.  Birdsell  (1882)^  49  Miolu 

Vargas  (1S39),  15  Ma  814, 88  Am.  Dec    5, 12  N.  W.  R.  88a 

617. 
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quired  to  be  doae  upon  his  part  —  has  taken  the  goods  to  the 
specified  place,  if  any,*  or  tendered  them  when  tender  is  re- 
quired,* or,  as  in  the  usual  case  where  no  such  active  perform- 
ance is  required,  stands  ready  and  willing  to  surrender  the 
goods  upon  performance  by  the  buyer,'  —  and  the  buyer  fails 
or  refuses  to  take  the  goods  and  pay  the  price,  an  action  as 
for  goods  bargained  and  sold  may  be  maintained.^  An  actual 
change  of  possession  is  not  essential  to  sustain  an  action  for 
goods  bargained  and  sold  if  the  title  has  been  transferred.^ 

§  1675* .  In  accordance  with  this  rule,  though  the  con- 
tract were  at  first  executory  —  as  where  the  specific  goods 
were  not  then  ascertained, —  still,  unless  repudiated  before  the 
time  for  performance  has  arrived,  the  seller,  who  has  so  appro- 
priated the  goods  to  the  contract  as  to  pass  the  title  to  them 
in  accordance  with  the  rules  laid  down  in  a  preceding  chapter,* 
may  recover  the  price  as  for  goods  bargained  and  sold.' 

1  Schneider  v.  Oregon  Paa  R  Ca  ery  as  will  pass  the  title  and  vest  the 
(1890),  20  Oreg.  172,  25  Pac  R.  391.         property  in  the  purchaser.    McCor- 

2  See  anfe,  §1180l  mick  Harv.  Mach.  Ca  y.  Baifany 
'Middlesex  Ca  v.  Osgood  (1855),  4    (1899),  78  Minn.  370,  31  N.  W.  R.  10. 

Gray  (Mass.),  447.  •  Ante,  g  694  et  seq, 

*Soott  V.  England  (1844),  2  DowL  'Mitchell  v.  Le  Clair  (1896),  165 
&  L.  520;  Morse  v.  Sherman  (1871),  Mass.  308,  43  N.  E.  R  117.  where  it  is 
106  Mas&  430;  Doremus  y.  Howard  said:  *< Under  a  contract  of  sale,  when 
(1852),  23  N.  J.  L.  390;  Lassing  v.  the  goods  have  been  so  appropriated 
James  (1895),  107  CaL  348,  40  Paa  R  and  set  aside,  the  vendor  has  done 
534;  Wood  v.  Michaud  (1896),  63  Minn,  that  which  by  the  terms  of  the  agree- 
478, 65  N.  W.  R  963;  Unexcelled  Fire-  ment  makes  the  whole  consideration 
works  Ca  v.  Polites  (1890),  130  Pa.  payable;  and  so  long  as  he  remains 
St  536, 18  AtL  R  1058,  17  Am.  St.  R  ready  to  do  whatever  else  is  to  be 
788;  Ouillon  v.  Earnshaw  (1895),  169  done  to  give  the  vendee  the  benefit 
Pa.  St  463,  32  AtL  R  545b  of  his  purchase,  he  is  entitled  to  re- 
^  "  All  that  is  necessary  to  enable  a  ceive  the  agreed  price  without  de- 
party  to  maintain  an  action  for  goods  duction  on  account  of  his  retention 
bargained  and  sold  is  that  the  prop-  of  his  lien  upon  the  property."  Cit- 
erty  in  the  specific  goods  should  have  ing  Morse  v.  Sherman,  106  Mass.  430; 
I)assed.'*  Scott  v.  England,  supra,  Putnam  v.  Glidden,  159  Mass.  47,  34 
But  in  order  that  an  action  for  the  N.  R  R  81;  White  v.  Solomon,  164 
price  shall  be  maintained  it  is  indis-  Masa  516,  42  N.  E.  R  104^  30  U  R  A. 
pensable  that  there  shall  have  been  537. 
such  an  actual  or  constructive  deliv- 
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# 

§  1676. .  For  like  reasons,  opoa  an  execntory  contract 

to  manufacture,  grow  or  otherwise  produce  or  procure  goodsy 
not  repudiated  before  performance  is  due,  the  seller,  upon  so         1 
manufacturing  or  producing  the  goods  as  to  pass  the  title  to 
them  within  the  rules  previously  laid  down,^  may  recover  the 
price  as  for  goods  bargained  and  sold.' 

§  1677.  .  Even  though  the  seller,  as  will  be  seen  in  the 

following  section,  might  have  the  right  to  resell  the  goods,  he 
is  not  obliged  to  do  so:  that  remedy  is  optional,  and  if  the 
seller  prefers  to  sue  for  the  price,  he  has  an  undoubted  right 
to  so  proceed.' 

§  1678. Other  remedies  in  sach  eases. — The  remedy 

by  action  for  the  price  is,  however,  not  the  only  one  of  which 
the  seller  may  avail  himself  in  such  a  case.  As  has  been  seen, 
it  is  often  said  that  the  seller  has  his  choice  of  three.*  To  re- 
peat what  has  so  frequently  been  quoted,  these  are  said  to  be 
the  remedies  of  the  seller: 

"  (1)  He  may  store  or  retain  the  property  for  the  vendee, 
and  sue  him  for  the  entire  purchase  price. 

"  (2)  He  may  sell  the  property,  acting  as  the  agent  for  this 
purpose  of  the  vendee,  and  recover  the  difference  between  the 
contract  price  and  the  price  obtained  on  such  resale;  or, 

"  (3)  He  may  keep  the  property  as  his  own,  and  recover  the 
difference  between  the  market  price  at  the  time  and  place  of 
delivery  and  the  contract  price."  • 

§  1679.  .  This   grouping  of  remedies,  however,  can 

scarcely  be  said  to  be  accurate,  either  in  the  case  of  the  exe- 

1  See  ante,  §  754  et  seq,  '  lASsing  y.  James  (1895%  107  CaL 

^  See  the  cases  cited  in  the  sections  848,  40  Paa  R  534  [citing  Hunter  ▼. 

last  referred  to.  especially  Shawhan  Wetsell  84  N.  Y.  649,  38  Am.  R  544; 

V.  Van  Nest  (1874),  26  Ohio  St  490,  .18  Dustan  v.  McAndrew,  44  N.  Y.  72; 

Am.  R  818;  Mechem*8  Caa  on  Dam-  Van  Horn  y.  Rucker,  3S  Ma  891,  84 

ages.    262.     See   also   Black    River  Am.  Dea  52]. 

Lumber  Co.  v.  Warner  (1887),  93  Ma  *See  ante,  §  Iflia 

374,  6  S.  W.  R  210;  McCormick  Har-  »  Dustan  v.  McAndrew  (1870)b  44 

vesting  Mach.  Ca  v.  Markert  (1899),  N.  Y.  72,  7a 

107  Iowa,  340,  78  N.  W.  R  33. 

1870 


OH.  III.]      BBMEDIBS   OF  BELLES  AGAINST  BUTEB.      [§§  1680,  1681. 

Gated  or  the  executory  sale.  It  is  true  enough,  as  it  has  been 
the  purpose  to  show  thus  far  in  the  present  chapter,  that  if  the 
title  has  passed  and  the  seller  has  done  all  that  is  incumbent 
upon  him  to  do,  he  may  recover  the  price  as  for  goods  bargained 
and  sold  at  least,  even  though  the  vendee  has  never  received 
the  goods  into  his  actual  possession  and  refuses  to  do  so.  Under 
these  circumstances,  the  first  of  the  rules  given  may  appropri- 
ately be  applied.* 

§  1680. Tender  may  resell  and  recover  deficiency. — 

So,  if  the  title  has  passed  but  the  seller. still  has  the  goods  in 
his  possession,  he  may,  by  virtue  of  his  vendor's  lien,  resell  the 
goods  as  the  goods  of  the  buyer  (though  not  necessarily  as  the 
buyer's  agent*),  and  recover  as  damages  the  diflference  between 
the  contract  price  and  the  price  obtained  on  such  resale.' 

§  1681. Right  to  iLeep  property  as  his  own  %nd  re- 
cover deficiency. —  But  as  to  the  third  rule  the  right  is  not  so 
clear.  By  the  hypothesis,  the  title  has  passed  to  the  buyer 
and  the  goods  are  his,  though  they  may  remain  in  the  posses- 
sion of  the  seller.  By  virtue  of  what  authority  or  right,  then, 
may  the  seller,  upon  the  mere  default  of  the  buyer,  rescind  the 
sale,  keep  the  property  as  his  own,  and  then  recover  the  diflfer- 
ence between  the  market  value  and  the  agreed  price?  If  the 
title  has  not  passed,  the  difficulty  disappears;  but  the  title  has 
passed.  May  the  seller  treat  the  repudiation  of  the  contract 
by  the  buyer,  not  as  a  ground  for  a  total  repudiation  by  him- 
self, but  as  sufficient  reason  for  a  repudiation  in  part  —  that  is, 
for  a  repudiation  of  the  transfer  of  the  title  but  a  retention  of 
fhe  contract  as  a  means  for  recovering  damages  for  its  breach  ? 
May  the  seller  treat  the  rejection  of  the  title  by  the  buyer  as 

1  Bat  if  the  seUer  elects  to  store  the  ^  See  ante,  g  1629. 

goods  as  the  goods  of  the  buyer  and  'See  ante,  §  1648;  Hayes  y.  Nash- 

then  sue  for  the  prioe,*  he  must  exer-  yille  (1897),  47  U.  S.  App.  713,  26  C.  C. 

ciae  his  election  and  give  notice  of  it  A.  59,  80  Fed.  H.  641 ;  Sands  v.  Taylor 

to  the  buyer  within  a  reasonable  (1810;,  5  John&  (N.  Y.)  895, 4  Am.  Dec. 

tima    Morris  y.  Ck>hn  (1891),  55  Ark.  874. 
401, 18  a  W.  R  884 
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a  ground  for  revesting  it  in  himself  and  then  proceed  as  thoagk 
the  contract  were  executory  ? 

§  1683. Neither  one  of  these  things  seems  to  be  consist- 
ent with  legal  principles,  but  that  something  of  this  sort  may 
occur  seems  constantly  to  be  asserted  by  the  courts;  ^  and  it  is 
said  to  be  the  general  rule  in  this  country  that "  the  seller  upon 
the  buyer's  defaul^  whether  the  latter  is  insolvent  or  not,  and 
whether  his  conduct  is  such  as  to  show  a  settled  determination 
to  repudiate  the  contract  or  not,  may,  although  title  has  passed 
to  the  buyer,  elect  to  keep  the  property  as  his  own  and  recover 
damages  for  the  buyer's  breach." '  The  £nglish  rule  is  other- 
wise.' 

IL 

Whebb  the  TriLB  had  not  Passed. 

§  1683.  In  general. — Passing  now  to  the  case  in  which  the 
title  has  not  passed  at  the  making  of  the  contract  or  by  virtue 
of  it,  somewhat  different  considerations  apply.  In  these  cases 
usually  the  possession  will  remain  in  the  seller,  but  it  may  pass 
to  the  buyer  although  the  title  remains  in  the  seller;  and  the 
same  subdivision  adopted  in  the  preceding  sections  may  there- 
fore be  appropriate  here,  namely,  the  remedies  (1)  where  the 
goods  have  been  delivered,  and  (2)  where  the  goods  have  not 
been  delivered. 

1.  Where  the  Goods  have  ieen  Delivered. 

§  1684.  BeeOTery  of  goods  and  damages  for  breach  of  con- 
tract.— Where  the  goods  have  been  delivered  but  the  title  has 
not  passed  at  the  time  the  remedy  is  sought,  it  is  obvious  that 

See  Hayden  y.  Demets  (1878),  58  Gratt  785,  98  Am.  Dea  787;  Holland 

N.  Y.  426, 481 ;  Mason  V.  Decker  (1878),  v.  Rea,  48  Mich.  218,  224;  Cook  t. 

72  N.  Y.  595;  Van  Brocklin  v.  Smeal-  Brandeis,  8  Mete.  (Ky.)  555;  Bagley  v. 

lie  (1893),  140  N.  Y.  70, 35  N.  R  R.  415;  Findlay,  82  III  524];  Ames  v.  Moir 

Putnam  v.  Glidden  (1893),  159  Masa  (1889),  130  UL  582,  22  N.  R  R.  535; 

47, 84  N.  R  R.  81, 38  Am.  St  R.  394  [cit-  Young  y.  Mortens  (1867),  27  Md.  114; 

ing  Dustan  y.  Mo  Andrew,  44  N.  Y.  72;  Barr  y.  Logan  (1848),  5  Harr.  (Del)  52l 
Haines  y.  Tucker,  50  N.  H.  307;  Gi-       ^  Burdiok  on  Sales,  p.  248. 
rard  y.  Taggart,  5  Serg.  &  R 19, 9  Am.       *  Martindale  y.  Smith  (1841X  1  Ad. 

Dea  327;  Rosenbauin  y.  Weeden,  18  &  EL  (N.  a)  889,  41  Eng.  0>m.  L.  592L 
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the  seller  may  be  desirous  of  accomplishing  one  of  two  results, 
namely:  either  to  recover  the  price,  if  possible,  and  let  the  title 
pass,  or,  on  the  other  hand,  to  recover  possession  of  his  goods 
and  obtain  damages  for  the  breach  of  contract. 

§  1685. .  His  right  to  regain  possession  of  the  goods 

will  depend  upon  the  terms  of  the  arrangement  under  which 
the  buyer  acquired  possession.  Usually  this  will  be  some  form 
of  a  sale  upon  condition,  and  what  these  forms  may  be  and 
what  are  the  remedies  of  the  seller  under  them  are  questions 
already  considered  in  a  previous  chapter.^ 

§  1686.  .  The  personal  remedy  of  the  seller  against  the 

buyer  will  depend  upon  a  variety  of  circumstances.  He  may 
in  some  cases,  as  has  been  seen,  sue  for  and  recover  the  price, 
waiving  his  right  to  a  restoration  of  the  chattel  and  permitting 
the  title  to  vest  in  the  buyer.  This  general  subject  has  been 
already  sufficiently  discussed.' 

§  1687.  .  He  may,  by  express  stipulation,  be  entitled  to 

the  price  before  the  title  passes,  leaving  the  buyer  to  the  per- 
sonal agreement  and  responsibility  of  the  seller.* 

§  1688.  — .  Where  neither  of  these  conditions  is  present, 
and  the  seller  cannot  or  does  not  by  the  tender  of  the  title  vest 
it  in  the  buyer,*  no  action  for  the  price  can  be  maintained,^  but 
the  seller  may  recover  damages  for  the  breach  of  the  buyer's 
agreement  to  buy  and  pay  for  the  chattel.  These  damages 
will  usually  be  the  difference  between  the  contract  price  and 
the  market  value  of  the  chattel  at  the  time  and  place  of  the 
breach, —  a  matter  which  will  be  more  fully  considered  in  the 
following  sections.* 

1  See  ante,  %%SS8  et  seq.,  558  et  aeq,       '  See,    for    example,   McCormick 
'See  ante,  §  619  et  seq,  Harv.  Mach.  Ca  v.  Balfany  (1899)»  78 

>  White  v.  Solomon  (1895),  164  Masa    Minn.  370,  81  N.  W.  R  la 
616^  42  N.  E.  R  104,80  L.  B.  A.  537.  ^Beepost,  %  169a 

*&&epo8t,%lQ9i, 
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2.  Where  the  Goods  had  not  been  Delivered. 

§  1689.  Where  title  has  not  passed  and  goods  not  deli?- 
ered^  action  for  damages  is  remedy. —  Where,  however,  be- 
fore the  title  has  passed  or  the  goods  have  been  delivered  — 
and  also  where,  thoagh  the  title  had  passed,  the  law  permits 
the  vendor  to  treat  the  contract  as  rescinded  and  the  title  as 
revested  in  himself, —  the  remedy  of  the  seller  for  the  buyer's 
neglect  or  ref asal  to  accept  the  goods  and  pay  for  them  is,  not 
an  action  for  the  price,  but  an  action  to  recover  damages  for 
the  breach  of  contract. 

§  1690.  Measure  of  damages  nsnally  difference  between 
contract  price  and  market  price  at  time  and  place  of  deliv- 
ery.—  The  measure  of  the  damages  which  the  seller  is  thus  en- 
titled to  recover  is  usually  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and  place  of  delivery.^ 

1  Tufts  y.  Bennett  (1895),  163  Mass.  MeicantUe  Ca,  5  Kan.  App.  77,  48 

898,  40  N.  R  R  172  [citing  Barry  v.  Pac.  R.  749;  MiUer  v.  Burch  (Ky.),  41 

Cavanagh,  127  Masa  894;  Whitney  a  W.  R  307;  Heiser  v.  Mears.  120  N. 

V.  Boardman,  118Ma8&242;  Clement  a  443,  27  &  E.  R  117J;  Guillon  v. 

&  Hawkes  Mfg.  Co.  v.  Meseroie,  107  Earnshaw  (1895),  169  Pa.  St  463,  32 

Mass.  362;  Cutting  v.  Grand  Trunk  AtL  R  545;  Cahen  v.  Piatt  (1877),  69 

By.  Co.,  13  Allen  (Masa),  381 ;  Valpy  v.  N.  Y.  348,  25  Ana.  R  203;  Murray  t. 

Oakeley,16Q.R941;  Bigelowv.Legg,  Doud  (1897),  167  III  368,  47  N.  E.  R 

103  N.  Y.  652;  UnexoeUed  Fireworks  717,  59  Am.  St  R  297;  Tahoe  Ice  Ca 

Ca  V.  Polites,  130  Pa.  St  536, 17  Am,  v.  Union  Ice  Ca  (1895),  109  CaL  242, 

St  R  788;  GrandTower Co.  v.  Phillips,  41  Pac.  R  1020;  Yellow  Poplar  Lum- 

23  Wall.  (U.  S.)  471 ;  Atwood  v.  Lucas,  ber  Ca  v.  Chapman  (1896),  20  C.  G  A. 

53  Me.  508];  Jones  y.  Jennings  (1895),  503, 74  Fed.  R  444;  Schram  v.  Boston 

168  Pa.  St  493,  32  AtL  R  51;  Funke  Sugar  Ret  Ca  (1888),  146  Mass.  211, 15 

V.  Alien  (1898),  54  Neh.  407,  74  N.  W.  N.  E.  R  571;  Pittsburgh,  eta  R  Ca 

R  832,  69  Am.  St  R  716  [question-  v.  Heck  (1875),  50  Ind.  303,  19  Am.  R 

ing  Lincoln  Shoe  Mfg.  Co.  v.  Shei-  7ia 

don,  44  Neb.  279, 62  N.  W.  R  480,  and       Incidental  expenses.— The  seller 

citing  Hale  v.  Hess,  30  Neb.  42;  Scott  cannot,  by  any  act  of  his,  enhance 

Lumber  Ca  v.  Hafner-Lothman  Mfg.  these  damages.    He  cannot  charge 

Ca,  91  Wi&  667, 65  N.  W.  R  513;  Neal  the  buyer  with  storage  or  taxes  or 

V.  Shewalter,  5  Ind.  App  147,  31  N.  the  costs  of  the  resala    Tripp  v.  For- 

R  R  848;  Ridgley  v.  Mooney,  16  Ind.  saith  Mach.  Ca  (1897),  69  N.  H.  233, 

App  362,  45  N.  K  R  348;  Browning  45  AtL  R  746.    As  to  "commissions" 

V.  Simons,  17  Ind.  App  45,  46  N.  R  for  resale,  they  certainly  cannot  be 

R  86;  Lawrence  Canning  Ca  v.  Lee  recovered  if  they  have  not  been  paid. 
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If  there  be  no  market  at  that  place,  then  the  value  at  the  near- 
est available  market  furnishes  the  basis,  less  the  cost  of  trans- 
portation.* 

If  no  evidence  of  such  market  value  is  given,  nominal  dam- 
ages only  can  be  recovered ;  *  and  this,  of  course,  would  be  the 
extent  of  the  recovery  if  there  were  no  excess  of  the  contract 
price  over  the  market  value.' 

§  1691.  Time  for  delivery. —  Where  the  contract  fixes 

the  time  for  delivery,  that  time  will  usually  control.  If  the 
time  for  delivery  has  been  postponed  at  the  request  of  the 
buyer,  then  the  market  value  at  the  postponed  time  furnishes 
the  basis.^    If  no  time  were  fixed,  then,  as  has  been  seen,^  a  rea- 

Gtehl  V.Milwaukee  Produce  Ca  (1900),  they  were  worth  at  the  bridge  the 
105  Wis.  573,  81  N.  W.  R  066.  market  price  less  the  cost  of  getting 
1  Thus,  in  Barry  V.  Cavanagh  (1879),  them  to  the  market,  and  the  true 
127  Mass.  894,  where  there  was  de-  rule  would  be  the  difference  between 
fault  by  the  purchaser  in  taking  pay-  what  they  were  so  worth  and  the 
ing  stones  at  a  place  named  —  Dover  contract  price.  Stated  otherwise,  if 
Street  Bridge,  near  Boston — where  they  "^ere  salable  where  they  lay,  to 
there  was  no  market,  and  Boston  was  be  delivered  elsewhere  at  a  price 
the  nearest  market,  the  court  said:  .  larger  than  tHe  cost  of  delivery  there, 
"  The  plaintiffs,  if  entitled  to  recover,  the  excess  of  such  price  above  the 
were  entitled  to  such  sum  in  dam-  oostof  delivery  was  the  market  value, 
ages  as  would  put  them  in  as  good  which  should  have  been  deducted 
condition  as  if  the  defendants  had  from  the  contract  price,  in  order  to 
fulfilled  their  contract  That  is  to  get  at  the  damages." 
say,  they  ought  to  have  such  sum  of  Where  the  buyer  controls  the  mar- 
money  as,  added  to  the  value  of  the  ket  at  the  time  and  place  of  delivery, 
goods  where  they  lay,  would  put  then  also  the  measure  is  the  differ- 
them  into  the  same  financial  condi-  ence  between  the  contract  price  and 
tion  as  if  the  defendants  had  ao-  the  market  price  at  the  nearest  avail- 
cepted  them  and  paid  the  contract  able  market,  less  the  cost  of  trans- 
price  for  them.  Now,  if,  when  they  portation  to  that  market  Tellow 
were  brought  to  Doyer  Street  Bridge,  Poplar  Lumber  Co.  v.  Chapman  (1896), 
where  there  was  no  market  for  them,  20  C.  C.  A.  503,  74  Fed.  R.  444 
it  would  cost  all  they  would  sell  for  ^  Tufts  v.  Bennett  (1895),  163  Mass. 
at  a  market  to  carry  them  to  the  898,  40  N.  R  R.  172. 
market,  they  were  valueless  there,  *  Foos  v.  Sabin  (1877),  84  III  564. 
and  they  would  Jbe  entitled  to  re-  ^  Hickman  v.  Haynes  (1875X  L>  R> 
cover  the  contract  price  in  order  to  10  Com.  PL  598.  Accord:  Ogle  v. 
be  made  whola  If  they  [the  stones]  Lord  Vane  (1868),  U  B.  2  Q.  B.  275, 
could  be  conveyed  to  a  market  for  a  8  id.  272. 
part  of  what  they  would  sell  for,  ^See  ante,  §  1129. 
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sonable  time  will  be  presumed,  and  the  buyer^s  refusal  to  take 
the  goods  when  tendered  within  a  reasonable  time  will  charge 
him  with  the  liability.* 

§  1692. How  market  yalne  shown  —  Resale. — What 

this  market  value  is  may  ordinarily  be  shown  by  any  compe- 
tent evidence.  It  seems  to  be  thought  at  times  that  the  vendor 
7nvst  resell  the  goods,  and  that  he  does  so  in  some  sense  as  the 
agent  of  the  vendee;  but  this  is  not  true:  the  title  to  the  goods 
by  the  hypothesis  is  still  in  the  seller,  and  he  may  resell  them 
or  not  as  he  chooses.  If  he  does  resell,  he  does  so  for  the  par- 
pose  of  making  evidence  for  himself  and  not  as  agent  of  the 
buyer.'  Without  reselling,  he  may  show  the  market  value,  by 
the  opinion  of  those  familiar  with  the  facts;'  or,  by  reselling, 
under  proper  circumstances  and  within  a  reasonable  time,  he 
may  establish  what  the  market  value  of  the  goods  in  question 
actually  was  at  the  time  in  controversy.* 

§  1693, Scope  of  evidence. —  "Evidenceas  to  the  price," 

it  is  said  in  a  well-considered  case,^  ^^  need  not  be  confined  to 
the  precise  time  when  the  contract  was  to  have  been  performed. 
It  may  sometimes  be  impracticable  to  show  the  price  at  the 
precise  time,  and  hence  evidence  of  the  price  for  a  brief  period 
before  and  after  the  time  may  be  given,  not  for  the  purpose  of 
establishing  a  market  price  at  any  other  time,  but  for  the  pur- 

iSee  Mayne  on  Damages  (6th  ed.),  'Girard  v.  Taggart  (1819),  5  Sei^g. 

185.    Whei-e  the  goods  are  to  be  de-  &  R  (Pa.)  19,  9  Am.  Dea  827;  An- 

livered  when  the  buyer  gives  notice  drews  ▼.  Hoover  (1889),  8  Watts  (Peu)i 

that  he  is  ready  to  receive  them,  he  239;   Graham  v.  Maitland  (1869X  S 

is  bound  to  give  such  notice  within  AbU  (N.  Y.)  Pr.  (N.  &)  837,  87  How. 

a  reasonable  time;  and  if  he  fails  to.  Pr.  307. 

do  so.  the  seller  may  ofifer  to  deliver  <See  ante,  §  1643.    Must  act  with 

the  goods  without  such  notice  and  due  diligence.     Gehl  v.  MUwaukee 

the  purchaser  is  bound  to  accept  and  Produce  Ox  (1900),  105  Wis.  573,  81 

pay  the  prices    Sanborn  v.  Benedict  N.  W.  R  666. 

(1875),  78  IlL  309.  »  Cahen  v.  Piatt  (1877),  60  N.  Y.  848, 

'-^See  Moore  v.  Potter  (1898),  155  25  Am.  R  203  [citing  Dana  v.  Fiedler. 

N.  Y.  481,  50  N.  K  R  271,  68  Am.  St  12  N.  Y.  40;  Dustan  v.  McAndrew,  44 

R  692,  more  fully  referred  to  ante,  N.  Y.  72;  Durst  v.  Burton,  47  N.  Y. 

$8  1629,  1630.  167]. 
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pose  of  showing  as  well  as  practicable  the  market  price  on  the 
day  the  contract  was  to  have  been  performed.  So  it  may  not 
always  be  practicable  to  show  the  price  at  the  precise  place  of 
delivery.  There  may  have  been  no  sales  of  the  commodity 
there,  and  hence  evidence  of  the  price  at  places  not  distant,  or 
in  other  controlling  markets,  may  be  given,  not  for  the  purpose 
of  establishing  a  market  price  at  any  other  place,  but  for  the 
purpose  of  showing  the  market  price  at  the  place  of  delivery." 

§  1694.  Fall  contract  price  after  tender  allowed  in  some 
-cases, —  There  are,  indeed,  authorities  which  permit  the  seller, 
upon  a  tender  of  performance  and  a  constructive  delivery  of 
the  goods  to  the  buyer,  to  recover  the  full  price  notwithstand- 
ing the  buyer's  refusal  to  receive  them;  *  but  as  applied  to  chat- 
tels generally  which  have  a  market  value,  the  weight  of  au- 
thority is  in  favor  of  the  allowance  of  damages  only.* 

§  1695. Contracts  for  sale  of  stocks. —  The  rule  per- 
mitting a  recovery  of  the  price  has,  in  Massachusetts  and  else- 
where, been  applied  "to  contracts  for  the  sale  of  stock  in 
-corporations,  where  the  vendor  has  before  trial  duly  tendered 
the  stock  or  offered  to  transfer  it,  and  has  renewed  the  tender 
or  offer  in  court  at  the  trial."* 

§  1696. Contracts  for  mannfactare  of  chattels. —  So, 

■also,  as  has  been  seen,  upon  a  contract  for  the  manufacture  of 

1  See  Webber   v.   Minor  (1869),  6  Crown  Vinegar  Ca  v.  Wehrs  (1894), 

Bush  (Ky.),  468,  99   Am.   Dea  688  59  Mo.  App.  498;  MitcheUv.LeClairo 

{though  mere  tender  was  here  held  (1896),  165  Mass.  808,  48  N.  K  R.  117. 

not  enough];  Lincoln  Shoe  Mfg.  (>>.  ^Funke  v.  Allen,  supra;  White  v. 

V.  Sheldon  (1895),  44  Neb.  279,  62  N.  Solomon  (1895),  164  Mass.  516,  42  N. 

W.  R  480  [overruled  on  this  point  by  E.  R  104,  30  L.  R  A.  587. 

Funke  v.  Allen  (1898),  54  Neb.  407,  74  3  Per  Field,  CX  J.,  in  White  v.  Solo- 

N.  W.  R  832, 69  Am.  St  R  716];  Black  mon,    supra,    citing    Thomdike   v. 

River  Lumber  Ck).  v.  Warner  (1887),  Ijocke,    98   Mass.    840;    Pearson   v. 

98  Ma  874,  6  a  W.  R  210  [though  the  Mason,  120  Masa  58;  Thompson  v. 

court  said  that  it  was  not  prepared  Alger.  12  Meta  428,  448.    So  also  in 

•to  say  that  the  rule  should  be  ap-  Lincoln  Shoe  Mfg.  Ca  t.  Sheldon, 

plied  in  cases  of  sales  of  ordinary  supra, 
^oods,  wares  and  merchandise]; 
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a  chattel  it  has  been  held  in  many  cases  that  the  title 
when  the  article  has  been  prodaced  and  tendered  to  the  other, 
and  the  full  contract  price  may  therefore  be  recorered,  the 
chattel  being  r^arded  as  the  property  of  the  bayer.* 

§  1697. Contract  for  prodnction  of  that  which  kas 

no  market  yalne. —  And  so  in  cases  of  contracts  for  the  man- 
nfactnre  or  production  of  that  which  has  no  market  value,  as, 
for  example,  a  portrait,  a  bast,  an  article  of  wearing  apparel 
snited  only  to  the  person  for  whom  it  was  designed,  a  model 
for  an  invention,  a  patented  article,  which  is  of  valne  only  to 
the  person  ordering  it,  if  to  any  one,  and  the  material  in  which 
has  been  rendered  valaeless  for  any  other  ose,  it  is  held,  and 
properly,  that  the  contract  price  may  be  recovered.' 

1  See  ante,  §  754  et  teq^  where  this  vendor  which  he  is  required  bj  his 

sab ject  is  discuaBed.    In  aooordanoe  contract  to  do^  and  the  manufactured 

with  this  view,  it  is  said  in  Black  property,  in  its  oompletad  oonditioot 

River  Lomber  Ga  v.  Warner  (1887).  is  tendered  to  the  purchaser  and  he 

03  Ma  374  6  a  W.  B.  210,  "where  refuses  to  receive  it,  and  it  is  held  by 

the  sabject-matter  of  the  contract  is  the  vendor  for  the  parchaser*  the 

a  specific  chattel  to  be  mannfactured  vendor  maj  recover   the  contract 

by  the  vendor  for  the  vendee,  and  prica**    The  result  of  the  judgment, 

the  vendor  has  completed  his  ccm-  adds  the  coort.  "in  sach  cases  would 

tract  and  performed  all  that  the  con-  be  to  vest  in  the  purchaser  the  title 

tract  requires  him  to  do,  it  is  but  to  the  property.** 

just  and  fair  that  his  damages,  in  >  So  held,  for  example,  in  Allen  v. 

case  of  a  refusal  of  the  vendee  to  ac-  Jarvis  (1849),  20  Conn.  38^  where  the 

cept  the  article,  should  be  the  con-  court  said:  "The  rule  of  damages, in 

tract   prica     The   vendor   will,  of  an  action  for  the  non-acceptance  of 

course,  in  such  case,  hold  the  prop-  property  sold  or  contracted  for,  is 

erty  for  the  vendee.''    Citing  Shaw-  the  amount  of  the  actual  injury  sua- 

han  V.  Van  Nesc  25  Ohio  St.  490,  18  tained  by  the  plaintiff  in  consequence 

Am.  R  313;  Mechem's  Caa  on  Dam-  of   such    non-acceptancei     This   is. 

ages,  262;  Ballentine  v.  Robinson,  46  ordinarily,  the  difference   between 

Pa  St  177;  Smith  v.  Wheeler,  7  Oreg.  the  price  agreed  to  be  paid  for  it  and 

49.  its  value,  where  such  price  exceeds 

So  in  McCormick  Harv.  MacK  Ca  its  valuer    If  it  is  worth  that  price, 

V.  Markert  (1899),  107  Iowa,  340, 78  N.  the  damages  are  only  nominaL    But 

W.  R  33,  the  court,  quoting  from  there  may  be  cases  where  the  prc^ 

Moline  Scale  Ca  v.  Beed  (1879),  52  erty  is  utterly  worthless  in  the  hands 

Iowa,  307,  35  Am.  R  272^  says  that  of  the  plaintiff,  and  there  the  whole 

the  rule  in  these  cases  is  that  "  when  price  agreed  to  be  paid  should  be  re- 

everything  has   been  done  by  the  covered.    The  present  appears  to  us 
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§  1698.  This  not  the  general  rule. —  But  "  in  an  or- 
dinary contract  of  sale,"  as  is  said  by  the  court  in  Massachu- 
setts,^ ^^  the  payment  and  the  transfer  of  the  goods  are  to  be 
concurrent  acts,  and  if  the  buyer  refuses  to  accept  the  goods, 
even  wrongfully,  he  cannot  be  sued  for  the  price,  because  the 
event  on  which  he  undertook  to  pay  the  price  has  not  hap- 
pened ;  and  although  the  fact  that  it  has  not  happened  is  due 
to  his  own  wrong,  still  he  has  not  promised  to  pay  the  price 
in  the  present  situation,  but  must  be  sued  for  his  breach  of 
contract  in  preventing  the  event  on  which  the  price  would  be 
due,  from  coming  to  pass.  The  damages  for  such  a  breach 
necessarily  would  be  diminished  by  the  fact  that  the  vendor 
still  had  the  title  to  the  goods." 

§  1699.  Goantermanding  performancd  of  executory  con- 
tract.—  As  has  been  already  seen,*  one  party  to  an  executory 
contract  has  always  the  right,  subject  to  the  obligation  to  pay 
damages  to  the  other,  to  stop  the  performance  of  the  contract 
whenever  for  any  reason  he  deems  it  to  his  interest  to  termi- 
nate it,  and  the  other  party  is  not  at  liberty  to  proceed  there- 
after with  the  performance  in  order  to  enhance  the  damages 
to  be  paid.* 

to  be  a  case  of  this  description.    The  same  effect :  MarshaUy.  Maoon  County 

articles  contracted  for  were  those  Savings  Bank  (1891),  108  N.  C.  039, 18 

for  the  exclusive  right  of  making  S.  E.  R.  182. 

and  vending  which  the  defendant  ^  Per  Holmes,  J.,  in  White  v.  Solo- 
had  obtained  a  patent  They  could  mon  (1895),  164  Mass.  516,  42  N.  R  R. 
not  be  lawfully  sold  by  the  plaintiffs;  104,  80  L.  R  A.  537.  See  the  discus- 
and  were  therefore  worthless  to  them  sion  in  Morris  v.  Cohn  (1891),  55  Ark. 
in  the  form  in  which  they  were  when  401,  18  S.  W.  R  384  See  also  the 
they  were  to  be  received  by  the  de-  many  cases  cited  under  the  general 
fendant  And  there  is  no  evidence  rule,  ante,  §  1407. 
to  show  that  the  materials  of  which  '  See  ante,  §  1091. 
they  were  ma^de  could  be  converted  *  Clark  v.  Marsiglia  (1845),  1  Den. 
to  any  other  useful  purposa  We  do  (N.  Y.)  317,  43  Am.  Dec.  670;  Davis 
not  think  that,  under  these  circum-  v.  Bronson  (1891),  2  N.  Dak.  800,  50 
stances,  the  defendant  can  justly  re-  N.  W.  R  836,  83  Am.  St  R  783,  16 
quire  us  to  set  aside  the  verdict  be-  L.  R  A.  655,  and  many  other  cases 
cause  the  jury  have  given  the  full  cited  in  the  section  above  referred  ta 
amount  which  he  agreed  to  pay.'*  To 
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g  1700. Gonntermanding  order  after  part  deliTory.— 

"Where,  therefore,  after  delivery  and  acceptance  in  part,  the 
buyer  refuses  to  accept  the  residue,  the  seller,  if  the  contract 
is  entire,  may  doubtless  deem  the  refusal  as  a  repudiation  of 
the  whole  'contract  and  repudiate  on  his  own  part  as  to  that 
already  delivered;  or  he  may  treat  it  as  severable,  in  which 
case  the  seller  is  entitled  to  the  contract  price  for  that  delivered 
and  to  damages  for  the  refusal  to  accept  the  residue.  Subject 
to  the  qualifications  already  mentioned,  those  damages,  as  has 
,  been  seen,  will  be  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  of  delivery  agreed  upon* 

§  1701.  Goantermanding  order  for  goods  when  partly 

manafactured. —  So  where  there  has  been  an  order  for  goods 
to  be  manufactured,  and  before  their  manufacture  is  complete 
the  buyer  countermands  the  order,  the  seller,  as  has  been  seen,* 
is  not  usually  at  liberty  to  proceed  to  complete  them  on  the 
buyer's  account;^  but,  accepting  the  countermand  as  a  breach 

1  See  ante,  §  1091.  fendant   could   deprive   it  of  this 

2  In  Southern  Cotton  Oil  Ca  v.  Hef-  right"  The  measure  of  damages  was 
lin  (1900,  U.  S.  App.),  99  Fed  R.  339,  39  declared  to  be  the  difference  between 
C.  C.  A.  546,  the  plaintiff  was  a  manu-  the  contract  price  and  the  market 
facturer  of  cotton-seed  products,  and  price,  and  in  support  of  this  rule  the 
made  a  contract  with  defendant  to  court  said:  "The  plaintiff  was  not 
sell  to  him  all  the  cake  and  meal  to  making  one  product  only;  it  was 
be  produced  by  its  mill  during  the  making  several,  obtained  from  the 
year.  After  receiving  part  of  it,  the  same  perishable  raw  material.  All 
defendant  gave  notice  that  he  would  were  made  for  sale.  The  meal  sold 
receive  no  more,  but  the  plaintiff  to  the  defendant  was  not  the  chief 
continued  to  manufacture  it,  and  product  When  notified  by  the  de- 
tendered  the  balance,  which  was  re-  fendant  that  he  would  not  take  the 
fused.  The  court  held  that  "  when  meal,  the  plaintiff  could  not  quit 
the  defendant  gave  notice  that  he  making  it  without  stopping  the  mill 
would  not  receive  the  meal,  he  could  and  abandoning  its  business  of  mak- 
not  have  complained  if  the  plaintiff  ing  other  producta  To  do  this  the 
had  acted  upon  the  notice  and  sued  plaintiff  would  violate  its  other  con- 
him  at  once.  But  he  could  not  re-  tracts  as  to  oil,  hulls  and  lint  The 
quire  the  plaintiff  to  recede  from  its  case  is  not  analogous  to  a  contract  to 
contract  The  plaintiff  had  a  vested  make  a  soda-water  apparatus,  as  in 
right  in  the  contract  to  deliver  the  Tufts  y.  Lawrence,  77  Tex  526,  where 
meal  sold  at  the  time  fixed  by  the  only  one  chattel  and  two  contracting 
agreement,  and  no  notice  of  the  de-  parties  are   concerned;    nor   is   it 
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of  the  contract,  the  seller  may  recover  the  damages  which  he 
has  sustained  by  reason  of  not  being  permitted  to  complete  the 
contract.  In  such  a  case  he  cannot  sue  for  work  and  labpr 
done  and  materials  furnished,  because  the  materials  are  his  owq 
and  the  labor  has  been  expended  on  his  own  materials.^  He 
has  lost  the  profit  he  would  have  made  had  he  been  permitted 
to  complete  the  contract,  and  if  the  value  of  that  which  is  com- 
pleted is  less  than  the  cost  for  material  and  labor  to  produce 
it,  he  has  lost  that  in  addition.  Compensation  for  these  two 
items  should  be  the  measure  of  his  damages.' 

§  1703. Countermanding  order  before  manufactare 

began. —  Where,  however,  before  the  manufacture  is  begun 
the  buyer  countermands  the  order  or  repudiates  the  contract, 
the  seller  is  not  at  liberty  to  proceed  to  complete  the  goods  for 
the  purpose  of  enhancing  the  damages,'  nor  will  he  be  permit- 

« 

strictly  analogous  to  a  contract  to  performance.   The  first  item  he  may 

manufacture   com   shellers,   as  in  recover  in  all  cases.    The  second  he 

Kingman  &  Ca  v.  Western  Mfg.  Ca,  may  recover  when  the  profits  are  the 

84  a  C.  A.  489,  92  Fed.  R.  486,  where  direct  fruit  of  the  contract  and  not 

only  one  thing  is  being  produced  out  too  remote  or  speculative." 

of  the  same  raw  material    ...  It  is  true  that  it  is  said  in  Tufts  v. 

The  courts  may  say  in  some  cases  Lawrence  (1890),  77  Tex.  526, 14S.  W. 

that  the  work  should  be  stopped  on  R.  165,  and  Heiser  v.  Hears  (1897),  120 

notice  by  one  party  of  an  abandon-  N.  Q  448,  27  S.  E.  R  117,  that  th& 

ment  of  the  contract,  but  in  a  case  measure  of  damages  is  the  difference 

like  the  present  one  it  would  be  im-  between  the  contract  price  and  the 

possible  to  fairly  apply  such  a  rule.*'  value  of  the  goods  at  the  time  of  re- 

1  Hosmer  v.  Wilson  (1859),  7  Mich,  pudiation,  but  this  is  obviously  un- 
294,  74  AnL  Dec.  716;  Mechem's  Ca&  sound.  Under  such  a  rule,  the  less 
on  Damages,  269;  Unexcelled  Fire-  the  seller  has  done  towards  per  form- 
works  Ca  V.  Polites  (1890),  180  Pa.  ance  the  more  he  can  recover. 
St  586, 18  AtL  R  1058, 17  Am.  St  R  *Ante,  §  1092;  Hosmer  v.  Wilson 
78a  (1859),  7  Mich.  294,  74  Am.  Dec.  716; 

^  As  stated  in  Southern  Cotton  Oil  Mec  hem's  Cas.  on  Damages,  269;  Dan- 

Ca  V.  Heflin  (1900),  89  C.  C  A.  546, 99  forth  v.  Walker  (1864),  37  Vt  239; 

Fed.  R  889,  the  measure  of  the  dam-  Dillon  v.  Anderson  (1870),  48  N.  Y., 

ages  to  be  recovered  by  the  seller  231 ;  Unexcelled  Fireworks  dkx  v.  Po- 

''is  (1)  his  outlay  and  expenses,  less  lites  (1890),  130  Pa.  St  536, 18  Atl.  R 

the  value  of  materials  on  hand ;  (2)  the  1058, 17  Am.  St  R  78a 
profits  he  might  have  realized  by 
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ted,  by  completing  and  tendering  them,  to  recover  the  contract 
price.*  His  remedy  is  an  action  for  the  damages  he  has  sus- 
tained by  reason  of  not  being  permitted  to  complete  the  con- 
tract, and  the  measure  of  his  damages  will  be  the  difference 
between  the  cost  of  manufacturing  or  producing  the  goods  and 
the  price  he  was  to  receive  for  them,*  "  making  reasonable  de- 
duction for  the  less  time  engaged,  and  for  release  from  the 
care,  trouble,  risk  and  responsibility  attending  a  full  execution 
of  the  contract."  • 

§  1703. .  The  same  rule  also  was  applied  where  there 

had  been  a  contract  to  manufacture  and  supply  goods  as  or- 
dered by  the  buyer,  and  the  buyer,  after  receiving  and  pay- 
ing for  part,  refused  to  receive  any  more.*  The  court,  indeed, 
attached  much  importance  to  the  fact  that  the  goods  were  of 
a  perishable  nature,  so  that  if  made  they  might  not  endure 
until  a  market  could  be  found,  and  for  this  reason  held  that 
the  ordinary  rule  allowing  the  difference  between  the  contract 
and  the  market  price  should  not  apply.  The  case,  however, 
seems  not  in  need  of  such  distinction  to  bring  it  within  the 
rule  laid  down  in  the  preceding  section. 

§  1704. Loss  of  profits. —  If  it  be  urged,  as  it  sometimes 

is,  that  this  rule  operates  to  give  the  plaintiff  damages  for  a  loss 

« 

1  Tufts  V.  Weinfeld  (1894),  88  Wi&  (1890),  185  Pa.  St  132, 19  Aa  R  1008; 

647,  60  N.  W.  R.  992.  Kingman  ▼.  Hanna  Wagon  Ca  (1898X 

s  Hinckley  v.  Pittsburgh  Steel  Ca  176  IlL  545,  52  N.  EL  R.  82a 
(1886),  121  U.  a  264,  30  L.  ed  967,  7  Contraet  price  not  fixed— •'Low- 
Sup.  Ct  R  875;  Mechem's  Cases  on  est  Jobbing   prices."— Where  the 
Damages,  272;  Chapman  ▼.  Kansas  price  to  be  paid  is  not  fixed  by  the 
City,  etc.  Ry.  Ca  (1898),  146  Ma  481,  contract,  but  is  to  be  the  "  lowest 
48  S.  W.  R  646;  Black  River  Lumber  jobbing  price,*'  then  the  measure  will 
Ca  V.  Warner  (1887),  98  Ma  374,  6  S.  be  the  difference  between  such  price 
W.  R  210;  American  Bridge  Ca  v.  and  the  cost  of  production.    Beards> 
BuUen  Ca  (1896),  29  Oreg.  549. 46  Paa  ley  v.  Smith  (1895),  61 IR  App.  84a 
R  188;  Williams  v.  Crosby  Lumber  »  United  States  v.  Speed  (1868),  75 
Ca  (1896),  118  N.  C.  928,  24  S.  R  R  U.  a  (8  WaR)  77. 
800;  Tufts  V.  Weinfeld  (1894).  88  Wis.  *Todd  v.  Gamble  (1896),  148  N,  Y. 
647,  60  N.  W.  R  992;  Muskegon  Cur-  88%  42  N.  E.  R  98a 
tain  Boll  Ca  v.  Keystone  Mfg.  Ca 
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of  profits,  it  is  to  be  replied  that  a  loss  of  profits  is  always  a 
proper  subject  for  compensation  if  such  a  loss  of  profits  can  be 
shown  with  reasonable  certainty  and  without  resorting  to 
speculation  or  conjecture.*    As  said  by  the  supreme  court  of 
the  United  States,^  **  it  by  no  means  follows  that  profits  are 
not  to  be  allowed,  understanding,  as  we  must,  the  term '  profits ' 
as  meaning  the  gain  which  the  plaintiff  would  have  made  if  he 
had  been  permitted  to  complete  his  contract.    Actual  damages 
clearly  include  the  direct  and  actual  loss  which  the  plaintiff 
sustains  :^opt(yr  rem  ipsam  non  hoMtcm.    And  in  a  case  of  a 
contract  like  this,  that  loss  is,  among  othet  things,  the  differ- 
ence between  the  cost  of  doing  the  work  and  the  price  to  be 
paid  for  it.    This  difference  is  the  inducement  and  real  con- 
sideration which  causes  the  contractor  to  enter  into  the  con- 
tract.   For  this  he  expends  his  time,  exerts  his  skill,  uses  his 
capital,  and  assumes  the  risks  which  attend  the  enterprise. 
And  to  deprive  him  of  it,  when  the  other  party  has  broken 
the  contract  and  unlawfully  put  an  end  to  the  work,  would  be 
unjust.    There  is  no  rule  of  law  which  requires  us  to  inflict 
this  injustice.    Whenever  profits  are  spoken  of  as  not  a  sub- 
ject of  damages,  it  will  be  found  that  something  contingent 
upon  future  bargains,  or  speculations,  or  states  of  the  market, 
are  referred  to,  and  not  the  difference  between  the  agreed 
price  of  something  contracted  for  and  its  ascertainable  value 
or  cost.'' 

§  1705. Form  of  repudiation, —  It  is  not  always  neces- 
sary that  the  buyer  shall,  in  express  terms,  repudiate  the  con- 
tract or  countermand  the  order.  Such  a  result  may  be  inferred 
from  his  conduct;  and  where,  by  the  contract,  he  is  to  do  the 
first  act,  as,  for  example,  to  give  instructions  as  to  the  manner 
of  manufacture  or  to  furnish  the  necessary  directions  for  ship- 

1  Masterton  y.  Mayor  of  Brooklyn  quoted  with  approTal  in  Hinckley  v. 
(1845),  7  EKU  (N.  Y.),  61,  43  Am.  Dea  Pittsburgh  Steel  Ca,  131  U.  &  364, 
88;  Mechem's  Cases  on  Damages,  14t    auprcu    To  same  effect:  Tahoe  Ice 

'Philadelphia,  etc.  R  Ca  v.  How-  Ca  y.  Union  Ice  Ca  (1805),  109  CaL 
aTd.(1851),  54  n.  a  (18  How.)  807,    343,  41  Paa  R.  102%  and  cases  cited. 
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ment,  his  failure  or  refusal  to  do  this  may  be  eqaivaleat  to  a 
repudiation.* 

§1706.  Effect  on  seller's  rights  of  repudiation  by  the 
buyer. —  As  has  been  seen  in  a  previous  chapter,^  it  is  not 
within  the  power  of  the  vendee  to  put  an  end  to  the  contract 
without  the  concurrence  of  the  seller.  The  latter,  if  he  will,, 
may  acquiesce  in  the  buyer's  act  so  far  as  to  treat  it  as  a  pres- 
ent termination  and  pursue  his  remedies  as  for  a  present  breach.* 
Delivery  or  even  tender  of  the  goods  is  not  necessary  where 
the  buyer  has  thus  declared  his  intention  not  to  receive  them.* 

§  1707.  Seller  not  obliged  to  treat  it  as  a  present 

breach, —  But,  as  has  also  been  seeu,^  the  seller  is  not  obliged 
to  regard  the  buyer's  repudiation  as  a  present  breach.  He  may  . 
not,  indeed,  thereafter  proceed  to  do  more  in  order  to  enhance 
his  damages,  but  he  may  treat  the  contract  as  in  force  until 
the  time  fixed  for  its  performance  has  arrived,  and  then  have 
his  damages  ascertained  as  though  the  contract  had  been  broken 
on  that  date.* 

^  See  Weill  v.  American  Metal  Ga  swjgra^  was  an  action  oldsmumpsii  by 

(1899),  182  IlL  128,  54  N.  E.  R.  1050;  Young  and  another  against  Kadish 

Hinckley   v.  Pittsborgh    Steel   Ca  and  another  to  recover  damages  for 

(1887),  121  U.  &  264;  Mecbem's  Gas.  the  breach  of  a  oontraot  whereby 

on  Damages^  272.  appellees,  on  the  15th  of  December, 

3  See  dnte,  §  108a  1880.  sold  to  appellants  one  hundred 

^See  Roehm  y.  Horst  (1900),  178  thousand  bushels  of  barley  at  |1.20 

U.  a  1,  44  L.  ed.  953, 20  Sup.  Ct  R  780,  per  bushel,  to  be  deUvered  and  paid  - 

quoted  fully  in  notes  to  §  1089,  antty  for  at  such  time  during  the  month 

where  other  cases  wiU  be  found  fully  of  January,  1881,  as  appellees  should 

collected.  elect    On  the  next  day  after  the 

^Pancake  y.  CampbeU  (1897),  44  contract  was  made  the  appellants 

W.  Va.  82,  28  a  E.  R.  719;  Morris  y.  gave  notice  to  the  appellees  that  they 

Cohn  (1891),  55  Ark.  401,  18  a  W.  R.  would  not  receive  the  barley  and 

884  comply  with  the  terms  of  the  con- 

^  See  ante^  §  1088.  tract     The  appellees,  howeyer,  re- 

6  See  Kadish  y.  Young  (1883),  108  fusedtoconsider  the  contract  broken* 

IlL   170,  48  Am.  R  548;    Mechem's  and  on  the  12th  of  January  they 

Cas.  on  Damages,  265;  Roebling  Sons  t.endered  to  api>ellante  the  one  bun- 

Ca  V.  Lock  Stitch  Fence  Ck).  (1889),  dred   thousand   bushels  of  barley, 

180  III  660.  22  N.  E.  R.  5ia  which  tender  was  refused.    Within 

Kadish  y.  Young  (1883),  108  III  170,  a  reasonable  time  thereafter  the  ap- 
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§  1706. CoBtraet  kept  alire  for  benefit  of  both  par- 
ties.—  If,  however,  the  seller  elects  to  treat  the  contract  as 

peUees  sold  the  barley  upon  the  mar-  ready  for  delivery  until  such  time  in 
ket  and  brought  this  action  on  the  January  as  they  should  elect.  If  ap- 
contract,  claiming  as  their  measure  pellees  had  then  the  barley  on  hand, 
of  damages  the  difference  between  and  had  acted  upon  appellants*  no- 
the  contract  price  and  the  value  of  tice,  and  accepted  and  treated  the 
the  barley  in  the  market  on  the  day  contract  as  then  broken,  it  would, 
when  it  was  to  have  been  delivered  doubtless,  then  have  been  their  duty 
by  the  terms  of  the  contract.  It  was  to  have  resold  the  barley  upon  the 
claimed  on  the  part  of  the  appellants  market,  precisely  as  they  did  in  Jan- 
that  in  case  of  such  a  contract  of  uary,  and  have  given  appellants 
sale  for  future  delivery,  where,  be-  credit  for  the  proceeds  of  the  sale; 
fore  the  time  of  delivery,  the  buyer  but  it  is  obviously  absurd  to  assume 
gives  the  seller  notice  that  he  will  that  it  could  have  been  appellees* 
not  receive  the  property  and  comply  duty  to  have  sold  barley  in  Decern- 
with  the  terms  of  the  contract,  this,  ber  to  other  parties  which  it  was 
whether  the  seller  assents  thereto  or  their  duty  to  deliver  to  appellants, 
not}  creates  a  breach  of  the  contract,  and  which  appellants  had  a  legal 
or,  at  all  events,  imposes  the  legal  right  to  accept  in  January.*' 
duty  on  the  seller  to  thereafter  take  In  Itoebling*s  Sons  Co.  v.  Lock 
such  steps  with  reference  to  the  sub-  Stitch  Fence  Ca  (1889),  130  III  660, 
ject  of  the  contract  as  shall  most  ef-  22  N.  K  R.  518,  supra,  a  contract  was 
fectually  mitigate  the  damages  to  made  between  appellant  and  appel- 
be  paid  by  the  buyer  in  consequenoe  lee,  by  the  terms  of  which  the  for- 
of  the  breach,  without  imposing  loss  mer  agreed  to  sell  to  the  latter  five 
upon  the  seller.  But  the  court  held  hundred  tons  of  fence-wire,  and  to 
that  a  buyer  cannot  thus  create  a  deliver  the  wire  so  sold  between 
breach,  before  the  time  for  perform-  March  7, 1885,  and  July  1, 1885.  On 
ance  arrives,  upon  which  the  seller  is  April  29th  the  appellee  definitely  re- 
bound to  act»  and  if  the  buyer's  dec-  pudiated  the  contract  by  telegraph- 
laration  is  ineffectual  to  create  a  ing  appellant  that  no  more  wire 
breach  it  follows  that  the  seller  is  would  be  taken  even  if  it  were 
under  no  obligation  to  regard  it  for  shipped.  The  appellant,  however,  re- 
any  purpose.  *'  Nothing  would  seem  fused  to  relinquish  the  contract,  and 
to  be  plainer,'*  say  the  court,  "  than  proceeded  with  the  manufacture  and 
that,  while  the  contract  is  still  sub-  tender  of  the  residue  of  the  wire, 
sisting  and  unbroken,  the  parties  The  court  held  that  the  appellant 
can  only  be  compelled  to  do  that  had  a  right  to  do  so,  and  to  hold  the 
which  its  terms  requira  This  con-  appellee  responsible  for  refusal  to 
tract  Imposed  no  duty  upon  appel-  accept  tender.  "  Where  one  party 
lees  to  make  other  contracts  for  Jan-  to  a  contract,"  said  the  court,  "  gives 
uary  delivery,  or  to  sell  barley  in  notice,  before  the  time  of  perform- 
Decem ber,  to  protect  appellants  from  ance  arrives,  that  he  does  not  intend 
loss.  It  did  not  even  contemplate  to  perform,  the  other  party  may 
that  appellees  should  have  the  barley  treat  such  notice  as  a  breach  and 

1885 


§  1708.]                 LAW  OF  SALE.  [bOOK  V. 

still  in  force,  he  will  do  so,  as  hps  been  seen,*  for  the  benefit  of 
the  buyer  as  well.    The  latter  will,  in  general,  be  entitled  to 

bring  his  action;  or  he  may  decline  should  not  be  increased  by  the 
to  accept  such  notice  as  a  breach,  plaintiffs'  neglect  , 
and  may  insist  that  the  contract  In  Zuck  y.  McClure  (1881),  98  Pa.  St. 
shall  continue  in  force  up  to  the  541,  the  plaintiff  had  made  two  oon- 
time  fixed  for  its  final  performance,  tracts  with  the  defendants,  the  first 
holding  the  party  refusing  to  per-  an  executed  contract  and  the  second 
form  responsible  for  the  consequences  a  contract  for  future  delivery.  Suit 
of  such  refusal.  One  party  to  a  con-  was  brought  on  the  first,  for  the  price 
tract  cannot,  by  simply  refusing  to  of  coke  sold  and  delivered,  and  the 
carry  out  his  part  of  it,  compel  the  defendants  set  up  a  breach  of  the 
other  party  to  rescind  it"  second  as  a  counter-claim.  The  seo- 
In  Roth  &  Ckx  v.  Taysen  &  Ca  ond  contract  called  for  the  delivery 
(1896)  [Q.  B,  Div. j,  73  Law  Times  by  the  plaintiff  to  the  defendants  of 
Reports,  628,  the  plaintiffs  had  con-  aU  coke  burned  in  the  plaintiff's  f ur- 
tracted  to  sell  to  defendants  a  cargo  naces  during  a  certain  time.  The 
of  maize,  to  be  shipped  from  South  plaintiff  informed  the  defendants 
America  according  to  certain  speci-  that  he  would  not  fulfill  his  contract* 
fications.  It  was  expected  to  ar-  but  the  defendants  refused  to  con- 
rive,  and  actually  did  so,  on  Septem-  sider  the  contract  broken  and  noti- 
ber  5th.  On  the  28th  of  May  pre-  fied  the  plaintiff  that  they  were  pre- 
ceding, there  being  a  declining  pared  to  receive  the  coke  under  the 
market,  the  buyers  telegraphed  the  contract.  The  action  on  the  first 
sellers  repudiating  the  contract.  An  contract,  to  which  this  alleged  breach 
unsuccessful  attempt  was  made  to  of  the  second  is  interposed  as  a 
arbitrate,  and  on  the  24th  of  July  counterclaim,  was  commenced  on 
the  plaintiffs  brought  this  action.  November  29th,  the  refusal  of  plaint- 
The  court  held  that  damages  were  iff  to  perform  the  second  contract 
to  be  estimated  on  the  basis  of  the  was  given  on  November  19th,  and 
market  value  of  the  maize  on  July  the  defendants'  insistence  upon  oom- 
24th,  and  not  in  accordance  with  pliance  was  made  on  December  4th. 
the  market  value  on  September  5th,  The  court  held  that  on  November 
when  the  goods  were  actually  re-  29th,  when  this  action  was  com- 
sold.  The  sellers  had  treated  the  re-  menced,  there  was  no  breach  pf  the 
pudiation  as  a  wrongful  ending  of  second  contract,  since  the  defendants 
the  contract  by  bringing  their  ac-  had  notaccepted  the  plaintiff's  notice 
tion,  and  the  buyers  were  entitled  to  of  breach,  such  notice  being  a  mere 
have  their  loss  mitigated  by  any  rea-  matter  of  intention  and  subject  to 
sonable  means  that  a  prudent  man  withdrawal  until  accepted  by  the 
ought  to  have  adopted.  Since  the  other  party  as  a  present  breach, 
market  value  was  still  falling,  an  In  Marks  v.  Van  Elghen  (1808, 
immediate  resale  should  have  been  U.  S.  App.),  85  Fed.'  R.  853,  30  C.  C.  A. 
made,   and    the     defendants'    loss  208,    a    contract   had    been    made 

iSee  ante,  §  109a 
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renounce  bis  repudiation,^  and  have  the  goods  upon  payment 
of  the  price.'  He  will  also  be  entitled  to  the  benefit  of  changes 
in  the  market  value  at  the  time  of  ascertaining  the  damages.' 

§  1709. Measure  of  damages  if  seller  does  treat  it  as  a 

present  breach. — But  while  the  seller  is  thus  not  obliged  to 
treat  the  repudiation  as  a  present  breach,  he  may  do  so,  and  if 
he  does  he  may  proceed  to  recover  his  damages  as  for  a  total 
breach  of  the  entire  contract.  The  measure  of  damages  in  such 
a  case  will  be  the  difference  between  the  contract  price  and 
what  it  would  have  cost  him  to  produce  and  deliver  the  goods 
according  to  the  contract,* — in  addition,  of  course,  to  payment 

whereby  the  plaintiffs  agreed  to  sell  ported  by  the  ''overwhelming  pre- 

and  the  defendant  to  buy  five  thou*  ponderance"  of  authority, 
sand  bags  of  sugar,  at  a  specified       ^  See  anfe,  §  1000.    But  he  may  not 

price,  to  be  shipped  during  the  fol-  do  this  where  the  seller,  in  reliance 

lowing  June  or  July  from  Holland  upon  the  repudiation,  has  changed 

to  New  York  or  Baltimora    Before  his  position,  as  by  reselling  the  goods 

the  contract  had  been  performed  or  to  another  person.    Windmuller  v. 

the  time  for  performance  had  ex-  Pope  (1887),  107  N.  Y.  674,  14  N.  E.  R. 

pired,  the  defendant  stated  to  the  486. 

plaintiffs  that  he  did  not  intend  to  ^  Stokes  v.  Mackay  (1805),  147  N.  Y. 
carry  out  the  contract  and  would  223.  41  N.  £.  R.  40d 
have  nothing  to  do  with  it,  where-  >  See  Kadish  v.  Young,  suprcu 
upon  he  was  notified  by  the  plaintiffs  <  Masterton  v.  Mayor  of  Brooklyn 
that  they  would  dispose  of  the  sugar  (1845),  7  Hill  (N.  Y.),  61,  42  Am.  Dea 
elsewhere  and  would  hold  him  re-  88;  Mechem*s  Cases  on  Damages,  141; 
sposible  for  any  losa  This  action  Tahoe  Ice  Ca  v.  Union  Ice  Ca  (1805), 
was  soon  after  brought  It  was  held  100  CaL  242»  41  Pac.  R  1020;  Hale  v. 
by  the  circuit  court, and  affirmed  by  Trout  (1868), 85  CaL  220;  Philadelphia, 
the  circuit  court  of  appeals,  that  the  eta  R.  CJa  v.  Howard  (1851),  54  U.  a 
plaintiffs  were  justified  in  treating  (18  How.)  307;  Burrell  v.  New  York 
the  unequivocal  refusal  of  defendant  Salt  Ox  (1865),  14  Mich.  84;  Goodrich 
to  perform  as  a  present  breach  of  the  v.  Hubbard  (1888),  51  Mich.  62, 16  N. 
contract,  if  they  chose  so  to  do,  and  W.  R  232;  Atkinson  v.  Morse  (1886), 
their  right  of  action  for  damages  63  Mich.  276,  20  N.  W.  R.  711;  Leon- 
would  not  be  prejudiced  thereby.  In  ard  v.  Beaudry  (1888),  68  Mich.  812, 86 
the  opinion  of  the  court  this  right  to  N.  W.  R  88;  Fell  v.  Newberry  (1805), 
elect  whether  to  treat  the  contract  106  Mich.  542,  64  N.  W.  R  474;  Bar- 
as  terminated  or  as  still  existing,  rett  v.  Veneer  Works  (1806),  110  Mich, 
with  a  present  right  of  action  in  case  6,  67  N.  W.  R  076;  Industrial  Works 
it  is  considered  terminated,  is  sup-  v.  Mitchell  (1807),  114  Mich.  20,  72  N. 

W.  R  25. 
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for  what  had  already  been  delivered  at  the  time  of  the  repudia- 
tion. 

This  loss  of  profits  is  regarded  as  the  direct  and  natural  re- 
sult of  the  breach  of  contract,  and  may  be  recovered  as  general 
damages  without  resorting  to  special  allegations.^ 

§  1710. .  As  of  what  date,  however,  the  damages  are 

to  be  estimated,  the  authorities  are  not  agreed.  In  MasterUm- 
V.  Mayor  of  BrooJdyn^  to  which  reference  has  already  been 
made,  it  was  held  by  the  majprity  of  the  court  that  "  where 
the  contract,  as  in  this  case,  is  broken  before  the  arrival  of  the 
time  for  full  performance,  and  the  opposite  party  elects  to  con- 
sider it  in  that  light,  the  market  price  on  the  day  of  the  breach 
is  to  govern  in  the  assessment  of  damages.  In  other  words, 
the  damages  are  to  be  settled  and  ascertained  according  to  the 
existing  state  of  the  market  at  the  time  the  cause  of  action 
arose,  and  not  at  the  time  fixed  for  full  performance.  The 
basis  upon  which  to  estimate  the  damages,  therefore,  is  just  as 
fixed  and  easily  ascertained  in  cases  like  the  present  as  in  ac- 
tions predicated  upon  a  failure  to  perform  at  the  day."  Judge 
Beardsley,  on  the  other  hand,  was  of  opinion  that  the  damages 
should  be  estimated  as  nearly  as  possible  as  of  the  dates  when 
performance  would  have  been  due. 

§  1711  •  .  In  a  leading  English  case*  it  was  said  by 

Brett,  J.,  that  ^^  although  the  plaintiff  may  treat  the  refusal  of 
the  defendant  to  accept  or  to  deliver  the  goods  before  the  day 
for  performance  as  a  breach,  it  by  no  means  follows  that  the 
damages  are  to  be  the  difference  between  the  contract  price 
and  the  market  price  on  the  day  of  the  breach.  It  appears  to 
me  that  what  is  laid  down  by  Cockburn,  C.  J.,  in  Frost  v. 
Knight*  involves  the  very  distinction  which  I  am  endeavoring 

1  Tahoe  Ice  Ca  y.  Union  Ice  Ca    Mayor  of  Brooklyn,  supra;  lAraway 
supra  [citing  Burrell  v.  New  York    v.  Perkins,  10  N.  Y.  871]. 
Salt  Ca,  supra;  O'ConneU  v.  Hotel       27  Hill  (N.  Y.),  61,  42  Am.  Dec.  88; 
Co.,  90  CaL  515;  Ennis  v.  Buckeye    Mechem's  Cases  on  Damages^  141. 
Pub.  Co.,  44  Minn.  105;  Shaw  v.Hoff-       'Roper  v.  Johnson  (1873),  L.  R.  8 
man,   21   Mich.   151;   Masterton   v.    Com.  PL  167,  4  Moak's  Eng.  897. 

4L.  B.  7  Ex.  Ill,  1  Soak's  Eng.  21& 
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to  lay  down,  viz.,  that  the  election  to  take  advantage  of  the 
repudiation  of  the  contract  goes  only  to  the  question  of  breach 
and  not  to  the  question  of  damages;  and  that,  when  you  come 
to  estimate  the  damages,  it  must  be  by  the  difference  between 
the  contract  price  and  the  market  price  at  the  day  or  days  ap- 
pointed for  performance,  and  not  at  the  time  of  breach." 

§  1712. .  The  same  rule  is  declared  by  Mr.  Mayne  in  his 

work  on  Damages : ^  "Even  when  the  plaintiff  has  exercised 
bis  option  of  treating  the  contract  as  rescinded  [broken  ?]  be- 
fore the  time  for  its  completion  has  elapsed,  and  has  commenced 
his  action  before  that  time,  the  damages  will  still  be  calculated 
with  reference  to  the  date  at  which  it  should  have  been  car- 
ried out.  In  other  words,  the  contract  will  be  treated  as  re- 
scinded for  the  purpose  of  suing  upon  it,  and  as  existing  for 
the  purpose  of  calculating  the  damages." 

In  Sedgwick  on  Damages  ^  it  is  suggested  that  this  rule  is 
proper  where  the  contract  is  divisible  and  the  successive 
breaches  have  occurred  before  the  action  is  brought;  but  where 
the  contract  is  indivisible,  and  a  present  refusal  is  to  be  treated 
as  an  entire  breach,  then,  "  if  the  periods  specified  in  the  con- 
tract have  not  arrived  before  the  trial  of  the  cause,  any  effort 
to  fix  the  rights  of  the  parties  at  those  various  times  must  be 
mere  matter  of  conjecture,  smd  probable  expense  is  neither  a 
precise  nor  a  safe  direction  for  a  jury." 

The  English  rule  seems  to  be  sustained  by  the  greater  weight 
of  reason  and  authority.' 

§  1713. Treating  contract  as  rescinded  and  recoyering 

quantum  valebat. —  The  seller,  moreover,  instead  of  treating 
the  buyer's  repudiation  as  a  present  breach  of  the  contract 
merely,  may  regard  it  as  a  total  rescission  of  the  contract,  and 
recover  the  reasonable  value  of  what  he  has  already  furnished 
and  the  buyer  has  accepted,  as  though  there  had  been  no  con- 
tract.*   Thus  where  there  was  a  contract  for  the  supplying  of 

1 6th  Eng.  ed.  179.  Mich.  62,  16  N.  W.  R  232.    Contra, 

>8th  ed.,  vol.  II,  p^  814,  Fail  v.  McRee  (1860),  86  Ala.  61. 

^  See  Goodrich  T.Hubbard  (1888),  51       ^V^ellston  Ck)al   Ca  v.  Franklin 
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coal  throughout  thp  year  at  a  uniform  rate  per  ton,  though  the 
coal  in  some  seasons  was  worth  more  than  the  price  fixed,  and 
the  buyer,  after  getting  the  benefit  of  the  rate  during  the  sea- 
son when  coal  was  high,  repudiated  it  at  the  time  when  the 
price  was  lower,  it  was  held  that  the  seller  might  treat  the  re- 
pudiation as  a  rescission  and  recover  the  market  price  of  the 
coal  furnished  though  in  excess  of  the  contract  price.^ 

Paper  Ckx  (1897),  67  Ohio  St  183, 48  888;  MerriU  y.  BaUroad  Ca,  16  Wend. 

N.  R  R.  888  [citing  Chamberlin  ▼.  586:  Clark  ▼.  Mayor  of  N.  Y.,  4  N.  T. 

Scott,33yt80;McCullougbv.Baker»  888]. 

47  Ma  401;  Kearney  v.  Doyle,  22       iWellston    Coal  Ca  v.  Franklin 

Mich.  204;  Buffkin  ▼.  Baird,  78  N.  a  Paper  Ca,  €upr<L 

288;  United  States  v.  Behan,  110  U.  & 
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CHAPTER  IV. 

OF  THE  i^TCMRnTTOt  OF  THE  BUYER  AGAINST  THE  SELLER 


§  1714.  Purpose  of  this  chapter.  g 

171&  How  sabjects  classified 

I    Where   the    Titlb   has   not 

Passed. 

1716k  In  general 

1.  Where  the  Goods  have  not  been 
Delivered, 

1717.  Seller's  breach  of  contract  to 

sell  and  convey. 

1718.  Specific  performance  not  usu- 

ally awarded. 

1719.  Where  chattel  is  unique. 

172a-172a  Where  chattel  of 

peculiar  importance. 

1724 Where  legal  remedy  in- 
adequate. 

1725. Where  chattel  necessary 

to  enjoyment  of  estate. 

1726.  Ck)ntraot8  for  sale  and 

delivery  in  instalments. 

1727^  172a Contracts  for  sale 

of  corporate   stocks  and 
bonds. 

1729L Contracts  for  sale  of  in- 
ventions, patents  or  pat- 
ented articlea 

1780.  Contracts   for   sale   of 

debts,  notes,  eta 

17dt Contracts  for    sale   of 

growing  treea 

1732. Specific     performance 

not  to  be  made  substitute 
for  damage& 

173a  Will  not   be   granted 

where  contract  ambiguous, 
uncertain  or  unfair. 
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1784 1785.  Action  at  law  for  dam- 
ages the  usual  remedy. 
1786-1740.    Measure    of   damages 

usually  difference  between 

contract  price  and  value  of 

goods  at  time  and  place  of 

delivery. 
1741. How.  when  price  paid  in 

advance. 
1742. How,  when  no  market 

at  place  of  delivery. 
174a How,  when  goods  have 

no  market  valua 
1744 How,  when  goods  have 

neither  market  nor  actual 

valua 
1745. How,  when  no  difference 

between  contract  price  and 

market  valua 
174a  How,  when  goods  to  be 

delivered  in  instalment& 
1747. How,  when  goods  to  be 

delivered  ^'on  or  before"  a 

certain  day. 
174a How,  when  no  time  fixed 

for  delivery. 
1749. How,    when    delivery 

postponed  at  seller's  re- 
quest 
1750-175a How,  when  seller 

repudiates  before  time  for 

performance. 
1764^1755. How,  when  seller 

refuses  to  give  credit  as 

agreed 
176a  Measure  of  damages  where 

special  circiunstances  were 

in  contemplation. 
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%  1757-1758, General   role    of 

damageB  for  breach  of  con- 
tract— Hadley  ▼.  Baxen- 
daleb 

1700.  How  the  rule  applies  to  8ale& 

1761.  LoBB  of  profits  on  resale  con- 
tracted for. 

1769L Resale  not  contemplated. 

1763-1765u  Resale  known  to 

vendor. 

17ee,  1767.  Extent  of  knowl- 

edge  required  ~  PlEurticular 
price. 

176& Cost  of  procuring  sub- 
stitute 

1769. Costs  of  defending  ac- 
tion brought  by  sub-yendee. 

1770L Summarjr  of  Elnglish 


1771-177&  Measure  of  damages 
where  goods  intended  for 
particular  UB& 

1777-17791  No  damages  for  specula- 
tive or  remote  losses. 

1780.  Pleading  special  damages. 

2l  Where  the  Goods  have  been  De- 
livered, 

178t  Substantially  same  remedies 
as  in  preceding  cases. 

IL  Where  the  Title  hab  Passed. 
1783^  In  general. 

1.  Where  the  Goods  are  not  Delivered, 

1783.  Specific performanceof agree- 
ment to  deliver. 

1784  Action  for  damages  for 
breach  of  agreement  to  de- 
liver. 

1785. Measure  of  damages. 

1786.  Trover  —  Measure  of  dam- 
ages 

1787, 178a  How  when  goods 

of  fluctuating  value  — 
Stocks,  bonds,  eta 

2,  Where  the  Goods  have  been  Ddiv- 

ered. 

1789.  What  questions  arise. 
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a.  Where  there  was  Delay  in  Deli^ 

ery. 

§  1790-1792L  Measure  of  damages  for 
delay. 

b.  Where  Title  Fails  in  Whole  or  in 

Part 

1703L  Recovery  of  consideration. 

1794  Damages  for  breach  of  war- 
ranty of  titlei 

1795. When  ri^^ht  of  action 

accruea 

—  What  constitutes  evio- 


1796. 


1797. 


179a 


tion. 

—  Warranty  broken  by  in- 
cumbrances. 

—  Evidence  of  eviction  — 
Judgment  — Costs  of  suit. 


Where  Goods  Defective  in  Kind, 
Quality  or  Condition. 

1799L  In  general 

180a  CavecLt  emptor. 

180t  Express  stipulation  for  re- 
turn or  other  remedy. 

1802, 180a  Rejection  of  good& 

1804  Rescission  for  fraud. 

1805.  Rescission  of  breach  of  war- 
ranty. 

1806. In  pursuance  of  agree- 
ment. 

1807.  Waiver  of  special  rem- 
edy— Suit  for  breach  of 
warranty. 

180a  Option  where  law  gives 

right  to  rescind. 

1809.  Action  for  breach  of  war- 
ranty. 

18ia  What  form  of  action  ~  Con- 
tract or  tort? 

1811.  Notice  of  defect— Offer  to 
return. 

1813,  18ia  Conditional  war- 
ranty. 

1814  Vendee  not  bound  to  antici- 
pate or  search  for  defects. 

1815.  Who  liable  for  breach  of  wax^ 
ranty —  Principal  —Agent. 
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§  1816^ Purchaser  of  draft  with 

bill  of  lading  attached. 

1817, 181&  Measure  of  damages  for 
breach  of  warranty^ In 
generaL 

18ia Tima 

182a Place. 

1821.  Measure  of  damages  for 
breach  of  warranty  when 
goods  bought  for  special 
purposes 

1822-1825.  Damages  for  losses 

incidental  to  use  or  purpose 
contemplated. 

1826^  Expenses  incurred. 

1827, 182a Gkdns  preventidd. 

1829-1881. Purely  speculative 

profita 

1882L Losses  not  contemplated. 

1888i  Measure  of  damages  where 
goods  bought  to  be  resold. 

1884. Damages  paid  sub-vendee 

for  breach  of  same  war- 
ranty. 


§  183&  Buyer  may  recover  for  breach 
of  warranty  though  he  has 
not  paid  the  price. 

188(1 Or  though  he  has  paid 

the  price. 

1887. Or  though  he  may  have 

resold  the  good& 

1888. Or  though  he  may  have 

made  a  profit  on  them. 

1889.  Remedies  for  deceit  or  fraud. 

184a  Elements  of  fraud. 

1841. Reliance  on  representa- 
tions. 

1842.  Representations    must 

have  been  proximate  cause 
of  injury. 

1848. Measure  of  damages. 

1844  Buyer  may  recoup  damages 
in  action  by  seller  for  the 
price. 

1845-1847.  Defense  of  failure  of 
consideration. 

1848-1850.  Recovery  as  for  failure 
of  consideration. 


§  1714.  Purpose  of  this  chapter. —  Having  now  considered 
the  remedies  of  which  the  seller  may  avail  himself  either 
against  the  goods  or  the  buyer  personally,  or  both,  there  re- 
mains only  to  be  ascertained  what  are  the  remedies  to  which 
the  buyer  may  have  recourse  against  the  seller.  The  range  of 
these  remedies  will  necessarily  be  less  wide  than  those  of  the 
seller,  because  the  buyer  cannot  often  be  in  a  situation  to  seek 
remedies  against  the  goods,  but  must  usually  confine  himself 
to  actions  against  the  seller  personally. 

§  1715.  How  sabjects  classified. —  In  dealing  with  the  mat- 
ter of  the  buyer^s  remedies,  a  classification  substantially  the 
same  as  that  adopted  in  the  preceding  chapter  may  be  found 
-convenient.  Thus  there  may  be  considered  the  remedies  of 
the  buyer  — 

I.  Where  the  title  has  not  passed,  and 

1.  The  goods  have  not  been  delivered,  or 

2.  The  goods  have  been  delivered. 

idds 
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IL  Where  the  title  has  passed,  and 

1.  The  chattel  is  not  delivered,  or 

2.  The  chattel  is  delivered,  but 

(a)  There  is  delay  in  delivery,  or 

(b)  The  title  fails  in  whole  or  in  part,  or 

(c)  The  chattel  proves  not  to  be  of  the  kind  op 

quality  represented  or  warranted. 


Where  the  Title  has  kot  Passed. 

§  1716,  In  general. — The  simplest  form,  perhaps,  of  the 
seller's  breach  of  contract  is  that  which  is  presented  when, 
while  the  contract  remains  wholly  executory,  he  fails  or  re- 
fuses to  proceed  with  its  performance.  Uusually  and  natu- 
rally the  goods  will  not  have  been  delivered,  but  will  still 
remain  in  the  possession  of  the  seller.  He  may,  however,  have 
gone  so  far  as  to  deliver  the  goods  in  anticipation  of  the  trans- 
fer of  the  title,  as  in  the  common  case  already  considered  of 
the  conditional  contract  to  sell,  under  which  possession  is  trans- 
ferred but  title  is  retained  until  the  price  is  paid ;  or  the  case 
in  which  the  goods  at  the  time  of  the  contract  were  already  in 
the  possession  of  the  buyer.  Each  of  these  general  types  may 
be  considered  separately. 

1.  Where  ths  Goods  have  not  "been  Delivered. 

§  1717.  Seller's  breach  of  contract  to  sell  and  convey. — 

As  has  been  stated  in  the  preceding  section,  the  simplest  type 
of  the  seller's  breach  of  his  undertaking  is  the  case  in  which 
he  repudiates  the  contract  while  it  remains  wholly  executory, 
and  wrongfully  fails  or  refuses  to  transfer  the  title  and  deliver 
possession  to  the  buyer. 

The  ideal  remedy  for  this  state  of  things  would,  perhaps, 
seem  to  be  some  process  or  proceeding  by  which  the  seller 
could  be  specifically  compelled  to  do  the  very  thing  which  he 
agreed  to  do,  to  wit,  to  actually  enforce  specific  performance 
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of  his  agreement  to  transfer  the  title  and  surrender  the  posses- 
sion to  the  buyer. 

Specific  performance,  however,  as  will  be  seen,  is  not  always 
practicable  nor  usually  necessary.  If  the  buyer  has  paid  the 
price  in  advance,  there  may  be  often  strong  reasons  for  such 
a  remedy ;  but  if  the  buyer  has  not  paid  in  advance  and  still 
has  the  money  in  bis  pocket,  he  may  usually  go  into  the  market 
and  supply  himself  with  like  goods,  perhaps  with  no  loss,  and 
usually  with  but  little.  In  such  a  case  a  recovery  of  damages 
adequate  to  compensate  for  such  a  loss  would  furnish  a  com- 
plete and  satisfactory  remedy.  There  may,  on  the  contrary, 
be  cases  in  which  like  goods  cannot  be  procured  in  the  market, 
and  in  such  event  the  recovery  of  damages  does  not  furnish  so 
satisfactory  a  remedy. 

§  1718.  Specific  performance  not  usually  the  remedy, — 

As  has  been  intimated  above,  specific  performance  of  the  con- 
tract to  sell  and  convey  a  chattel  will  not  usually  be  decreed.^ 
As  is  said  by  Lord  Justice  Fry:  *  "  The  court  for  the  most  part 
refuses  to  interfere  in  respect  of  chattels,  both  because  damages 
are  a  sufficient  remedy  and  because  the  price  of  such  articles,  es- 
pecially of  merchandise,  varies  so  as  often  to  render  the  specific 

^See  Moulton  v.  Warren  Mfg.  Ca  55  N.  R  R.  683;  Ames  v.  Witbeck 

(1900),  —  Minn.  — ,  83  N.  W.  R  1082;  (1899),  179  IlL  458,  58  N.  E.  R  969; 

Northern  Trust  Ca  v.  Markell  (1895),  Anderson  v.  Olsen  (1900),  188  III  502. 

61  Minn.  271,  63  N.  W.  R  735:  Stein-  59  N.  E.  R  239;  Carolee  y.  Handelis 

meyer  y.  Siebert  (1899),  190  Pa.  St  (1897),  103  Ga.  299,  29  &  K  R  935; 

471,  42  AtL  R  880,  70  Am.  St  R  641 ;  Millirons  y.  Dillon  (1897),  100  Qa.  656, 

Hissam  y.  Parrish  (1896),  41  W.  Va.  28  a  E  R  885;  Krouse  y.  Woodward 

686,  24  a  E.  R  600,  56  Am.  St  R  892;  (1895),  110  Cal  638,  42  Pacx  R  1084; 

Manton  y.  Ray  (1894),  18  R  L  672,  29  Stuart  y.  Pennis  (1895),  91  Va.  688, 

Atl.  R  998,  49  Am.  St  R  811;  Eck-  22  a  K  R  509;  Electrip  Seryice  Ck>. 

«tein  y.  Downing  (1886),  64  N.  H.  248,  y.  Gill-Alexander  CJa  (1894),  125  Ma 

9  AtL  R  626. 10  Am.  St  R  404;  New  140,  28  a  W.  R  486;  Rigg  y.  Reading, 

England  Trust  Ca  y.  Abbott  (1894),  eta  St  Ry.  Ca  (1899),  191  Pa.  St  298, 

162  Masa  148,  38  N.  K  R  432, 27  L.  R  43  Atl.  R  212;    Lining  y.   Geddes 

A.  271;    Williams   y.    Montgomery  (1826),  1  McCord  (a  a),  Eq.  804,  16 

(1896),  148  N.  Y.  519,  43  N.  E  R  57;  Am.  Dea  60a 
Todd  y.  Diamond   State   Iron   Ca       ^  Fry  on  Speolfic  Performance  (8d 

(1889X  8  Houst  (Del)  372,  14  AtL  R  Eng.  ed.,  1893),  §  78. 
27;  Clark  v.  Truitt  (1899),  183  IlL  239, 
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§  1719.]  LAW  OF  BALE.  [bOOK  V, 

execution  of  contracts  for  their  sale  and  delivery  an  act  of  in- 
justice, entailing  perhaps  ruin  on  one  side,  when  upon  an  ac- 
tion that  party  might  not  have  paid  perhaps  above  a  shilling 
damages.  As  these  principles,  however,  do  not  apply  to  all 
oases  of  chattels,  exceptions  arise,  which  we  shall  now  con- 
sider." 

§  1719, Where  chattel  is  unique.—"  When  the  chattel 

in  question  is  unique,"  continues  the  same  authority,^  "  whea 
there  is,  over  and  above  the  market  value,  that  which  has  been 
called  Mi^pretium  affectionis^  the  court,  whether  the  plain tiff'a 
right  has  arisen  from  contract  or  not,  has  interfered  and  not 
left  him  to  his  common-law  remedy.  The  leading  case  in  this 
branch  of  the  law  is  Pusey  v.  Pvsey^  in  which  the  heir  of  the 
family  of  Pusey  recovered  possession  by  a  bill  in  equity  of  the 
celebrated  Pusey  horn :  the  grounds  of  the  decision  are  insuffi- 
ciently reported,  but  the  case  'turned^'  to  quote  Lord  Eldon's 
language  in  respect  of  it,' '  upon  the  pretium  affectionia  inde- 
pendent of  the  circumstance  as  to  tenure,  which  could  not  be 
estimated  in  damages.'  This  has  been  followed  by  other  similar 
cases,  one  having  relation  to  an  ancient  silver  altarpiece,  re- 
markable for  a  Greek  inscription  and  dedication  to  Hercules;^ 
another  to  a  tobacco-box  of  a  remarkable  and  peculiar  kind;^ 
another  to  masonic  dresses  and  ornaments;^  and  another  to  a 
very  finely  engraved  cherry  stone.^  These  particular  oases  were 
suits  grounded  on  tort  or  trust:  but  the  same  principle  applies 
to  cases  of  contract  relating  to  chattels." 

1  Fry  on  Specific  Perforisance,  vbi  Lowther,  13  Ves.  95.    A  ship  is  prob- 

Aifpro,  §§  79,  80.  ably  within  this  prinoipla  See  Lynn 

2 1  Vem.  273.  v.  Chaters,  2  Ka  521,  and  Glaring 

>In  Nutbrown  v.  Thornton,  10  Vea  bould  v.  Curtis,  21  L.  J.  Ch.  541:  De 

163.  Mattos  V.  Gibson,  4  De  6.  &  J.  27&'* 

^  Duke  of  Somerset  ▼.  Gookson,  t  ? "  Per  Lord  Hard  wicke  in  Peame 

P.  Wms.  390.  y^  Lisle,  Ambl.  75,  in  which  case  a 

5  FeUs  V.  Read,  3  Vea  70.  specific    delivery   of  negroes    was 

8"Lloyd  V.  Loaring,6Ves.773.  See  prayed,  *but  tliat  is  not  necessary,* 

alsoSavillev.  Tankred,  1  VeaSr.  101;  said   his   lordship;    'others  are   aa 

a  a,  3  Sw.  141,  n.;  Lady  Arundell  v.  good.'"     But  in  Young  v.  Bnrtpn 

Phipps,  10  Vea  139;  Lowther  v.  Lord  (1841),  1  McMuL  (a  G)  Eq.  255,  thia 
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CH.  lY.]       BEMEDIXS  OF  BUYEB  AGAINST  BELLES.      [§§  1720,  1721. 

§  1720. Chattels  of  peculiar  importance. —  Contina- 

ing  in  a  later  section,^  Lord  Justice  Fry  farther  says :  ''  Hitherto 
unique  chattels  have  been  spoken  of;  but  it  appears  that  such 
jurisdiction  as  the  court  exercises  in  the  case  of  unique  chattels 
it  may  also  exercise  in  the  case  of  chattels  which,  though  not 
unique,  possess  a  special  and  peculiar  value  to  the  plaintiff. 
Thus  in  North  t;.  The  Great  Northern  By.  Co.^  the  court  upheld 
its  jurisdiction  to  interfere  to  prevent  the  sale  of  certain  wag- 
ons belonging  to  the  plaintiff,  which  had  been  used  by  the 
plaintiff  in  his  business  of  a  colliery  owner,  and  which  the  de- 
fendants asserted  that  they  had  a  right  to  detain  and  sell. 
^  Where  specific  things,'  said  Stuart,  V.  0.,*  *  necessary  for  con- 
ducting a  particular  business  are  in  the  possession  of  persons 
who  claim  a  lien  upon  them,  and  threaten  an  immediate  sale^ 
this  court  has  undoubted  jurisdiction  to  interfere  by  injunction 
and  prevent  irreparable  injury  to  the  debtor,  by  giving  him  an 
opportunity  of  redeeming  assets.' " 

§  1721,  .  In  accordance  with  this  rule,  it  was  held  that, 

where  one  party  had  agreed  to  supply  to  the  other  certain  goods 
indispensable  to  the  business  of  the  latter  and  which  could  not 
be  elsewhere  obtained,  specific  performance  of  the  agreement 
would  be  enforced.*  The  court  approved  "  as  a  well-settled 
principle  in  the  doctrine  of  specific  performance"  the  rule 
"that  a  contract  for  the  sale  and  delivery  of  chattels  which  are 
essential  in  specie  to  the  plaintiff,  and  which  the  defendant  can 
supply,  while  no  one  else  can,  will  be  specifically  enforced.  In 
such  cases  the  plaintiff  could  not  be  indemnified  by  any  such 
amount  of  damages  as  he  could  recover  at  law." 

doctrine  as  to  slaves  was  denied.   See  ,   ^  2  Giff.  04 

also  Bryan  v.  Robert  (1846).  1  Strob.  *  p.  69. 

(a  C)  £q.  884;  Butler  v.  Hicks  (1848),  <  Equitable  Gas  L.  Ca  ▼.  Baltimore 

11  Sm.  &  M.  (Mis&)  78;  Savery  v.  Coal  Tar  &  Mfg.  Ckx  (1884),  68  McL 

Spence  (1848),  18  Ala.  561;  Dudley  v.  285.  See  also  Coneroaugh  Gas  Ca  v. 

MaUery  (1848),  4  Ga.  52.  Jackson  Farm  Gas  Ca  (1898),  186  Pa. 

1  Fry  on  Specifio  Performance,  u&i  St  448,  40  Atl  R.  lOOa 
•ttproy  g8& 
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§§  1Y22-1724.]  LAW  OP  sale.  [book  v. 

§  1722,  .  « So,  too/'  says  Lord  Justice  Fry  further,^ 

**  there  is  the  high  authority  of  Lord  Ilardwicke  for  suggesting 
that  specific  performance  might  be  maintained  by  a  shipbuilder 
if  he  were  to  contract  with  a  land-owner  for  the  supply  of  tim- 
ber from  an  adjoining  estate,  the  ship-builder  being  under  con- 
tract to  complete  a  ship  by  a  given  time,  for  which  the  supply 
of  such  timber  by  the  defendant  was  essential.  But  this  seems 
open  to  doubt;  and  certainly  the  doctrine  will  not  be  extended 
to  mere  cases  of  convenience,  as  the  supply  of  coal  from  an 
adjoining  colliery  when  plenty  of  other  coal  can  be  procured 
in  the  neighborhood."* 

§  1723.  .  A  limitation,  however,  has  been  put  upon  the 

jurisdiction  over  articles  unique  or  of  special  value.  For,  says 
Lord  Justice  Fry,'  **  it  also  appears  that  if  the  chattel  be  of  a 
peculiar  value,  but  by  contract  between  the  parties  a  price  has 
been  put  upon  the  chattel,  that  circumstance  has  been  treated 
as  precluding  the  jurisdiction ;  for  it  is  an  admission  that  by  a 
money  payment  full  relief  can  be  had."* 

§  1724. Inadequate  remedy  at  law. —  Many  cases 

state  the  rule  still  more  broadly.  Thus  it  is  said  in  Maryland :  ^ 
"  We  take  it  to  be  well  settled  that  where  there  is  an  agree- 
ment to  buy  a  specific  chattel  for  a  specific  purpose,  and  this 
purpose  can  only  be  answered  by  the  delivery  of  the  chattel 

«  Fry  on  Specific  Performanoe,  ubi  gomery  (1896),  148  N.  Y.  519,  48  N.  E. 

supra,  ^86.  R  57:  Cushman  v.  Thayer  Mfg.  Ca 

2 "  Per  Lord  Hard wioke  in  Buxton  (1879),   76   N.  Y.  865;    Johnson   v. 

V.  Lister,  8  Atk.  883,  compared  with  Brooks  (1888),  98  N.  Y.  887;  Frue  t. 

Pollard  v.  Clayton,  1  K.  &  J.  46a  Houghton   (1882),   6   Cola  8ia    In 

And  c/.  Fothergill  v.  Rowland,  L.  B.  Brady  v.  Yost  (Idaho^  1898),  55  Pac. 

17  £q.  182.**  R  542,  it  is  held  that  a  contract  for 

s  Fry  on  Specific  Performance^  ubi  the  sale  by  the  defendant  to  the 

mipra,  §  84^  plaintiff  of  a  newspaper   business, 

4  Citing  Dowling  ▼•  Bet jemann,  2  printing  plant  and  material  used  in 

Johns.  &  HenL  544.  the  business,  with  the  purpose  of 

A  Gottschalk  v.  Stein  (1888),  69  MdL  continuing   it»  will  be  specifically 

51, 13  Atl  R.  625.    See  also  Clark  v.  enforced  in  equity,  on  the  ground 

Flint  (1889),  22  Pick.  (Masa)  281,  88  that  there  is  no  adequate  remedy  at 

Am.  Dea  788;  Williams  ▼•  Mont-  law. 
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CH.  lY.]       BB3CBDIES    OF  BUYES  AGAINST  SELLEB.      [§§  1725, 1726. 

itself;  or  where,  from  the  nature  of  the  subject-matter  of  the 
agreement,  the  measure  of  damages  must  necessarily  be  un- 
certain; or  where  damages  will  not  be  as  beneficial  to  the 
purchaser  as  the  performance  of  the  contract,  equity  will  in- 
terfere, and  decree  the  specific  performance  of  the  contract, 
because,  in  such  cases,  an  action  at  law  for  a  breach  of  the 
contract  will  not  afford  the  purchaser  a  complete  and  adequate 
remedy." 

§  1725, Chattels  eonnected  with  enjoyment  of  estate. — 

"Cases  might  probably  arise,"  continues  Lord  Justice  Fry,* 
"in  which  the  court  would  interfere  in  respect  of  chattels  con- 
nected with  the  enjoyment  of  an  estate,  where  but  for  such 
connection  it  would  not  exercise  jurisdiction.  In  one  case 
Lord  Eldon  made  an  order  specifically  to  restore  to  a  tenant 
the  stock  on  a  farm,  which  had  been  seized  by  the  landlord 
under  a  distress  and  bill  of  sale ;  his  lordship  holding  that,  under 
the  circumstances  of  that  case,  there  was  an  entire  coi^tract  by 
which  the  landlord  agreed  to  let  the  tenant  have  both  the  es- 
tate and  the  chattels,  the  enjoyment  of  the  chattels  being  requi- 
site for  the  enjoyment  of  the  estate."  * 

§  1736. Contracts  for  sale  and  delivery  in  instal- 
ments.— '^Lord  Hardwicke  seems  to  have  entertained  the 
view,"  remarks  further  the  same  author,' "  that  where  the  con- 
tract was  for  the  delivery  of  chattels  by  instalments  and  for 
payment  in  a  like  method,  the  court  would  entertain  jurisdic- 
tion. In  a  case  cited  by  his  lordship,  articles  for  the  sale  of 
eight  hundred  tons  of  iron^  to  be  paid  for  by  instalments,  at 
periods  running  through  some  years,  were  specifically  enforced.* 
The  case  appears  to  have  been,  as  already  stated,  approved  by 
his  lordship,  but  it  was  doubted  by  Lord  Hatherley  (when 
V.  C),  who  remarked  on  the  absence  of  any  case  for  the  sale 
of  mere  goods  being  supported  on  the  ground  of  their  being  to 

1  Fry  on  Specific  Performance,  ubi       <  Taylor  v.  Neville,  cited  8  Atk.  384. 
fuprci,  §  87.  Distinguish  Nives  v.  Nives,  15  Ch« 

2  Nutbrown  v.  Thornton,  10  Vea  159.    Di v.  649. 

'Fly  on  Specific  Performance,  vbi       *  Pollard  ▼.  Clayton,  1  K  &  J.  462L 
9upra,%8lk 
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§  1727.]  LAW  OF  SALB.  [bOOK  ▼. 

be  delivered  by  instalments.  Mr.  Austin,  too,  has  expressed 
his  inability  to  understand  on  what  principle  the  case  pro- 
ceeded,^ and  a  like  inability  is  here  confessed." 

§  1727. Contracts  for  sale  of  corporate  stocks  and 

bonds. — The  same  general  principles  apply  to  contracts  for 
the  sale  of  corporate  stocks  and  bonds.  If  like  securities  are 
readily  obtainable  in  the  market  so  that  the  buyer  may  thus 
procure  them ;  *  if  their  value  is  certain  and  the  buyer  has  in  them 
no  other  than  a  mere  pecuniary  interest,  so  that  an  award  of  dam- 
ages will  adequately  compensate  him,'  the  court  will  usually 
refuse  to  decree  specific  performance.  But  if  they  cannot 
elsewhere  be  obtained,  and  the  buyer  has  some  lawful  and  pe- 
culiar interest  in  them  which  cannot  be  adequately  protected 
by  an  award  of  damages;*  or  if  their  value  is  uncertain  or 
there  is  other  reason  why  the  award  of  the  law  court  will  not 

1  Jurisprudence,  808.  Ck}mmercial  Coal  Mining  Ca  (1863), 

2  Todd  V.  Diamond  State  Iron  Ca  23  Cal.  890;  Avery  v.  Ryan  (1889), 
(1889),  8  Houst  (Del)  873, 14  AtL  R.  27;  74  Wis.  691,  43  N.  W.  R.  317. 
CohnT.  MitcheU  (1885),  115  UL  124  « Equity  wiU  decree  specific  per- 
8  N.  E.  R.  420;  Ryan  v.  McLane  (1900),  formanoe  if  like  stocks  cannot  be 
91  Md.  175,  46  Atl  R  840,  50  L.  R.  A.  procured  elsewhere,  or  if  the  legal 
501  and  exhaustive  note.  remedy  is  doubtful  or  uncertain,  and 

s  Thus  where  there  was  a  sale  of  a  an  award  of  damages  will  not  be 

yacht,  and   the  defendant   [buyer]  adequate  (Manton  v.  Ray  (1894),  18 

agreed    to    pay  therefor  a  certain  R.  L  672,  29  AtL  R.  998,  49  Am.  St  R. 

number  of  shares  of  the  stoc|i:  of  a  811 ;  &  a  again,  19  R.  L  423,  86  Atl. 

certain  corporation,  but  there  was  no  R.  1 1 25 ;  Brady  v.  Yost  (1898),  —  Idaho» 

evidence  tending  to  show  that  the  — ,  55  Pac.  R,  542;  Northern  (Antral 

plaintiff  had  any  wish  or  reason  to  Ry.  Ca  v.  Walworth  (1899X  193  Pa.  St. 

become  the  owner  of  the  stock  rather  207,  44  AtL  R  253:  New  England 

thanof  any  other  stock  of  equal  value,  Trust  Ca  v.  Abbott  (1894),  162  Mass. 

or  that  he  would  not  have  agreed  to  148,  38  N.  £.  R.  432,  27  L.  R.  A.  271; 

take  any  other  stock  of  equal  value  Williams  v.  Montgomery  (1896),  148 

in  payment  of  the  yacht,  or  a  sum  of  N.  Y.  519,  43  N.  &  R.  57;  Cushman  v. 

money  equal  to  that  value,  specific  Thayer  Mfg.  Ckx  (1879),  76  N.  Y.  365; 

performance  was  denied.  Eckstein  v.  Johnson  v.  Broolus  ( 1883),  93  N.  Y.  337 ; 

Downing  (1886),  64  N.  H.  248, 9  AtL  R  Frue  v.  Houghton  (1882),  6  Cola  818); 

626, 10  Am.  St  R  404.  And,  generally,  or  where  the  stock  has  some  unique 

where  no  fiduciary  relations  are  in-  and  special  value  to  the  plainti£F 

volved  and  the  stocks  have  no  pecul-  (Bumgardner  v.  Leavitt  (1891),  35  W. 

iar  value,  and  compensation  in  money  Va.  194). 

would   be  adequate.    Treasured   v.       A  pledgor  of  shares  of  stock  is  en- 
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OH.  IV.]  BEMEDIES  OF  BUTEB  AGAINST  SELLElfc.  [§  1728. 

do  full  justice  to  the  buyer,*  especially  if  fiduciary  or  trust  re- 
lations are  involved,*  then  the  court  may  decree  that  the  con- 
tract for  their  sale  and  delivery  shall  be  specifically  performed. 

§  1728. >  Even  here,  however,  there  is  room  for  the  exer- 
cise of  sound  discretion  and  the  furtherance  of  public  policy ; 
and  if  the  execution  of  specific  performance  would  operate 
harshly,  unjustly  or  inequitably,'  or  would  promote  objects 
opposed  to  public  policy,*  relief  will  be  denied. 

titled  to  specific  performance  when  not  be  entertained  to  decree  a  spe- 

the  stock  has  no  market  or  ascertain-  ciflo  performance  respecting  goods, 

able  value,  and.  the  pledgor  bought  chattels,  stocks  and  other  things  of 

it  for  investment  with  a  view  to  its  a  merely  personal  nature  is  limited 

increase  in  value,  and  he  cannot  buy  to  cases  where  a  compensation  in 

more  because  no  holder  will  sell  damages  will  furnish   a  complete 

Krouse  v.  Woodward  (1895),  110  Cal.  remedy.    Where  the  wrong  is  a  be- 

638,  42  Paa  K  1084  trayal  of  confidence,  equity  will  de- 

A  promise   by  a   corporation   to  cree     restitution,    which    may    be 

transfer  some  of  its  bonds  may  be  enforced    specifically    against    the 

specifically  enforced  where   it  ap-  wrong-doer.    In  McGowin  v.  Rem- 

pears  that  the  corporation  is  insolv-  ington,  12  Pa.  St.  56, 51  Am.  Dec.  584, 

ent  and  the  bonds  have  no  market  a  clerk  was  compelled  to  surrender 

value,  such  value  being  dependent  drafts,  maps,  plans,  etc.,  which  he 

upon  questions  relating  to  title  to  had  withheld  from  his  employer;  in 

,  real  estate  which  can  he  determined  Abbott  v.  Reeves,  49  Pa.  St.  494,  88 

only  by  a  court  of  equity.    Ames  v.  Am.  Dec.  510,  persons  who  had  bor- 

Witbeck  (1899),  179  IlL  458,  53  N.  £.  rowed  stocks  and  bonds  from  an  ex* 

R  909.  ecutor  were  required  to  make  resti- 

Specific  performance  of  a  contract  tution;     in    Pennsylvania    Ckx    v. 

relating   to   stocks   cannot  be   de-  Franklin  Fire  In&  Ca,  181  Pa.  St.  40^ 

manded  as  a  right*    But  a  court  of  the  defendant  was  required  to  issue 

equity  will  grant  it  at  its  discretion  new  certificates  of  stock  to  un  owner 

when  it  appears  that  damages  would  whose  certificates  had  been  trans- 

not  be  adequate  owing  to  the  fact  ferred  under  forged  powers  of  attor- 

that  the  matter  wto  in  the  nature  of  ney." 

an  experiment,  so  that  the  result  >  Where  trust  or  fiduciary  relations 

.could   not  be  known.    Williams  v.  are  '  involved,   the    relief   may    be 

Montgomery  (1896),  148  N.  Y.  519,  48  granted.     Goodwin's  Appeal  (1888), 

N.  R  R.  57  [citing  Matter  of  Argus  117  Pa.  St  514;  Cowles  v.  Whitman 

Ca,  138  N.  Y.  557;  Johnson  v.  Brooks,  (1834),  10  Conn.  121,  26  Am.  Dec.  60; 

93  N.  Y.  337].  Krohn  v.  WiUiamson  (1894),  62  Fed. 

1  Thus,  in  Steinraeyer  v.  Slebert  R.  869. 

(1899X  190  Pa.  St  471,  42  Atl.  R.  880,  » Rigg  v.  Railway  Ca  (1899),  191 

70  Am.  St  R  641,  it  is  said:  "The  Pa.  St  298,  43  Atl.  R.  212. 

rule  that  jurisdiction  in  equity  will  ^  As  where  the  stock  is  sought  in 
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§§  1729-1781.]  LAW  OF  SALB.  [book  v. 

§  1729. Contracts  for  the  sale  of  inTontions,  patents 

or  patented  articles. —  So,  on  the  same  ground  that  an  award 
of  damages  would  usually  be  an  inadequate  remedy,  perform- 
ance of  a  contract  for  the  sale  and  assignment  of  a  patent  or 
invention  may  be  specifically  enforced.  "  Th^  principal  foot- 
ing of  such  jurisdiction,"  it  is  said,'  "is  the  obvious  inadequacy 
of  the  redress  which  an  ordinary  action  at  law  for  damages 
would  afford,  as  applied  to  such  property,  in  event  of  refusal 
to  comply  with  an  agreement  for  its  sale.  Eights  acquired 
under  letters  patent  for  inventions  are  of  such  peculiar  nature 
that  they  are  justly  considered  proper  subject-matter  for  suits 
for  specific  performance."  For  like  reasons  an  agreement  to 
supply  articles  which  the  seller  alone  can  supply,  because  he 
controls  the  patent  upon  them,  may  be  thus  enforced.' 

§  1730. Contracts  for  sale  of  debts,  notes^  etc. —  So  also 

contracts  for  the  sale  of  a  specific  debt,'  or  the  sale  of  specific 
notes  bought  for  a  specific  purpose  known  to  the  seller,*  may 
be  enforced,  as  the  identical  thing  is  the  thing  desired  and 
damages  would  not  be  an  adequate  remedy. 

§  1731. Contracts  for  the  sale  of  growing  trees. — So, 

further,  because  of  the  inadequacy  of  the  remedy  at  law,  it  was 
held  in  a  recent  cape  that,  if  a  contract  for  the  sale  of  growing 

order  to  obtain  control  of  the  corpo-  Somerby  ▼.  Buntin  (1875),  118  Mass. 

ration,  e.  g,,  a  bank.    FoU's  Appeal  279:Blackmerv.  Stone(1889),51Ark. 

(1879).  91  Pa.  St.  484;  Gage  v.  Fisher  489, 11  S.  W.  R  698  [citing  Somerby 

(1895),  5  N.  Dak.  297,  65  N.  W.  R  809.  v.   Buntin,  supra;   Burr  v.   De  La 

Though  there  may  be  cases  where  Vergne.  102  N.  Y.  415;  Blakeney  v. 

such  control  would  be  entirely  law-  Gkxxle.  30  Ohio  St  350;  Littlefield  v. 

ful  .  O'Neill  V.  Webb  (1898),  78  Ma  Perry,  21  Wall.  205].   But  see  Ander- 

App.   1.     Compare   Brady  v.  Yost  son  v.  Olsen  (1900),  188 IR  503,  69  N. 

(1898),  —  Idaho,  — ,  55  Paa  R  542.  K  R  289. 

^Secret  Service  Ca  V.  Gill- Alexan-       *  Adams  v.  Messinger  (1888),  147 

der  Mfg.  Ca  (1894),  125  Ma  140,  28  Mass.  185, 17  N.  K  R  491,  9  Am.  St 

a  W.  R  486  [citing  Corbin  v.  Tracy  R  679  [citing  Hapgood  v.  Rosenstock, 

(1867),  34  Conn.  325;  Binney  v.  An-  8Upra\ 

nan  (1871),  107  Mass.  94,  9  Am-  R  10].        »  Wright  v.  Bell,  5  Price,  825l 
To  like  effect:   Hapgood  v.  Rosen-        « Gottschalk  v.  Stein  (1888),  69  Md. 

stock  (1885),  23  Fed.  R  86  (C.  Q  N.Y.);  51, 18  AtL  R  626. 
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OH.  IV.]       BEMEDIES   OF   BUYER  AGAINST  SELLER      [§§  1Y32,  1733. 

trees  was  to  be  regarded  as  relating  to  a  chattel,  it  would  be 
specifically  enforced ;  if  it  were  held  to  relate  to  real  estate,  it 
would  be  a  "  matter  of  course  "  to  enforce  it* 

§  1732.  Specific  performance  not  to  be  made  substi- 
tute for  award  of  damages. —  But  the  remedy  of  specific  per- 
formance is  not  to  be  made  a  substitute  for  the  ordinary  action 
for  damages  in  cases  to  which  that  action  is  appropriate.  Thus, 
in  a  late  case,  it  appeared  that  the  plaintiff,  who  desired  to 
buy  a  standard-bred  Jersey  calf,  had  inquired  of  the  defendant, 
who  had  such  calves  for  sale,  concerning  a  certain  one,  which 
was  so  bred  but  which  the  defendant  fraudulently  denied  to  be 
so.  The  defendant  thereupon  directed  plaintiff's  attention  to 
another  calf,  which  the  defendant  fraudulently  represented  to 
be  of  the  quality  desired  but  which  in  fact  was  not.  Plaintiff 
thereupon  bought  the  latter  rather  than  the  former.  Later, 
on  discovering  the  fraud,  the  plaintiff  sought  by  an  action  for 
"specific  performance"  to  compel  the  defendant  to  take  back 
the  calf  which  plaintiff  so  bought  and  deliver  to  him  in  its 
stead  the  one  which  he  would  have  purchased  but  for  the  de- 
fendant's false  representations.  His  right  to  this  relief,  how- 
ever, was  denied,  "  his  attempt  thus  to  obtain  it "  being  char- 
acterized by  the  court  as  "absolutely  absurd  and  untenable."* 

.  §  1733. Will  not  be  granted  where  contract  ambigu- 
ous^ uncertain  or  unfair.—  And  finally,  not  to  go  too  far  into 
the  general  subject  of  specific  performance,  it  is  to  be  observed 
that  this  relief  is  not  a  matter  of  course ;  it  will  not  be  granted 
where  the  contract  is  ambiguous,  indefinite  or  uncertain,'  or 
the  article  unidentified  and  unascertained,^  nor  where  the  grant- 
ing of  the  relief  prayed  for  would  work  results  inequitable,  un- 
fair and  unconscionable.^ 

1  Stuart  V.  Pennis  (1895),  91  Va.  688,    State  Iron  Co.  (1889),  8  Houst  (BeL) 
22  a  K  R.  509.  872,  14  Atl.  K  27. 

2Mmiron8  V.  Dillon  (1897),  100  Ga.        *  Lighthouse  v.  Third  Nat  Bank 

656.  28  &  E.  R  885.  (1900).  162  N.  Y.  386.  56  N.  K  R  788. 

5  See  Fry  on  Specific  Performance,       *  See  Fry  on  Specific  Performance, 

vbi  supra,  §  884;  Todd  ▼.  Diamond    §  384;  Rigg  v.  Railway  Ckx  (1899),  191 

Pa.  St  298,  43  AtL  R.  212. 
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§§  1734:-1736.]  Liiw  OF  sale.  [book  v. 

§  1734.  Action  at  law  for  damages  the  usaal  remedy. — In 

the  cases  in  which  specific  performance  cannot  be  enforced,  the 
remedy  of  the  bayer  for  the  seller's  breach  of  his  agreement 
to  sell  and  convey  must  be  sought  at  law.  The  buyer  in  the 
contingency  now  being  considered  —  breach  before  the  trans- 
fer of  title  —  can  obviously  not  recover  the  goods,  for,  by  the 
hypothesis,  the  title  has  not  vested  in  him.  He  must  therefore 
have  recourse  to  an  action  for  damages  for  the  breach  of  con- 
tract. If  he  has  not  paid  the  price  in  advance,  he  will  still 
have  his  mOney  and  may  go  into  the  market  and  buy  the  goods. 
If  he  can  buy  them  for  not  more  than  the  contract  price,  he 
obviously  has  suffered  no  more  than  a  nominal  injury;  if  he  is 
compelled  to  pay  more  than  the  contract  price,  that  excess 
usually  measures  the  extent  of  his  loss.  If,  however,  he  has 
paid  the  price  in  advance,  he  is  clearly  entitled  to  a  recovery 
of  the  sum  so  paid  in  addition  to  compensation  for  any  other 
loss  sustained  by  reason  of  the  excess  of  the  market  over  the 
contract  price. 

§  1735.  .  Where  the  goods  have  a  market  value,  that 

value  must  ordinarily  control.  If,  however,  they  have  no  mar- 
ket value,  the  buyer  has  still  lost  any  excess  which  there  might 
be  between  the  price  he  was  to  pay  and  the  actual  value  of  the 
goods  he  was  to  receive;  and  their  actual  value  may  then  be 
shown  by  other  evidence. 

The  buyer  was  entitled  to  the  goods  at  the  time  and  place 
fixed  by  the  contract;  and  values  at  that  time  and  place  must 
therefore  govern  the  allowance. 

From  the  time  at  which  he  thus  became  entitled  to  some 
specific  sum  as  compensation  for  the  breach  of  contract,  he 
should  have  interest  on  that  amount. 

These  considerations  will  suggest  the  rules  which  must  apply 
to  the  ordinary  case. 

§  1736.  Measure  of  damages  usually  difference  between 
the  contract  price  and  value  of  goods  at  time  and  place  of 
delivery^  with  interest. —  For  the  breach  of  the  seller's  agree- 
ment to  sell  and  convey,  therefore,  the  measure  of  the  buyer's 
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OH.  lY.]  SEMEDIES  OF  BXJTEB  AGAINST  SELLER.  [§  1737. 

damages,  if  he  has  not  paid  the  price  or  any  part  of  it  in  ad- 
vance, will  ordinarily  be  the  difference  between  the  contract 
price  and  the  market  value  of  the  goods  at  the  time  and  place 
of  delivery,^  with  interest  on  that  difference  from  the  date  of 
the  default.' 

Cases,  of  course,  arise  where  special  damages  may  have  been 
in  contemplation,  and  as  to  these  a  different  rule  may  apply, 
which  will  be  considered  later;  but  for  the  ordinary  case,  in- 
volving no  special  circumstances,  the  rule  as  given  above  ap- 
plies. 

§  1737.  .  If  the  default  be  as  to  the  delivery  of  part 

only,  and  the  contract  is  severable,  then  damages  as  to  that 
part  could  be  recovered  under  the  general  rule  already  given. 
If  the  contract  were  entire,  but  the  part  not  delivered  could 
be  procured  in  the  market,  the  general  rule  may  also  be  ap> 
plied.'  But  where  the  contract  is  entire  and  the  missing  part 
cannot  be  so  procured,  damages  based  upon  the  diminished 
value  of  the  whole  from  the  non-delivery  of  the  part  —  that 

1  Dana  v.  Fiedler  (1854),  13  N.  Y.  Lumber  Ckx  (1882),  54  Wis.  619, 12  N. 

40,  62  Am.  Dec.  130;  McKnight  v.  w.  R.  49. 

Danlop  (1851),  6  N.  Y.  587,  65  Am.  s  Dana  ▼.  Ffedler,  supra;  Brackett 
Dea  870;  Oahen  v.  Piatt  (1877),  69  v.  Edgerton  (1869),  14  Minn.  174^  100 
N.  Y.  848,  26  Am.  R  208;  Saxe  v.  Am.  Dec  211. 
Penokee  Lumber  Ca  (1899),  159  N.  Y.  in  an  action  to  recover  unliqui- 
871,  54  N.  R  R.  14;  Grand  Tower  Ca  dated  damages  for  the  breach  of  an 
V.  Phillips  (1874),  90  U.  a  (28  Wall.)  executory  contract  to  convey  prop- 
471;  Capen  ▼.  Glass  Ckx  (1882),  105  erty,  interest  is  not  allowable  unless 
III  185;  McGrath  v.  Gegner  (1893),  there  is  a  market  value  of  the  prop- 
77  Md.  881,  26  AtL  R.  502,  89  Am.  8t  erty  or  means  accessible  to  the  party 
R  415;  Kribs  v.  Jones  (1875),  44  Md.  sought  to  be  charged  of  ascertaining, 
896;  Austrian  v.  Springer  (1892),  94  by  computation  or  otherwise,  the 
Mich.  848,  54  N.  W.  R  50,  84  Am.  St  amount  to  which  the  plaintiff  is  en- 
It  850;  McKeroher  v.  Curtis  (1877),  titled.  Sloan  v.  Baird  (1900),  162  N. 
85  Mich.  478;  Rahm  v.  Deig  (1889),  y.  327,  56  N.  R  R  752.  See  further, 
121  Ind.  288,  28  N.  R  R  141;  Olson  as  to  the  right  to  interest,  Case  Plow 
▼.  Sharpless  (1898).  58  Minn.  91,  55  Works  v.  Niles  &  Scott  Ca  (1900),  107 
N.  W.  R  125;  Hewson  Supply  Ca  v.  Wia  9,  82  N.  W.  R  56a 
Minn.  Brick  Ca  (1898),  55  Minn.  580,  8  See  Vickery  v.  McCormick  (1888), 
67  N.  W.  R  129;  Hill  v.  Smith  (1859X  117  Ind.  594;  Capen  v.  Glass  Ca  (1888), 
82  Vt  488;   Cockbum   v.  Ashland  105111.185;  Valpy  v.  Oakeley(  1851),  16 

Q.  R  941,  71  Eng.  Com.  L^  94L 
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§§  1738-1740.]  LAW  OF  SALE.  [book  v. 

is,  the  diflference  between  the  value  of  the  whole  and  the  value 
of  the  part  delivered  —  would  be  recoverable.^ 

§  1738.  .  It  is  not  essential  to  the  operation  of  this  rule 

giving  the  diflference  between  the  contract  and  the  market 
price,  that  the  buyer  shall  have  actually  gone  into  the  market 
and  bought  other  goods  to  supply  the  place  of  those  not  de- 
livered. "  It  would  not  advantage  the  defaulting  party  if  he 
should  do  so;  for,  if  he  buys  at  the  market  value,  the  result  to 
the  other  party  is'  the  same  as  if  he  simply  proved  the  market 
value."  *  This  loss  is  so  clearly  the  ordinary  and  necessary  re- 
sult of  the  breach  of  the  contract  that  no  special  allegations 
are  needed  to  enable  the  plaintiff  to  recover.' 

» 

§  1 739.  .  If,  however,  the  buyer  has  actually  purchased 

the  goods  at  less  than  the  market  price,  then  the  amount  of 
his  real  loss,  and  not  his  estimated  loss,  is  to  be  made  the  basis. 
The  buyer  was  bound  to  mitigate  his  loss  if  he  could,  and  if  be 
has  done  so  he  can  recover  merely  compensation  for  the  actual 
loss  sustained.^ 

§  1740.  .  Whether,  however,  the  buyer  would  be  obliged 

to  buy  of  the  defaulting  seller  if  he  should  afterward  oflfer  to 
sell  the  goods  at  more  than  the  contract  price,  but  less  than 
the  subsequent  market  price,  has  been  questioned.  The  su- 
preme court  in  New  York  held  that  he  was  not  obliged  to  do 
so,  as  it  might  expose  him  to  the  charge  of  having  abandoned 
the  first  contract ;•  but  on  principle  it  would  seem  that  the 
seller  should  be  entitled  to  thus  diminish  his  loss,^  and  that  the 
buyer  need  not  waive  his  right  by  accepting.^ 

1  See  Field  on  Damages,  §  268.  ^  See  Lawrence  v.  Porter  and  other 

2Saxe    V.    Penokee    Lumber   CJa  cases  cited  post,  §  1754 

(1899),  159  N.  Y.  871,  54  N.  R  R  42.  '  That  a  buyer  who  has  a  right  of 

«  Smith  V.  Lime  Ca  (1898),  57  Ohio  action  for  the  seUer's  default  does 

St  518,  49  N.  F.  R  695.  not  waive  or  impair  it  by  making  a 

*Theiss  v.  Weiss  (1805),  166  Pa.  St  new  contract  with  the  seller  for  the 

9,  81  Atl.  R.  63.  delivery  of  such  goods  is  held  in  Mo- 

5Havemeyer  v.  Cunningham  (1861),  Knight  v.  Dunlop  (1851),  5  N.  Y.  537, 

35  Barh  51&  55  Anu  Dea  870. 
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CH.  IV.]       BBMEDIE8   OF  BUYER  AGAINST  SELLER.       [§§  1741-1743. 

§1741. How,  when  price  paid  in  adYance.— If  the 

contract  price  or  any  part  of  it  has  been  paid  in  advance,  re- 
imbursement for  that  sum  must  be  added  to  the  recovery.  If, 
therefore,  the  contract  price  has  so  been  paid  in  full,  the  full 
market  price  would  be  the  measure,^  with  interest,  as  before. 

§  1742. How,  when  there  is  no  market  at  place  of 

delivery. —  If,  for  any  reason,  there  be  no  market  at  the  place 
of  delivery,  then  the  value  in  the  nearest  and  most  available 
market,  to  which  the  buyer  must  resort  in  order  to  supply  him- 
self, with  the  cost  of  transportation  added,  together  with  com- 
pensation for  time,  treble  and  expense  in  making  the  repur- 
chase, furnishes  the  basis  for  the  compensation.^ 

§  1743. How,  when  goods  have  no  market  value. — 

If  the  goods  are  such  as  have  no  market  value  at  all,  as  may 
easily  be  the  fact  in  the  case  of  second-hand  goods,  pictures, 
clothing,  special  machinery,  patented  articles,  and  the  like, 
then  their  actual  value,  as  determined  by  the  best  evidence 
available,  must  control.'    Thus,  in  one  case  it  is  said  that,  ^'  in 

imil  V.  Smith  (1859),  83  Vt  483;  v.  School  Parniture  Ca  (1896).  41  W. 
Wingide  State  Bank  v.  Lound  (1897),  Va.  717,  24  a  R  R  630. 
62  Neh.  469,  72  N.  W.  R.  486;  Smith  Thus  in  MoHose  v.  Fulmer,  supra^ 
V.  Duniap  (1850),  12  III  184;  Deere  v.  where  there  was  a  breach  of  a  con- 
Lewis  (1869),  51  lU.  254;  Davis  v.  Fish  tract  by  an  iron  producer  to  supply 
(1848),  1  G.  Greene  (Iowa),  406,  48  a  manufacturer  with  iron,  and  the 
AxxL  Dea  887.  latter  could  not  supply  himself  in 

s  Trigg  Y.  Clay  (1891),  88  Ya;  830, 18  the  market,  it  was  said  by  Sbars- 

a  &  R  %34,  29  Am.  St  K  723,  Mech-  wood,  J:  *<  When  a  vendor  fails  to 

em's  Cases  on  Damages,  239;  Wash-  comply  with  his  contract  the  gen- 

ington  Ice  Ca  v.  Webster  (1878),  68  eral  rule  for  the  measure  of  dam- 

Me.  449;  Grand  Tower  Ca  v.  Phillips  ages,  undoubtedly,  is  the  difference 

(1874),  90  U.  a  (28  Wall)  471;  Cahen  between  the  contract  and  market 

V.  Piatt  (1877),  69  N.  Y.  848,  25  AnL  price  of  the  article  at  the  time  of 

R  203;  Paine  v.  Sherwood  (1875),  21  the  breach.    This  is  for  the  evident 

Minn.  225;  Capen  v.  Glass  Ca  (1882),  reason  that  the  vendee  can  go  into 

105  IlL  185;  Barker  v.  Mann  (1869),  6  the  market  and  obtain  the  article 

Bush  (Ky.),  672,  96  Am.  Dea  873.  contracted  for  at  that  prica    But 

'MoHose  V.  Fulmer  (1873),  73  Pa.  when  the  circumstances  of  the  case 

St  365;  Paine  v.  Sherwood  (1875),  21  are  such  that  the  vendee  cannot  thus 

Minn.  225;  Culin  v.  Woodbury  Glass  supply  himself  the  rule  does  not  ap- 

Works  (1885),  108  Pa.  St  220;  Davis  ply,  for  the  reason  of  it  ceases.  Bank 
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§  1743.]  ULW  OF  SALE.  [bOOK  T. 

the  absence  of  any  market  value,  the  actual  value  must  be  as- 
certained by  an  investigation  into  what  it  would  cost  the  pur- 
chaser, acting  in  good  faith  and  with  due  diligence  and  reason- 
able prudence,  to  procure,  in  the  condition  required  by  the 

of  Montgomery  ▼.  Reese,  2  Gasej,       InCiilin  v.GIas8Work8»108PELSt 
1491    'It  is  manifest,'  says  Mr.  Chief    220,  gupra,  A  agreed  to  famish  B  a 
Justice  Lewis,  '  that  this  (the  ordi-    certain  total  quantity  of  bottles  of  a 
nary  measure)  would  not  remunerate    particular  kind.    He  famished  more 
him  when  the  article  could  not  be    than  half  the  quantity  but  failed  to 
obtained  elsewhere.'   If  an  article  of    deliver  the  balance.    It  was  not  poe- 
the  same  quality  cannot  be  procured    sible  to   purchase   enough   similar 
in  the  market,  its  market  price  can-    goods  in  the  market  to  complete  the 
not  be  ascertained,  and  we  are  with-    total  quantity  contracted  for.    The 
out  the  necessary  data  for  the  appli-    purchaser  was  a  manufacturer  of 
cation  of  the  general  rulei    This  is  a    cooking  extracts  and  syrupy  which 
contingency  which  must  be  consid-    he  put  up  in  bottles  and  sold  to  the 
ered  to  have  been  within  the  con-    trad&    He  testified  that  by  reason  of 
templation  of  the  parties^  for  they    A's  defoult  he  was  unable  to  fiU 
must  be  presumed  to  know  whether    orders  he  had  on  hand  at  the  time 
such  articles  are  of  limited  produo-    of  the  breach.    In  an  action  by  A 
tion  or  noL    In  such  a  case  the  true    against  B  to  recover  the  price  of  the 
measure  is  the  actual  loss  which  the    goods  actually  delivered,  the  court 
vendee  sustains  in  his  own  manu-    instructed  the  jury  (1)  that  the  de- 
f acture,  by  having  to  use  an  inferior    fendant  was  entitled  to  set  off  the 
article  or  not  receiving  the  advance    excess  paid  by  him  over  the  contract 
on  his  contract  price  upon  any  con-    price  for  a  portion  of  the  deficient 
tracts  which  he  had  himself  made    bottles  which  he  purchased  in  the 
in  reliance  upon  the  fulfillment  of    market^  and  (2)  as  to  so  much  of  the 
the  contract  by  the  vendor.    [Sed    deficient  quantity  as  he  was  unable 
qucere,  see§  1762b]    We  do  not  mean    to  purchase  in  the  market  he  was 
to  say,  that  if  he  undertakes  to  fill    entitled  to  set  off  his  actual  loss  sus- 
his own  contracts  with  an  inferior    tained  by  not  having  such  quantity 
article,  and  in  consequence  such  ar-    furnished  to  him«  vi&,  the  difference 
tide  is  returned  on  his  hands,  he  can    between  the  contract  price  of  the 
recover  of  his  vendor,  besides  the    bottles  he  was  to  pay  his  vendor,  and 
loss  sustained  on  his  contracts,  aU    what  loss  he  sustained  in  his  own 
the  extraordinary  loss  incurred  by    manufacture  by  not  receiving  the 
his  attempting  what  was  clearly  an    advance  on  the  contract  price  upon 
unwarranted  experiment.  His  legit-    any  contracts  he  had  himself  made 
imate  loss  is  the  difference  between    in  reliance  upon  the  fulfillment  of 
the  contract  price  he  was  to  pay  to    the  contract  by  the  vendor.    Held, 
his  vendor  and  the  price  he  was  to    that  the  instruction  was  as  favorable 
receiva    This  is  a  loss  which  springs    to  the  defendant  as  he  could  reason* 
directly  from  the  non-fulfillment  of    ably  ask. 
the  contract." 

1408 


<3H.  rv.]       BKMBDIES  OF  BUTBB  AGAINST  8ELLEE.      [§§  1Y44-1746. 

<^OIlt^act  and  delivered  at  the  place  therein  named  for  delivery, 
the  kind  and  quantity  of  goods  contracted  f or.'*  *  And  in  an- 
other case,  involving  the  value  of  a  family  portrait,  the  court 
«aid  that  to  limit  the  recovery  by  its  market  value  "  would  be 
merely  delusive.  It  cannot  with  any  propriety  be  said  to  have 
any  market  value.  The  just  rule  of  damages  is  the  actual 
value  to  him  who  owns  it,  taking  into  account  the  cost,  the 
practicability  and  expense  of  replacing  it,  and  such  other  con- 
siderations as  in  the  particular  case  affect  its  value  to  the 
owner."  * 

§  1744. How^  when  goods  have  neither  market  nor  act- 
ual value. —  If  the  goods  have  neither  market  nor  actual  value, 
the  vendee  is  entitled  to  no  damages  other  than  nominal.  And 
this  is  so  even  though  the  goods  could  not  be  produced  or  pro- 
oured  without  the  expenditure  of  a  substantial  sum,  if  when 
produced  they  would  really  be  of  no  actual  value  and  could 
«iot  be  sold  in  any  market.' 

§  1745. How^  when  no  dilTerenee  between  contract 

price  and  value. —  If  there  be  no  difference  between  the  con- 
tract price  and  the  market  or  actual  value,  there  would,  of 
course,  be  no  real  loss,^  and,  at  most,  nominal  damages  would 
he  the  extent  of  the  recovery.* 

§  1746, How,  when  goods  are  to  be  delivered  in  in- 
stalments.— ^Where  the  goods,  by  the  terms  of  the  contract,  are 
to  be  delivered  in  instalments  on  specified  days,  at  each  of 
which  the  market  price  may  vary,  resort  must  be  had  to  each 
final  day  of  performance,  and  the  total  recovery  will  be  the 
sum  of  the  differences  upon  those  respective  days.* 

1  Paine  v.  Sherwood,  suprcu  *  Barnes  v.  Brown  (1892),  130  N.  Y. 

«  Green  v.  Boston  &  L.  R  Cot  (1880),  872,  29  N.  E.  R  760;  Meohem's  Cases 

128  Mass.  221,  35  Am.  R  370.    As  to  on  Damages,  255. 

•clothing  partly  worn,  Fairfax  v.  New  *  Merriman  v.  McCormick  Mach. 

York  Central  R  Co.  (1878),  73  N.  Y.  Ca  (1897),  96  Wis.  600.  71  N.  W.  R 

167,  29  Am.  R  119.  Household  fumi-  1050. 

tore,  eta,  International,  eta  R  Co.  ^Long  v.  Conklin  (1874),  75  HI  32, 

V.  Nicholson  (1884),  61  Tex.  550.  «  Brown  v.  MuUer  (1872),  L.  R  7  Ex* 
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The  same  rule  has  been  applied  where  the  contract  was  to 
deliver,  not  on  specific  days,  but  as  the  buyer  should  need  and 
call  for  the  goods  during  the  season.^ 

§  1747. How,  when  goods  to  be  delivered  ^^on  or  be- 
fore *'  a  certain  day. —  Where,  by  the  terms  of  the  contract, 
the  goods  are  to  be  delivered  "  on  or  before  "  a  date  named, 
the  contract  is  broken  on  that  day  and  not  before,  and  the 
market  value  on  that  day,  therefore,  furnishes  the  basis  for  es- 
timating the  damages.' 

§  1 748. How,  when  no  time  fixed  for  the  delivery. — 

Where  no  time  is  fixed  for  the  delivery  of  the  goods,  the  law- 
will  presume  that  they  are  to  be  delivered  within  a  reasonable 

819, 8  Moak'sEng.  4^;  Roper  V.John-  fore  the  close  of  the  year  plaintiff 

son  (1878),  L.  R*  8  Com.  PL  167,  4  elected  to  continue  the  contract,  and 

Moak's  Eng.  897.  a  few  days  later  gave  another  order 

1  Long  V.  Conklin  (1874),  75  IlL  82l  for  twenty  thousand  barrels,  which 

In  Willock  ▼.  Crescent   Oil   Ga  was   also   refused.      The   evidence 

(1898).  184  Pa.  St  245,  89  Atl.  K  77,  showed  that  the  stock  on  hand  was 

defendant  agreed  to  furnish  plaintiff  insufficient  to  supply  the  needs  of 

an  oil  refiner,  with  all  the  crude  oil  the  refinery  during  the  second  year, 

that  the  latter  might  **  need  or  use  "  and  plaintiff  was  compelled,  from 

at  his  refinery  during  one  year,  be-  time  to  time,  to  buy  eighty-six  hun- 

tween  specified  datea    The  plaintiff  dred  barrels,  in  addition,  from  the 

was  permitted  to  order  the  oil  in  lots  defendant  at  a  somewhat  advanced 

not  exceeding  twenty  thousand  bar-  price.    Held,  (1)  that  defendant  had 

rels  at  one  time,  but  such  orders  a  right  to  refuse  to  fill  the  first  order 

were  in  no  case  to  be  made  oftener  for  the  reason  given  by  him ;  (2)  that» 

than  once  in  thirty  days.    It  was  as  plaintiff  had  a  right  to  secure  his 

also  agreed  that  the  contract  might  entire  stock  for  the  second  year  as 

be  extended  for  an  additional  year  soon  as  could  be  done  under  the  con- 

upon  the  same  terms,  if   plaintiff  tract,  defendant  had  no  right  to  re- 

gave  due  notice  before  the  first  year  fuse  to  fill  the  second  order,  in  so  far 

had  fully  expired.    The  oil  was  to  be  as  such  order  was  necessary  to  com- 

paid  for  at  the  current  price.    Two  plete  plaintiff's  stock  for  the  second 

weeks  before  the  year  closed,  and  at  year;  (3)  that  plaintiff  was  entitled 

a  time  when  plaintiff  had  on  hand  to  recover  the   difference   between 

more  oil  than  he  had  used  duiing  the  the  price  of  the  eighty-six  hundred 

whole  year,  he  ordered  twenty  thou-  barrels  at  the  time  when  the  second 

sand  barrels  more,  which  was  re-  order  was  given  and  the  price  he  was 

fused  by  the  defendant  on  the  ground  subsequently  compelled  to  pay  de- 

that   it   could   not  be  '*  needed  or  fen  dan  t. 

used  "  during  the  year.  Five  days  be-       ^  Smith  ▼.  Berry  (1841)^  18  Ma  122L 
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time,  and  their  market  value  at  the  expiration  of  such  a  period,^ 
and,  at  all  events,  upon  a  distinct  refusal,'  will  furnish  the 
foundation  for  the  computation. 

§  1749. How^  when  deli?ery  postponed  at  request  of 

seller. — Where  the  time  for  delivery  is  postponed  at  the  re- 
quest of  the  seller,  and  he  then  refuses  to  make  delivery,  the 
measure  of  damages,  within  rules  already  considered,'  might 
doubtless  be  estimated  in  view  of  the  market  at  the  time  of  the 
last  default.^ 

§  1750. How^  when  seller  repudiates  before  time  for 

performance. —  Discussion  has  already  been  had  in  several 
places  of  the  question  of  the  "  anticipatory  breach  "  of  the  con- 
tract by  one  party  or  the  other.*  As  has  been  thus  seen,  the 
buyer  is  not  obliged  to  acquiesce  in  such  a  breach  of  the  con- 
tract by  the  seller,  and  may  insist  upon  keeping  the  contract 
operative  until  the  time  for  performance  arrives,  and  then  have 
his  damages  ascertained  as  of  that  date  in  accordance  with  the 
general  rule  already  given.*  As  has  also  been  seen,  however, 
the  buyer  may  acquiesce  in  the  seller^s  repudiation  so  far  as  to 
treat  it  as  a  present  breach,  and  bring  his  action  at  once  with- 
out waiting  for  the  arrival  of  the  stipulated  time.^  If  he  does 
80,  what  is  to  be  the  measure  of  his  damages  ? 

§  1761.  .  A  brief  consideration  of  some  cases  which 

would  present  the  question  may  be  of  aid.  If  the  contract  is 
for  the  sale  of  a  crop  of  potatoes  to  be  delivered  at  maturity, 
and  the  seller  immediately  after  planting  repudiates  the  con- 
tract, the  buyer's  damages,  if  he  sues  at  once,  can  scarcely  be 
estimated  by  the  present  difference  between  the  contract  price 

iKribs  V.Jones  (1875),  44  Md.  896;  157,  61  N.  W.  R.  864;  Hickman  v. 

Greaves  v.  Ashlin  (1813),  8  Camp.  426;  Haynes  (1875),  L.  R.  10  Com.  PL  508; 

Tempest  v.  Kilner  (1846),  3  Ck>m.  &  Ogle  v.  Lord  Vane  (1868),  L.  R.  2  Q.  B. 

249,  54  Eng.  Com.  L.  24a  275,  3  id.  272. 

2  WiUiams  v.  Woods  (1860),  16  Md.  »See  ante,  g§  1091, 1699. 

220.  «  See  ante,  §§  1088, 1707. 

s  See  ante,  %  1691.  ?  See  ante,  §§  1089, 1706. 

*  Brown  v.  Sharkey  (1894),  98  Iowa, 
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§§  1752, 1753.]  LAW  OF  sale.  [book  v. 

and  the  market  valae  of  the  goods.  If  the  contract  is  for 
the  sale  and  delivery  when  three  years  old  of  a  colt  now  ran- 
ning  with  its  dam,  an  action  for  a  present  breach  will  be  in- 
effectual  if  the  damages  are  to  be  assessed  upon  the  basis  of 
the  present  value  of  the  colt.  If,  however,  the  contract  is  for 
the  fatare  sale  of  wheat,  and  the  seller,  anticipating  a  steadily 
rising  market,  makes  an  early  repudiation  of  the  contract  at  a 
time  when  the  buyer  may,  at  slight  advance,  supply  himself 
in  the  market,  in  an  action  for  the  breach,  are  the  damages  to 
be  estimated  according  to  the  market  price  when  the  contract 
was  repudiated  or  the  market  price  at  the  time  fixed  for  de- 
livery ? 

§  1752. .  It  is  a  general  principle  that  a  party  claiming^ 

damages  must  do  what  reasonably  he  may  to  make  those  dam- 
ages as  small  as  possible.  Applying  this  principle  to  the  cases 
stated,  it  has  been  said  to  be  the  rule  that  ^^  even  if  the  seller 
repudiates  the  contract  before  the  date  of  delivery,  so  that  the 
buyer  may  sue  at  once,  the  damages  are  to  be  assessed  as  of 
the  agreed  date  of  delivery,  unless  it  appears  that  the  buyer 
could  have  supplied  himself  in  the  market  on  such  terms  as 
to  mitigate  his  loss."  ^ 

§  1 763.  .  This  is  in  accordance  with  the  often-cited  rule 

laid  down  by  Cockburn,  0.  J.,*  that,  on  repudiation  by  the 
promisor,  the  promisee  may  at  once  bring  his  action  as  on  a 
breach  of  the  contract,  "  and  in  such  action  he  will  be  entitled 
to  such  damages  as  would  have  arisen  from  the  non-perform- 
ance of  the  contract  at  the  appointed  time,  subject,  however^ 
to  abatement  in  respect  of  any  circumstances  which  may  have 
afforded  him  the  means  of  mitigating  his  loss."  And  in  the 
latest  case  upon  the  question,  the  supreme  court  of  the  United 
States  has  declared  that  ^'  as  to  the  question  of  damages,  if  the 
action  is  not  premature,  the  rule  is  applicable  that  plaintiff  is 
entitled  to  compensation  based,  as  far  as  possible,  on  the  ascer- 
tainment of  what  he  would  have  suffered  by  the  continued 

iHale  on  Damages,  p.  24a       ^in  Frost  v.  Enight»  L.  R.  7  Ex,at  p.  lia 
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breach  of  the  other  party  down  to  the  time  of  complete  per- 
formance, less  any  abatement  by  reasdti  of  circumstances  of 
which  he  ought  reasonably  to  have  availed  himself."  ^ 

§  1764.  — -  How,  when  seller  refuses  to  give  term  of 
credit  as  agreed, — Where  the  seller  does  not  refuse  to  deliver 
the  goods  at  all,  but  refuses  to  deliver  them  upon  the  term  of 
credit  agreed  upon  and  insists  upon  payment  in  cash,  the  same 
general  principles  still  apply. 

If  the  market  price  for  cash  and  the  contract  price  on  credit 
were  the  same,  the  buyer  has  still  sustained  a  loss.  '^  Credit 
extended  without  interest  is,  in  effect,  a  sale  at  the  stipulated 
price  less  the  interest  for  the  period  of  credit.  The  damages  for 
a  breach  of  contract  to  pay  money  at  a  particular  date  is  the 
lawful  rate  of  interest  for  the  period  of  default,  unless  some 
other  penalty  is  imposed  by  the  agreement.  So  it  would  seem 
that  if  the  buyer,  in  order  to  supply  himself  with  the  articles 
which  the  seller  was  obligated  to  sell,  is  compelled  to  buy  from 
another,  and  to  pay  cash,  one  element  of  recovery  for  the  breach 
would  be  interest  upon  his  purchase  for  the  period  of  credit."  * 

§  1765. .  The  buyer,  however,  would  not  be  justified  in 

paying  more  to  a  third  person  than  he  can  obtain  the  goods  for 
from  the  original  seller  by  paying  cash.  Notwithstanding  the 
seller's  default,  it  is  held  that  the  general  duty  of  the  buyer  to 
mitigate  his  loss  still  applies,  and  if  he  can  buy  the  goods  of 
the  original  seller  for  cash  for  less  than  he  can  buy  them  in  the 
market,  he  is  bound  to  do  so.  "  The  obligation  on  the  buyer 
to  mitigate  his  loss,  by  reaison  of  the  seller's  refusal  to  carry 
out  such  a  sale,  is  not  relaxed  because  the  delinquent  seller 
affords  the  only  opportunity  for  such  reduction  of  the  buyer's 
damage."  • 

1  Roehm  v.  Horst  a899),  178  U.  S,  « Lawrence  v.  Porter  (1894),  22  U.  S. 

1,  44  L.  ed.  «53,  20  Sup.  Ct  R  780,  App.  483,  11  C.  C.  A.  27,  63  Fed.  R  62, 

stated  in  full  ante,  §  108a    To  like  26  L.  R.  A.  167,  Meohem's  Cases  on 

e£feot:  Austrian  v.  Springer  (1892),  Damages,  246. 

94  Mich.  843,  54  N.  W.  R  50,  84  Am.  •  Lawrence  v.  Porter,  supra.    To 

St  R  350;  Roper  v.  Johnson  (1873),  same   effect:    Warren   y.   Stoddart 

L.  R  8  Ck»n.  PL  167.  (1881),  105  U.  a  22^  26  L.  ed.  1117. 
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§  1756.]  I*AW  OF  SALE.  [book  V. 

§  1756.  Measure  of  damages  where  special  eircamstances 
were  in  eonteniplatidn. —  Thus  far  attention  has  been  given  to 
the  ordinary  consequences  which  result  from  the  seller's  breach 
of  his  agreement  to  sell  and  convey.  Those  consequences  usually 
are  that  the  buyer  loses  the  excess  in  value  which  the  goods 
might  have  over  and  above  the  sum  which  he  was  to  pay  to  get 
them,  and  compensation  for  that  loss  ordinarily  does  full  justice 
to  the  buyer. 

But  there  may  be  cases  in  which  the  buyer  had  in  view  such 
a  special  or  unusual  use  or  purpose  that  this  mere  difference  in 
value  will  not  adequately  measure  it.  If  he  had,  two  conditions 
will  suggest  themselves:  Did  he  keep  that  peculiar  use  or  pur- 
pose to  himself,  so  that  the  seller  had  no  intimation  that  any 
other  than  the  ordinary  consequences  would  ensue  ?  Or  did  he, 
or  did  the  circumstances,  so  fully  disclose  this  special  or  unusual 
purpose  that  the  seller  may  fairly  be  said  to  have  had  in  his 
contemplation  when  he  made  the  contract  the  losses  which 

In  this  last  case  Stoddart  had  agreed .  to  credit  was  an  important  and  easen- 
to  supply  Warren,  a  canvasser,  with  tial  provision  of  the  contract  The 
sets  of  a  reprint  of  the  Encyclopedia  law  will  not  presume  that  defendants 
Britannica  on  thirty  days  credit.  He  could  have  paid  cash  for  the  goods, 
afterwards  refused  to  supply  them  and  it  surely  did  not  require  them  to 
except  for  cash  on  delivery.  There-  do  what  they  are  not  shown*  to  have 
upon  Warren  imported  the  Scotch  been  able  to  da"  This  case,  how- 
edition  at  a  vastly  greater  cost,  and  ever,  is  questioned  in  Lawrence  v. 
supplied  them  to  his  customers,  and  Porter,  supra.  Compare  Havemeyer 
sought  to  recover  the  excess  as  dam-  v.  Cunningham  (1861),  35  Barb.  (N.  T.) 
ages.  But  the  court  held  that  inter-  515,  distinguished  in  Lawrence  v. 
est  for  thirty  days  was  the  measure  Porter, 
of  his  damages.  The  law  presumes  money  to  be 

See  also  Deere  t.  Lewis  (ISSOX  51  always  procurable  in  the  market  at 

HI  254;  Barker  V.Mann (1869),  5  Bush  lawful  [current]  rates   of   interest 

(Ky.).  672,  96  Am.  Dea  373;  Hassard  (Lowe  v.  Turpie  (1896),  147  Ind.  652, 

V.  Hardison  (1895),  117  N.  C.  60,  23  a  44  N.  R  R.  25,  37  L.  B.  A.  239;  Mech- 

K  R  96.  em*s  Cases  on  Damages,  213);  though 

Ability  to  pay  cash.—  There  is,  the  rule  may  be  different  where  the 

however,  in  Cook  Mfg.  Ca  v.  Randall  party  has  been  induced  to  rely  on 

(1883),  62  Iowa,  245, 17  N.  W.  R.  507,  the  promise  of  credit  until  too  late  to 

the  statement  that  to  require  the  get  money  elsewhere.    See  Lowe  v. 

parties  "  to  pay  cash  when  they  had  Turpie,    supra;    Blood   v.    Wilkins 

contracted  for  credit  is  not  within  the  (1876),  48  Iowa,  665 ;  1  Sutherland  on 

bounds  of  reason.    The  condition  as  Damages,  p^  164. 
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CH.  IV.]  BBMEDIES  OF  BUYEB  AGAINST   SELLER.  [§  1757. 

might  accrue  as  a  probable  result  of  his  breach  of  his  agree- 
ment? 

§  1757. General  rale  of  damages  for  breach  of  con- 
tract—  Uadley  v.  Baxendale. —  The  general  rule  governing 
the  allowance  of  damages  for  breach  of  contract  generally  has 
in  view  the  two  conditions  referred  to  in  the  preceding  section. 
As  stated  in  substance  in  the  famous  English  case  of  Iladley  v. 
BaixenddU^  and  in  the  American  case  of  Oriffin  v.  Colver^  that 

1(1854)   9   Exch.   841,    Mechem's  these    special    ciroumstanoes   were 

Cases  on  Damages  (2d  ed),  lid.  whoUy  unknown  to  the  party  break- 

>(ia58)  16  N.  Y.  48d»  69  Am.  Deo.  ing  the  contract,  he,  at  the  most, 

718^  Mechem's  Ceases   on   Damages  oould  only  be  supposed  to  have  had  in 

<2d  ed.),  126.  his  contemplation  the  amount  of  in- 

The  precise  statement  of  the  rule  jury  which  would  arise  generally,  and 

in  Hadley   v.    Baxendale    is    this:  in  the  great  multitude  of  cases  not  af- 

^  Where  two  parties  have  made  a  footed  by  any  special  circumstances, 

contract  which  one  of  them    has  from  such  a  breach    of   contract, 

broken,  the  damages  which  the  other  For,  had  the  special  circumstances 

party  ought  to  receive  in  respect  of  been  known,  the  parties  might  have 

such  breach  of  contract  should  be  specially  provided  for  the  breach  of 

such  as  may  fairly  and  reasonably  contract  by  special  terms  as  to  the 

be  considered  either  arising  natu-  damages  in  that  case;  and  of  this  ad- 

raUy,ie.  according  to  the  usual  course  vantage  it  would  be  very  unjust  to 

of  things,  from  such  breach  of  con-  deprive  them." 

tract  itself,  or  such  as  may  reason-  The  precise  statement  in  Griffin  v. 

ably  be  supposed  to  have  been  in  the  Colver,  decided  four  years  later,  and, 

contemplation  of  both  parties,  at  the  so  far  as  any  internal  evidence  goes, 

time  they  made  the  contract,  as  the  without  knowledge  of  Hadley  v.  Baz- 

probable  result  of  the  breach  of  it"  endale,  is  this:  *'The  broad,  general 

Continuing  further,  the  reasons  are  rule  in  such  cases  is,  that  the  party 

given  thus;  **  Now,  if  the  special  cir^  injured  is  entitled  to  recover  all  his 

cumstancesunderwhich  the  contract  damages,  including  gains  prevented 

was  actually  made  were  communi-  as  well  as  losses  sustained;  and  this 

cated  by  the  plaintiff  to  the  defend-  rule  is  subject  to  but  two  conditions: 

ant,  and  thus  actually  known  to  both  the  damages  roust  be  such  as  may 

parties,  the  damages  resulting  from  fairly  be  supposed  to  have  entered 

the  breach  of  such  a  contract,  which  into  the  contemplation  of  the  parties 

they  would  reasonably  contemplate,  when  they  made  the  contract,  that 

wouldbetheamountof  injury  which  is,  must  be  such  as  might  naturally 

would  ordinarily  flow  from  a  breach  be  expected  to  follow  its  violation; 

of  contract  under  these  special  cir-  and  they  must  be  certain,  both  in 

cumstances  so  known  and  communi-  their  nature  and  in  respect  to  the 

oated.    Buty  on  the  other  hand,  if  cause  from  which  they  proceed." 
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with  reasonable  prudence,  should  be  compelled  to  pay  a  higher 
price  for  the  substitute  procured,  he  may  recover  as  damages 
the  diflPerence  between  what  he  was  to  pay  for  the  original 
article  and  what  he  is  thus  compelled  to  pay  for  the  substitute.^ 

§  1769.  Costs  of  defending  action  bronght  by  sab- 

yendee. —  So  where  the  sub-vendee  brought  action  against  the 
original  buyer  to  recover  damages  for  failure  of  the  latter  to 
supply  the  goods,  which  failure  was  caused  by  the  failure  of 
the  original  seller  to  supply  them  as  agreed,  and  the  original 
buyer  gave  notice  of  the  action  to  his  vendor  and  requested 
him  to  defend  it,  which  he  declined  to  do,  it  was  held  that  the 
original  seller  was  also  liable  for  the  costs  reasonably  incurred 
in  defending  the  action.' 

§  1770.  Snmmary  of  English  cases. —  In  recapitulat- 
ing a  review  of  the  English  cases  upon  this  question  of  dam- 
ages for  the  loss  of  a  resale,  the  English  editors  of  Mr.  Benja- 
min's book  have  given  the  following  summary: 

^'  If,  at  the  time  of  making  the  contract,  the  seller  knows 
that  the  buyer  buys  the  goods  with  the  intention  and  for  the 
purpose  of  reselling  them,*  although  he  may  or  may  not  know 

1  Thus  in  Hinde  v.  Liddell  (1875X  certain  time;   the   vendee   bought 

L.  R  10  Q.  B.  265,  there  had  been  gninite  and  had  the  monument  cut^ 

a  contract  by  defendant  to  supply  ^^^  recovered  as  damages  from  the 

plaintiff  with  a  qtiantity  of  cloth  for  contractor  the  difference  between  the 

which  the  plaintiff  had  a  subcon-  contract  price  and  the  actual  006t» 

tract  to  resell.    Defendant  failed  to  notwithstanding    the   cutting    was 

supply  the  cloth  and  plaintiff  pro-  done  in  the  winter,  when  it  cost  more, 
cured  the  nearest  substitute  he  could       *  Agius  v.  Great  Western  Colliery 

find  in  the  market.    For  this  he  paid  Ca,  [1899]  1  Q.  B.  418,  following  Ham- 

a  higher  price,  but  supplied  it  to  his  mond  v.  Bussey  (1887),  20  Q.  a  Div. 

vendee  at  the  contract  price.    It  was  79>  and   questioning  Baxendale   v. 

held  that  he  could  recover  the  differ-  London,  etc.  Ry.  CJa  (1874),  L.  R  10 

ence  between  what  he  was  to  pay  Ex.  85.    See  also  poc^,  §  1798. 
the  defendant  and  what  he  was  thus       '  Citing  Hammond  v.  Bussey,  20 

compelled  to  pay.    To  like  effect  is  Q.  B.  D.  79.    And  knowledge  gained 

Forsyth  v.  Mann  (1896),  68  Vt  116,  34  by  parol  is  sufficient,  where  the  writ- 

AtL  R.  481,  82  L.  R.  A.  788.    Here  a  ten  contract  of  sale  is  silent  as  to  the 

contractor  failed  to  perform  a  con-  subcontract.    Sawdon  v.  Andrew,  30 

tract  to  furnish  a  monument  by  a  L.  T.  (N.  S.)  28. 
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of  any  particular  subcontract  existing  or  contemplated,^  the  in- 
ference is  that  the  seller  contracts  to  be  liable  for  the  increased 
damages  which  will  flow  from  a  breach  of  the  contract  under 
the  special  circumstances,  and,  applying  the  second  part  of  the 
rule  laid  down  in  Hadley  v.  BaxeThdcHe^  those  damages  may 
reasonably  be  supposed  to  be  within  the  contemplation  of  the 
parties.  On  the  seller's  breach  of  contract  to  deliver,  the  buyer 
may  adopt  one  of  two  courses:  (1)  He  may  elect  to  fulfill  his 
subcontract,  and  for  that  purpose  go  into  the  market  and  pur- 
chase the  best  substitute  obtainable,  charging  the  seller  with 
the  diflference  between  the  contract  price  of  the  goods  and  the 
price  of  the  goods  substituted.*  (2)  He  may  elect  to  abandon 
his  subcontract,  and  is  entitled  to  recover  as  damages  from  the 
seller  his  loss  of  profit  on  the  sale,  and  further  to  be  indemni- 
fied by  him  in  respect  of  any  damage  (including  costs  reason- 
ably incurred)  or  penalties  which  he  has  been  compelled  to 
pay  for  breach  of  his  subcontract;'  but  unless  the  amount  of 
the  particular  damages  or  penalties  has  been  made  known  to 
the  seller,  the  buyer  is  not  entitled  to  recover  their  amount 
as  a  matter  of  right,  though,  if  reasonable,  the  jury  may  assess 
the  indemnity  at  that  amount.* 

^'  It  is  further  submitted  that,  in  order  to  entitle  the  buyer 
to  claim  exceptional  profits  arising  from  a  subsale,  express 
notice  of  the  amount  of  such  profits  must  have  been  given  to 
the  seller  at  the  time  when  the  contract  was  made,  under  cir- 
cumstances implying  that  he  accepted  the  contract  with  the 
special  condition  attached  to  it."  • 

1  Citing  HamUton  v.  Magill,  12  L.  R  L.  R  9  Q.  R  473 ;  Gr^bert-Borgnis  v. 

Ir.  188.  Nugent,  15  Q.  R  D.  85,  C.  A. 

s  Citing  Hinde  T.  LiddeU,  L.  R  10  ^''See   opinion   of   WiUes,  J.,  in 

Q.  R  265w  British  Columbia  Saw  MiUs  Ca  v. 

>  Citing  Gr^beit-Borgnis  v.  Nugent,  Nettleship,  L.  R  3  C.  P.  499,  and  in 

15  Q.  R  D.  85,  G  A.;  Borries  v.  Hutch-  Home  v.  Midland  Ry.  Ca,  7  id.  588, 

inson,  18  C.  R  (N.  Sb)  445;  Elbinger  and  see  Sedgwick  on  Damages,  toL  I, 

Ca  V.  Armstrong,  L.  R  9  Q.  R  478;  ^  223,  ed.  1880,  and  the  case  of  Booth 

Hydraulio  Engineering  Ca  v.  Mo-  v.  Spuyten  Duyyil  Boiling  Mills  Ca, 

Haffie,  4  Q.  R  D.  670,  C.  A.  60  N.  Y.  487,  in  t^he  Court  of  Appeals 

4  Citing  Elbinger  Ca  v.  Armstrong,  of  the  State  of  New  York." 
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''  II.  If  at  the  time  of  the  sale  neither  the  subcontract  nor 
the  intention  to  resell  is  made  known  to  the  seller,  notice  of 
the  subcontract  given  to  him  subsequently  will  not  render  him 
liable  for  the  buyer's  loss  of  profits  on  such  subcontract ;  the 
buyer  may  either  procure  the  best  substitute  for  the  goods  as 
before  and  fulfill  his  subcontract,  charging  the  seller  with 
the  difference  in  price,  or  abandon  the  subcontract  and  bring 
his  action  for  damages,  when  the  ordinary  rule  will  apply,  and 
the  jury  must  estimate,  as  well  as  they  can,  the  difference  be- 
tween the  contract  {^ioe  and  the  market  value  of  the  goods, 
although  there  is  no  market  price  in  the  sense  that  there  is 
no  place  where  the  buyer  can  readily  procure  the  goods  con- 
tracted for.^  But  the  subcontract,  although  not  brought  to  the 
knowledge  of  the  seller,  may  be  put  in  evidence  to  show  the 
real  value  of  the  goods.*'  * 

^^  III.  In  every  case  the  buyer,  to  entitle  him  to  recover  the 
full  amount  of  damages,  must  have  acted  throughout  as  a  rea- 
sonable man  of  business,  and  done  all  in  his  power  to  mitigate 
the  loss."  • 

§  1771,  Damages  where  goods  Intended  for  a  particular 
wse, —  The  same  general  principles  apply  where  the  goods 
were  purchased  to  be  applied  to  a  particular  use.  If  that  use 
were  not  known  to  the  seller,  a  recovery  of  damages  must  be 
based  upon  the  value  of  the  goods  for  the  usual  and  ordinary 
use,  i.  e.j  the  market  or  actual  value.  £ut  if,  though  the  buyer 
contemplated  a  particular  use  which  he  did  not  disclose,  the 
seller  contemplated  another  and  more  obvious  use,  damages 
based  upon  the  value  for  the  latter  use  may  be  recovered,  and 
the  seller  cannot  escape  altogether  because  he  and  the  buyer 
did  not  contemplate  the  same  use.^ 

1  Citing  Williams  v.  Reynolds,  6  B.  Lever,  9  Ch.  D.  20, 41  L.  J.  (N.  a)  ({S3» 

&  S.  495 ;  Thol  v.  Henderson,  8  Q.  B.  C.  A. ;  43  L.  T.  (N.  a)  706^  in  the  House 

D.  4o7.  of  Lords;  Hinde  v.  Liddell,  L.  R.  10 

2 "Per   Brett,  M.  R,  in  Qrebert-  Q.  R  265;  Warren  v.  Stoddart*  105 

Borgnis  v.  Nugent,  15  Q.  R  D.  89;  U.S.  234 

Stroud  V.  Austin,  1  Cab.  &  R  119."  *  Cory  v.  Thames,  eta  Ca  0BSSU 

i  Citing  Dunkirk  Colliery  Ca  v.  L,  R  8  Q.  R  181. 
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§  1772, .  Where,  however,  the  seller  knew  of  the  use 

to  which  the  goods  were  to  be  applied,  then  damages  may  be 
recovered  for  losses  sustained  for  a  failure  to  supply  the  goods 
to  be  so  applied,  subject  only  to  the  condition  that  the  losses 
-complained  of  are  such  as  result  naturally  from  the  breach  and 
are  not  remote  or  speculative. 

§  1773,  .  Thus,  where  the  contemplated  use  w^s  known 

to  the  seller  at  the  time  he  made  the  contract,  it  was  held  that 
for  a  failure  to  furnish  a  threshing  machine  as  agreed,  the 
buyer,  who  had  not  been  able  to  procure  another  elsewhere, 
might  recover  for  expense  in  caring  for  his  grain  and  for  losses 
•caused  by  its  exposure  to  the  weather  while  he  was  waiting 
for  the  machine  upon  the  seller's  promise  to  supply  it  forth- 
with.^ So,  one  who  had  agreed  to  supply  a  dealer  with  the 
ice  he  needed  for  his  ice  chest  in  which  he  kept  fresh  meat 
for  sale  was  held  liable  for  a  loss  of  the  meat  caused  by  his 
failure  to  supply  the  ice,  which  the  buyer  could  not  procure 
^Isewhere.^  And  where  there  was  a  contract  to  supply  water 
for  use  in  a  boiler  to  make  steam  for  heating  a  greenhouse, 
the  seller  who  had  failed  to  supply  the  water  was  held  liable 
for  a  loss  to  plants  therein  caused  by  freezing.' 

§  1774.  .  So,  one  who  has  failed  to  supply  a  hotel  with 

the  necessary  furniture  as  agreed,  is  liable  for  the  loss  caused 
by  inability  to  rent  the  roora^  until  the  furniture  could  be  ob- 
tained.^ And  one  who  had  agreed  to  supply  machines  which 
<}ould  not  be  procured  in  the  market  was  held  liable  for  losses 
<5aused  by  the  consequent  impossibility  of  launching  the  business 
in  which  the  machines  were  to  be  used.*    And  so  it  has  been 

1  Smeed  v.  Foord  (1859),  1  EL  &  EL  Mass.  404,  37  N.  R  R  204,  following 
602,  103  Eng.  Cora.  L.  600.  But  he  Stock  v.  Boston  (1889),  149  Mas&  410, 
was  held  not  entitled  to  damages  for    21  N.  E.  R.  871, 14  Am.  St  R.  480. 

-a  faU  in  the  market  prioe  of  wheat  *  Berkey  &  Gay  Furniture  Ca  y. 

in  the  meantime.  Hascall  (1890),  123  Ind.  502,  24  N.  E. 

2  Hammer  y.  Schoenfelder  (1879),  R.  336,  8  L.  R  A.  65,  Mechem's  Cases 
-47  Wis.  455,  2  N.  W.  R  1129.  on  Damages  (2d  ed.),  25a 

•Watson  V.  Needham  (1894),  161       *  Abbott   v.  Hapgood   (1889),   150 
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held  that  one  who,  with  knowledge  of  the  contemplated  use, 
has  agreed  to  supply  fertilizer  for  a  crop  of  cotton,*  or  poison 
to  kill  the  worms  which  infest  it,'  is  liable,  upon  default,  for  a 
consequent  failure  or  destruction  of  the  crop. 

§  1775.  .  So  where  the  contract  was  to  supply  goods 

known  to  be  intended  for  use  in  the  performance  of  a  contract 
between  the  vendee  and  the  State  for  the  erection  of  a  public 
building,  the  enhanced  cost  of  getting  other  material  and  the 
direct  losses  caused  by  the  necessary  suspension  of  work  in  the 
interval  may  be  made  the  basis  of  recovery.' 

§  1776, .   So  where  a  sewing  machine  manufacturing 

company  had  encouraged  parties  to  establish  agencies  for  the 

Mas&  348,  2d  N.  R  R.  907, 15  Am.  St.  on  the  road  with  the  goods,  where 

R  193,  Mechem's  Cases  on  Damages  the  seller  knew  when  the  salesman 

(2d  ed.),  186.  was  to  go  on  the  road,  though  he  did 

1  Bell  V.  Reynolds  (1885),  78  Ala.  not  know  that  the  salesman  would 

511,  56  Aql  R.  52.  be  idle  if  the  goods  were  not  deliv- 

3  Jones  V.  George  (1884),  61  Tex.  ered.  Blumenthal  v.  Stable  (1896),  98 
845,  48  Am.  R.  28a  In  an  action  for  Iowa,  722,  68  N.  W.  R  447. 
breach  of  contract  to  deliver  tobacco-  Where  a  seller  of  drugs  fails  to  de- 
flues  for  curing  plaintiff's  crofH  held,  liver,  and  the  buyer  loses  time  in 
that  the  seller  must  be  presumed  to  waiting  for  and  preparing  for  the 
know  the  proper  season  for  curing  goods,  and  is  at  the  expense  of  hiring 
tobacco,  and  the  loss  that  will  re-  a  doctor  in  preparation  therefor, 
suit  from  lack  of  flues,  and  he  is  these  losses  are  not  too  remote  to  be 
liable  for  the  \f hole  loss  sustained  recovered  in  damages.  Moffett-West 
by  plaintiff  owing  to  his  non-deli v-  Drug  Ca  v.  Byrd  (1898),  —  Ind.  Ter. 
ery.  Neal  v.  Hardware  Ca  (1898),  — ,  48  a  W.  R  864 
123  N.  C.  104,  29  S.  K  R  96.  Where   both   parties  understand 

Where  plaintiff  was  compelled  to  that  the  transportation  of  cattle  sold 
sell  cattle  at  a  sacrifice  by  reason  of  will  have  to  be  specially  provided 
defendant's  breach  of  a  contract  to  for,  and  the  buyer  pays  a  railroad 
furnish  distillery  slop  to  fatten  them,  for  holding  cars  in  readiness  for  cat- 
he  may  recover  the  reasonable  profits  tie  that  the  vendor  fails  to  deliv^» 
he  would  have  made  if  the  contract  he  may  recover  this  amount  as  dam- 
had  been  carried  out.  New  Market  ages.  Hockersmith  v.  Hanley  (1896), 
Ca  V.  Embry  (1899),  —  Ky.  — ,  48  29  Oreg.  27,  44  Paa  R  497. 
a  W.  R  980.  »  Vickery  v.  McCormick  (1888),  117 

A  purchaser  of  goods  may  recover  Ind.  594  [citing  Louisville,  etc.  R  Ca 

from  the  seller  who  fails  to  deliver  v.  HoUerbach,  105  Ind.  137;  Penn- 

aocording  to    contract  for   loss  of  sylvania  R  Co.  v.  Titusville,  eta  Ca, 

time  of  his  salesman  who  was  to  go  71  Pa.  St  850]. 
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CH.  IV.]       BBMBDIE8   OF  BUYEB  AGAmST   SBLLEB.      [§§  1777,  1778. 

sale  of  its  goods  in  a  foreign  country  and  agreed  to  sapply  the 
goods  and  give  certain  exclasive  rights  of  sale,  it  was  held  that, 
upon  repudiation  by  the  company,  the  other  parties  might  re- 
cover the  profits  which  they  could  show  with  reasonable  cer- 
tainty would  have  resulted  from  the  business.^  And  the  same 
ruling  was  made  where  the  manufacturer  of  goods  failed  to 
supply  them  at  a  time  when  they  could  not  be  obtained  in  the 
market,  whereby  the  buyer  lost  the  profit  which  he  would  have 
made  on  their  resale.^ 

§  1777.  No  damages  for  purely  conjectural^  speculative  or 
remote  losses. —  Under  no  one  of  these  rules,  however,  are 
damages  to  be  recovered  for  losses  which  are  uncertain,  remote 
or  speculative.  Damages  may  be  had,  as  has  been  already 
seen,'  for  the  loss  of  profits  under  existing  contracts  where  the 
fact  and  the  amount  of  that  loss  can  be  shown  with  reasonable 
certainty.  But  profits  which  the  buyer  contends  he  might 
have  received  upon  contracts  which  he  might  have  made  are 
obviously  too  speculative  and  conjectural  to  be  used  as  the 
foundation  for  a  claim  for  damages.^ 

§  1778.  .  For  like  reason,  profits  which  the  plaintiff  con- 
tends he  would  have  made  at  some  other  business  or  with  some 
other  goods  if  he  had  not  expected  to  receive  the  ones  in  ques- 
tion must  also  be  ordinarily  too  remote.^  As  said  in  a  recent 
case,  "  the  losses  recoverable  on  breaches  of  contract  are  those 
directly  connected  with  it  and  arising  from  the  breach.    The 

I  Wakeman  v.  Wheeler  &  Wilson  Center  Town  Ca  v.  Leonard  (1891),  46 
Mfg;  Co.  (1886),  101  N.  Y.  205,  54  Am.  Kan.  854^  26  Paa  R.  717,  26  Am-  St 
R  676  (limiting  Taylor  T.  Bradley,  89  R    101,    Mecbem's   Cases,  147,  and 
N.  T.  129;  distinguishing  Mitchell  y.  cases  oited  post  §  1809. 
Read,  84  N.  Y.  556,  and  disapproving  ^  In  an  action  for  breach  of  con- 
Howe  Machine  Co.    v.   Bryson,  44  tract  of  sale  of  physician's  practice, 
Iowa,  159).  damages  for  the  amount  the  pur- 
•     2  Bluegrass  Cordage  Ca  v.  Luthy  chaser  would  have  made  from  pro- 
(1896),  98  Ky.  583,  83  S.  W.  R  835.  fessional  practice  given  up,  relying 
3  See  ante,  §^  1763  et  seq.  on  the  contract,  do  not  arise  from 
■*  See  Brigham  v.  Carlisle  (1884),  78  the  breach  complained  of.  Rigney  v. 
Ala.  243,  Mechem's  Cases  on  Dam-  Monette  (1895),  47  La.  Ann.  648, 17  & 

agesy  152^  and  cases  cited;  Sherman    R  211. 
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law  does  not  contemplate  indemnity  for  profits  which  the  party 
supposes  he  would  have  derived  from  some  business  he  claims 
he  would  hav^  pursued  if  he  had  not  made  the  contract  alleged 
to  have  been  violated."  ^ 

§  1779, .  And  so,  as  between  two  possible  methods  by 

which  the  loss  might  be  computed,  the  law  prefers  that  which 
leads  to  the  more  certain  and  least  speculative  results.  Thus^ 
as  has  been  seen,^  the  damages  to  be  recovered  for  not  supply- 
ing a  machine  or  other  article  as  agreed  are  usually  the  market 
value  for  which  another  may  be  procured,  and  not  the  profits 
which  might  have  been  made  from  its  use.  And,  for  like  rea- 
sons, the  damages  to  be  recovered  for  the  loss  of  the  use  of  the 
property  are  to  be  estimated  with  reference  to  rental  value*  or 
fair  interest  upon  investment,^  and  not  upon  the  uncertain  and 
speculative  basis  of  the  profit  which  might  have  been  made 
from  its  us3. 

§  1780.  Pleading  speciaj  damages, —  For  all  those  losses 
which  are  the  usual  and  necessary  consequences  of  the  seller's 
default,  the  buyer  may  recover  damages  without  resorting  to 
special  allegations;*  but  when  the  object  is  to  recover  for  the 
unusual  consequences  —  those  which  have  actually  happened 
in  this  case  but  do  not  necessarily  or  ordinarily  happen, —  the 
plaintiff  must,  in  his  pleadings,  allege  the  special  injury  with 

1  Rigney  v.  Monette,  supra,  to  be  recovered  for  not  supplying  gas 

2  See  ante,  %  1761.  as  agreed  for  the  operation  of  a  glasa 
'  See,  for  example,  Griffin  y.  Colver    factory  in  a   country  where  glass 

(1858),  16  N.  Y.  489,  69  Am.  Dec  718,  making  was  a  new  and  untried  in- 

Mechem's  Cases  on  Damages  (2d  ed.),  dustry  would  be  the  fair  rental  value 

126;  Brownell  v.  Chapman  (1892),  84  of  the   property  thereby  rendered 

Iowa,  504,  51  N.  W.  R.  249, 35  Am.  St  idle,  if  it  had  a  rental  value,  or,  if 

R.  326,  Mechem's  Cases  on  Damages,  not,  then  interest  on  the  capital  in- 

139.    See  also  Sherman  Center  Town  vested,  and  not  the  prospective  prof- 

Ca  V.  Leonard  (1891),  46  Kan.  354^  its  which  the  business  might  have 

26  Pac.  R.  717,  26  Am.  St  R  101,  earned.    The  latter,  under  the  cir- 

Mechem's  Cases  on  Damages,  147.  cumstances,  are  too  oontingent,  un- 

*  Paola  Gas  Ca  v.  Paola  Glass  Co.  certain  and  speculative. 
(1896),  56  Kan.  614,  44  Paa  R.  621,  54       *  Smith  v.  Lime  Ca  (1898),  57  Ohio 

Am.  St  R.  598,  citing  many  cases.  St  518,  49  N.  E.  R.  695. 
Here  it  was  held  that  the  damages 
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such  particularity  as  reasonably  to  apprise  the  defendant  of 
the  origin,  nature  and  extent  of  the  losses  for  which  damages 
will  be  sought.^ 

2.  WJiere  the  Goods  have  'been  Delivered, 

%  1781.  Substantially  the  same  remedies  as  the  preceding. 

"Where,  in  pursuance  of  the  contract  of  sale,  or  as  part  of  it,  or 
because  of  it,  the  goods  have  been  delivered  to  the  buyer  before 
the  transfer  of  the  title,  the  buyer's  remedies  would  ordinarily 
be,  at  least,  those  to  which,  as  has  been  seen  in  the  preced- 
ing sections,  he  would  be  entitled  if  the  goods  had  not  been 
delivered.  He  would,  however,  in  addition,  have  the  advan- 
tages which  flow  from  possession.  If,  as  in  certain  cases  of  the 
conditional  contract  to  sell,  he  has  no  definite  right  to  posses- 
sion under  the  contract,  his  possession  might  not  be  of  great 
avail ;  but  if,  by  the  terms  of  the  contract,  he  is  entitled  to 
possession  until  default  on  his  part,  the  law  would  protect  his 
possession,  and  upon  performance  or  tender  of  performance 
would  confirm  his  title  and  thus  put  it  beyond  the  seller's  power 
to  disturb  it. 

IL 

Where  the  Title  has  Passed. 

§  1782,  In  general. —  The  question  of  the  buyer's  remedies, 
where  the  title  has  passed  to  him,  may  present  two  phases: 
(1)  The  seller,  though  the  title  has  passed,  may  refuse  to  de- 
liver the  goods;  or  (2)  though  the  title  has  passed  and  the  goods 
are  delivered,  they  prove  not  to  be  such  in  title,  kind,  quality  or 
condition  as  they  were  expressly  or  impliedly  warranted  or 
represented  to  be.  These  two  aspects  may  be  separately  con- 
sidered. 

1 1  Chitty  on  Pleading,  895;  Tread-  47  Mich.  16, 10  N.  W.  R  60,  Meohem's 

well  V.  Whittier  (1889),  80  CaL  575,  Cases,  75;   Wabash  W.  Ry.  Ca  v. 

22  Fftc.  R  266,  18  Am.  St  R  175;  Friedman  (1892),  146  Ul  583,  80  N.  R 

Stevenson  v.  Smith  (1865),  28  CaL  103,  R  858,  84  N.  E.  R  1111,  Meohem's 

87  Am.  Deo.  107,  Mechem's  Cases  on  Cases,  71. 
Damages,  70;  Heister  v.  Loomis  (1881), 
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1.  Wliere  the  Goods  are  not  Delivered. 

%  1783.  Specific  performance  of  agreement  to  deliver. — 

The  mere  fact  that  the  title  has  passed  does  not  necessarily 
warrant  the  conclusion  that  the  buyer  is.  entitled  to  immediate 
possession.  The  seller  may  be  entitled  to  retain  possession 
until  some  act  is  done,  by  virtue  of  an  express  term  of  the  con- 
tract ;  and  even  in  the  absence  of  such  an  express  term,  the 
seller  will,  as  has  been  seen,^  have  the  right,  unless  he  waives 
it,  to  retain  possession  by  virtue  of  his  lien  until  the  price  is 
paid. 

But  assuming  that  the  buyer  is  entitled  to  the  possession  of 
the  goods  and  that  the  seller's  retention  is  wrongful,  the  buyer 
may,  as  has  been  seen,  in  cases  involving  special  considerations, 
obtain  a  decree  for  the  specific  performance  of  the  agreement 
to  sell  and  to  deliver.* 

§  1784.  Action  for  damages  for  breach  of  agreement  to  de- 
liver,—  It  is,  as  has  been  seen,'  an  implied  if  not  an  express 
term  of  the  undertaking  of  the  seller  that  he  will  not  only 
transfer  the  title  but  will  also  deliver  the  goods  to  the  buyer. 
How  these  duties  are  to  be  performed  has  already  been  con- 
sidered,^ and  the  discussion  need  not  be  repeated  here.  If,  there- 
fore, the  seller,  having  transferred  the  title,  wrongfully  refuses 
to  deliver  the  goods,  he  violates  his  contract;  and  while  the 
buyer  has,  as  will  be  seen  in  following  sections,  the  rights  of 
an  owner  and  may  maintain  trover  or  replevin,  he  has  also, 
if  he  prefers  to  use  them,  the  remedies  based  upon  the  breach 
of  contract. 

§  1785, Measure  of  damages.— By  the  total  breach  of 

the  seller's  undertaking  to  deliver  the  goods,  the  buyer  is  placed 
in  substantially  the  same  predicament  as  though  the  seller  had 
wholly  refused  to  seU.    He  loses  the  goods,  and  he  may  recover 

1  See  ante,  §g  1474  et  seq.  §§  14,  41;  Marsh  y.  Mmigan  (1857),  8 

2  See  ante,  §§  1718  et  seq.    See  also    Jurist  (N.  a),  97a 

Fry  on  Specifio  Performance  (1892^       >See  ante,  §g  1116  et  seq. 

4Seeant^§§1112»  1116b 
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upon  the  basis  of  that  loss  —  if  he  has  paid  the  price,  the  full 
value  of  the  goods ;^  if  he  has  not  paid  the  price,  the  diflPerence 
between  the  contract  price  and  the  value  of  the  goods  ;^  if  the 
goods  were  sold  in  contemplation  of  a  special  use,  then  the 
value  for  the  use  so  contemplated  may  be  made  the  basis.' 
As  to  all  of  these  matters,  the  rules  already  given  will  apply, 
and  it  seems  unnecessary  to  repeat  them. 

§  1786.  Trover  —  Damages  nsnally  market  yalne  at  time 
of  conversion. —  The  buyer  who  has  the  title  and  is  entitled 
to  possession,  instead  of  basing  his  action  for  damages  upon 
the  breach  of  the  seller's  contract  to  deliver,  as  suggested  in 
the  preceding  section,  may  maintain  an  action  of  trover  as  for 
conversion  against  the  seller  who  has  refused  to  recognize  the 
buyer's  rights,  or  has  wrongfully  resold  the  property  to  an- 
other.* 

The  damages  to  be  recovered  in  the  action  of  trover  are  usu* 
ally  the  value  of  the  goods  at  the  time  of  the  conversion;*  but 

1  See  ante,  §  1741.  (1889),  71  Md.  H 18  AtL  R  29, 20  AtL  R 

'See  ante,  g§  178e-1740.  159;  Jellett  v.  St  Paul  Ry.  Ckx  (1883), 

'See  ante,  §§  1771-1770.  80  Minn.  265, 15  N.  W.  R  287;  Beede 

*  Kennedy  v.  WhitweU  (1827),  4  v.  Lamprey  (1888),  64  N.  EL  510, 15  AtL 
Pick.  (Mas&)  466;  Philbrook  v.  Eaton  R.  138,  Meohem's  Ca&  on  Damages, 
(1883),  134  Mass.  39a  The  wrongful  389;  Qriggs  v.  Day  (1892),  136  N.  Y. 
resale  constitutes  the  conversion,  152,  32  N.  K  R.  612,  82  Aul  St  R.  704; 
and  not  the  subsequent  refusal  to  Crampton  v.  Marble  Ca  (1888),  60  Vt. 
surrender  the  goods  upon  demand.  291, 15  AtL  R.  153;  Ingram  v.  Rankin 
Philbrook  y.  Eaton,  supra.  (1879),  47  Wis.  406,  3:^  Am.  R  762; 

*  Kennedy  y.  Whitwell,  supra;  Arkansas  Valley  L.  &  C.  Ca  v.  Mann 
Terry  v.  Birmingham  Nat  Bank  (1888X  130  U.  a  69,  9  Sup.  Ct  R  45a 
(1890),  98  Ala.  599, 9  a  R  299,  30  Am.  The  fact  that  since  the  conversion, 
Bt.  R  87;  Jones  v.  Horn  (1888),  51  by  a  wrongful  refusal  to  deliver  upon 
Ark.  19,  9  a  W.  R  309;  Sturges  v.  payment  and  demand,  and  since  the 
Keith  (1870),  57  IlL  451, 11  Am.  R  28;  commencement  of  the  action,  the 
Brewster  v.  Van  Liew  (1886),  119  IlL  defendant  has  resold  the  goods  at  a 
554^  8  N.  E.  R  842;  Thew  v.  Miller  price  greater  than  the  market  price 
(1887),  73  Iowa,  742,  36  N.  W.  R  771;  at  the  time  of  the  conversion,  does 
Simpson  v.  Alexander  (1886),  35  Kan.  not  entitle  the  plaintiff  to  damages 
225, 11  PaaR  171;  Wing  V.  Milliken  based  upon  that  increased  prices 
(1898),  91  Me.  387,  40  AtL  R  138,  64  Kennedy  y.  Whitwell,  supra. 

Am.  St  R  238;  Hopper  y.  Haines 
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if  the  buyer  has  not  paid  the  price,  he  recovers  only  to  the 
extent  of  his  interest,  which  will  nsnally  be  the  difference  be- 
tween the  contract  price  and  the  market  value  at  the  time  of 
the  conversion.^ 

§  1787.  How  when  goods   of  flnctnatlng  valae — 

Stocks^  bonds^  etc. —  The  general  rule,  however,  which  bases 
the  damages  upon  the  market  value  of  the  goods  at  the  time 
of  the  conversion,  has  been  modified  with  respect  of  stocks, 
bonds,  commercial  securities  and  other  property  the  market 
value  of  which  is  liable  to  frequent  and  great  fluctuation  caused 
by  the  depression  and  inflation  of  prices  in  the  market. 

There  has  been,  in  such  cases,  some  tendency  to  hold  that 
the  measure  of  damages  for  the  conversion  of  such  securities 
should  be  the  highest  market  price  between  the  time  of  the 
conversion  and  the  trial;'  but  the  weight  of  authority, follow- 
ing the  later  cases  in  New  York,  permits  the  recovery  only  of 
the  highest  market  value  which  the  goods  have  reached  be- 
tween the  date  of  the  conversion  and  a  reasonable  time  there- 
after within  which  the  plaintiff  might  have  supplied  himself 
with  other  goods  of  the  same  kind.' 

§  1788.  .  Because  "  more  transactions  of  this  kind  arise 

in  the  State  of  New  York  than  in  all  other  parts  of  the  coun- 
try," the  supreme  court  of  the  United  States  adopted  the  New 

iChinery  v.  ViaU  (1860),  5  Hurla  350,1  L.  R  A.  280,  Mechem's  Gaa  on 

&  Norm.  287;  Mayne  on  Damages  Damages,  469  ;GaligherT.  Jones  (1888), 

(6th  Eng.  ed.),  p.  41&  129  U.  a  193,  9  8\ip.  (X  R  885;  An- 

2  See  Komaine  v.  Van  Allen  (1863),  drews  v.  Clark  (1890X  72  Md.  396,  dO 
26  N.  Y.  309;  Markham  v.  Jaudon  AtL  R429;  Fosdick  y.  Greene  (1875), 
(1869),  41  N.  Y.  235,  now  overruled  by  27  Ohio  St  484^  22  Am.  R  828;  Free- 
the  later  New  York  cases  cited  in  the  man  v.  Harwood  (1859),  49  Me.  195; 
next  note.  Fisher  v.  Brown  (1870),  104  Mass.  259. 

3  Baker  v.  Drake  (1873),  53  N.  Y.  6  Am.  R2S5;  Walker  Y.Borland  (1855), 
211, 13  Am.  R  507;  Baker  y.  Drake  21  Ma  289;  Brewster  v.  Van  Liew 


(1876),  66  N.  Y.  518,  23  Am.  R  80 
Gruman  v.  Smith  (1880X  81  N.  Y.  25 
Ck)lt  V.  Owens  (1882),  90  N.  Y.  368 


(1886),  119  III  554,8  N.K  R  842, 59  Am. 
R  823;  Galena,  etc.  R  Ca  v.  Ennor 
(1888),  123  IlL  505,  14  N.  E.  R  678; 
Wright  ▼.  Bank  of  Metropolis  (1888),  Hill  v.  Smith  (ia')9),  82  Vt  433;  In- 
1 10  N. Y.  237, 18  N.  E.R  79,6  AnL  St  R    gram  v.  Rankin  (1879)^  47  Wis.  406,  2 
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York  rule,  saying:  "The  hardship  which  arose  from  estimat- 
ing the  damages  by  the  highest  price  up  to  the  time  of  trial, 
which  might  be  years  after  the  transaction  occurred,  was  often 
so  great  that  the  court  of  appeals  of  New  York  was  constrained 
to  introduce  a  material  modification  in  the  form  of  the  rule, 
and  to  hold  the  true  and  just  measure  of  damages  in  these 
cases  to  be  the  highest  intermediate  value  of  the  stock  between 
the  time  of  its  conversion  and  a  reasonable  time  after  the 
owner  has  received  notice  of  it  to  enable  him  to  replace  the 
stock.  ...  It  would  be  a  herculean  task  to  review  all 
the  various  and  conflicting  opinions  that  have  been  delivered 
on  this  subject.  On  the  whole  it  seems  to  us  that  the  New 
York  rule,  as  finally  settled  by  the  court  of  appeals,  has  the 
most  reasons  in  its  favor,  and  we  adopt  it  as  a  correct  view  of 
the  law." » 

2.  Where  the  Goods  have  teen  Delivered. 

§  1789.  What  qnestions  arise. — Where,  however,  the  seller 
has  not  only  done  that  which  is  necessary  to  pass  the  title,  but 
has  also  delivered  the  goods  into  the  possession  of  the  buyer, 
different  questions  arise.  It  may  happen  that,  though  the  seller 
may  have  delivered  the  goods  and  may  have  done  all  that  would 
ordinarily  be  necessary  to  transfer  the  title,  no  title  will  in  fact 
be  conveyed  because  the  seller  had  none;  or,  though  the  title 
may  have  been  transferred,  the  goods  may  be  subject  to  liens 
or  incumbrances  whicJh  detract  from,  if  not  destroy,  their  value. 

N.  W.  R  755,  82  Am.  R  762;  Coff- .  N.  E.  R  916,  48  N.  R  R  649,  25  Am. 

man  v.  WiUiams  (1871),  51  Tenn.  (4  St  R  445. 

Heisk.)  288;  Jaokson  y.  Evans  (1880),  In  Texas,  see  Heilbroner  y.  Doug- 

44  Mich.  510,  7  N.  W.  R  79;  Chad-  lass  (1876),  45  Tex.  402. 

wick  V.  Butler  (1873),  28  Mich.  849;  In  PennsylTania,  see  Huntington, 

Bates  y.  Stansell  (1869),  19  Mich.  91.  eta  Coal  Ca  v.  English  (1878),  86  Pa. 

In  Alabama,  see  Burks  v.  Hubbard  St  247;  North  y.  PhUlips  (1879),  89 

(1881),  69  Ala.  879.  Pa.  St  250;  Work  v.  Bennett  (1872), 

In  Iowa,  see  Oilman  v.  Andrews  70  Pa.  St  484;  Neiler  v.  Kelley  (1871), 

(1885J,  66  Iowa,  116,  23  N.  W.  R  291.  69  Pa  St  40a 

In  Indiana,  see  Citizens*  St  Ry.  i  Galigher  y.  Jones  (1888)^  129  U.  a 

Co.  y.  Bobbins  (1895),  144  Ind.  671,  42  193,  9  Sup.  Ct  R  385. 
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So,  though  the  title  may  in  fact  have  been  transferred  and 
the  goods  have  been  delivered,  it  may  be  found  that  the  goods 
are  not  such  in  kind,  quality  or  condition  as  they  were  expressly 
or  impliedly  warranted  to  be. 

Three  general  groups  of  questions  therefore  present  them- 
selves: 

(a)  Where  the  goods  are  delivered,  but  not  at  the  time 

agreed  upon. 
(5)  Where  the  title  fails  in  whole  or  in  part. 
(o)  Where  the  goods  are  defective  in  kind,  quality  or  con- 
dition. 
Each  of  these  will  be  given  separate  consideration. 

a.  Where  there  was  Delay  in  Delivery. 

§  1790.  Measure  of  damages  for  delayed  delivery. —  The 

buyer  who  has  accepted  a  delayed  delivery  is,  unless  he  has 
waived  his  right,^  entitled  to  damages  for  the  delay.  Of  the 
loss  by  delay,  in  the  ordinary  case,  the  measure  is  the  rental 
value  for  the  period'  and  not  the  loss  of  profits  which  might 
have  been  made  with  the  article  during  that  period,  certainly 
where  such  a  use  was  not  within  the  contemplation  of  the  par- 
ties,' nor,  in  any  case,  where  the  profits  would  be  uncertain  or 
speculative,  as  the  amount  of  profit  that  might  have  been  made 
by  the  buyer's  mill  if  he  had  had  the  engine  contracted  for  to 
operate  it,^  or  the  profit  that  might  have  been  made  by  operat- 
ing an  excursion  steamer  if  the  machinery  had  been  supplied 
in  time.* 

1  See  antCj  §  1880L  value  during  the  delay  may  be  reoov- 

SBrownell  y.  Chapman  (1892),  84  ered.    Speirs  y.  Halstead  (1876),  74 

Iowa,  504,  51  N.  W.  R.  249, 85  Am.  St  N.  C.  620;  Clements  v.  Hawkes  Mfg. 

R.  826,  Mechem*s  Cases  on  Damages,  Ca  (1871),  107  Mass.  862. 

139:  Griffin  v.  Colver  (1858),  16  N.  Y.  'Thomas,  etc.  Mfg:  Ca  v.  Wabash, 

489, 69  Am.  Dec.  718,  Mechem's  Cases  eta  Ry.  Ox  (1885),  62  Wis.  642,  22  N. 

on   Damages,  126;   Benton   y.  Fay  W.  R.  827,  Mechem's  (leases  on  Dam- 

(1872),  64  III  417.    Interest  on  the  ages,  149,  where  the  defendant  did 

price  paid  in  advance  may  berecov-  not  know  the  goods  were  bought  for 

ered  where  no  other  damages  are  use,  or,  if  so,  for  what  use. 

shown.  Edwards  y.  Sanborn  (1859),  6  *  Griffin  v.  Colver,  wprcu 

Mich.  848.    Depreciation  in  market  ^  BrowneU  y.  Chapman,  supra. 
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§  1791.  .  Other  damages  than  for  the  loss  of  use  alone' 

may,  of  course,  in  many  cases  be  recovered  under  the  second 
branch  of  the  rule  in  JIadley  v.  BaosendaXe.  Thus,  for  example, 
where  the  goods  are  known  to  be  purchased  for  resale  and  the 
resales  are  lost  by  reason  of  the  delay,  recovery  may  be  had 
for  the  profits  that  would  have  been  made  upon  resales  con- 
tracted for  in  reliance  upon  receiving  the  goods  within  the 
stipulated  time;  and  even  if  no  profit  could  be  shown,  the 
vendee  would  be  entitled  to  damages  for  expenses  incurred  by 
him  in  good  faith  in  anticipation  of  performance  by  the  seller.^ 

§  1792. .  So  where,  as  the  natural  and  proximate  result 

of  the  delay,  the  buyer  is  deprived  of  the  profitable  use  of  his 
property,  as  where  the  seller  made  default  in  supplying  a  new 
hotel  with  furniture  at  the  time  agreed,  where  he  knew  that 
such  was  the  intended  use,  damages  based  upon  this  special 
loss  may  be  recovered.*  For  like  reasons,  injuries  to  a  farmer's 
crop  caused  by  exposure  to  the  weather  while  he  was  waiting 
for  a  threshing  machine  upon  the  seller's  promise  to  furnish  it 
forthwith,  may  be  compensated,  where  the  buyer  could  procure 
no  other  machine.' 

J.  Where  Title  Fails  in  Whole  or  in  Part. 

§  1793,  BecoYery  of  consider atioq. —  It  is  a  fundamental 
condition,  as  has  been  seen,^  that  the  seller  shall  be  the  owner 
of  that  which  he  attempts  to  convey.  If,  therefore,  he  ten- 
ders a  chattel  to  which  the  buver  knows  he  has  no  title,  the 
buyer  may  reject  it,  and  may  recover  the  price  if  he  has  paid 

1  Harrow  Spring  Ca  V.  Whipple  R,  336, 8  L.  R.  A,  65,  Mechem's  Cases, 

Harrow  Ck).  (1802),  90  Mich.  147, 51 N.  252. 

W.  R  1»7,  30  Am.  St  R.  421.    See  'Smeed  v.  Foord  (1859),  1 EIL  &  Ell. 

also  Home  v.  Midland  Ry.  Ca  (1872),  602,  102  Eng.  Com.  L.  60a    See  also 

L.  R.  7  C.  P.  583,  Mechem's  Cases  on  Qoodioe  v.  Rogers  (1855),  10  La.  Ann. 

Damages,  124;  Booth  v.  Rolling  MiU  631;  Benton  v.  Fay  (1872),  64  111.  417. 

Ca  (1875),  60  N.  Y.  487,  Mechem's  Compare  Prosser  v.  Jones  (1875),  41 

Cases  on  Damages,  132.  Iowa,  674    Other  cases  are  cited 

^  Berkey  &  Gay  Furniture  CJa  v.  §  1773,  ante, 

HascaU  (1890),  123  Ind.  502,  24  N.  E.  «  See  ante,  §  1205. 
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• 

it  in  advance.  So  if^  after  the  delivery  of  the  goods  and  the 
payment  of  the  price,  the  buyer  is  divested  by  or  surrenders 
to  a  saperior  title,  there  is  likewise  a  breach  of  the  fundamen- 
tal condition  of  t^ie  sale, —  the  seller  has  ignored  the  contract 
on  his  part,  and  the  buyer  may  treat  it  as  a  sufficient  ground 
for  the  rescission  of  the  contract  on  his  own  part.  Acting, 
therefore,  in  dimffirmance  of  the  contract,  the  buyer  may  re- 
cover, as  paid  without  consideration,  so  much  of  the  purchase 
price  as  he  has  paid  to  the  seller,  with  interest.^ 

§  1794.  Damages  for  breach  of  warranty  of  title. —  As  has 

been  seen,  however,  this  fundamental  condition  on  the  part  of 
the  seller  to  convey  the  title  is  treated  not  only  as  a  condition 
but  as  a  warranty;'  and  the  buyer,  instead  of  treating  the 
seller's  failure  in  this  regard  as  a  ground  for  disaffirmance  of  the 
contract,  may  recover  damages  for  the  breach  of  warranty. 

What  the  measure  of  damages  for  the  breach  of  warranty  of 
title  should  be  seems  to  be  involved  in  some  confusion.    Cer- 
tain of  the  cases,  acting  in  analogy  to  the  rule  generally  pre 
vailing  in  regard  to  real  estate,  declare  the  rule  to  be  that  the 
buyer  shall  recover  the  consideration  paid  with  interest.' 

Other  cases  declare,  in  the  language  of  one  of  the  most  re- 

^  See   ante^  %  888;    Wilkinson   y.  €x>ver  such  a  portion  of  the  whole 

Ferree  (1855),  24  P&  St  190;  Ledwich  price  as  the  value  of  the  part  lost 

T.  McKim  (1878),  58  N.  Y.  307;  Eich-  bears  to  the  value  of  the  whole,  eeti- 

oltz  v.  Bannister  (1864),  17  ConL  B.  mated  at  the  price  paid.  Hoorehead 

(N.  a)  70a  y.  Davis  (18S8),  03  Ind.  808  [citing 

2  See  aiUey  %  1800  et  seq,  Wiley  v.  Howard,  15  Ind.  169;  Hoot 

*  Crittenden    v.    Posey   (1858),   88  v.  Spade,  20  Ind.  326;  First  Nat  Bank 

Tenn.  (1  Head),  811;  Johnson  v.  Mey-  v.  Colter,  61  Ind.  158;    Mooney  v. 

ers  (1863),  34  Ma  255;  Ellis  v.  Gosney  Burchard,  84  Ind.  285]. 
(1832),  7  J.  J.  Marsh.  (Ky.)  109;  And-       Where  two  mules  and  a  colt  were 

ing  V.  Perkins  (1867),  29  Tex.  848;  sold  for  a  lump  sum,  and  the  pur- 

Goss  V.  Dysant  (1868),  31  Tex.  186;  chaser  lost  the  colt  by  paramount 

Armstrong  v.  Percy  (1880),  5  Wend,  title,  held,  that  he  could  recover  the 

(N.  Y.)  535;  Noel  v.  Wheatly  (1855),  value  of  the  colt  at  the  time  he  so 

80    Misa    181;    Ware  v.  Wheatnall  lost  it,  although  no  separate  price 

(1823),  2  McCord  (&  C),  418;  Arthur  had  been  fixed  for  it     Brown   r. 

V.  Moss,  1  Oreg.  19&  Woods  (1866),  48  Tens.  (8  Cold)  182. 

Partial  breach.—  For  a  partial  See  also  Hunt  v.  Sackett  (1875),  31 

failure  of  title,  the  buyer  may  re-  Mich.  1& 
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cent/  that  ^^  unless  we  are  to  lose  sight  of  the  cardinal  principle 
which  governs  when  estimating  and  awarding  damages  in  civil 
actions,  which  is  simply  compensation  to  the  injured  party, 
.  .  •  the  damages  are  the  actual  loss,  which  is  the  value 
of  the  chattel  purchased  •  .  •  .  depending  on  the  real  value 
of  the  chattel  when  the  paramount  title  was  asserted  as  against 
the  vendee."* 

§  1795. When  right  of  action  accrnes. — "  There  is  no 

doubt,"  said  Nelson,  0.  J.,  in  a  leading  case  in  New  York,' 
that  ^^  if  the  vendor  fravdvlenUy  represents  the  goods  sold  to 
be  his  own,  when  he  knows  them  to  belong  to  a  stranger,  an 
action  on  the  case  lies  to  recover  damages  therefor,  though  the 
real  owner  has  not  recovered  the  property,  nor  the  vendee  suf- 
fered any  actual  damage." 

With  respect,  however,  of  actions  upon  the  warranty  some 
distinction  has  been  made  between  the  express  and  the  implied 
warranty.  As  to  the  former  it  is  said  that  the  authorities  are 
uniform  that  there  is  no  breach  until  the  vendee's  possession 

iHendrickson  v.  Baok  (1898),  74  889;  Rowland  v.  Shelton  (1854),  25 
Minn.  90,  76  N.  W.  R  1019.  In  the  Ala.  217,  and  Sedgwick  on  Damages, 
court  below  it  was  held  that  the  294.  To  like  effect:  Marlatt  v.  Clary 
price  paid  furnished  the  measura  (1859),  20  Ark.  251;  Brown  ▼.  Pierce 
The  supreme  court  said:  <'We  call  (1867),  97  Mass.  46»  93  Am.  Dea  57. 
attention  to  the  fact  that  in  a  num-  See  also  Brown  y.  Wood  (1866),  48 
ber  of  the  text  books  on  the  subject  Tenn.  (8  Ck)ld.)  182.  In  Dabovick  y. 
of  damages  the  rule  adopted  by  the  Emeric  (1859),  12  CaL  171,  the  dam- 
trial  court  is  laid  down,  and  oases  ages  for  breach  of  warranty  of  title 
cited  in  support  of  it.  An  ezamina-  to  growing  fruit  sold  were  aUowed 
tion  of  these  cases  will  show  that,  as  for  a  breach  of  failure  to  furnish 
with  two  or  three  exceptions,  they  a  chattel 

do  not  sustain  the  rule,  and  quite  a  *Case  y.  Hall  (1840),  24  Wend.  103, 

number  are  authority  for  what  we  35   Am.  Dea  605    [citing  Cross  v. 

belieye  to  be  the  only  just  doctrine."  Gkirdner,  1  Show.  68;  Dale's  Case, 

Close  y.  Crossland,  47  Minn.  500,  50  Cra  EUiz.  44;  Medina  y.  Stoughton, 

N.  W.  R.  694,  was  cited  as  in  accord.  1  Salk.  210;  &  a,  1  Ld.  Raym.  593; 

*  This  rule  is  strongly  supported  in  Selw.    N.    P.    482,  483,   and   cases; 

Hoffman  y.  Chamberlain  (1885),  40  N.  Springwell  y.  Allen,  in  note  to  Will- 

J.  Eq.  663,  6  AtL  R.  150,  Mechem's  iamson  y.  Allison,  2  East»  448,  n.; 

Cases  on  Damages,  250,  citing  Grose  Ross  on  Vendors^  384J. 
V.  Hennessey  (1866),  13  Allen  (Mass.), 
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has  in  some  way  been  disturbed  by  reason  of  the  paramount 
title  ;^  as  to  the  latter  it  has  been  suggested  that  there  was  an 
immediate  breach.*  This  distinction  has  not  been  generally 
approved,  though  the  authorities  are  by  no  means  uniform  that 
actual  ouster  or  surrender  is  essential  in  all  cases.'  That  seems, 
however,  to  be  the  prevailing  rule.    Thus  in  a  late  case*  it  is 

1  Gross  y.  Kierski  (1871),  41  OaL  111  Tendee  of  personal  property  against 

^  Gross  V.  Kierski,  supra,  citing  the    his  vendor  for  a  breach  of  warranty 

foUowing  Kentucky  cases:  Payne  v.  'of  title,  only  damages  for  actual  loss 

Rodden,  4  Bibb,  304;  Scott  v.  Scott,  can  be  recovered.    The  plaintiff  ia 

2  A.  E[.  Marsh.  217;  ChanoeUor  ▼.  such  an  action  must  not  only  estab- 

Wiggins,  4  B,  Mon.  201;  Tipton  v.  lish  that  his  vendor  is  without  title 

Triplett,  1  Meta  570.  to  the  property  sold,  and  that  an- 

*  Thus  in  Perkins  v.  Whelan  (1875),  other  Is  the  true  owner,  but  also  that 

116  Mass.  542,  it  is  held  that  an  ao^  he  has  restored  the  property  to  such 

tion  for  breach  of  the  warranty  of  owner;  that  it  has  been  taken  from 

title  implied  in  the  sale  of  a  chattel  him  under  compulsory  proceedings, 

accrues  at  the  time  of  the  sale,  and  or  that  he  has  parted  with  money  or 

statute  of  limitations  runs  from  that  property  in  consequence  of  a  judg- 

timei    To  like  effect:  Scott  v.  Scott's  ment  obtained  against  him,  or  vol- 

Adm'r  (1820),  2  A.  K.  Marsh.  (Ky.)  untarily  in  answer  to  a  claim  made 

217.     In  Wood  v.  Gavin  (1858),  88  for  the  property.    O'Brien  v.  Jones, 

Tenn.  (1  Head),  506,  while  the  court  91  N.  T.  193.    In  Harris  v.  Rowland^ 

say  that  the  warranty  was  broken  23  Ala.  644^  the  property  sold  had 

when  made,  it  is  also  said  that  the  been  recovered  on  the  adverse  title, 

statute  of  limitation  began  to  run  No  such  state  of  facts  is  shown  by 

from  the  time  of  dispossession.  the  second  plea  in  this  case.    It  is 

«  Hull  V.  Gald  weU  (1893),  3  a  Dak.  not  averred  that  the  defendants  have 

451,  54  N.  W.  R.  100.  That  the  buyer,  in  any  way  been  disturbed  in  their 

in  order  to  recover  damages  or  de-  possession  of  the  property.    If  that 

feat  recovery  of  the  price,  must  show  possession  remains  undisturbed, their 

that  he  has  been  dispossessed  by  or  title  will  be  perfected  by  lapse  of 

lias  yielded  t»  the  paramount  title,  tim&    If  a  paramount  title  is  as- 

see  Burt  v.  Dewey  (1869),  40  N.  Y.  serted,  the  plaintiffs  may  settle  with 

283,  100  Am.  Dea  482;  O'Brien  v.  the  adverse  claimant,  or  they  will  be 

Jones  (1883),  91  N.  Y.  193;  Gross  v.  answerable  in  damages  on  their  war- 

Kierski  (1871),  41  CaL  111 ;  Wanser  v.  ranty  of  title,  if  the  defendants  shall 

Messier  (1861),  29  N.  J.  L.  256;  Linton  be  required  to  deliver  up  the  prop- 

v.  Porter  (1863),  31  III  107;  KrumD-  erty  in  response  to  a  claim  by  one 

haar  v.  Birch  (1877),  83  Pa.  St  426;  who  may  prove  to  be  the  true  owner. 

Close  V.  Crossland  (1891),  47  Minn.  So  long  as  the  vendee  of  personal 

500,  50  N.  W.  R.  694.  property  remains  in  undisturbed  pes- 

In  Johnson  v.  Oehmig  (1891),  95  session,  he  cannot  recover  damages 

Ala.  189,  10  S.  R.  657,  86  Am.  St  R.  in  an  action  on  an  implied  warranty 

204^  it  is  said:  "In  an  action  by  a  of  title^  or  set  up  the  want  of  title  in 
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said:  ^^  A  vendee,  in  the  case  of  an  executed  sale,  has  no  right 
of  action  on  the  implied  warranty  of  title  until  he  is  deprived  of 
the  possession  of  the  property,  and  the  same  principle  applies 
to  pleading  such  warranty  as  a  defense.''  "  Possibly  the  owner 
may  never  claim  and  enforce  his  title,  or,  if  he  does,  the  seller 
may  settle  with  him.  The  breach  implies  no  bad  faith,  and, 
therefore,  is  compatible  with  perfect  fair  dealing  between  the 
parties;  and  the  indemnity  is  complete  by  responding  therefor 
after  a  recovery  under  the  paramount  title." 

§1796. What  eonstitntes  eviction.— "The  rule  in 

cases  of  warranty,  express  or  implied,"  it  is  further  said,*  "  was 
derived  from  the  analogy  to  that  adopted  in  cases  of  covenants 
of  quiet  enjoyment  in  conveyances  of  real  estate.  An  eviction 
is  an  essential  prerequisite  to  a  recovery  in  the  latter  class  of 
cases.  Yet  this  need  not  be  by  process  of  law.  It  is'  enough 
that  on  a  valid  claim  made  by  a  third  person,  under  title  para- 
mount, the  plaintiff  voluntarily  yielded  up  possession.  If  this 
is  done  without  legal  contest,  the  plaintiff  must  prove  that  the 
title  to  which  he  yielded  was  paramount  to  that  acquired  by 
him  under  his  deed  from  the  defendant.'  The  rule  adopted  in 
these  cases  has  been  regarded  since  as  the  law  of  the  State, 
and  as  such  applied  to  like  cases.  Actions  for  a  breach  of  war- 

his  vendor  as  a  defense  to  an  action  Ark.  467,  88  Am.  Dec.  S9;  Burt  v. 

f oi^the  purohase'monej,  unless  there  Dewey,  40  N.  Y.  282,  100  Am.  Dea 

were     fraudulent     representations  482,  and  note;  2  Benjamin  on  Sales 

made  hy  the  vendor  in  regard  to  the  (Corbin's  ed.),  sec&  948  and  1847,  and 

title.    Such  a  vendee  in  peaceable  notes.    There  was  no  error  in  sus- 

poesession  has  nothing  substantial  to  taining  the  demurrer  to  the  seoond 

complain  of  in  the  fact  that  the  vendor  plea." 

was  not  the  true  owner  of  the  prop-  ^  Case  v.  Hall,  suprOm 

erty.    When  nothing  more  is  shown  2  Bordwell  v.  Collie  (1871),  45  N.  Y. 

than  that  he  may  suffer  loss  in  the  f  u-  494.    See  also  O'Brien  v.  Jones  (1888), 

ture,  in  consequence  of  the  outstand-  91  N.  Y.  19a 

ing  claim  to  the  property,  he  must  '  Citing   Qreenvault   v.   Davis,   4 

rely  upon  his  warranty,  and  he  can-  Hill  (N.  Y.),  648;  St  John  v.  Palmer, 

not  sue  thereon  until  he  has  suffered  5  Hill,  599.    See   alBo  Matheny  v. 

damages  because  of  its  breach.  Case  Mason  (1881),  78  Ma  677,  89  Am.  B. 

V.  Hall,  24  Wend.  102,  85  Am.  Dea  54L 

605,  and  note;  Sumner  v.  Gray,  4 
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Lu  is  »yrx  w»t  been  <iis:ori»d  by  reason  of  the  pira:  .:: 
f:,*;"  as  :o  u.e  la::er  ;t  has  been  sngg^sted  that  there ks-;:  ] 

i:L=.-:'I-i:e  ztv^czJ  This  distznotioo  bas  not  been  gecfr-'; 
zz'T-iT^L  xt-y^^  the  authorities  are  by  no  means  untk'nL:s. 
^.-.:la^  ix^A^ or  sxiTTeoder  is  e^nv.ii.1  in  all  cases.'  Tbtv^ri 
t- -<".iT-r,  lo  be  lae  preTail:ng  mie.     Tboa  in  a  late  cax'-i-i 

- --rswT.  Kiw^ti  :?n.«Cbl.llL  Teodee  of  pMsoMlpn^«rt7»-'-^ 

J'-r  -Wi  T.  Km^<;.*«praLc:iii;£  tlw  hB  Tcndor  for*  biracbot'tn  " 

t  •-■  v.^  fu?c:  jrkr  caaeK  I^yne  t.  'of  mJ^  odr  dftowges  rorictia.'-^ 

K..1.-V  4  B.:<.>4:  Snxt  T.  Sl-oo.  cm  ba  recorered.    Tbo  plamii^ :: 

1  ^  K.   Itarss.  3'.T;  Cbsaccuor  t.  such  >b  actkxi  must  not  onl;  ^'•'■^ 

W^-;,-*,  4   B.  M:a.  K-l;    Ti[<oa  *.  tiah  th»t  his  veDdor  is  mthoui:.;? 

Tr..  -!i.  I  M-^.r.  5^..,  i-  •<-..  r^.-^^y  <.-,' ;      -     -  --  -■■- 

'T>  3»  ;=  IVrtTDST.  Whelin    i*7T,  rither  is  the  trae  .iirow.  but  t«'— ^ 

l:«  Na^  54>.  a  h  (kU  UmI  u  mv  be  hw  reMond  the  i>Df«rt7  E^*^ 

bCB  ^r  Uvk.:h  ot  Ux  wtmatr  of  ovner:  dnl  it  liM  beea  UJun  b^ 

ta^  ::=[*je-l  m  the  nle  of  •  chui^  him  under  conpalsocr  ptnse>lli«» 

*.-Tr>M  M  U»  n=ta  of  the  mlo.  ani  or  that  he  hu  parted  ntliitMBfT  <* 

ttk:--:«  :!1.— ■-.«i>i:<i»ni&stramth»t  pcopwty  in  oumw^WM  o^*  J*^ 
U3»a    To:;»etrfl*c»:  SooM  (.  ScnU's  ^ 

A!:3'r    :*':.'>■.  3  A.  K.   ll»r»h.  iKt.1  unDuil;  O 

J:L     la    Wwd  ».  Carin   (l-v-iSi.   3»  for  Um  |«t)l>ertr. 

Ttta.  1  H*tl ,  >:*  whiU  ih«  CTi«rt  IH  S.  T.  IK    In  B«rni »-  »»^^ 

ikT  t^,iki  the  nnvitf  was  broknn  S  Ahb  >H  Um  pt^V^^  ^'' '  ' ' ' 

«t>«:  [_>W.  n  i*  k^  uid  that  t^  btea  racnrcMdaa  tlit   < 

■u::i:<  i>f  iirniiatioc  b^caa  lo  nia  Ka  «>k)>  sttMaf  ^''- 

tiuci  tb«  um«  ot  litefroipamon.  the  ncowl  pha  fo  I' 

•  Ud.;t.  C-alimll  .t«Uk  3  a  Dak.  iKit«Ten«dtlataeil< ' 

431.  54  S.  W.  R.  I'XL  Thai  tbebajer.  in  aajrav^"""  ^■""' 

tc  cr^irr  to  KCOTer  ilamacw  or  de-  iWMWiaa  o(  tha  |n4>^' 

tcui  rvcv<«ryo(the|mc«.inttsl«bow  pcvcMionnmbBO"'^'-'-  '' 

tL>t  be  has  be«it  di>p.«et»<eJ  bj  or  title  wi'l  ^  p«ftrtf4  ii;  — 1<- 

luA  T-.^.  Lrd  t*  the  [uranuitiiii  title,  tlfl»*    K  a  panuDooM  nil*   ■•  -^ 

•e«  Burt  T.  Dewey  ,;s»l,  40  X.  Y.  •«t«lU»pl»'"tafc»V"*''V"^"^ 

J..-:«    '.N-^;.91  S.  \'.  198:  Groa  T.  aM«ai»hlcin  J»'"K'- 

K>rrs«i   l?TH.41Cal  111;  Wanwrv.  nntf  Ot  tiUe.  it  the  .i 

Mr^.*T   ■.'•^Ka»S.J.U5J«;  Ltatoo  be  required  I*  doli  vet 

T.  PvrtM   l-*t ,  31   III  HIT;  Knimi^  *rtr  In  wjwn*  to  »   ! 

haar  T.  B:K-h  il^TT.ta  Pa.  St.  4»:  wbomayprovetotali 

Cfse  T.  Cnts-land   (l?9Ii.  47  Minn.  Si'  '"OK  •    "' 

U  J..!.c*-n  T.  OhiiiU  i!S9UM    ! 
Ala.  1-y.  lu  a  R  657    W  .Vni.  Sl  R    i«wy| 
£UJ.  it  b  saiil:  "In  &ii  actiuo  ^7  a 


CE.  IT.]  BBUBDIEB   07  BCTEB  XGUJTST  SKI.IJ^  _      -      ' 

Baid:  "A  veodee,  in  the  case  of  an  execaited  sBi&.  Lat  T'  t-t-t 
of  action  on  tbe  implied  warranty  of  taiie  vniL  nt  »  it^rTrr^.  l 
the  possession  of  the  property,  and  tbe  suat  jirm^ii.^.  ..-  _a 
to  pleading  such  warranty  as  a  defenae."  ■^  J'c^l-7  xir  ■— ftp- 
may  never  claim  and  enforce  his  title,  or.  if  itt  actat  :l^  &__:-- 
may  settle  with  him.  The  breach  imfba  nc  ol^  — "_  iai- 
therefore,  is  compatible  with  perfeci  fair  aei^n^  r'=-Tr— s  ;=- 
parties;  and  the  indemnity  is  complete  x^  rrsi-^r  -.:  ii;??^r 
after  a  recovery  under  the  paramoimi  Liiit.'" 

§1796. What  eonstitntes  trinim^-Z^-  -.r    z 

cases  of  warranty,  express  or  implied."  i:  s  rs^  -^  z...:^    — ^i 
derived  fronn  the  analogy  to  that  ad'iTr.*^  a.  =a*-   z  ■  ~-:r^ 
of  quiet  enjoyment  in  conveyaaoa  of  j»aL  «:.n-_       -  "^  -:  t 
is  an  essential  prerequisite  to  a  PK-'.i-er^  3  -l..-  ir:--    ..»    - 
cases.    Yet  this  need  not  be  by  prvj^m  t  -  x     ^  .   ^^rcr 
that  on  a  valid  claim  made  br  a  tujrc  i*;T¥aL  Tm.^  n^    as- 
mount,  the  plaintiff  voluntarily  VifijA  r-  i'-t.-a  -. 
is  done  without  legal  contest,  itit  iiai.in;f  ::aff  rr-a    ;^   _- 
title  to  which  he  yielded  wa«  piimanjc=  :■    i_;  j-r^a^    ■ 
him  under  his  deed  from  tbe  dt-f^nuam     TLr  z^-  *-.  ^t 
these  cases  has  been  regardec  sm-.»  *  1^.  ^3-  -  _    33. 
and  as  such  applied  to  lilce  rari  ^ti^ib  ^r     ik.;-       -r 

his  Tendor  aa  a  defense  to  an  maim,    ita,  ^r   ^   ^    ^         3=- 

torthe  purohasa-money,  anleMiat    Imbvt -*    :    1   c  _. 

wete     fraudulent     repn 

made  by  the  vendor  in  lei 

titl&    Saoh  a  vendee  in 

poaseesion  has 

complain  of  in  the  tact  Umtfati 

was  not  the  true  owner  ti  Mm 

erty.    When  nothing  Bacjii 

than  that  he  may  suffer I^mk^ 

tore,  in  conMqnanMflCflwfls 

iij;;  cltiim  111  th^  (.r,.'?f.  ■    , 

i-tly  upon  Ilia  wuaej. ._     ' 

!»i)l  nw  tberoan  ant^  w  -— 
Jiiuniagee  liii"'«ii- 
Iv.  illlll.31  "■•<• 
leos.  and  ti"t-: 


I.  }13: 


.   Bnisgiotti 
111);  Chirk  t. 


§§  1797, 1793.]  i^w  or  qaul  [boo^  t. 

ranty,  express  or  implied,  upon  a  sale  of  personal  property  are 
within  the  same  principle  in  this  respect  and  require  the  ap- 
plication of  the  same  rale.  To  hold  that  a  purchaser  of  per- 
sonal property  most  become  a  wrong-doer  by  withholding  it 
from  the  trne  owner,  and  compel  him  to  resort  to  an  action 
for  its  recovery,  to  entitle  him  to  redress  for  a  breach  of  war- 
ranty of  title,  would  be  absurd.  Such  a  rule  cannot  be  sup- 
ported by  reason  or  sound  policy."^ 

§  1797* Warranty  broken  by  incombranees. — The 

warranty  of  title  which  the  law  implies  is,  as  has  been  seen,'  a 
warranty  of  the  whole  title  and  protects  the  purchaser  against 
liens  and  incumbrances.'  The  mere  existence  of  such  an  in- 
cumbrance, therefore,  constitutes  a  technical  breach  for  which 
nominal  damages  may  be  recovered,*  and  if  the  buyer  has  been 
dispossessed  by  it,  or  has  removed  it  reasonably  and  in  good 
faith,*  he  may  recover  actual  damage.'  If  the  incumbrance  be 
permanent,  a  recovery  to  the  extent  of  the  actual  injury  may 
be  had.^ 

§  1798. Evidence  of  eviction  —  Judgment — Costs  of 

suit. —  Although,  as  has  been  seen,'  the  purchaser  is  not  bound 
to  wait  for  an  action  at  law  against  him,  the  fact  that  he  has 
been  compelled  to  yield  to  a  paramount  title  may  be  shown  in 
many  cases  by  the  judgment  recovered  against  him.  ^  If  the 
purchaser,  or  any  subsequent  vendee,  is  sued  in  replevin  or 
trover,  or  in  any  other  action  involving  the  question  of  tide, 
if  he  gives  notice  to  his  vendor  of  the  pendency  of  the  action 

iTo  like  effect:  McGiffin  y.  Baird  941, 17  K  B.  A.  545;  Sargent  ▼.  Cor 

(1875),  62  N.  Y.  329;  Bead  v.  Slaton  rier  (1870),  49  N.  H.  310, 6  Am.  R  534 
(1816),  3  Esjw.  (Tenn.)  159,  9  Am.       ^CioBe  v.  Croesland,  supra, 
Dea  740.  *  He  must  not  of  courBe  pay  an  nn- 

'^Ante,  §  1304.  reasonable  or  unneceesarj  amoonU 

3  Close  V.  Crossland  (1891),  47  Minn.  Guthrie  v.  Russell  (1877X  46  Iowa. 

500,  50  N.  W.  R  694;  Hall  v.  Aitkin  269,  Mechem's  Oases  on  Damage^ 

(1889),  25  Neb.  360,  41  N.  W.  R  192;  29a 

Hickman  v.  Dill  (1889)^  39  Ma  Appi       <  Sargent  v.  Currier;  Cloee  v.  Cro88> 

246;  Dresser  v.  Ainsworth  (1850),  9  land  and  other  cases,  suprcL 
Barb.  (N.  Y.)  619;  Hodges  v.  Wilkin-       ^  2  Sutherland  on  Damages^  896L 
son  (1892),  111  N.  a  56,  15  a  EL  R       ^Anie,  g  179a 
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and  its  nature,  the  judgment  is  conclusive  evidence  against  such 
vendor.  If  no  notice  is  given,  it  is  not  conclusive  on  him,  but 
he  may  show  that  the  plaintiff,  in  a  suit  against  him  on  Ms 
warranty,  ought  not  to  recover  the  amount  he  has  paid,  because 
the  case  was  not  properly  defended,  and  judgment  was  suffered 
unnecessarily/'  * 

In  addition  to  his  other  damages,  the  buyer,  who  has  given 
his  vendor  notice  of  the  action  to  enforce  the  paramount  title, 
and  an  opportunity  to  defend  it,  may  recover  not  only  the 
•costs  paid  to  the  successful  party,'  but  also,  usually,  the  neces- 
sary costs  of  his  defense,'  including,  it  is  held,  his  attorney's 
fees.* 

c  Where  Goods  Defective  in  Kind,  Quality  or  Condition. 

§  1799.  In  general,—  The  question  of  t)ie  remedies  of  the 
buyer  where  goods  sold  and  delivered  prove  defective  in  kind, 
quality  or  condition  presents  a  variety  of  aspects.  There  may 
have  been  no  warranty;  there  may  have  been  a  warranty  ex- 
press or  implied;  the  sale  may  have  been  induced  by  fraud; 
the  vendee  may  have  sought  to  protect  himself  by  express  stip- 
ulations as  to  his  rights  or  remedies  if  the  goods  proved  to  be 
defective.  A  detailed  examination  of  certain  of  these  aspects 
is  necessary. 

1  Thurston  v.  Spratt  (1863),  52  Ma  'Armstrong    v.    Percy    (1830),   5 

202  [citing  French  v.  Parish,  14  N.  H.  Wend.  (N.  Y.)  585;  ante,  §  1769. 

496;  Doffield  v.  Scott,  3  D.  &  K  210;  «  Rowland  v.  Shelton  (1854),  25  Ala. 

Blasdale  v.  Babcock,  1  Johns.  (N.  Y.)  217;  Johnson  y.  Meyers  (1863),  84  Ma 

517;  Weld  v.  Nichols,  17  Pick.  538;  255;  Marlatt  v.  Clary  (1859).  20  Ark. 

Kipp  ▼.  Bingham,  6  Johns.  (N.  Y.)  251. 

157].    Accord,  where  there  was  no-  *Balte   v.    Bedemiller    (1900),   — 

tice  and  opportunity  to  defend:  Ry-  Oreg.  — ,  60  Paa  R.  601.    See  also 

-erson  v.  Chapman  (1877),  66  Me.  557;  Harding  v.  Larkin  (1866),  41  111.  413; 

Barney  v.  Dewey  (1816X  18  Johns.  Thurston  v.  Spratt  (1863),  52  Me.  202; 

<N.  Y.)  224,  7  Ahl  Dec.  872;  but  not  Ryerson  v.  Chapman  (1877X  66  Me. 

otherwise:   Buchanan  v.  Kauffman  557;  Allisv.  Nininger(1879),  25  Minn. 

(1885),  65  Tex.  235;  Fallon  v.  Murray  525.    Contra:  Reggio  v.  Braggiotti 

(1852),  16  Ma  168;  Clements  v.  Col-  (1851),  7  Cush.  (Mass.)  166;  Clark  v. 

tins  (1877),  59  Oa.  124;  Salle  v.  Light  Mumford  (1884),  62  Tex  581. 
<1843),  4  A1&  700,  39  Am.  Dea  817. 
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§§  1800-1803.]  ljlw  of  sale.  [book  v, 

« 
§  1800,  Cayeat  emptor. —  The  simplest  case  will  be  that  in 

which  there  has  been  a  present  sale  of  a  known  and  ascertained 
chattel,  without  fraud,  without  any  express  warranty,  and  with- 
out any  circumstances  or  conditions  to  raise  an  implied  war- 
ranty. Here,  as  has  been  seen,*  the  rule  of  the  common  law- 
is  caveat  emptor  and  the  purchaser  is  without  any  remedy  what- 
ever. 

§  180L  Express  stipulations  for  return  or  other  remedy. 

As  has  been  seen,  the  parties  may  by  express  stipulation  pro- 
vide that  in  case  the  goods  prove  defective  the  buyer  may 
return  them,  and  either  have  others  in  their  place  or  have  a 
rescission  of  the  contract  and  a  release  from  its  obligations.* 

The  contract  may  make  such  a  return  the  only  remedy  of 
the  buyer,  and  in  that  case  if  he  fails  to  avail  himself  of  it  he 
will  have  no  other.* 

Usually,  however,  such  a  remedy  will  be  an  optional  one, 
and  the  buyer  at  his  election  may  either  return  the  goods  or 
keep  them  and  have  such  remedy  as  the  law  provides.* 

§  1802.  Rejection  of  goods. —  As  has  also  been  seen,  the 
buyer  under  an  executory  contract  of  sale  has  the  right  to  in* 
sist  that  the  goods  supplied  under  it  shall  be  such  in  kind, 
quality  or  condition  as  the  contract  provides.  If,  therefore, 
though  he  may  have  received  the  goods,  he  subsequently  finds 
that  they  are  not  such  as  he  was  bound  to  receive,  he  may,  by 
acting  fairly  and  with  reasonable  promptness,  reject  the  goods 
and  repudiate  his  obligation.'^ 

§  1803.  .  So,  as  has  been  seen,'  the  buyfer  has  a  right  to 

insist  upon  the  quantity  of  goods  agreed  upon.   He  may  know- 

1  See  ante,  §  1811  et  9eq.  ranty,  the  buyer  may  return  them 

2  See  ante,  §  823.  and  rescind;  and  if  the  seller  refuses 

3  See  ante,  %  1396.  to  receive  them  the  buyer  must  take 

4  Blacknail  v.  Rowland  (1896),  118  measures  to  avoid  unnecessary  loss; 
N.  a  418,  24  a  K  R.  1.  and  if  he  sells  them  he  is  responsible 

^  See  ante,  g  1375.    Under  an  ex-    only  for  the  proceeds.  Rubin  v.  Stur- 
press  warranty  upon  an  executory    tevant  (1897X  51  U.  &  Appi  286^  80 
contract  of  sale,  if  the  articles  fur-    Fed.  R.  930,  26  Q  C  A.  25a 
nished  do  not  correspond  to  the  war-       ^  See  ante,  §  1890l 
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ingly  accept  a  part  only  and  become  liable  for  that  part;^  he 
may,  in  many  cases,  accept  part  and  recover  damages  for  the 
non-delivery  of  the  residue;*  but  where  he  has  accepted  part 
in  reliance  upon  the  delivery  of  the  residue  under  an  entire 
contract,  he  may,  if  he  so  elects,  rescind  the  contract  and  re- 
turn the  part  received.* 

§  1804.  Rescission  for  fraud, —  In  an  earlier  chapter  atten- 
tion has  been  given  to  the  cases  in  which  the  buyer  who  has 
been  induced  to  purchase  through  the  fraudulent  representa- 
tions or  practices  of  the  seller  may  rescind  the  contract  and 
recover  what  he  has  parted  with  in  pursuance  of  it.  Any  fur- 
ther discussion  of  that  question  in  this  place  seems  unneces- 
sary, and  a  reference  to  the  previous  discussion  must  sufficed 

§  1805«  Reseissioii  for  breach  of  warranty. —  It  has  been 
seen  to  be  the  general  rule  that  in  the  case  of  the  executed 
sale  of  a  specific  chattel — as  distinguished  from  the  executory 
contract  to  sell  a  chattel  not  then  ascertained  —  no  rescission 
can  be  had  for  a  mere  breach  of  warranty  unaccompanied  by 
fraud  or  an  agreement  to  rescind.^    In  some  States,  however, 

1  See  ante,  §  1800.  hees  v.  Earl  (1842),  2  Hill  (N.  T.),  288, 

s  See  an^e,  §  1398.  88  Am.  Deo.  588;  Gary  v.  Oniman 

s  Where  a  contract  of  sale  is  entire  (1848),  4  HiU  (N.  Y.),  626«  40  Am.  Dec. 

and   indivisible,  though   including  299;   MuUer  v.  Eno  (1856),  14  N.  Y. 

several  distinct  articles,  failure  as  to  597;  Day  v.  Pool  (1878),  52  N.  Y.  416, 

any  one  on  the  part  of  the  seller  11  Am.  R.  719;  Kase  v.  John  (1840), 

gives  the  buyer  a  right  to  rescind.  10  Watts  (Pa.X  107,  86  Am.  Dec  148; 

McCormick  Mach.  Ckx  v.  Courtright  Lightbum  v.  Cooper  (1888),  1  Dana 

<1898),  54  Neb.  la  74  N.  W.  R  418,  (Ky.),278;  Trumbull  v.  O'Hara  (1898), 

citing  Campbell  Printing  Press  Co.  71  (>)nn.  172,  41  AtL  R  546;  Allen  v. 

▼.  Marsh,  20  Cola  22,  86  Paa  R  799.  Anderson  (1842),  8  Humph.  (Tenn.) 

*  See  antBy  §  980  et  seq.  581,  89  Am.  Dec.  197;  Lynch  v.  Curf- 

»See  ante,  §  816;  Street  v.  Blay  man  (1896),  65  Minn.  170,  68  N.  W.  R 

<1881),  2  B.  &  Ad.  456,  22  Eng.  Com.  5;  Close  v.  Crossland  (1891),  47  Minn. 

L.  198;  Gompertz  v.  Denton  (1882),  1  500,  50  N.  W.  R  694;  Hoadly  v.  House 

Cr.  &  M.  207;  Dawson  v.  Collis  (1851),  (1859),  82  Vt  179,  76  Am.  Dec  167; 

10  C.  R  528,  70  Eng.  Coul  L.  522;  Matteson  v.  Holt  (1878),  45Vt  886. 

Thornton  v.  Wynn  (1827),  25  U.  S.  In  New  Hampshire,  see   Chase  v. 

<12  Wheat)  188;  Lyon  v.  Bertram  Willard  (1892),  67  N.  H  869, 89  Atl  R 

(1857),  61  U.  a  (20  How.)  149;  Voor-  901.    Under  the  California  code  (Civ. 
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as  in  Massachusetts,*  Maine,'  Maryland,'  Missouri,*  Alabama,* 
Iowa,'  Kansas  ^  and  Wisconsin,®  it  seems  that  rescission  may 
be  had  for  mere  breach  of  warranty,  if  it  be  seasonably  sought 
and  the  other  party  be  restored  to  statu  quo. 

§  1806. In  pursuance  of  agreement. —  The  contract 

of  sale,  moreover,  as  has  been  seen,  may  expressly  provide  for 
a  return  of  the  article  or  a  rescission  of  the  contract  if  the 
chattel  proves  not  to  be  as  warranted.  Such  an  agreement,  of 
course,  will  give  the  right  where  the  rules  of  law  might  not 
otherwise  permit  it.* 

The  buyer,  however,  if  he  would  avail  himself  of  this  con- 
Code,  §  1786),  see  First  Nat.  Bank  v.  ^  Weybrich  v.  Harris  (1883),  81  Kan. 
Hughes  (1896),  46  Pao.  R.  27a.  In  92;  Gale  Sulky-Harrow  Mfg.  Ca  v. 
Nebraska,  see  McCormick  Harv.  Stark  (1891),  45  Kan.  606,  26  Paa  R 
Mach.  Co.  y.  Knoll  (1899),  57  Neb.  790,  8,  23  Am.  St  R.  789. 
78  N.  W.  R  394.  Sfioothby  v.  Scales  (1871),  27  Wis 

Bryant  v.  Isburgh  (1859),  13  Gray,    626 ;  Croninger  v.  Paige  (1880),  48  Wis. 
607,  74  Am.  Dec.  655;  Smith  v.  Hale    229:  Parry  Mfg.  Co.  v.  Tobin  (1*900), 
(1893),  158  Mas&  178,  33  N.  E.  R  493,    106  Wia  286.  82  N.  W.  R  154 
85  Am.  St  R  485.  Illinois,  on  the  strength  of  Spar- 

^Millikenv.  Skilling8(1896),  89Me.  ling  v.  Marks  (1877),  86  IlL  125,  is 
180,  86  Atl.  R  77  [citing  Marston  y.  sometimes  included  in  this  list;  but 
Knight  (1849),  29  Me.  341;  Cutler  y.  that  this  is  not  the  view  in  that  State, 
Gilbreth,  58  Ma  176;  Farrow  v.  Coch-  see  Kemp  v.  Freeman  (1891),  42  IlL 
ran,  72  Mei  809J.  See  also  Marshall  App.  500;  Crabtree  v.  Kile  (1859),  21 
V.  Perry  (1877).  67  Me.  78;  Libby  v.  IlL  180;  Owens  y.  Sturges  (1873),  67 
Haley  (1898),  91  Me.  831,  89  AtL  R  IlL  366. 
1004.  In  Loatslaiia,  under  the  cod^  arti- 

s  Franklin  y.  Long  (1836),  7  Gill  &  cle  2520,  the  sale  may  be  avoided  ''on 
J.  (Md.)  407.  account  of  some  vice  or  defect  in  the 

<  Branson  y.  Turner  (1888),  77  Ma  thing  sold,  which  renders  it  either 
489 ;  Johnson  v.  Whitman  AgL  Works  useless,  or  its  use  so  inconvenient  and 
(1885),  20  Mo.  App.  100.  imperfect  that  it  must  be  supposed 

5  Thompson  v.  Harvey  (1888),  86  that  the  buyer  would  not  have  pur- 
Ala.  519,  5  S.  R  825;  Hodge  v.  Tufts  chased  it  had  he  known  of  the  vice.*' 
(1896),  115  Ala.  866,  22  a  R  422.  Flash  y.  American  Glucose  Ca  (1886), 

^  Rogers  v.  Hanson  (1872),  85  Iowa,    88  La.  Ann.  4. 
288;  Upton  Mfg.  (>).  y.  Huiske(1886),       ^  See  ante,  %  821;  McCormick  Oar- 
69  Iowa,  557,  29  N.  W.  R  621.    See    vesting  Mach.  Ca  v.  Knoll  (1899)^  57 
also  Eagle  Iron  Works  y.  Des  Moines    Neb.  790,  78  N.  W.  R  894 
Suburban  Ry.  CJa,  101  Iowa,  289,  70 
N.  W.  R  198. 
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tract  right  to  rescind  or  return  the  goods,  must  proceed  within 
the  time  and  in  the  manner  which  the  contract  stipulates,  and 
a  failure  to  do  so  will  defeat  his  right.^ 

§  1807. Waiver  of  special  remedy — Suit  for  breach 

of  warranty. —  These  special  provisions  for  the  return  of  the 
goods  if  they  do  not  comply  with  the  warranty  or  other  agree- 
ment may,  of  course,  be  couched  in  such  terms  as  to  make  such 
a  return  the  exclusive  remedy.*  In  the  ordinary  case,  however, 
the  language  used  is  permissive  and  not  mandatory,  as,  for  ex- 
ample, that  the  buyer  may  return  it  or  that  the  seller  agrees 
to  receive  it  back  if  not  satisfactory;  and  in  such  cases  it  is 
well  settled  that  the  buyer,  at  his  option,  may  avail  himself  of 
the  special  remedy,  or  waive  it  and  sue  at  law  for  the  breach 
of  warranty.* 

iSee  ante,  §  824;  Gaar  v.  Hioks       >  See  anfe^  §  1896;  Hills  ▼.  Bannister 

(1897,  Tenn.  Ch.),  43  a  W.  R.  455;  (1827),  8  Cow.  (N.  Y.)  82  (where  a 

Mc(Ik>rmick    Maoh.    Ga  v.    Brower  church  bell  was  sold  with  a  war- 

(1895),  94  Iowa,  144,  62  N.  W.  R.  700;  ranty  that  it  would  not  crack  within 

Aultman  v.  Gunderson  (1894),  6  &  a  year,  and  that  if  it  did  so  crack  the 

Dak.  226,  60  N.  W.  R.  859.  seller  would  recast  it    Held,  that 

Where  a  test  has  been  so  long  de-  seller  was  not  liable  on  his  warranty 

layed  that  the  capacity  of  the  ma-  without  notice  and  a  neglect  to  re- 

chinery  to  come  up  to  the  terms  of  cast);  Himes  v.  Kiehl  (1893),  154  Pa. 

the  warranty  is  impaired,  or  if  the  St.  190,  25  AtL  R  682.    See  a,\BO  post, 

right  of  rescission  has  been  so  long  §  1812. 

delayed  as  to  show  a  waiver  of  the       *  Eiwood  ▼.  McDill  (1898),  105  Iowa, 

warranty,  the  purchaser  has  lost  both  437,  75  N.  W.  R.  840;  Love  v.  Ross 

his  right  to  rescind  and  his  action  on  (1893),  89  Iowa,  400,  56  N.  W.  R.  528;' 

the  warranty.    Gray  v.  Consolidated  Hefner  ▼.  Haynes  (1893).  89  Iowa,  616, 

loe  Machine  Ckx  (1897),  103  Ga.  115,  57  N,  W.  R.  421;  Eyers  v.  Haddem 

29  a  K  a  604.  (1895),  70  Fed.   R.  648    [citing  also 

A  purchaser  of  a  pony  with  an  op-  Shupe  v.  Gollender,  56  Conn.  489, 15 

tion  to  return  it  within  six  months  AtL  R  405;  Fitzpatrick  v.  Osborne, 

if  dissatisfied  is  not  obliged  to  return  50  Minn.  261, 52  N.  W.  R.  861 ;  Mandel 

it  when  it  is  choked  to  death  the  v.  Buttles,  21  Minn.  891;  Osborne  v. 

night  after  the  purchase  by  a  slip-  McQueen,  67  Wis.  392,  29  N.  W.  R. 

halter  put  on  at  the  instance  of  the  636;  Park  v.  Richardson,  81  Wis.  809, 

seller.    Nor  does  he  act  arbitrarily  51  N.  W.  R  572;  Kemp  v.  Freeman, 

in  rescinding  under  those  circum-  42  IlL  App.  500;  Perrine  v.  SerreU*  80 

stances.    Lyons  y.  Stills    (1896),  97  N.  J.  L.  454]. 
Tenn.  5H  87  &  W.  R.  28a 
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As  said  by  Metcalf,  J.,  in  one  case:  "When  a  seller,  in  addi- 
tion to  a  warranty  of  property,  makes  a  promise  to  take  it  hack 
if  it  does  not  conform  to  the  warranty,  we  cannot  bold  that 
Bach  superadded  provision  rescinds  and  vacates  the  contract  of 
warranty.  We  are  of  the  opinion  that  in  snch  case  the  bayer 
has,  if  not  a  doable  remedy,  at  least  a  choice  of  remedies,  and 
may  either  retam  the  property  within  a  reasonable  time,  or 
keep  it  and  maintain  an  action  for  breach  of  the  warranty."  ^ 

§  1808.  Option  where  law  gives  the  right  to  rescind. —  For 

like  reasons,  in  those  States  in  which,  contrary  to  the  general 
rale,  the  law  gives  the  right  to  rescind  for  mere  breach  of 
warranty,  the  bayer  is  not  boand  to  rescind:  he  may  do  so,  or 
may  retain  the  article  and  rely  upon  an  action  for  his  remedy.* 

§  1809.  Action  for  breach  of  warranty. —  If  the  buyer  can- 
not rescind  the  contract  or  restore  the  property,  or,  though  he 
may  do  so,  if  he  chooses  not  to,  his  remedy  will  be  either  an 
action  at  law  to  recover  damages  for  the  breach  of  the  war- 
ranty, or,  in  some  cases,  an  action  of  tort  for  the  deceit.'  Speak- 
ing first  of  actions  for  breach  of  warranty,  the  inquiry  may  be 
raised  — 

§  1810.  What  form  of  action  —  Contract  or  tort!  — With 

respect  of  the  implied  warranty,  a  contract  action  —  at  com- 
mon law  an  action  of  dssvmpsit  —  is  the  appropriate  remedy. 
But  with  reference  to  express  warranties,  it  was  said  by  the 
supreme  court  of  the  United  States:*  "The  ancient  remedy 
for  a  false  warranty  was  an  action  on  the  case  sounding  in 
tort.*  The  remedy  by  assumpsit  is  comparatively  of  modern 
introduction.  In  WiUiamaonv.  AUison,^  Lord  EUenborough  said 

1  Douglass  Axe  Mfg.  Ca  y.  Gardner  ^Schuohardt  ▼.  ADens  (18S8).  68 

(1852),  10  Cush.  (Mass.)  Sa  U.  a  (1  Waa)  859.  Cited  and  foUowed 

s  Graff  Y.  Osborne   Ckx  (1896),  56  in  Shippen  ▼.  Bowen  (1886),  122  U.  & 

Kan.  162,  42  Paa  R.  704;  Douglass  57^ 

Axe  Mfg.  Ca  ▼.  Gardner,  supra.    See  *  Citing  Stuart  ▼.  Wilkins,  1  Dong, 

also  Brigg  v.  Hilton  (1885),  99  N.  Y.  18;  Williamson  ▼.  Allison,  2  East^  447. 

517,  52  Am.  R.  6a  •2£ast»447. 

>  As  to  this,  see  j>os^,  §  1889. 
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» 

it  had  *  not  prevailed  generally  above  forty  years.'  In  Stuart 
V.  WUhins^  Lord  Mansfield  regarded  it  aa  a  novelty,  and  hesi- 
tated to  give  it  the  sanction  of  his  authority.  It  is  now  well 
settled,  both  in  English  and  American,  jurisprudence,  that  either 
mode  of  procedure  may  be  adopted.*  Whether  the  declaration 
be  in  aasympait  or  tort,  it  need  not  aver  a  scienter.  And  if  the 
averment  be  made  it  need  not  be  proved.'  One  of  the  consid- 
erations which  led  to  the  practice  of  declaring  in  assumpsit 
was  that  the  money  counts  might  be  added  to  the  special  counts 
upon  the  warranty.*  If  the  declaration  be  in  tort,  counts  for 
deceit  may  be  added  to  the  special  counts,  and  a  recovery  may 
be  had  for  the  false  warranty  or  for  the  deceit,  according  to 
the  proof.    Either  will  sustain  the  action."  • 

§  1811.  Notice  of  defects  — Offer  to  return.— In  the  ordi- 
nary case  of  breach  of  warranty,  either  express  or  implied,  no- 
tice of  the  defect  or  an  offer  to  return  the  property  to  the 

1 1  Dong.  18.  '  [Citing  Williamson   v.   Allison, 

2  Declaration  for  breach  of  war-  supra;  Gresham  v.  Postan,  2  Car.  & 

ranty  may  be  in  tort  or  a,8sumpsiU  P*  540;  Brown  v.  Edgington^  2  Man. 

as  the  plaintiff  may  elect  Bartholo-  &  Gr.  279;  Holman  v.  Dord,  12  Barlx 

mew  v.  BushneU  (1850),  20  Conn.  271,  (N.  T.)  886;  House  v.  Fort,  4  Blackf. 

52  Am.  Dec.  388.    It  is  not  necessary  (Ind.)  298;  Trice  v.  Cockran,  8  Gratt. 

in  pleading,  where  a  party  relies  upon  (Va)  442,  56  Am.  Dea  151 ;  Lassiter  v. 

a  general  warranty,  to  state  whether  Ward,  11  Ired.  (N.  C.)  L.  448.]    See 

the  warranty  was  express  or  implied,  also  Beeman  v.  Buck  (1830X  8  Vt  58, 

A  general  averment  that  the  seller  21  Am.  Dec.  571;  Bartholomew  v. 

warranted  the  article  is  sufficient.  BushneU,  supra;  Hill  man  v.  Wilcox, 

Hoe  V.  Sanborn  (1880),  21  N.  Y.  552,  80  Me.  170;  Osgood  v.  Lewis,  2  H.  & 

78  Am.  Dea  16a    A  declaration  for  G.    (Md.)    495,    18    Am.    Dea    817; 

breach  of  warranty  of  soundness  of  Swayne  v.  Waldo,  78  Iowa,  749, 88  N. 

a  horse  which  alleges  that  the  horse  W.  R.  78,  5  Am.  St  R.  712.    But  in 

was  unsound  is  sufficient  without  McGlade  v.  McCormick  (1895),  57  N. 

specifying  the  particular  form  of  un  J.  L.  480, 81  AtL  R.  460,  it  is  held  that  in 

soundnesa     Wheeler  v.   Wheelock  an  action  of  tort  founded  on  a  fraud- 

(1860),  38  Vt  144,  78  Am.  Dec.  617  ulent  warranty  of  soundness  of  a 

But  if  plaintiff  declares  on  an  express  horse,  the  defendant's  scienter  must 

warranty  without  alleging  fraud,  he  be  proved. 

must  prove   the  express  warranty  ^  Citing   Williamson    v.    Allison, 

and  cannot  recover  on  proof  of  fraud  supra, 

only.    West  v.  Emery  (1845).  17  Vt  «  Citing  VaU  v.  Strong,  10  Vt  457; 

588, 44  Am.  Dea  856.  Brown  v.  Edgington,  suprtu 
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seller  is  not  in  any  respect  a  condition  precedent  to  the  buyer^s 
right  to  maintain  an  action  for  the  breach  of  warranty,^  al- 
though, as  is  pointed  out  by  Mr.  Benjamin,  his  "  failure  to  re- 
turn the  goods,  or  complain  of  the  quality,  raises  a  strong 
presumption  that  the  complaint  of  defective  quality  is  not  well 
founded."  So,  obviously,  the  buyer  is  not  bound  to  request  the 
seller  to  remove  the  article  or  to  replace  it  with  another,  in  the 
absence  of  an  agreement  so  to  do.* 

§  1812.  Conditional  warranty. —  The  parties  may,  how- 
ever, by  their  contract  expressly  stipulate  for  notice  of  the  de- 
fect and  an  opportunity  to  remedy  it,  or  for  a  return  of  the 
article  and  an  opportunity  to  substitute  a  perfect  one  in  its 
place,  before  the  seller's  contract  shall  be  deemed  to  be  finally 
broken ;  and  where  they  have  done  so,  notice  and  opportunity 
of  the  kind  stipulated  and  at  the  time  and  under  the  circum- 
stances specified  is,  unless  waived,  a  condition  precedent  to  the 
buyer's  right  to  maintain  an  action  for  the  breach  of  war- 
ranty.' 

§  1813.  .  So  it  has  been  held  competent  for  the  parties 

to  stipulate  that  the  failure  of  the  buyer  to  settle  for  the  goods, 
e.  g,,  machinery,  "  at  the  time  and  place  of  delivery  .  .  . 
shall  be  a  waiver  of  the  warranty  and  release  the  warrantor, 
without  in  any  way  affecting  the  liability  of  the  purchaser  for 
the  price  of  the  machinery  or  the  notes  given  therefor.'*  Under 

Morse  V.  Moore  (1891),  83  Me.  473,        »See   ante,  §  824;   Trapp  v.  New 

22  AtL  R.  862,  23  Am,  St  R.  783,  13  BirdsaU  Ca  (1898),  99  Wia  458,  75  N. 

Li.  R.  A.  224;  Vincent   v.    Leland  W.  R  77;    Aultman  v.  Gunderson 

(1868),  100  Mass.  432;  Richardson  v.  (1894),  6  a  Dak.  226,  60  N.  W.  R  859; 

Grandy  (1876),  49  Vt  22;    Best   v.  McCorraick   Mach.    Ca    v.   Brower 

Flint  (1886),  58  Vt  543,  5  AtL  R  192;  (1895),  94  Iowa,  144,  62  N.  W.  R  700; 

Tacoma  CobX  Ca  v.  Bradley  (1891),  2  Gaar  v.  Hicks  (1897,  Tenn.  Ch.),  42  & 

Wash.  600,  27  Pac.  R  454,  26  Am.  St  W.  R  455;  Lewis  v.  Hubbard  (1878), 
R  890;  Larson  v.  Aultman  (1893),  86  .  1  Lea  (Tenn.),  436,  27  Am.  R  775.    A 

Wis.  281,  56  N.  W.  R  915,  39  Am.  St  condition  for  the  return  of  the  arti- 

R  893,  citing  many  other  Wisconsin  cle  to  a  particular  place  must  be 

cases.  complied  with.     Tyler  v.  Augusta 

2  Williams  v.  ThraU  (1898),  101  Wis.  (1896),  88  Me.  504^  34  AtL  R  406. 
837,  76  N.  W.  R  599. 
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sach  a  contract  the  failnre  of  the  buyer,  without  legal  excuse, 
to  settle  for  the  goods  as  agreed,  is  held  to  be  a  waiver  of  the 
warranty.^ 

§  1814.  Yendee  not  bound  to  anticipate  or  search  for  de- 
fects.—  The  purchaser  of  goods  with  warranty,  moreover,  is 
not  bound  to  anticipate  that  it  will  be  broken,  or  to  search  for 
imperfections  in  the  goods  before  using  them  or  putting  them 
to  the  use  for  which  they  were  purchased.*  He  has,  of  course, 
no  right  to  unnecessarily  aggravate  his  injury  by  attempting 
to  use  goods  obviously  unfit,*  but  where  the  defects  are  not  ob- 
vious he  may  rely  upon  the  seller's  warranty  that  none  exist 
and  act  accordingly. 

§  1815.  Who  liable  for  breach  of  warranty — Principal  — 
Agent. — The  person  responsible  for  the  breach  of  warranty 
is  usually  the  seller  himself.  He  may,  as  has  been  seen,  in 
many  cases  be  liable  upon  a  warranty  made  by  his  agent.* 
Even  though  undisclosed  at  the  time,  he  may,  when  discovered, 
be  held  liable  upon  a  warranty  made  by  one  who  was  really 
his  agent  for  that  purpose.* 

iBobinson   t.   Berkey  (1896X  100  In  Haltiwanger  ▼.  Tanner  (ISOTX 

Iowa,  136,  69  N.  W.  R.434^  62  Am.  St  103  Ga.  314.  29  a  K  R.  965,  it  is  held 

R  549  [citing  Davis  v.  Robinson,  67  that  one  wbo^  with  the  knowledge  of 

Iowa»  355,  71  Iowa,  618].  the  eeiler,  purchases  for  the  purpose 

A  vendee  cannot  defend  an  action  of  resale  goods  which  are  warranted, 

for  the  price  of  a  machine  by  show-  is  under  no  obligation  to  investigate 

ing  that  it  failed  to  do  good  work,  the  goods  with  a  view  to  detecting 

under  a   warranty  to   that   effect,  latent  defects,  but  may  rely  upon  the 

when  by  the  contract  no  machine  warranty. 

was  to  be  delivered  to  a  customer  of  In  South  Bend  Pulley  Co.  v.  Caldwell 

the  vendee  without  first  being  set-  Ca  (Ey.,  1899),  54  S.  W.  R  12,  pulleys 

tied  for,  and  the  vendee  failed  to  ob-  were  sold  with  a  warranty,  but  the 

serve  this   stipulation.    Warren  &  defects  were  not  discovered  for  some 

Durfee  Mfg.  Ca  v.  Watson  (1894),  92  time  owing  to  their  being  wrapped 

Iowa,  759,  60  N.  W.  R  481.  in  paper  and  the  wrapping  of  many 

2  Tacoma  Coal  Ca  v.  Bradley  (1891X  of  them  not  having  been  removed. 

2  Wasli.  600,  27  Paa  R  454,  26  Am.  Held,  for  the  jury  to  say  whether  the 

St  R  890.  delay  precluded  a  recovery. 

<  Milwaukee  BoUer  Ca  v.  Duncan  ^See  ante,  §  1278  et  seq. 

(1894),  87  Wis.  120,  58  N.  W.  R  23%  41  ^  See  Mechem  on  Agency,  §  695  et 

Am.  St  R  83.  aeq. 
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On  the  other  hand,  though  authorized  to  bind  his  principal, 
an  agent  may  pledge  his  own  responsibility,  and  thus  become 
personally  liable.*  And  if  he  warrants  without  authority,*  or 
assumes  to  represent  a  principal  having  no  legal  existence,'  he 
is  also  personally  liable.  In  tort  the  principal  and  agent  may 
both  be  liable.* 

.  A  full  discussion  of  this  subject  has  been  given  in  another 
work,  and  need  not  be  repeated  here. 

§  1S16. Purchaser  of  draft  with  bill  of  lading  at- 
tached.—  Where  the  seller  of  warranted  goods  ships  them  by 
carrier,  taking  a  bill  of  lading  in  his  own  name,  attaches  to  the 
bill  of  lading  a  draft  drawn  on  the  purchaser  for  the  price,  and 
then  procures  the  discount  of  the  draft  by  a  transfer  of  the 
bill  of  lading,  the  bank  or  other  party  discounting  the  draft 
obtains  a  legal  title  to  the  goods,  and,  it  has  been  held,  be- 
comes liable  for  the  performance  of  the  warranty  subject  to 
which  the  goods  were  sold.* 

This  doctrine,  however,  has  been  denied,*  and  is  thought  not 
to  be  in  accord  with  the  established  rules  of  law.^ 

§  1817.  Measure  of  damages  for  breach  of  warranty  —  In 
general. —  Where  the  article  furnished  by  the  seller  is  not  such 
in  kind,  quality  or  condition  as  it  was  expressly  or  impliedly 
warranted  to  be,  the  direct  and  natural  loss  to  the  buyer  who 
keeps  it  is  obviously  the  difference  between  the  value  of  an 
article  of  the  kind  he  was  thus  entitled  to  receive  and  the  value 

1  See  Mechem  on  Agency,  §  552  et  Alpha  Mills  ▼.  Watertown  Ckx  (1805), 
aeq,  116  N.  G  797, 31  a  E.  R  917. 

2  See  Mechem  on  Agency,  §  541  ei  ^Landa  v.  Lattin  (1898),  19  Tex. 
9eq.  Piv.  App.  246,  46  S.  W.  R  48;  Finch 

<See  Mechem  on  Agency,  §  557.  v.  Gregg  (1900),  126  N.  Q  176.  85  a  E. 

*  See  Mechem  on  Agency,  §  18a  R.  251,  49  L.  S.  A.  679,  and  exhaustp 

Where  a  person,  acting  as  agent  ive  note, 
for  another,  contracted  to  sell  plaint-       ^  Tolerton  &  Stetson  Ck>.  ▼.  Anglo- 

iff  an  engine  of  a  certain  kind,  and  California  Bank  (1901),  —  Iowa,  — , 

knowingly  delivered  an  inferior  one,  84  N.  W.  R  930,  50  L.  R  A.  777. 
plaintiff  may  retain  the  engine  and       ^  See  note  to  Finch  v.  Gregg,  in  49 

sue  both  principal   and   agent  for  L.  R  A.  679. 
damages    on    the   false   warranty. 
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of  the  article  which  he  has  in  fact  received.  For  this  loss  he 
is  entitled  to  compensation.  There  may,  of  course,  be  other 
losses  resulting  from  the  seller's  default,  and  these  will  be  con- 
sidered later;  but  the  direct  and  immediate  loss  will  be  at  least 
this  difference  in  value. 

For  the  breach  of  warranty,  then,  as  to  kind,  quality  or  con- 
dition, thb  measure  of  the  buyer's  injury  will  be  the  difference 
between  the  value  of  an  article  of  the  kind  warranted  and  the 
value  of  the  article  actually  delivered ;  and  for  this  difference 
the  buyer  may  recover  damages.^    If  the  article  delivered  is 

1  Case  Plow  Works  v.  NUes  (1805),  (1862),  20  K.  J.  L.  899;  Wheeler  & 
00  Wis.  690,  63  N.  W.  R.  1018  [citing  Wilson  Mfg.  Ca  v.  Thompson  (1885), 
Giffert  v.  West,  88  Wi&  617;  Merrill  88  Kan.  491,  6  Pao.  R  902;  Weybrich 
V.  Nightingale,  89  Wi&  247;  Aultman  v.  Harris  (1883),  81  Kan.  92;  St  An- 
V.  Hetherington,  42  Wi&  622;  Ault^  thony  Lumber  Ca  ▼.  Bard  well-Rob- 
man  v.  Case,  68  Wis.  612];  Park  v.  inson  Ca  (1895),  60  Minn.  199,  62  N. 
Richardson  (1895),  91  Wis.  189,  64  N.  W.  R.  274;  Merrick  v.  Wiltse  (1887), 
W.  R  859;  Crane  Ck).  v.  Columbus  87  Minn.  41,  88  N.  W.  R.  8;  Sharpe  v. 
Constr.  Ca  (1896),  46  U.  a  Appi  52,  Bettis  (1895),  —  Ky.  — ,  32  a  W.  R. 
20  C.  a  A.  288,  78  Fed  R.  984;  Moore  895;  Reese  v.  MUes  (1897),  99  Tenn. 
Furniture  Ca  v.  Sloane  (1897),  166  898,  41  a  W.  R.  1065;  Nashua  Iron  & 
III.  457,  46  N.  K  R  1128;  Thorns  v.  Steel  Ca  v.  Brush  (1898).  50  U.  S. 
Dingley  (1879),  70  Me.  100,  85  Am.  R  App.  461.  88  Q  C.  A.  456,  91  Fed.  R 
810;  Freyman  v.  Kneoht  (1875),  78  218;  Western  Twine  Ca  v.  Wright 
Pa.  St  141;  Ogden  v.  Beatty  (1890),  (1899),  11  a  Dak.  521, 78  N.  W.  R  942, 
187  Pa.  St.  197,  20  AtL  R  620.  21  Am.  44  L.  R  A.  48a  It  is,  indeed,  often 
St.  R  862;  Shearer  v.  Park  Nursery  said  that  the  measure  of  damages  in 
Ca  (1894),  108  CaL  415, 87  Paa  R  412,  these  cases  is  the  difference  between 
42  Am.  St  R  125;  Berry  v.  Shannon  the  price  paid  and  the  actual  value 
(1896),  98  G^  459,  25  a  £.  R  514,  58  (Huyett  &  Smith  Mfg.  Ca  v.  Gray 
Am.  St  R  818;  Meyer  v.  Green  (1898),  (1899),  124  N.  C.  822,  32  a  E.  R  718; 
81  Ind.  App.  138,  60  Am.  St  R  344;  Ck>urtney  v.  Boewell  (1877\  65  Ma 
Gary  v.  Gruman  (1843),  4  Hill  (N.  Y.),  196;  Thornton  v.  Thompson  (1847).  4 
625*40  AuL  Dea  299,  and  note;  Voor-  Gratt  (Va)  121;  Boyles  v.  Overby 
bees  V.  Earl  (1842),  2  Hill  (N.  Y.\  288,  (1854),  11  Gratt  202;  Van  Winkle  v. 
88  Am.  Dea  588;  Passinger  v.  Thor-  Wilkins  (1888),  81  Ga.  98,  7  a  R  R 
burn  (1866),  84  N.  Y.  684, 90  Am.  Dea  644. 12  Am  St  R  299) ;  but  this  is  erro- 
758;  Hooper  v.  Story  (1898),  155  N.  Y.  neous.  Park  v.  Richardson  (1895),  91 
171,  49  N.  E.  R  773;  Lewis  v.  Roun-  Wis.  189,  64  N.  W.  R  859;  Clare  v. 
tree  (1878),  79  N.  C.  122,  28  Adl  R  Maynard  (1837),  7  Car.  &  P.  741,  32 
809;  Case  Threshing  M.  Ca  v.  Haven  Eng.  Com.  L.  713;  Loder  v.  Kekule 
(1884),  65  Iowa,  359,  21  N.  W.  R  677;  (1^57),  3  Com.  R  (N.  S.)  128,  91  Eng. 
Douglass  v.  Moses  (1896),  89  Iowa,  Com.  L.  126;  Jones  v.  Just  (1868), 
40.  65  N.  W.  R  1004;  Porter  v.  Pool  L.  R  3  (J.  R  197. 
(1879),  62  GkL  238;  Rutan  ▼.  Ludlam 
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wholly  worthless,  *then  the  entire  yalae  of  saoh  an  article  as 
this  was  warranted  to  be  coald  be  recovered.^ 

§  1818. Of  the  Talne  of  the  article  as  it  should  be,  the 

price  agreed  to  be  paid  is  not  conclusive  evidence,  though  it 
may  have  some  tendency  to  establish  it*  To  make  it  conclu- 
sive, however,  would  be  to  deprive  the  buyer  of  the  benefit  of 
his  bargain.  The  same  is  true  of  the  value  of  the  article  to  be 
given  in  payment  where  the  price  was  to  be  paid  in  goods  or 
there  was  to  be  an  exchange.* 

So,  on  the  other  hand,  it  is  said  that  '^  the  price  for  which 
the  purchaser  had  sold  the  goods  cannot  be  shown  in  order  to 
modify  the  rule,  nor  is  it  material  whether  he  has  sold  them 
ataU."* 

The  fact  that  the  article  was  worth  the  price  is  immaterial 
if  it  would  have  been  worth  more  had  it  been  as  warranted.^ 

§  1819. Time. —  This  difference  in  values  which  forms 

the  measure  of  the  buyer's  damages  is  usually  to  be  estimated 
as  of  the  time  of  delivery  agreed  upon.*  There  may  be  and  are 
cases,  however,  in  which  the  defect  is  not  discoverable  at  the 
time  of  the  delivery  and  cannot  in  the  ordinary  course  of  events 
be  ascertained  until  a  later  period  at  which  their  real  value,  as 
contemplated  by  the  parties,  is  to  be  manifested.  Thus  where 
young  fruit  trees,were  sold  warranted  to  be  of  a  certain  variety, 

iReggio    V.    Braggiotti   (1851),   7  v.  Watson,  6  Meta  246;  Brown  v. 

Cush.  (Mass.)  166.  Bigelow,  10  Allen,  242;  Bach  v.  Levy, 

aC3arr  v.  Moore  (1860),  41  N.  H.  131;  101  N.  Y.  511;  Jones  v.  Just,  L.  R  8 

Street  v.  Chapman  (1867),   29  Ind.  Q.  B.  197];    Andrews  v.  Scbreiber 

142;  Aultman  v.  Hetberington  (1877),  (1899),  93  Fed.  K  367  [citing  further. 

42  Wis.  622;  Case  Plow  Works  v.  Cordage  Ca  v.  Wohlhuter,  71  Minn. 

Niles,  supra.    In  the  absence  of  any  484,  74  N.  W.  R 175;  Brown  v.  Emer- 

sbowing  to  the  contrary  it  may  be  son,  66  Ma  App.  63;-  Wheelock  v. 

regarded  as  the  value.  Seigwortb  v.  Berkeley,  188  III  153,  27  N.  E.  R  942]. 
Leffel  (1874),  76  Pa.  St  476.  *  Douglass  v.  Moses  (1896),  89  Iowa, 

«Butanv.Ludlam(1862),29N.J.L.  40,    65  N.  W.  R  1001 
39a  •Eagle  Iron  Works  y.  Dee  Moines 

*  Case  Plow  Works  v.  Niles  (1895X  Suburban  By.  Ca  (1897),  101  Iowa, 

90  Wia  590,  63  N.  W.  R  1013  [citing  289,  70  N.  W.  R  198. 
Muller  V.  Eno^  14  N.  Y.  697;  Medbury 
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and  it  was  impossible  to  discover  that  they  were  not  until  they 
first  bore  fruit,  it  was  held  that  the  buyer^s  damages  might  be 
estimated  as  of  the  latter  date.^ 

§  1820.  Place. —  This  difference  in  values  is,  moreover, 

to  be  estimated  ordinarily  as  of  the  place  of  delivery ;  *  if,  how- 
ever, there  is  no  market  there,  then  at  the  nearest  and  most 
available  market,  with  the  cost  of  transportation  added.' 

§  1821.  Measure  of  damages  for  breach  of  warranty  when 
goods  bought  for  special  purpose.—  But  while  in  the  ordinary 
case  the  difference  between  the  actual  value  and  the  agreed 
value  is  entirely  adequate  as  damages,  there  may  be  cases  in 
which  a  wider  range  is  admissible.  Thus,  within  the  principle 
of  HacUey  v.  Baoiendale^  already  referred  to,  where  the  parties 
at  the  time  of  the  making  of  the  contract  had  in  contemplation 
some  special  end  or  purpose  for  which  the  goods  were  war- 
ranted to  be  fit,  then  their  value  for  the  end  or  purpose  so  con- 
templated may  be  made  the  basis  for  estimating  the  damages.^ 

1  Shearer  v.  Park  Nursery  Ca  (1894)»  a  loss.    The  court  held  that  sinoe  the 

103  Cal  415, 87  Paa  R.  412, 42  Am.  St  buyer  bought  it  for  the  purpose  of 

R.  123.  sale,  and  oould  not  have  inspected 

In  Ashworth  v.  Wells  (1898),  78  Ia  the  goods,  they  must  have  been  sold 

T.  R  (Ct  of  Appb)  186,  there  was  an  with  the  implied  warranty  that  they 

action  on  a  warranty  of  an  orchid,  were  merchantable,  and  there  was 

Purchaser  bought  it  at  auction,  and  no  error  in  measuring  the  damages 

paid  twenty  guineas  relying  on  the  by  the  rate  which  the  hemp  was 

warranty  that  it  was  white.    He  cul-  worth   when    it  arrived  compared 

tivated  it  for  two  years,  and  when  it  with  the  rate  which  the  same  hemp 

flowered  it  was  found  to  be  a  com-  would  have   realized   had  it  been 

mon  purple  one.    If  white  it  would  shipped  in  the   state   in  which  it 

have  been  worth  fifty  pounds  at  the  ought  to  have  been  shipped, 

time  of  the  sale,  while  the  purple  ^Heilman  Milling  Ca  v.  Hotaling 

was  worth  only  7a.  6d  Held,  that  the  (Ky.,  1899),  58  S.  W.  R.  655. 

buyer  could  recover  the  fifty  pounds.  '  Reese  v.  Miles  (1897),  99  Tena  898, 

In  Jones  v.  Just  (1868),  L.  S.  8  41  a  W.  R  1065  [citing  Ck)ff man  v. 

Q.  R 197,  the  plaintiffs,  at  Liverpool,  Williams,  4  Heisk.  289;  McDonald  v. 

entered  into  a  contract  with  the  de-  Timber  Ckx,  4  Pickle,  47]. 

f  endant  for  the  purchase  of  a  quan-  *  Berry  v.  Shannon  (1896),  98  Ga. 

tity  of  Manilla  hemp,  to  arrive  from  459,  25  a  K  R  514^  58  Am.  St  R  818, 

Singapore  by  a  certain  ship.    When  and  other  cases  cited  in  following 

it  arrived  it  was  not  in  a  merchant-  section& 
able  condition^  and  had  to  be  sold  at 
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'  §  1822. Damages  for  losses  Iiieidental  to  use  or  pur- 
pose contemplated. —  For  similar  reasons,  if  the  buyer,  in  en- 
deavoring to  put  the  articles  to  the  use  or  apply  thera  to  the 
purpose  for  which  they  were  so  warranted  to  be  suitable,  sus- 
tains naturally  and  proximately  some  loss  incidental  to  such 
use  or  application,  compensation  for  that  loss  may  be  included.* 
Thus,  for  example,  where  the  seller  of  a  refrigerator  war- 
rants that  it  will  keep  meats  until  time  for  the  spring  market, 
and  the  buyer  fills  it  with  such  meat  and  the  meat  is  lost 
through  defects  in  the  refrigerator,  the  meajBure  of  damages  is 
not  simply  the  cost  of  remedying  the  defect,  but  will  include 
the  value  of  the  meat  lost,  estimated  at  the  value  which  it 
would  have  had  if  it  had  kept  until  the  spring  market.' 

1  See  McCaa   v.  Elaxn  Drug   Ca  pensatioD,  and  if  the  mixture  of  the 

(1896),  114  Ala.  74^  21  &  R.  479,  62  impure  milk  with  that  which  was 

Am.  St  R.  88.  pure,  and  its  use  in  the  factory,  re- 

sBeeman  ▼.  Banta  (1890),  118  N.  T.  suited  in  impairing  the  Talue  of  the 

588^  23  N.  £.  R  887, 16  Am.  St  R.  779,  product  this   must   necessarily  he 

Mechem*s  Cas.  on  Damages,  259.  considered  in  awarding  compensa- 

In  Tatro  v.  Brower  (1898),  118  Mich,  tion. 
615,  77  N.  W.  R  274>  assumpsit  was  In  Coyle  v.  Baum  (1895),  8  OkL  695, 
brought  upon  an  express  warranty  41  Pac.  R.  889,  the  plaintiff  purchased 
in  the  sale  of  certain  storage  tanks  from  the  defendants  oats  to  be  fed 
by  defendant  to  plaintiff.  The  tanks  to  his  livery  horsea  The  oats,  how- 
were  purchased  by  plaintiff  for  the  ever,  contained  castor  beans,  and 
purpose  of  storing  cider  in  them,  some  of  the  horses  that  ate  them 
This  purpose  was  known  to  the  de-  died  and  others  were  injured.  The 
fendant  The  tanks,  after  being  court  held  the  rule  to  be  "  without 
filled  with  cider,  burst,  and  a  judg-  exception,  that  when  goods  are  sold 
ment  for  plaintiff  for  the  value  of  for  a  particular  purpose,  and  the 
the  cider  lost  was  affirmed.  buyer  has  no  opportunity  to  inspect 

In  Stranahan  Ca  ▼.  Colt  (1896),  55  them,  there  is  an  implied  warranty 
Ohio  St  398,  the  defendant  con-  that  such  goods  shall  be  suitable  for 
tracted  to  furnish  pure  milk  to  the  the  particular  purpose  for  which  they 
plaintiff  company,  knowing  that  it  are  sold."  And  damages  were  ap- 
was  to  be  mixed  with  other  milk  and  proved  which  covered  the  value  of 
manufactured  into  butter  and  cheese,  the  horses  which  died,  the  damage 
A  servant  of  the  defendant,  whose  suffered  by  the  horses  which  did  not 
duty  it  was  to  deliver  the  milk,  adul-  die,  the  loss  to  the  plaintiff's  business 
terated  it,  so  that  the  product  from  during  the  time  the  horses  were  sick, 
all  the  milk  with  which  it  was  mixed  and  the  money  expended  in  treat- 
was  damaged.  Hdd,  that  the  ven-  ment  of  the  sick  animals, 
dee's  damage  should  be  at  least  com-  In  Accumulator  Ca  v.  Dubuque 
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§  1828.  .  So  where  the  seller  of  seeds  warranted  them 

to  be  pure  and  good  to  raise  a  crop,  and  the  buyer  sowed  them, 
but  they  failed  to  grow,  it  was  held  that  compensation  for  the 
loss  of  his  time,  labor  and  use  of  his  ground  might  be  recov- 
ered.* And  where  the  seller  of  carriage  springs  warranted 
them  to  be  fit  for  use  by  a  carriage  builder,  and  they  proved 
defective,  the  expense  of  taking  them  out  of  the  carriages  into 
which  they  had  been  incorporated  and  fitting  others  in  their 
place  was  held  to  be  a  proper  ground  for  compensation.^ 

St.  Ry.  Ca  (1894),  27  U.  S.  App.  864,  ohexn'sCas.  on  Damans,  260.  Accord, 

64  Fed.  R  70,  12  C.  C.  A.  87.  the  Reiger  v.  Worth  (1900),  137  N.  C.  230. 

plaintiff  agreed  to  furnish  a  number  Compare  cases  in  note  to  §  1827. 

of  storage  battery  equipments  for  >  Thorns  v.  Dingley  (1879),  70  Me. 

street  cars,  with  certain  warranties  100,  85  Xm.  R.  310. 

as  to  amount  of  work,  durability,  eta  In  Randall  v.  Newson  (1877),  L.  R. 

The  defendant,  in  order  to  install  the  2  Q.  B.  Div.  102,  the  plaintiff  bought 

storage  batteries,  incurred  expenses  of  the  defendant,  who  was  a  carriage 

in    constructing    shifting   devices,  manufacturer,  a  phaeton    for   two 

which  were  rendered  useless  by  the  horses,  the  pole  of  which  was   so 

failure  of  the  storage  batteries  t8  an-  unfit  for  the  purpose  that  it  broke 

swer  the  purposes  for  which  they  while  the  plaintiff  was  driving,  and 

were  supplied  and  warrant  ed.  Held,  as  a  result  the  horses  ran  away  and 

that  these  expenses  were  properly  re-  were  damaged.    The  court  held  that 

ooverable  as  damages  in  an  action  on  on  the  sale  of  an  article  for  a  spe- 

the  warranty.  cific  purpose  there  is  a  warranty  by 

In  Nye  &  Schneider  Ga  v.  Snyder  the  vendor  that  it  is  reasonably  fit 
(1896),  56  Neb.  754,  77  N.  W.  R  118,  for  the  purpose,  and  there  is  no  ex- 
cement  was  sold  to  plaintiff  for  use  oeption  as  to  latent  undiscoverable 
in  plastering  a  house,  with  a  war-  defects,  and  the  measure  of  damages 
ranty  of  fitness  for  that  purpose,  in  this  case  would  be  the  value  of 
£re2(2,  that  expense  of  cleaning  fioors,  the  pole  and  the  damage  to  the 
patching  the  plastering,  removing  horses,  if  the  jury,  on  a  second  trial, 
door  and  window  casings  preparatory  should  be  of  opinion  that  the  injury 
to  replastering,  and  loss  of  use  of  the  to  the  horses  was  the  natural  con- 
house  during  the  replastering  were  sequence  of  the  defect  in  the  pole, 
all  proper  subjects  for  recovery  as  In  Milbum  v.  Belloni  (1868),  30 
damages.  Expenses  incurred  in  keep-  N.  Y.  58,  the  plaintiff  was  a  manu- 
ing  and  endeavoring  to  use  a  war-  facturer  of  brick,  and  bought  from 
ranted  stallion  may  be  recovered,  the  defendants  a  quantity  of  coal 
National  Horse  Importing  Ca  v.  dust  for  the  stated  purpose  of  using 
Novak  (1895),  95  Iowa,  596,  64  N.  W.  it  in  making  brick.  The  vendors 
R.  616.  were  told  that  if  any  dust  of  soft 

iShawv.  Smith  (1891),  45  Ean.  334,  coal  was  contained  in  it  it  would 

25  Pao.  R.  886, 11  L.  R  A.  681,  Me-  damage  or  destroy  the  brick.    It  ap- 
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§§  1824, 1825.]  LAW  OF  bale.  [book  v. 

§  1824. .  So  where  there  was  a  sale  of  "Paris  green  ** 

known  to  be  intended  for  use  in  killing  cotton  worms,  and  an 
inferior  article  was  furnished,  it  was  held  that  damages  for  the 
loss  of  the  crop  thereby  caused  could  be  recovered,  together 
w^ith  the  cost  of  the  compound,  the  expense  of  its  application^ 
and  interest  on  the  money  so  expended.^ 

§  1825.  ':  And  so,  further,  where  rags  sold  for  making 

paper,  and  warranted  to  be  free  from  contagion,  were  in  fact  in- 
fected with  smallpox,  it  was  held  that  recovery  could  be  had, 
not  only  because  they  could  not  be  made  into  paper  without 
injury  to  the  buyer's  workmen,  but  also  for  sums  paid  out  to 
support  workmen  disabled  by  the  disease  and  for  losses  to  busi- 
ness because  of  the  crippled  condition  of  the  working  force.' 

For  like  reasons,  the  seller  of  diseased  animals  is  liable  not 

X)eared  that  the  dust  did   contain  certain   months.     The   court   said: 

tsome  8oft<x>al  dust,  and  in  conse-  "The   contract    expressly   contem- 

quence  thereof  the  plaintiflTs  brick  plated  that  the  plaintiff  was  buying 

were  injured.    It  was  held  that  the  in  order  to  sell  again.    The  defend- 

extent  of  <  this  injury  to  the  brick  ants  knew  that  that  was  the  object 

was  the  proper  measure  of  damage&  of  the  agreement  Especially  in  view 

In  Brown  v.  Edgington  (1841),  2  of  the  part  they  took  in  fixing  the 
Scott  N.  R.  497,  the  plaintiff,  a  wine  retail  price,  they  must  be  taken  to 
merchant,  sent  to  the  shop  of  the  de-  have  expected  that  the  wheels  would 
fendant,  who  was  a  dealer  in  rope,  be  sold  at  an  advanoa*'  And  it  was 
for  a  crane-rope  for  hoisting  casks  of  held  that  damages  for  the  loss  of  the 
wine.  The  defendant's  foreman  went  orders  which,  on  account  of  the 
to  see  the  crane,  took  the  necessary  breach,  the  plaintiff  could  not  fill, 
measurements,  and  a  rope  was  made  were  not  too  remota 
and  fixed  by  a  servant  of  the  defend^  ^  Jones  v.  George  (1884),  61  Tex.  345» 
ant  The  rope  broke  while  a  cask  of  48  Am.  R  280. 
wine  was  being  raised,  and  it  was  Fertilizer. — For  breach  of  a  war- 
held  that  the  defendant  was  liable  ranty  of  quality  of  a  fertilizer,  the 
for  the  value  of  the  wine  lost,  on  an  buyer  may  recover  for  such  losses  as 
implied  warranty  that  the  rope  was  naturally  and  proximately  result 
suitable  for  the  use  intended.  from  the  breach.    Reese  v.   Bates 

In  Johnston  v.  Faxon  (1899),  172  (1897),  94  Ya.  321, 26  a  E.  R  8d5w   See 

Mass.  466,  62  N.  E.  S.  589,  there  was  also  Bell  v.  Reynolds  (1885),  78  Ala. 

an  action  for  a  breach  of  contract  611,  66  Am.  R  52. 

to  build  for  the  plaintiff,  a  retail  ^Dushane  v.  Benedict  (1886),  120 

dealer,  three  hundred  bicycles  of  a  U.  a  630,  80  L.  ed.  810,  7  Sup.  Ct  EL 

certain  kind,  to  be  delivered  during  696. 
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only  for  the  loss  of  the  animals  infected,  but  also  for  other  an- 
imals of  the  bayer  to  which  without  his  fault  the  disease  is 
<K>mmunicated  by  those  bought.^ 

§  1826. Expenses  incurred  in  preparing  for  what  the 

seller  is  to  do  but  fails  to  perform,  or  in  doing  that  which  the 
seller  ought  to  have  done,  or  in  undoing  that  which  he  did 
improperly,  fall  clearly  within  the  doctrines  of  the  preceding 
sections,  and  may  be  included  within  the  damages  to  be  recov- 
•ered.* 

For  like  reasons  money  expended  in  a  reasonable  eudeavor 
to  avoid  or  diminish  the  injury  resulting  from  the  breach  of 
warranty,  as,  for  example,  to  cure  an  animal  sold  as  sound,  but 
found  to  be  diseased,  may  be  recovered.*  Expenses,  however, 
in  an  unreasonable,  hopeless  or  useless  endeavor,  or  losses 
<5aused  by  continuous  use  after  the  defects  were  patent  and 
-evidently  incurable,  could  not  be  recovered.* 

1  Jeffrey  v.  Bigelow  (1835),  18  Wend,  compelled  to  abandon  it,  and  the 
<N.  Y.)  618,  28  Am.  Dec  476;  Snow-  shif ting  devices  then  become  uselesa 
<len  v.  VTaterman  (1898),  105  Ga.  884^  In  Briggs  v.  Rumely  Ca  (1895),  96 
SI  a  E.  B.  110.  Iowa,  203, 64  N.  V^.  R.  784,  freight  paid 
^Thoms  V.  Dingley  (1879),  70  Me.  by  a  purchaser  of  a  threshing  ma- 
100,  35  Am.  R.'310.  chine  was  held  recoverable  as  dam- 
In  Williams  v.  ThraU  (1898),  101  ages  for  breach  of  warranty  of  the 
Wia  837,  76  N.  W.  R  599,  it  was  held  machine,  where  the  freight  was  made 
that  the  cost  of  putting  in  a  new  a  part  of  the  purchase  price  by  the 
heater,  in  place  of  a  defective  one  contract  of  sale, 
supplied,  could  be  recovered.  >  See  Ellis  v.  Hiltbn  (1889),  78  Mich. 
In  Accumulator  Ca  v.  Dubuque  St  150,  43  N.  W.  S.  1048,  Mechem's  Cases 
R.  Ca  (1894),  27  U.  S.  App.  364,  64  on  Damages,  409, 6  L.  R  A.  454;  Wat- 
Fed.  R  70,  12  C.  C.  A.  37,  it  is  held  son  v.  Lisbon  Bridge  (1837),  14  Ma 
that  expenses  incurred  by  a  street-  201  (cases  of  injury).  Same  in  war- 
car  company  in  constructing  shift-  ranty  case&  Long  v.  Clapp  (1884X 15 
ing  devices  necessary  for  the  instal-  Neb.  417;  Coyle  v.  Baum  (1895),  3  OkL 
lation  of  a  storage-battery  system  695, 41  Paa  R  389.  Especially  where 
•are  recoverable  as  damages  against  the  seller  encouraged  the  buyer  to 
the  vendor  of  the  storage-battery  treat  the  animal:  Murphy  v.  Mc- 
plant  when  the  warranties  contained  Graw  (1889),  74  Mich.  318,  41  N.  W. 
in  the  contract  of  sale  are  broken  to  R  917. 

4such  an  extent  that  the  system  is  an  ^  The  purchaser  of  a  machine  sold 

•utter  failure,  and  the   company  is  with  a  warranty  cannot,  upon  con- 
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§  1827. Gains  prevented  as  well  as  losses  sustained 

may  be  compensated  under  this  rule.  Thus,  in  another  seed 
case,  where  tbe  seller  sold  cabbage  seeds  and  warranted  them 
to  produce  Bristol  cabbage,  but  the  warranty  was  false,  it  was 
held  that  the  damages  would  be  the  value  of  a  crop  of  Bristol 
cabbages  such  as  ordinarily  would  have  been  produced  that 
year,  less  the  cost  of  raising  and  the  value  of  the  crop  of  in- 
ferior cabbages  actually  produced.^ 

§  1828. .  In  many  cases,  however,  of  warranties  of  seeds, 

plants,  and  the  like,  the  value  of  the  crop  cannot  be  made  the 
basis  of  estimating  the  damages.  In  the  ordinary  case  the 
land  is  not  affected,  but  there  may  be  cases,  as,  for  example, 
where  trees,  shrubs,  etc.,  are  involved,  in  which  the  diminished 

tinued  use  of  the  maohine  after  its  and  a  good  crop  of  com,  on  the 

defects  are  obvioua,  recover  of  the  ground  that  this  would  allow  the 

vendor  for  the  loss  sustained  by  run-  plaintiif  to  recover  the  anticipated 

ning  the  machine,  or  the  amount  profits  of  a  good  crop,  which  in  their 

paid  out  for  repairs.    Gktar  v.  Stark  nature   are    extremely  speculative 

(1895,  Tenn.  Ch.  App.,  aff*d),  86  &  W.  and  contingent    But  the  rule  was 

R.  140.  adhered  to  under  the  special  circum- 

Not  remote   or  specalatiTe  ex-  stances  of  this  CAse,  it  appearing  that 

penses. —  In   Sharp  v.  Bettis   (Ky.,  the  defendant  had  defipitely  assumed 

1895),  32  a  W.  R  895,  damages  for  such  liability, 
extra  care  and  expense  which  the       In  Wolcott  v.  Mount  (1878),  36  N.  J. 

buyer  alleged  he  put  upon  a  horse  L.  262,  Mount,  a  market  gardener, 

because  he  supposed  it  to  be  stand-  applied  to  the  appellants,  who  kept 

ard  bred,  as  warranted,  were  denied  seeds  for  sale,  for  turnip  seed  of  a 

because  the  loss  was  thought  to  be  particular  variety,  telling  them  that 

too  remote.    But  cases  can  easily  be  he  wished  to  use  it  in  raising  a  crop 

imagined  where  it  is  believed  that  for  the  early  market    The  seed  waa 

such  damages  might  be  recovered.  furnished  as  of  the  kind  specified 

1  Passinger  v.  Thorburn  (1866),  84  and  was  planted,  but  it  turned  out 

N.  Y.  684,  90  AuL  Dea  758.  to  have  been  an  inferior  variety.    A 

In  Flick  V.  Wether  bee  (1866),  20  warranty  having  been  found  from 
Wis.  892,  the  lessor  of  farming  land  the  evidence,  the  measure  of  dam- 
covenanted  to  supply  seed,  but  the  ages  was  held  to  be  the  difference 
seed  which  he  supplied  was  almost  between  the  market  value  of  the 
worthless.  The  court  was  inclined  to  crop  raised  and  the  same  crop  from 
disapprove  the  rule  that  tha  measure  the  seed  ordered.  Affirmed  in  38 
of  damages  should  be  the  difference  N.  J.  L.  496. 

between  the  crop  which  was  raised       In  Van  Wyck  v.  Allen  (1877)^  6^ 
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value  of  the  land  must  be  considered.  Thus  good  fruit  trees 
enhance  the  value  of  the  land,  and  their  value  when  planted 
can  scarcely  be  estimated  apart  from  the  land  on  which  they 
grow.  It  is  held,  therefore,  in  such  cases,  in  analogy  to  cases 
of  the  destruction  of  or  injury  to  such  trees,^  that  damages  for 
the  breach  of  warranty  of  quality  of  fruit  trees  sold  are  to  be 

N.  T.  61|  the  plaintiif  brought  action  tol  cabbage  seed,  rather  than  the 

on  an  aUeged  warranty  against  the  nature  of  the  plants  which  produced 

defendants,  who,  as  seed  men,  sold  to  the  seed.    And  the  measure  of  dam- 

the  plaintiff  a  quantity  of  seed  under  ages  was  the  difference  in  value  be- 

the  name  of  ''Van  Zicklen*s  early  tween  the  crop  as  raised  and  the 

flat  Dutch  cabbage  seed,''  knowing  value  of  a  similar  crop  of  Bristol 

that  the  plaintiff  intended  to  plant  cabbages. 

it  in  the  course  of  his  business  as  a  In  Edgar  v.  Breck  (1809),  172  Mass. 
market  gardener.  The  seed  was  not  681,  52  N.  Elt  R  1083,  there  was  an 
as  represented  and  did  not  produce  action  for  breach  of  a  warranty  that 
any  cabbages.  The  court  held  that  certain  lily  bulbs  sold  by  the  defend- 
the  plaintiff  might  recover  the  value  ant  to  the  plaintiff  were  of  a  kind 
of  the  crop  which  would  have  been  known  as  longiflorum.  The  instruc- 
raised  if  the  seed  had  been  as  repre-  tion  was  approved  that  if  the  bulbs 
rented,  without  deducting  the  cost  were  sold  for  the  understood  purpose 
of  tillage.  This  case  lays  down  a  of  raising  lilies  for  a  particular  mar- 
more  liberal  rule  of  damages  than  ket,  the  measure  of  damages  would 
Passinger  v.  Thorburn,  84  N.  Y.  684^  be  the  difference  between  the  value 
though,  as  the  court  shows  (p.  68),  of  the  crop  which  the  plaintiff  raised 
the  two  cases  are  not  in  conflict  and  a  orop  of  longiflorums. 

In  White  v.  Miller  (1877),  71  N.  Y.  In  Ashworth  v.  Wells  (1898,  Eng. 
118,  the  plaintiffs  bought  from  de-  Ct  of  App),  78  Law  Times,  186,  there 
fendants  a  quantity  of  cabbage  seed  was  a  sale  by  auction  of  an  orchid 
which  was  represented  to  be  *'  Bris-  with  a  warranty  that  when  it  flow- 
tol  *'  seed.  The  plaintiffs  were  market  ered  the  flower  would  be  white.  A 
gardeners  and  desired  this  particular  white  flower  of  this  variety  was  pre- 
variety,  which  was  considered  es-  viously  unknown.  The  buyer  culti- 
pecially  valuabla  But  the  seed  did  vated  it  for  two  years,  when  it  flow- 
not  produce  Bristol  cabbages,  al-  ered  and  the  flower  was  purple,  as 
though  it  grew  upon  Bristol  cabbage  was  common.  It  was  found  that  if 
stocks,  these  stocks  having  been  fer-  it  had  been  white  the  orchid  would 
tilized  by  pollen  from  another  variety  have  been  worth  £50  at  the  time  of 
of  cabbaga  The  court  held  that  the  the  sale,  and  it  was  held  that  the 
plaintiffs  clearly  intended  to  buy,  buyer  might  recover  that  amount 
^md  the  defendants  to  sell,  seed  which  i  See  Dwight  v.  Elmira,  etc.  R.  Ca 
would  produce  Bristol  cabbages,  and  (1892X  182  N.  Y.  199,  80  N.  E.  R  898, 
it  was  therefore  the  crop  produced  Mechem's  Cases  on  Damages,  387, 15 
which  determined  whether  the  seed  L.  R  A.  612,  28  Am.  St  R  56a 
satisfied  the  warranty  of  being  Bris- 
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estimated  by  the  diflPerence  in  value  of  the  land  with  and  with- 
out the  trees  as  warranted.^ 

§  1829. Pnrely  speenlatiye  profits^  however,  stand 

upon  different  ground.  There  are  many  cases,  indeed,  as  has 
been  already  seen,*  in  which  a  loss  of  profits  is  properly  to  be 
compensated.  There  is  nothing  in  profits,  as  such,  which  neces- 
sarily renders  them  an  unfit  basis  for  compensation:  if  they 
are  certain  and  not  speculative,  they  may  be  taken  into  ac- 
count; but  it  happens  in  most  cases  that  ihey  are  not  certain 
but  wholly  indefinite,  speculative  and  contingent,  and  in  such 
cases  clearly  they  furnish  no  proper  foundation  for  an  award 
of  damages.  What  the  buyer  might  have  made  if  he  had  done 
something  which  he  could  have  done  if  the  seller  had  done  some 
other  thing  which  he  ought  to  have  done  but  did  not  do,  comes 
obviously  into  the  region  of  the  uncertain  and  problematical.* 

§  1830.  .  Thus,  where  the  seller  of  a  brick  machine 

warranted  it  to  have  the  capacity  to  make  a  certain  number 
of  bricks  per  day,  but  the  machine  failed  in  this  respect,  it  was 
held  that  the  proper  measure  of  damages  was  the  difference  in 
value  between  a  machine  with  the  capacity  warranted  and  a 
machine  like  the  one  delivered,  and  not  the  profits  which  the 
buyer  might  have  made  on  the  larger  quantity  of  bricks  he 

^Heilman   v.    Pniyn    (1899),    122  oommissions  on  goods  that  would 

Mich.  301,  81  N.  VT.  R.  97.  have  been  ordered  if  samples  ordered 

3  See  ante^  §  1761.  had  been  sent    Held,  too  indeGnice 

*  Alpha  CheckrowiBr  Ca  v.  Bradley  for  more  than  nominal  damages. 
(1898),  105  Iowa,  537,  75  N.  VT.  R.  369.        But  profits  that  might  have  been 

In  Noble  v.  Hand  (1895),  163  Mass.  made  on  a  government  dredging  con- 
289,  89  N.  K  R  1020,  the  plaintiff  was  tract  which  contemplated  the  per- 
to  sell  samples  of  defendant's  goods  formance  of  specified  work  at  a  sped- 
and  solicit  orders  for  samples  and  for  fied  price  are  not  too  speculative  to 
goods  to  be  ordered  from  said  sam-  be  recoveredfromtheseUerof  dredg- 
ples,  and  was  to  receive  a  commission  ing  machinery  who  fails  to  deliver 
on  all  goods  ordered  from  said  sam-  according  to  coatmct,  where  the  con- 
pies,  if  not  rejected  by  defendants,  tract  is  known  to  the  seller.  Indus- 
Plaintiff  sent  in  orders  for  samples  trial  Works  v.  Mitchell  (1897),  114 
which  were  neither  filled  nor  re-  Mich.  29,  72  N.  W.  R.  25w 
jected,  and  he  sought  damages  for 
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might  have  made  and  sold  if  the  machine  Jiad  had  the  capacity 
to  make  as  many  bricks  as  it  was  warranted  to  make.^  In  such 
a  case  the  longer  the  buyer  should  continue  to  operate  the  de- 
fective machinery,  even  with  knowledge  of  its  defects,  and  the 
greater  the  deficiency  in  the  number  of  bricks  which  he  could 
thereby  produce,  the  larger  would  be  his  damages. 

§  1831. 7.  In  the  case  last  referred  to,^  the  court  cited  with 

approval  a  case  in  Michigan  in  which  the  buyer  sought  to  re- 
cover as  damages  the  profits  which  he  alleged  he  might  have 
made  from  the  operation  of  a  saw-mill  to  be  supplied  by  the 
seller.  In  that  case  the  court,  per  Cooley,  J.,  said :  "  The  diffi- 
culty in  measuring  damages  by  profits  is  that  they  are  com- 
monly uncertain  and  speculative,  and  depend  upon  so  many 
contingencies  that  their  loss  cannot  be  traced  with  reasonable 
certainty  to  the  breach  of  the  contract.  When  that  is  the  case 
they  are  said  to  be  too  remote;  and  the  damages  must  be  esti- 
mated on  a  consideration  of  such  elements  of  injury  as  are  more 
directly  and  certainly  the  res.ult  of  the  failure  in  performance. 
But  in  some  cases  profits  are  the  best  possible  measure  of  dam- 
ages, for  the  very  reason  that  the  loss  is  indisputable,  and  the 
amount  can  be  estimated  with  almost  absolute  certainty.  The 
case  of  a  contract  for  the  delivery  of  grain  or  any  other  article 
which  at  all  times  finds  a  ready  sale  at  a  current  market  price 
is  an  instance:  if  the  contract  is  not  performed,  the  purchaser 
may  recover  the  advance  beyond  the  purchase  price;  and  this, 
though  not  recovered  under  the  name  of  profits,  is  really  noth- 
ing else.  It  often  happens  also  that  one  contract,  the  perform- 
ance of  which  will  result  in  certain  and  definite  profits,  will  be 
dependent  upon  the  performance  of  another;  and  if  the  second 
contract  is  broken,  the  loss  of  definite  and  fixed  profits  under 
the  other  is  a  necessary  and  immediate  consequence.  There  is. 
no  difficulty  in  saying  in  some  such  cases  that  profits  lost  are 
the  proper  measure  of  damages.'    But  the  profits  of  running  a 

1  Moulthrop  V.  Hyett   (1894),  105  non  v.  McEwan  (1882),  48  Mich.  106, 
Ala.  493. 17  S.  R.  82, 53  Am.  St  R 139.  11  N.  W.  R  828, 42  Am.  R  45a 

2  Allis  V.  McLean  (1882),  48  Mich.  »  Citing  Loud  v.  Campbell,  26  Mich. 
42%  12  N.  W.  R  64ft  citing  McKin-  239;  Booth  v.  Spuyten  Duy  vil  Rolling 
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saw-mill  are  proverbially  uncertain,  indefinite  and  contingent. 
•They  depend  on  many  circumstances,  among  which  are  capital, 
skill,  supply  of  logs,  supply  and  steadiness  of  labor;  and  one 
man  may  fail  while  another  prospers,  and  the  same  man  may 
fail  at  one  time  and  prosper  at  another,  though  the  prospective 
outlook  seems  equally  favorable  at  both  times.  Estimates  of 
profits  seldom  take  all  the  contingencies  into  the  account,  and 
are  therefore  seldom  realized;  and  if  damages  for  breach  of 
contract  were  to  be  determined  on  estimates  of  probable  profits, 
no  man  could  know  in  advance  the  extent  of  his  responsibility. 
It  is  therefore  very  properly  held  in  cases  like  the  present  that 
the  party  complaining  of  a  breach  of  contract  must  point  out 
elements  of  damage  more  certain  and  more  directly  traceable 
to  the  injury  than  prospective  profits  can  be."* 

§  1S32. Losses  not  contemplated. —  Consequences  may, 

moreover,  result  which  are  so  unusual  as  not  to  fall  within  the 
first  branch  of  the  rule  in  Hadley  v.  BaxenddLe^  and  which 
would  have  been  regarded  as  so  improbable  that  they  could 
not  fairly  be  said  to  have  been  within  the  contemplation  of 
the  parties  at  the  time  they  made  the  contract  as  a  probable 
result  of  its  breach.  Thus  in  a  recent  case  in  Minnesota, 
where  a  wholesale  dealer  in  milk  was  charged  with  supplying 
skimmed  milk  to  a  retail  dealer  who  was  arrested  and  fined 
for  selling  it,  it  was  held  that  the  latter  could  not  recover  of  the 
former  damages  for  the  loss  and  disgrace  suffered  from  the  ar- 
rest. "  It  is  perfectly  plain,"  said  the  court,  "  that  [the  seller] 
could  not  have  contemplated,  when  warranting  the  quality  of 
the  article,  that  the  probable  result  of  a  breach  of  the  contract 

Mill  Co.,  60  N.  Y.  487;  Salvo  v.  Dun-  Pa.  St  365;  Strawn  ▼.  Cogswell,  28 

can,  49  Wis.  151:  Hitchcock  v.  Gal-  III  457;  Frazier  ▼.  Smith,  60  DL  145; 

veston,  8  Woods,  287;  Fiegel  v.  La-  HoweMachiheCa.v.Bi78on,44Iowa, 

tour,  81i  Pa.  St.  448;  James  v.  Adams,  159, 24  Am.  R.  735.*  See  also  the  fall 

8  W.  Va.  568;  Waters  v.  Towers,  8  discussion  in  Watson  v.  Kirby  (1895), 

£x.  40t  112  Ala.  436^  20  a  R.  624^  where  many 

1  Citing  Fleming  y.  Beck,  48  Pa.  St  other  cases  are  cited. 
809;  Pittsburg  Coal  Ca  v.  Foster,  59 
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would  be  plaintiffs  arrest  and  conviction  for  the  statutory 
offense  with  which  he  was  charged." ' 

§  1S33,  Measure  of  damages  for  breach  of  warranty  where 
goods  bought  to  be  resold. —  So  also,  within  principles  already 
considered,*  if  the  warranty  by  the  seller  was  made  with  refer- 
ence to  a  particular  market  in  which  the  buyer  expected  to  re- 
sell the  goods,  or  a  particular  contract  upon  which  he  expected 
to  supply  them,  then  damages  based  upon  their  value  in  that 
market'  or  under  that  contract  may  be  recovered.* 

Even  though  the  buyer  had  not  any  particular  market  in 
view,  yet  if  the  seller  knew  that  the  buyer  was  buying  for  re- 
sale in  some  market,  then  the  market  price  in  any  usual  market 
within  a  reasonable  time  may  be  considered.* 

§  1834«  Damages  paid  sub-vendee  for  breach  of  same 

warranty. —  Where  the  goods  are  thus  known  to  be  purchased 
for  the  purposes  of  resale,  and  they  are  resold  with  a  similar 
warranty,  the  amount  paid  by  the  original  vendee  upon  a  judg- 
ment obtained  against  him  by  his  sub-vendee  for  a  breach  of 
that  warranty  is,  at  least,  prima  fade  evidence  of  the  amount 
which  he  can  recover  from  his  vendor;'  and  if  he  gave  notice 
to  his  vendor  of  the  pendency  of  the  action  and  an  opportunity 

*  Sloggy  V.  Crescent  Creamery  Ca    ing  Mill  Ca  (1876),  60  N.  Y.  487,  Me- 
(1898),  72  Minn.  816,  75  N.  W.  R  225.    chem's  Cases  on  Damages,  182. 

^See  antet  g  1763.  *  Lewis  v.  Rountree,  supra, 

s  Reese  y.  Miles  (1897),  99  Tenn.  398,  ^  Reggio  y.  Braggiotti  (1851),  7  Cush. 

41  S.  W.  R.  1065  [citing  Lewis  y.  (Mass.)  166;  Reese  y.  Miles  (1897),  99 

Rountree,  79  N.  C.  122,  28  Am.  R  309;  Tenn.  898,  41  a  W.  R  1065;  Nashua 

Oldham  y.  Kerchener,  79  N.  C.  106].  Iron  &  Steel  Ca  y.  Brush  (1898),  50 

In  Lewis  v.  Rountree   it    is   said:  U.  a  App.  461,  33  C.  C.  A- 456. 91  Fed. 

''There  can  be  no  doubt  that  a  yendee,  R  213.    In  Whitaker  y.  McCormick 

who  takes  a  warranty  and  giyes  no-  (1878),6  Ma  App.  114,  the  plaintiff  pur- 

tice  that  he  buys  to  seU  again  in  an-  chased  from  the  defendants,  who  were 

other  market,  may  include   in  his  elevator  proprietors,  five  carloads  of 

damages  both  the  losses  he  actually  *'  Na  2  white  mixed  corn,*'  then  stored 

sustained  by  reason  of  the  breach  in  the  elevator.  He  did  not  examine 

and  also  the  profits  he  would  have  it,  but  at  once  resold  it,  and  the 

made  upon   resale  had  the  article  sub-vendees  recovered  a  judgment 

been  what  it  was  warranted  to  be.*'  against  him  for  breach  of  the  war- 

*  See  Booth  y.SpuytenDuyvil  Roll-  ranty  implied   in   the   description. 
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to  defend  it,  then  the  taxable  costs  of  the  action  may  be  re* 
covered  in  addition.^  Coansel  fees,  however,  have  been  held 
not  recoverable,  as  "  they  vary  so  much' with  the  character  and 
distinction  of  the  coansel  that  it  would  be  dangerous  to  per* 
mit  him  to  impose  such  a  charge  upon  an  opponent," '  though 
as  to  this,  as  has  been  seen,  there  is  some  difference  of  opinion.* 

§  1835.  Bayer  may  recover  for  breach  of  warranty  though 
he  has  not  paid  the  price. —  The  mere  fact  that  the  buyer  has 
not  paid  the  price  does  not,  in  the  absence  of  a  stipulation  to 
the  contrary,*  prevent  his  suing  to  recover  damages  for  the 
breach  of  warranty.  Though  a  part  of  the  contract  of  sale,  the 
warranty  is  merely  collateral,  and  the  buyer  has  his  action  for 
its  breach,  leaving  the  seller  to  his  appropriate  remedy,  by  ac- 
tion or  counter-claim,  for  the  price.* 

§  1836.  Or  though  he  has  paid  the  price. —  So  the  fact 

that  the  buyer  may  have  paid  the  price,  or  given  his  note  for 
it,  however  much  it  may  bear  upon  the  credibility  of  his  com- 
plaints, does  not  debar  him  from  recovering  for  the  breach  of 
warranty.^    And  the  fact  that  when  sued  for  the  price  he  did 

The  court  held,  foUowing  Strong  ▼.  Minn.  261,  52  N.  W.  R  861  [citing 

Insurance  Ca,  62  Ma  289,  that  this  Frohreich  v.  Oammon,  28  Minn.  476, 

judgment  was  conclusive  against  the  11  N.  W.  R.  88;  Thoreson  v.  Minneap- 

originaL  vendors,  since  notice  of  the  olis  Harvester  Works,  29  Minn.  341, 

suit  was  given  them,  together  with  13  N.  W.  R.  156;  Schurmeier  v.  Eng- 

a  copy  of  the  petition  filed  against  lish,  46  Minn.  306^  48  N.  W.  R  1112J. 

said  plaintiff  by  the  sub-vendees,  with  To  like  effect :  Cash  v.  De  Long  (Ky., 

the  request  that  the  said  vendors  as-  1899),  53  S.  W.  R.  1037. 

sist  him  in  the  defensa  ^  Elliott  v.  Puget  Sound,  etc.  Ca 

Liability  to  pay  is  safflcient.  Ran-  (1900),  22  Wash.  220,  60  Pac.  R  410; 

dall  V.  Raper  (1858),  1  EL,  Bl.  &  El.  84^  Boorman  v.  Jenkins  (1834),  12  Wend. 

96  Eng.  Com.  L.  82.  (N.  Y.)  566,  27  Am.  Dec.  15a 

1  Reggio  V.  Braggiotti,  9upra;  Arm*  In  Nauman  v.  Uliman  (1899),  102 

strong  V.Percy (1880), 5  Wend.  (N.Y.)  Wis.  92,  78  N.  W.  R  159,  plaintiff 

535;   Blasdale  v.  Babcock  (1806),  1  bought  a  horse  from  defendant  with 

Johna  (N.  Y.)  517.  the  express  warranty  that  it  was 

3  Reggio  V.  Braggiotti,  suprcu  soimd  and  well,  except  for  a  cold, 
s  Ante,  §  1798.  He  paid  a  three-days  note  given  for 

4  See  ante,  %  1813.  the  balance  of  the  price,  but  without 
6  Fitzpatrick  v.  Osborne  (1892),  50  knowledge  that  the  disease  was  other 
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not  plead  the  breach  of  warranty  as  a  defense,  as  he  might  have 
done,  is  not  a  bar  to  his  maintaining  a  separate  suit  for  the 
breach  of  warranty;*  but  a  judgment  against  him  where  he 
did  plead  it  would  be  a  bar.' 

§  1837. Or  though  he  may  haye  resold  the  goods. — 

The  mere  fact,  moreover,  that  the  buyer  has  sold  the  goods'  to 
another  does  not  preclude  his  recovery  of  damages  for  a  breach 
of  the  warranty  of  quality.'  Such  a  resale,  as  has  been  seen, 
is  often  contemplated  by  the  parties  at  the  time  of  the  original 
purchase;  and  even  where  it  is  not,  the  fact  of  the  resale  can- 
not affect  the  warrantor's  liability  except  as  the  price  received 
upon  the  resale  may  furnish  some  evidence  of  the  actual  value 
of  the  goodfi. 

§  1838. Or  though  he  may  have  made  a  profit  on  them. 

So  the  fact  that  the  goods  sold  subsequently  enhance  in  price 
so  that  the  buyer  makes  a  profit  on  them  is  held  to  be  imma- 
terial. "Any  advance  in  the  market  was  the  legitimate  fruit 
of  the  venture,  just  as  the  purchaser  would  have  had  to  bear 
the  loss  of  any  decline  in  the  market  price  prevailing  at  the 
time  of  delivery."* 

than  a  cold.    After  the  death  of  the  (1894),  163  Mass.  851,  88  N.  R  R.  976, 

horse  he  brought  suit  on  the  war-  citing  many  cases, 

ranty.   Held,  that  there  had  been  no  ^  Gilmore  v.  WiUiams,  suprcu 

waiver  of  the  warranty.  '  Eagle  Iron  Works  v.  Des  Moines 

In  Northwestern  Cordage  Ca  v.  Suburban  Ry.  Ca  (1897),  101  Iowa, 
Rice  (1896).  5  N,  D.  432, 57  Am.  St  R.  289,  70  N.  W.  R.  19a  A  purchaser  of 
663,  67  N.  W.  R.  298,  it  is  held  that  merchandise  that  has  been  war- 
where  goods  are  sold  under  a  war-  ranted,  and  proves  worthless,  may 
ranty  (implied),  the  giving  of  a  note  defeat  a  recovery  for  any  amount, 
by  the  purchaser  for  the  purchase  though  he  sold  a  part  of  the  mer- 
price,  with  knowledge  that  the  goods  chandise  for  cash,  and  the  buyer 
did  not  conform  to  the  warranty,  made  no  claim  on  account  of  de- 
does  not  prejudice  his  rights,  where  fects.  Western  Twine  Ca  v.  Wright 
he  expressly  reserves  his  right  to  in-  (1899),  11  S.  Dak.  521, 78  N.  W.  R.  942, 
sist  upon  damages.  44  L.  R.  A.  438. 

iCook  V.  Moseley  (1885),  13  Wend.  *  Andrews  v.  Schreiber  (1899),  93 

(N.  Y.)  277;   Gilmore   v.   Williams  Fed.  R  (Ct.  Ct  W.  D.  Mo.)  867. 

1465 


§§  1839, 1840.]  Liiw  OF  8ALB.  [book  v. 

§  1839.  Bemedies  for  deceit  or  frand. —  It  is  entirely  con* 
sistent  with  liability  for  breach  of  warranty  that  the  seller 
acted  in  the  best  of  faithll  There  may,  of  course,  be  f raudn- 
lent  warranties,  and  remedies  for  these  have  already  been  re- 
ferred to.'  There  may,  however,  be  many  cases  into  which 
fraud  or  deceit  will  more  actively  enter,  in  which  the  remedy 
as/for  breach  of  warranty  will  not  be  the  most  desirable  or 
adequate,  and  a  brief  consideration  of  the  remedies  appropriate 
to  the  cas0  is  necessary. 

The  buyer  who  has  been  imposed  upon  or  misled  by  the 
fraud  of  the  seller  has  usually  his  choice  of  a  variety  of  reme- 
dies. For  example:  (1)  He  may  rescind  the  contract,  restore 
what  he  has  received  and  recover  what  he  has  parted  with. 
(2)  He  may  retain  the  property  and  bring  an  action  for  dam- 
ages for  the  deceit.  (3)  He  may  retain  the  property,  and  in 
an  action  by  the  seller  for  the  price  may  be  allowed  damages 
for  the  injury  caused  by  the  deceit.' 

Enough  has  already  been  said  of  the  buyer's  right  to  re- 
scind.* The  third  remedy  will  be  considered  in  later  sections,* 
and  the  action  for  deceit  or  fraud  will  be  considered  here. 

§  1840.  Elements  of  fraud. —  What  the  various  ele- 
ments are  which  must  be  present  to  establish  fraud  in  law,^ 
and  what  are  the  chief  forms  of  fraud  upon  the  buyer,^  have 
been  already  considered  in  previous  sections  and  need  not  be 
repeated.  There  must,  of  course,  be  fraud.  The  false  repre- 
sentation relied  upon  must  have  been  made  with  knowledge  of 
its  falsity,  or,  at  least,  without  belief  in  its  truth.  The  some- 
what diverse  views  upon  this  question  have  been  already  no- 
ticed, and  it  will  suffice  to  refer  to  that  discussion.^ 

1  See  ante,  §  1239.  »  See  post,  §  1844 

^See  ante,  %  820,  «See  ante,  §§  865-885;    Bank  of 

'See  ante,  §  940;  Lukens  v.  Aiken  Atchison  v.  Byers  (1897),  139  Ma  087, 

(1896),  174  Pa.  St  152,  34  AtL  R.  575;  41  S.  W.  R.  325;  Wilman  v.  Mizer 

Wilson  V.  Cattle  Ca  (1896),  86  U.  S.  (1895),  60  Ark.  281,  80  S.  W.  R  8L 

App.  634,  20  C.  C.  A  244,  73  Fed.  K  7  See  ante,  §§  930-942. 

994;  Olcott  v.  Bolton  (1897),  50  Neb.  ^See  ante,  §  875  et  seq,;  Scbolfield 

779,  70  N.  W.  R.  866.  Gear  &  Pulley  Ca  v.  Scholfield  (1898)i 

«  See  ante,  §  930  et  seg.  71  Conn.  1,  40  AtL  R.  1046, 
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It  is  also  indispensable  that  the  buyer  shoald  have  been  de- 
ceived,' and  he  cannot  claim  to  have  been  deceived  where  he 
had  ample  experience  and  the  alleged  defects  were  open  to 
his  view.* 

§  1841. Reliance  on  representations. —  At  the  same 

time,  as  has  also  been  seen,*  the  buyer  is  not  bound  to  be  sus- 
picious or  to  investigate  the  truthfulness  of  the  seller's  repre- 
sentations before  relying  upon  them.  He  cannot  close  his  eyes 
to  what  is  obvious ; '  but,  on  the  other  hand,  the  seller  who  has 
made  false  statements  to  influence  the  action  of  the  buyer  can- 
not defend  upon  the  ground  that  the  buyer  ought  not  to  have 
believed  him  or  was  too  readily  deceived.* 

If  the  seller  made  positive  representations  as  to  matters  of 
fact,  the  falsity  of  which  is  not  obvious,  the  buyer  may  rely 
upon  them,  and  it  is  no  excuse  that  had  he  been  more  suspicious 
and  investigated  for  himself  he  might  have  discovered  that 
they  were  false.'    Especially  is  this  true  where  the  facts  are 

1  See  ante,  g  934  faUity.     In  Mead  t.  Buqd,  33  N.  Y. 

*  See  ante,  g§  870,  880;  Max  T.Har-  275,  the  court  saya:  'Every  contract- 

ris  (1899),  125  N.  a  84S,  34  a  K  B.  log  party  has  an  absolute  right  to 

4ST.  rely  on  the  express  statement  of  an 

'See  ante,  ^  881.  existing  fact,  the  truth  of  wbioh  is 

<  See  ante,  §  879.  known  to  the  opposite  party,  and 

*Seeanf«,  ^  881;  Strandv.OrifBth  unknown  to  him.  as  the  basis  of  a 

(1899),  88  a  C  A.  444,  97  Fed.  B.  854;  mutual  engagement:  and  lie  is  under 

'Wilman  v.  Mizer  (1895),  flO  Ark.  381,  no  obligation   to    investigate   and 

•80  a  W.  R.  31.  verify  statements,  to  the  truth  of 

■  See  ante,  %  881.    See  also  Fargo  -n-hich  the  other  party  to  the  oon- 

Oaslight  Co.  -v.  Fargo  Gas  Co.  (1894),  tract,  with  full  means  of  knowledge, 

4  N.  Dak.  319,  59  N.  W.  R.  1006.  !t7  L.  has  deliberately  pledged  his  faith.' 

R  A.  593,  and  the  exhaustive  note  in  In  Redding  t.  Wright,  49  Minn.  823 

the  last-named  volume     Corliss,  J.,  (a  case  very  much  in  point),  the  court 

also  discusses  the  question  fully,  saj*-  says:  'If  the  representations  were 

ing:  "The  defendant,  as  a  matter  of  fraudulently  made,  with  the  intent 

law,  had  a  right  to  rely  implicitly  to  induce  the  plaintiff  to  rely  upon 

upontbestotemenbimadebyplaiDtiff  the  fact  being  as  represented, and  to 

touching  the  character  of  this  plant  act  upon  the  belief  thus  induced,  the 

So  long  as  defendant  did  not  actually  wrong-doer  who  succeeds  in  Buch  a 

know  the  repreeentations  to  be  false,  purpose  is  not  to  be  shielded  from 

it  was  under  no  obligation  to  investi-  responsibility  by  the  plea  that  the 

gate  to  determine   their  truth  or  defrauded  party  would  have  disoov. 
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peculiarly  within  the  knowledge  of  the  seller,  and  there  is  noth- 
ing to  arouse  the  buyer's  suspicion.^ 
Whether,  under  the  circumstances,  the  buyer  was  justified 

ered  the  falsity  of  the  representa-  decided,  in  view  of  the  facts.  In  de- 
tions  if  he  had  pursued  such  means  termining  what  the  courts  in  such 
of  information  as  were  available  to  cases  intended  to  hold,  the  language 
him.'  While  the  rule  has  been  in  of  each  opinion  must  be  read,  in  the 
some  cases  stated  in  terms  more  light  of  the  facts  of  the  particular 
favorable  to  plaintiff,  yet  no  decision  casa  The  unmistakable  drift  is  to- 
can  be  found  which  establishes  a  wards  the  just  doctrine  that  the 
doctrine  under  which  defendant  wrong-doer  cannot  shield  himself 
would  be  bound,  under  the  ciroum*  from  liability  by  asking  the  law  to 
stances  of  this  case»  to  make  any  in-  condemn  the  credulity  of  his  victim, 
vestigation  or  inquiry  touching  the  The  falsity  of  the  statement  may  be 
truth  or  falsity  of  the  statements  apparent  because  the  thing  misrepre- 
made  in  connection  with  the  sala  sented  is  before  the  buyer,  and  the 
There  are  many  well-considered  cases  most  casual  look  will  suffice  to  dis- 
which  sustain  our  view  that  defend-  cover  the  falsehood,  no  artifice  being 
ant  had  a  right  implicitly  to  rely  used  to  divert  his  attention;  or  the 
upbn  the  representations  made  by  statement  may  carry  its  own  ref  uta- 
plaintiff  with  respect  to  the  char^  tion  upon  its  face, — may  be  so  absurd 
acter  of  the  property  to  be  purchased  or  monstrous  that  it  is  palpably 
by  defendant  false,  as  a  statement  by  a  person 
"In  addition  to  the  cases  already  carrying  on  a  business  known  to  the 
cited,  we  refer  to  Maxfield  v.  purchaser  to  be  very  small  that  the 
Schwartz,  45  Minn.  160, 10  L.  R.  A.  receipts  of  the  business  are  $1,000,000 
606;  Gardner  v.  Trenary,  65  Iowa,  a  year.  In  these  and  other  similar 
646;  Schumaker  v.  Mather,  183  N.  Y.  cases,  the  law  will  not  aUow  a  person 
590;  McClellan  v.  Scott,  ^  Wi&  81;  to  assert  that  he  was  deceived.  But 
Caldwell  V.Henry,  76  Ma  254;  Oswald  the  general  rule  is,  and,  upon  prin- 
▼.  McQehee,  28  Miss.  840;  Cottrill  v.  ciple,  must  be,  that  the  question  is 
Krum,  100  Ma  8d8;  Campbell  v.  one  of  reliance  by  the  buyer  upon 
Frankem,  65  Ind.  591 ;  Kerr,  Fraud  the  false  statements  of  the  seller. 
A  Mistake,  77,  80,  81 :  Erickson  v.  Whether  it  was  wise  for  him  to  rely 
Fisher,  51  Minn.  800;  Alfred  Shrimp-  upon  it,  whether  he  was  prudent  in 
ton  &  Sons  v.  Philbrick,  58  Minn.  866;  so  doing,  whether  he  is  not  charge- 
Barndt  v.  Frederick,  78  Wis.  1,  11  L.  able  with  negligence  in  a  certain 
R.  A.  199;  Bigelow,  Fr.  522--528.  We  sense  in  not  in vestigating,— these  in- 
are  aware  that  cases  can  be  found  quiries  are,  in  general,  immaterial, 
which  exact  from  the  buyer  more  provided  the  purchaser  has  in  fact 
care  in  ascertaining  the  truth  or  been  deceived.  The  circumstances 
falsity  of  representations  than  the  under  which  fraud  is  accomplished 
decisions  just  cited.  These  cases  ap-  are  so  varied,  the  nature  of  the  prop- 
pear  to  us  to  have  been  rightfully  erty  and  the  character  of  the  mis- 

1  Stewart  v.  Stearns  (1884),  68  N.  H.  99,  56  Am.  B.  496L 
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in  relying  upon  the  representatioDs,  is,  as  has  been  seen,'  nsa< 
ally  a  qnestion  for  the  jury.* 

§  1S4r2. Bepresentatlons  must  have  been  proximatd 

canse  of  Injnry  complained  of.^ — It  is  essential  also  here,  as  in 
any  other  case,  that  the  loss  complained  of  shall  have  been  the 
natural  and  proximate  resalt  of  the  fraod  alleged.  "  Pecun- 
iary  loss  is  the  test  of  actionable  fraud  when  damages  are  sought," 
bat  this  mnst  be  a  pecuniary  loss  happening  in  the  natural 
coarse  of  things  as  the  consequence  of  the  frand  perpetrated. 
"Lost  profits  come  within  that  rule  when  there  is  a  definite 
standard  from  which  to  determine  such  profits,  bat  otherwise 
they  are  regarded  as  too  remote." ' 

§1843. Measure  of  dami^es. —  With  respect  of  the 

measure  of  damages  which  the  defrauded  bayer  may  recover, 
two  roles  seem  to  prevail.  One,  that  the  buyer  may  recover 
the  difference  between  the  actual  value  of  the  article  as  deliv- 
ered and  the  contract  price;*  the  other,  that  he  is  entitled  to 

repreeentations  are  bo  widely  diffei^  *  See  Fargo  Gaslight  Sc  Coke  Ca  t. 

ent,   in    different    oaees,   that   it  ia  Fnrgo  Qss  &  Electric  Ca  (1894),  4  N. 

unwise  to  attempt  to  enunciate  with  Dak.  310,  SO  N.  W.  B.  1DS6,  STL.ILA. 

precision  n  general  rale  by  which  all  693  [citing  Crater  v,  Binninger,  83 

cases  shall  be  governed    It  is  better  N.  J,  L.  SIS,  97  Am.  Dec  737;  AU 

to  decide  the  coses  as  they  arise,  water  t.  Whiteman,  41  Fed.  R.  427; 

beeping  in  view  the  general  principle  Glaspell  v.  Northern  Paa  K  Ca,  43 

that  courts  will  not  readily  listen  to  Fed.  R.  900:    Hi^   t.  Beiret,  148 

the  plea  that  the  defrauded  party  Pa.  St  361,  23  AtL  R.  1004;  Smith  t. 

waa  too  easily  deceived."  Bolles,  133  U.  S.  129,  38  U  ed.  279; 

I  See  ante,  §  88a  Bejnolds  v.  Franklin.  44  Minn.  30,  46 

'Whiting  V.  Price  (1898),  172  Mass.  N.  W.  B.  138:  Redding  v.  Godwin,  44 

240. 51  N.  E.  R  1034;  Ingatls  v.  Miller  Minn.  355,  46  N.  W.  R.  563;  Alden  v. 

<1889),  131  Ind  188.  23  N.  E.  R  995.  Wright,  47  Minn.  325,  49  N.  W.  R. 

*  See  Potter  T.  Necedah  Lumber  Co.  767;   Stickney   v.  Jordan,  47   Minn. 

<1899},  105  Wis.  25,  81  N.  W.  R.  lia  363.  40  N.  W.  R.  980]. 

In  an  action  of  tort  for  the  false  war-  In  Rockefeller  v,  Merritt  (1896),  40 

rantythatahorsewas  kind,damage8  TT.  &  App.  666,  23  a  C  A.  608,76 

for  injuries  to  the  buyer's  wagon  and  Fed.  R  909,  35  L.  R,  A.e33,  it  is  said: 

barness  in  consequenoe,  as  alleged,  of  ''The  true  measure  of  the  damages 

the  nnkindneas  of  the  horse,  cannot  suffered  by  one  who  is  fraudulently 

be  recovered.    Case  v.  Stevens  (1884),  induced  to  make  contract  of  sale, 

187  Mas&  SSt  purchase  or  exchange  of  property  is 
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the  diflference  between  the  value  of  the  article  if  it  had  been 
as  represented  and  its  actual  value  as  delivered.* '  "  It  is  ob- 
vious," said  the  court  in  a  recent  case,'  "  that  these  two  rules 
cannot  be  reconciled.  One  gives  to  the  party  deceived  the 
full  benefit  of  his  bargain.  The  other  does  not.  We  are  clear 
that  the  best  reason  is  with  the  doctrine  that,  where  one  is  de- 
ceived and  defrauded,  he  can  recover  as  damages  the  difference 

the  difference  between  the  actual  R.  646;  Reggio  y.  Braggiotti,  7  Cush. 
value  of  that  which  he  parts  with  (Mass.)  166;  Woodward  v.  Thaoher, 
and  the  actual  value  of  that  which  21  Vt  580,  53  Am.  Deo.  73;  Page  v. 
he  receives  under  the  contract.  It  Parker,  48  N.  H.  363, 80  Aul  Dea  172]. 
is  the  loss  which  he  has  sustained  In  Warner  v.  Benjamin  (1895X  89 
and  not  the  profits  which  he  might  Wis.  290,  62  N.  W.  R.  179,  it  is  said: 
have  made  by  the  transaction.  It  ^The  well-established  rule  of  dam- 
excludes  all  speculation  and  is  lim-  ages  upon  a  sale  of  personal  property 
ited  to  compensation  **  [citing  Smith  which  ,is  voidable  on  account  of 
V.  BoUes,  supra;  Busterud  v.  Far-  fraudulent  representations  is  the  dif- 
rington,  36  Minn.  320;  Reynolds  v.  ference  between  the  real  value  of  the 
Franklin,  supra;  Stickney  v.  Jordan,  article  sold  at  the  time  of  the  sale 
supra;  Fixen  v.  Blake,  47  Minn.  540,  and  what  the  value  would  have  been 
50  N.  W.  R.  612;  Wallace  y.  Hallo-  had  the  representations  been  true.*' 
well,  56  Minn.  501,  58  N.  wi  R  292;  To  same  effect:  Potter  v.  Necedah 
Woolenslagle  v.  Runals,  76  Mich.  545,  Lumber  Ca  (1899),  105  Wi&  25,  81  N. 
43  N.  W.  R  454;  McAleer  v.' Horsey,  W.  R  118;  Whiting  v.  Price  (1898), 
85  Md.  439;  Buschman  v.  Codd,  52  172  Mass.  240,  51  N.  K  R.  1084. 
Md.  202;  High  v.  Berret,  supra].  In  the  case  of  a  horse,  this  differ- 
1  Fargo  Gas  L.  &  Ck>ke  Ca  v.  Fargo  enoe  in  value  plus  the  expense  of 
Gas  &  Elect  Ca,  supra  [citing  Page  keeping  him  a  reasonable  time  to 
V.  Wells,  87  Mich.  415;  Williams  v.  test  his  correspondence  with  the 
McFadden,  23  Fla.  143;  Nyse wander  representation&  Peak  v.  Frost  (1894), 
V.  Lowman,  124  Ind.  584;  Noyes  v.  162  Mass.  298.  38  N.  R  R.  5ia 
Blodgett,  58  N.  H.  502;  Stiles  V.White  Misrepresentation  as  to  selling 
11  Mete.  (Mass.)  356,  45  Am.  Dea  214;  price.—  Where  the  seller  falsely  as- 
Lunn  V.  Shermer,  93  N.  C.  164;  Vail  sorts  that  the  price  made  is  the  same 
V.  Reynolds,  118  N.  Y.  297;  Morse  v.  as  that  at  which  he  sold  to  another 
Hutchins,  102  Masa  439;  Doran  \i  person,  and  the  sale  is  made  on  that 
Eaton,  40  Minn.  35;  Woolman  v.  express  understanding,  the  measure 
Wirtsbaugh,  22  Neb.  490;  Drew  of  damages  will  be  the  difference 
V.  Beall,  62  III.  164;  Cox  v.  Gerkin,  88  between  these  two  suma  Kilgore  v. 
UL  App.  340;  Wynn  v.  Longley,  31  111.  Bruce  (1896),  166  Mas&  136,  44  N.  R 
App.  616;  Krumm  v.  Beach.  96  N.  Y.  R.  lOa  Compare  Potter  v.  Necedah 
898;  Whitnejr  v.  Allaire,  1  N.  Y.  305;  Lumber  Ca  (1899),  105  Wi&  25,  81  N. 
Home  V.  Walton,  117  III.  130:  Jack-  W.  R  118. 

son  V.  Armstrong,  60  Midi.  65;  Mat-  ^  Fargo  Gas  L.  Ca  v.  Fargo  Gas  & 

lock  V.  Reppy,  47  Ark.  148,  14  S.  W.  Elea  Ca,  suprom 
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between  the  value  of  what  he  would  have  obtained  had  the 
statement  been  true,  and  the  value  of  what  be  actually  re- 
ceived. This  represents  bis  actual  loss  by  reason  of  tbe  fraud 
of  the  seller,  on  the  theory  that  be  does  not  rescind  tbe  con- 
tract. Of  course,  if  be  sees  fit  to  rescind  for  fraud,  be  can 
only  recover  back  what  be  has  paid.  But  if  he  desires  to 
stand  by  the  agreement,  as  be  has  a  perfect  right  to  do,  be 
can  logically  say  to  the  wrong-doer,  <If  you  had  told  me  the 
tmth,  the  property  would  bave  been  worth  so  much.  It  is 
not  worth  so  much  because  it  is  not  as  yon  represented  it.  I 
.  demand  that  you  make  good  the  difference  in  money.' " 

The  weight  of  authority  seems  clearly  witb  the  latter  view. 

§  1844.  Bnyer  may  recoup  damages  In  action  by  seller  for 
price. —  Instead  of  taking  active  steps  for  the  recovery  of  his 
damages  by  bringing  an  action  against  the  seller,  tbe  buyer 
who  has  not  paid  the  price  may  wait  until  he  is  saed  for  it  by 
tbe  seller,  whether  the  action  be  apon  tbe  count  for  goods  sold, 
etc.,  or  upon  a  note  given  for  tbe  price,  and  may  then  avail 
himself  of  bis  demand,  whether  for  failure  to  perform,  breach 
of  warranty  or  fraud,  by  way  of  recoupment  or  counter-claim.' 
"Where  he  does  so,  the  same  general  rules  govern  bis  right  to 
damages  as  where  be  takes  tbe  initiative.  In  this  case,  as  in 
that,  he  is  not  bound  to  offer  to  return  the  goods  or  to  give 

<  Stelgleman   t.  Jeibies  (1816),  1  row  Spring  Ca  t.  Whipple  Harrow 

Sorg.  &  Rawle  (Pa.),  477,  7  Am.  Dec.  Ca  (1892),  00  Mich.  147,  51  N.  W.  E. 

626;  Peden  t.  Moore  (1831),  1  Stew.  197,  30  Am.St.R.421;  HodgeT.Tufta 

&  Port.  (Ala.)  71,  21   Am.  Doc.  649;  (1886),  115  AIr.  8B6,  22  a  B.  422;  Wil- 

UcAIpin  V.  Lee  (18S7),  13  Conn.  129,  biar    Lumber   Co,  v.  Oberbeck  Ca 

80   Am.  Dec  600;    Getty  v.  Houn-  (1897).  B6  Wia  883.  71  N.  W.  R  605; 

tree  (1850).  3  Pin.  (Wia.)  37B,  54  Am.  Parry  Mfg.  Co.  v.  Tobin  (19O0),  106 

Dec  188;  Falconer  v.  Smith  (1851),  Wis.  386.  83  N.  W.  H.  154;  Kester  v, 

18  Pa.  St  180, 55  Am.  Dec.  611;  Hunt-  Miller  (1806),  119  N.  C.  475,36  a  £R. 

ington  T.  Lombard  (1900),  33  Wash.  115;  St  Anthony  LumberCa  v.  Bard- 

303,  eOPac  R  414;  Tacoma  Coal  Co.  well-Robinson  Co.  1 18951,  OOMinn.  199, 

T.  Bradley  {1891),  2  Wash.  600,  37  Pac.  62  N.  W.  R  274;  Springfield  Milling 

R  454,  36  Am.   St.  R   8B0;   Under.  Co.  t.  Barnard  (1897),  49  V.  3.  App. 

wood  V.  Wolf  (18B0),  131  m  425,  28  488,  26  G  g.  A.  889,  81  Fed.  R  261. 
N.  £.  R  59S,  19  Am.  St.  R  40;  Har- 
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notice  of  the  defects,  as  a  condition  precedent  to  making  his 
defense.*  Neither  is  he,  in  this  case  any  more  than  in  the 
other,  bound  to  anticipate  and  search  for  defects  before  using 
or  disposing  of  the  goods.'  In  this  case,  also,  as  in  the  other, 
the  fact  that  he  may  have  paid  part  of  the  price  does  not  debar 
him  from  this  defense ; '  nor  will  the  fact  that  he  may  not  have 
paid  in  the  manner  agreed  upon.^ 

§  1845.  Defense  of  failare  of  consideration. —  As  has  been 

seen  in  an  earlier  chapter,"  the  seller  may  so  far  fail  in  the  per- 
formance of  the  undertakings  on  his  own  part  which  are  con- 
ditions precedent  to  the  undertaking  of  the  buyer  that  the 
latter  when  called  upon  by  the  former  to  perform  may  defend 
upon  the  ground  that  the  consideration  for  his  promise  has  so 
completely  failed  as  to  release  him  from  liability. 

1  Thus,  in  Tacoma  Coal  Ca  v.  Brad-  price,  he  may  sue  for  the  difference 

ley,  supra,  it  is  said:  "  That  the  yen-  between  the  price  paid  and  the  mar^ 

dee  may  retain  the  goods  without  ket  price  of  the  substituted  article. 

notice,  and  plead  breach  of  warranty  Columbian  Iron  Works  v.  Douglass 

in  an  action  by  the  vendor  for  the  (1896),  84  Md.  44,34  AtL  R.  1118, 88  L^ 

purchase  price,  is  shown  by  numer-  R.  A.  103,  57  Am.  St  R  862. 

ous   authorities   [citing   Dayton  v.  ^  Tacoma  Coal  Ca  v.  Bradley, 8uprcL 

Hooglund,  89  Ohio  St  671 ;  Poihemus  '  A  partial  or  complete  want  of 

V.  Heiman,  45  CaL  573;  Holloway  v.  consideration  may  be  pleaded  to  an 

Jacoby,  120  Pa.  St  583, 15  AtL  R  487,  action  on  a  note  for  the  price  of  prop- 

6  Am.  St  R  787;  Babcock  v.  Trice,  erty,  where  there  has  been  a  breach 

18  111.  420,  68  Am.  Dea  560;   Bag-  of  warranty.    Payment  of  interest 

ley  ▼.  Cleveland  Rolling  Mill  Ca,  22  coupons  will  not  estop  the  maker  of 

Blatchf.  342,  21  Fed.  R  159J.  the  note  from  making  this  defensa 

Retention  of  a  machine  sold  under  Huntington  v.  Lombard  (1900^  22 
a  warranty,  in  the  absence  of  any  Wash.  202,  60  Paa  R  414. 
agreement  as  to  its  retention  or  re-  ^  A  buyer  of  an  engine  may  de- 
turn,  does  not  prevent  the  vendee  fend  an  action  on  his  note  for  the 
from  setting  up  the  warranty  by  way  price  by  pleading  fraudulent  repre- 
of  counter-claim  when  sued  for  the  sentations,  notwithstanding  the  fact 
price.  Hooper  v.  Story  (1898),  155  that  he  failed  to  give  a  mortgage  on 
N.  Y.  171,  49  N.  R  R  778.  the  engine  to  secure  the  note  aocord- 

If  a  buyer  has  hy  mistake  received  ing  to  his  agreement    Cash  v.  De 

what  he  did  not  buy  he  may  return  Long  (Ky.,  1899).  58  &  W.  R.  1037. 

it  or  keep  it  and  recoup,  when  sued  ^Ante,  §  881  et  8eq, 
for  the  price;  or,  if  he  has  paid  the 
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§  1846.  .  Thas,  recalling  what  has  been  already  else- 

where  said,  where  the  goods  contracted  for  ^re  oever  delivered 
at  all,'  or,  thoagh  delivery  were  tendered,  were  not  of  such 
kind,  quality  or  condition,  or  in  such  quantity,  at  snch  place 
or  time,  that  the  buyer  was  bound  to  receive  them,  and  he  re- 
jected them,*  or,  if  delivered,  were  returned  by  virtue  of  an 
-express  or  implied  right  to  do  bo,  ot  have  become  worthless 
t>ecanse  of  the  failure  of  the  seller  to  perform  his  agreement 
with  respect  of  them,'  there  would  clearly  be  snch  an  entire 
failure  of  consideration  as  would  defeat  a  recovery  by  the  seller. 
These  matters,  as  has  been  so  often  seen,  stand  as  conditions 
precedent  to  the  buyer's  liability.  And  the  same  result  would 
ensue  if  the  seller  failed,  in  such  respects,  in  part  only  where 
the  contract  was  entire,*  or  pro  tanto  where  it  was  severable.' 

§  1847.  .  So,  as  has  been  seen,  where  patents  sold  prove, 

not  simply  ot  little  or  no  value,  but  void ;  *  or  notes,  bonds, 
scrip  and  other  similar  commercial  securities  prove  not  to  be 
genuine;'  or  the  seller  is  found  to  have  no  title  to  the  goods 
which  he  has  assumed  to  sell,"  and  the  like  cases,  there  is  such 
«  failure  of  consideration  as  will  defeat  recovery. 

§  1848.  Becovery  as  for  failnre  of  consideration. — And 
lastly,  there  are,  as  has  also  been  seen,*  many  cases  in  which 
there  has  been  such  a  complete  and  total  failure  on  the  part  of 

>  See,  for  example,  Nash  t.  Tow&e  *  See  Young  Hfg.  Ca  v.  WakeBeld 

<18M),  72  U,  a  (6  WalL)  «8Bl  (1876),  ISl  Masa.  91;  Wheadon  v.  Olda 

>See.  for  example,  Pope  t.  Allia  (1888),  20  Wend.  (N.  Y.)  174;  Hill  v. 

<1885),  115  U.  a  863.  Eewee  {1846),  11  Meto  (Mass.)  268; 

»SeoNorriav.HarrtB(I860),15CaL  Morgan  v.  McKa©  (1874),  77  Pa.  St- 

42a.  238;  Richards  y.  Shaw  (IgTS),  A7  IIL 

*  There  is  a  total  failure  of  oonsid-  222.    Or,  though  originaltr  entire,  is 

«ratiaQ  for  notes  given  for  the  pur-  treated  hj  the  buyer  as  eeverablet 

ohase  price  of  trees  where  the  seller  Avery  v.  Willson  (1880),  81  N.  Y.  341, 

■greed  to  set  them  out  and  care  for  87  Am.  R.  &03L 

them  and  failed  to  do  eo,  the  result  *Ante.  g  SS4 

being  their  total  loss.    A  total  failure  ^  Ante,  $  835. 

-of  oonsidertftion  may  beshovm under  *Ante,  g  886> 

-the  general  iasue.    Perkins  v.  BrowQ  ■  Ante,  g^  888,  8Sft 
<18ff7),  115  Mich.  41,  73  N.  W.  R  1095. 
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the  seller  to  perform  that  which  was  a  condition  precedent  to 
the  buyer's  liability,  that  the  latter,  treating  the  contract  as  at 
an  end,  may,  instead  of  waiting  to  be  sued,  take  the  initiative 
on  his  own  part  and  recover  what  he  has  parted  with  as  hav- 
ing been  obtained  from  him  upon  a  consideration  which  has 
failed. 

§  1849. .  Thus,  to  repeat  what  has  already  been  stated 

in  earlier  sections,  if  the  buyer  has  paid  the  price,  but  the  title 
has  failed  and  he  has  been  divested  by  the  true  owner;'  or  if 
he  has  paid  for  a  patent  which  proves  to  be  invalid  \*  or  if  he 
has  paid  for  commercial  instruments,  such  as  notes,  bonds^ 
scrip,  and  the  like,  which  prove  not  to  be  genuine,' — in  these 
and  the  like  cases  he  may  recover  his  money  as  paid  without 

consideration. 

• 

§  1850* .  So,  if  the  buyer  has  paid  the  price  in  advance, 

but  has  never  received  the  goods  at  all;^  or  has  rejected  them 
wholly,  as  he  had  the  right  to  do  because  they  were  not  such 
as  the  contract  contemplated;*  or  if  they  were  not  as  agreed, 

i  Eicholtz  T.  Bannister  (1864),  17  Bentley  (1854),  15  UL  420;  Cleveland 

Com.  R  (N.  &)  708;  Ledwick  v.  Mo  v.  Sterrett  (1871),  70  Pa.  St  204    In 

Kim  (1878),  58  N.  Y.  807;  Wilkinson  Winn  v.  Morris  (1894),  94  Ga.  452.  20 

y.  Ferree  (1855),  24  Fa.  St  19a  &   E.  R.  839,  seventy  dollars  was 

'  Darst  V.  Brockway  (1842),  11  Ohio,  paid  for  a  mule  and  $1.80  extra  for 

462.  delivery  at  another  plao&    No  deliv- 

>  Frank  v.  Lanier  (1888),  91  N.  T.  ery  was  made  at  either  place.   Buyer 

112;  Wood  v.  Sheldon  (1880),  42  N.  J.  may  recover  amount  paid,  with  in- 

L.  421,  86  Am.  R  528;  Thompson  v.  terest    Death  of  mule  after  ezpira- 

McCuUough  (1860),  81  Ma  224, 77  Am.  tion  of  time  within  which  delivery 

Dec.  644;  Gumey  v.  Wormsley  (1854),  was  to  be  made,  no  obstacle  to  re- 

4  £1.  &  BL  138,  82  Eng.  Com.  L.  182;  covery. 

Paul  V.  Kenosha  (1867),  22  Wis.  256,       »Pope  t.  AUis  (1885),  115  U.  &  8(NL 

94  Am.  Dea  598;  Terry  v.  Bissell  Where  an  article  delivered  does  not 

(1857),  26  Conn.  2a  conform  to  the   description  under 

*  Nash  V.  Towne  (1866),  72  U.  S.  which  it  was  sold,  the  vendee  is  not 

(5WalL)689;  Smiley  v.  Barker  (1897X  bound  to  accept^  and  may  recover 

88  Fed.  R.  684,  55  U.  S.  App.  125, 25  whatever  of  the  purchase  price  he 

C.  C.  A.  9;  Winn  v.  Morris  (1894),  94  has  paid.    Meader  v.  Cornell  (1895)» 

Ga.  452,  20  a  K  R.  839;  Dalton  v.  58  N.  J.  L.  875,  83  Aa  R.  96a 
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but  entirely  worthless; '  or  if  the  agreed  article  has  not  been 
delivered,  bat  another  snbstitated  for  it,  and  the  latter  has  been 
retnrned,* — in  these  and  similar  cases  there  is  a  total  failure 
of  consideration,  and  the  buyer  may  recover  his  money.  He 
may  likewise  do  sopro  tanto  where  he  has  paid  for  more  than 
he  has  received.' 

"  Peterson  t.  Door,  Sash  &  Lombet       »  DeTOni  ▼.  ConoUy  (18491,  8  C  a 

Ca  (188B),  61  Hich.  86,  Ifl  N.  W.  R.  640,  «5  Eag.  Coio.  L.  639;  WbeadoD 

24S;  Ripley  t.  Case  (1889),  78  Mich.  v.  Olds  (1838),  0)  Wend  (N.  Y.)  174; 

126, 48  N.  W.  B.  1097, 18  Am.  St  E.  UIU  v.  Rewee  (1846),  11  Heta  (Maes.) 

43a  268;  Devine  v.  Edwuda  (187T),  87  lU. 

>HoweUa(diin6Car.WUl!e(187T),  177;  (1681)  101  lU.  ISa 

esuLssa 

ItIS 
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APPENDIX. 


In  several  of  the  States,  as,  for  example,  California  (Civil 
Code,  §  1721  et  8eq.\  Montana  (Civil  Code,  §  2310  et  8eq.\  North 
Dakota  (Civil  Code,  §  3948  et  aeq.),  Georgia  (Civil  Code,  §  352C), 
and  others,  the  law  of  Sale  has  been  to  some  extent  reduced 
to  the  form  of  statute.  These  statutes,  however,  are  too  numer- 
ous and  varied  to.  be  reproduced  here,  though  they  must  con- 
stantly be  considered  in  determining  the  law  in  the  States 
where  they  exist.  The  most  important  statute  of  this  nature 
is,  perhaps,  the  English  act,  and  for  the  purposes  of  compari- 
son with  the  rules  established  by  the  courts  it  will  be  given 
here. 

SALE  OF  GOODS  ACT,  1893. 

(Chapter  71  of  66  &  67  VietoricL) 

AN  ACT  FOB  00DIFYII7a  THE  LAW  RELATING  TO  THE  SALE  OF  OOODS. 

{February  SO,  189J^) 

PART  I. 

FORMATION  OF  THE  CONTRACT. 

GONTRACT  OF  SALE. 

1.  (1)  A  contract  of  sale  of  goods  is  a  contract  whereby  the  seller  trans- 
fers or  agrees  to  transfer  the  property  in  goods  to  the  buyer  for  a  money 
consideration,  called  the  price.  There  may  be  a  contract  of  sale  between 
one  part-owner  and  another. 

(2)  A  contract  of  sale  may  be  absolute  or  conditional. 

(8)  Where  under  a  contract  of  sale  the  property  in  the  goods  is  trans- 
ferred from  the  seller  to  the  buyer  the  contract  is  called  a  sale;  but  where 
the  transfer  of  the  property  in  the  goods  is  to  take  place  at  a  future  time 
or  subject  to  some  condition  thereafter  to  be  fulfilled,  the  contract  is  called 
an  agreement  to  selL 

(4)  An  agreement  to  sell  becomes  a  sale  when  the  time  elapses  or  the 
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conditions  are  fulfilled  subject  to  which  the  property  in  the  goods  is  to  be 
transferred 

2.  Capacity  to  buy  and  sell  is  regulated  by  the  general  law  concerning 
capacity  to  contract,  and  to  transfer  and  acquire  property. 

Provided  that  where  necessaries  are  sold  and  delivered  to  an  infant,  or 
minor,  or  to  a  person  who  by  reason  of  mental  incapacity  or  drunkenness 
is  incompetent  to  contract,  he  must  pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  condition  in  life 
of  such  infant  or  minor  or  other  person,  and  to  his  actual  requirements  at 
the  time  of  the  sale  and  delivery. 

FORMALITIES  OF  THE  CONTRACT. 

8.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in  that  behalf 
a  contract  of  sale  may  be  made  in  writing  (either  with  or  without  seal),  or 
by  word  of  mouth,  or  partly  in  writing  and  partly  by  word  of  n^outh,  or 
may  be  implied  from  the  conduct  of  the  parties. 

Provided  that  nothing  in  this  section  shall  affect  the  law  relating  to  cor-* 
porations.. 

4.  (1)  A  contract  for  the  sale  of  any  goods  of  the  value  of  ten  pounds  or 
upward  shall  not  be  enforceable  by  action  unless  the  buyer  shall  acce^ 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  contract,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  contract  be  made  and  signed  by  the  party 
to  be  charged  or  his  agent  in  that  behalt 

(2)  The  provisions  of  this  section  apply  to  every  such  contract,  notwith- 
standing that  the  goods  may  be  intended  to  be  delivered  at  some  future 
time,  or  may  not  at  the  time  of  such  contract  be  actually  made,  procured* 
or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  or  rendering  the  same  fit  for  delivery. 

(3)  There  is  an  acceptance  of  goods  within  the  meaning  of  this  section 
when  the  buyer  does  any  act  in  relation  to  the  goods  which  recognizes  a 
pre-existing  contract  of  sale  whether  there  be  an  acceptance  in  performance 
of  the  contract  or  not 

(4)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

SUBJECT-MATTER  OF  CONTRACT. 

5.  (1)  The  goods  which  form  the  subject  of  a  contract  of  sale  may  be 
either  existing  goods,  owned  or  possessed  by  the  seller,  or  goods  to  be  man- 
ufactured or  acquired  by  the  seller  after  the  making  of  the  contract  of 
sale,  in  this  Act  called  "  future  goods." 

(2)  There  may  be  a  contract  for  the  sale  of  goods,  the  acquisition  of  which 
by  the  seller  depends  upon  a  contingency  which  may  or  may  not  happen. 

(3)  Where  by  a  contract  of  sale  the  seller  purports  to  effect  a  present  sale 
of  future  goods,  the  contract  operates  as  an  agreement  to  sell  the  goods. 

6.  Where  there  is  a  contract  for  the  sale  of  specific  goods,  and  the  goods 
without  the  knowledge  of  the  seller  have  perished  at  the  time  when  the 
contract  is  made,  the  contract  is  void. 
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7.  Where  there  is  an  agreement  to  sell  specific  goods,  and  subsequently 
the  goods,  without  any  fault  on  the  part  of  the  seller  or  buyer,  perish  be- 
fore the  risk  passes  to  the  buyer,  the  agreement  is  thereby  avoided. 

THE  PRICK 

8.  (1)  The  price  in  a  contract  of  sale  may  be  fixed  by  the  contract,  or 
may  be  left  to  be  fixed  in  manner  thereby  agreed,  or  may  be  determined 
by  the  course  of  dealing  between  the  parties. 

(d)  Where  the  price  is  not  determined  in  accordance  with  the  foregoing 
provisions  the  buyer  must  pay  a  reasonable  price.  What  is  a  reasonable 
price  is  a  question  of  fact  dependent  on  the  circumstances  of  each  particu- 
lar case. 

9.  (1)  Where  there  is  an  agreement  to  sell  goods  on  the  terms  that  the  price 
is  to  be  fixed  by  the  valuation  of  a  third  party,  and  such  third  party  can 
not  or  does  not  make  such  valuation,  the  agreement  is  avoided;  provided 
that  if  the  goods  or  any  part  thereof  have  been  delivered  to  and  appro- 
priated by  the  buyer  he  must  pay  a  reasonable  price  therefor. 

(2)  Where  such  third  party  is  prevented  from  making  the  valuation  by 
the  fault  of  the  seller  or  buyer,  the  party  not  in  fault  may  maintain  an  ac- 
tion for  damages  against  the  party  in  fault 

CONDITIONS  AND  WARRANTIES. 

10.  (1)  TTnless  a  different  intention  appears  from  the  terms  of  the  con- 
tract, stipulations  as  to  time  of  payment  are  not  deemed  to  be  of  the  es- 
sence of  a  contract  of  sale.  Whether  any  other  stipulation  as  to  time  is 
of  the  essence  of  the  contract  or  not  depends  on  the  terms  of  the  contract. 

(2)  In  a  contract  of  sale  **  month"  means  prima /aoie  calendar  month. 

11.  (1)  In  England  or  Ireland  — 

(a)  Where  a  contract  of  sale  is  subject  to  any  condition  to  be  fulfilled  by 
the  seller  the  buyer  may  waive  the  condition,  or  may  elect  to  treat  the 
breach  of  such  condition  as  a  breach  of  warranty,  and  not  as  a  ground  for 
treating  the  contract  as  repudiated. 

(b)  Whether  a  stipulation  in  a  contract  of  sale  is  a  condition,  the  breach 
of  which  may  give  rise  to  a  right  to  treat  the  contract  as  repudiated,  or  a 
warranty,  the  breach  of  which  may  give  rise  to  a  claim  for  damages  but 
not  to  a  right  to  reject  the  goods  and  treat  the  contract  as  repudiated,  de- 
pends in  each  case  on  the  construction  of  the  contract  A  stipulation  may 
be  a  condition,  though  called  a  warranty  in  the  contract 

(c)  Where  a  contract  of  sale  is  not  severable,  and  the  buyer  has  accepted 
the  goods,  or  part  thereof,  or  where  the  contract  is  for  specific  goods,  the 
property  in  which  has  passed  to  the  buyer,  the  breach  of  any  condition  to 
be  fulfilled  by  the  seller  can  only  be  treated  as  a  breach  of  warranty,  and 
not  as  a  ground  for  rejecting  the  goods  and  treating  the  contract  as  repudi- 
ated, unless  there  be  a  term  of  the  contract,  express  or  implied,  to  that 
effect 

(3)  In  Scotland,  failure  by  the  seller  to  perform  any  material  part  of  a 
oontract  of  sale  is  a  breach  of  contract,  which  entitles  the  buyer  either 
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within  a  reasonable  time  after  delivery  to  reject  the  goods  and  treat  the 
contract  as  repudiated,  or  to  retain  the  goods  and  treat  the  failnre  to  per- 
form such  material  part  as  a  breach  which  may  give  rise  to  a  claim  for 
compensation  or  damages. 

<3)  Nothing  in  this  section  shall  affect  the  case  of  any  condition  or  war- 
ranty, fulfillment  of  which  is  excused  by  law  by  reason  of  impossibility  or 
otherwise.  v 

12.  In  a  contract  of  sale,  unless  the  circumstances  of  the  contract  are 
such  as  to  show  a  different  intention,  there  is — 

(1)  An  implied  condition  on  the  part  of  the  seller  that  in  the  case  of  a 
sale  he  has  a  right  to  sell  the  goods,  and  that  in  the  case  of  an  agreement 
to  sell  he  will  have  a  right  to  sell  the  goods  at  the  time  when  the  property 
is  to  pass: 

(2)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy  quiet  pos- 
session of  tlie  goods: 

(3)  An  implied  warranty  that  the  goods  shall  be  free  from  any  charge  or 
incumbrance  in  favor  of  any  third  party,  not  declared  or  known  to  the 
buyer  before  or  at  the  time  when  the  oontract  is  mada 

18.  Where  there  is  a  contract  for  the  sale  of  goods  by  description,  there 
is  an  implied  condition  that  the  goods  shall  correspond  with  the  descrip- 
tion; and  if  the  sale  be  by  sample,  as  well  as  by  description,  it  is  not  suffi- 
cient that  the  bulk  of  the  goods  corresponds  with  the  sample  if  the  goods 
do  not  also  correspond  with  the  description. 

14.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in  that  behalf, 
there  is  no  implied  warranty  or  condition  as  to  the  quality  or  fitness  for 
any  particular  purpose  of  £;oods  supplied  under  a  oontract  of  sale,  except  as 
follows: 

(1)  Where  the  buyer,  expressly  or  by  implication,  makes  known  to  the 
seller  the  particular  purpose  for  which  the  goods  are  required,  so  as  to  show 
that  the  buyer  relies  on  the  seller*8  skill  or  judgment,  and  the  goods  are  of 
a  description  which  it  is  in  the  course  of  the  seller's  business  to  supply 
(whether  he  be  the  manufacturer  or  not),  there  is  an  implied  condition  that 
the  goods  shall  be  reasonably  fit  for  such  purpose*  provided  that  in  the  case 
of  a  contract  for  the  sale  of  a  specified  article  under  its  patent  or  other 
trade  name,  there  is  no  implied  condition  as  to  its  fitness  for  any  particular 
purpose: 

(2)  Where  goods  are  bought  by  description  from  a  seller  who  deals  in 
goods  of  that  description  (whether  he  be  the  manufacturer  or  not),  there  is 
an  implied  condition  that  the  goods  shall  be  of  merchantable  quality;  -prO" 
vided  that  if  the  buyer  has  examined  the  goods,  there  shall  be  no  implied 
condition  as  regards  defects  which  such  examination  ought  to  have  re- 
vealed: 

(3)  An  implied  warranty  or  condition  as  to  quality  or  fitness  for  a  par- 
ticular purpose  may  be  annexed  by  the  usage  of  trade: 

(4)  An  express  warranty  or  condition  does  not  negative  a  warranty  or 
condition  implied  by  this  Act  unless  inconsistent  therewith. 
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SALE  BY  SAMPLE. 

15.  (1)  A  oontraot  of  sale  is  a  contract  for  sale  l^  sample  where  there  is 
a  term  in  the  contract^  express  or  implied,  to  that  effect. 
(2)  In  the  case  of  a  contract  for  sale  by  sample  — 

(a)  There  is  an  implied  condition  that  the  bulk  shall  correspond  with  the 
sample  in  quality: 

(b)  There  is  an  implied  condition  that  the  buyer  shall  have  a  reasonable 
opportunity  of  oompari^  the  bulk  with  the  sample: 

(c)  There  is  an  implied  condition  that  the  goods  shall  be  free  from  any 
defect^  rendering  them  unmerchantable  which  would  not  be  apparent  on 
seasonable  examination  of  the  sample. 

PART  11. 

EFFECTS  OF  THE  CONTRACT. 

TRANSFER  OF  PROPERTY  AS  BETWEEN  SETJiKB  AND  BUYER. 

10.  Where  there  is  a  contract  for  the  sale  of  unascerfcained  goods  no  prop- 
erty in  the  goods  is  transferred  to  the  buyer  unless  and  until  the  goods  are 
ascertained. 

17.  (1)  Where  there  is  a  contract  for  the  sale  of  specific  or  ascertained 
goods  the  property  in  them  is  transferred  to  the  buyer  at  such  >time  as  the 
parties  to  the  contract  intend  it  to  be  transferred. 

(2)  For  the  purpose  of  ascertaining  the  intention  of  the  parties  regard 
shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the  parties,  and 
Che  circumstances  of  the  case. 

18.  Unless  a  different  intention  appears,  the  following  are  rules  for  ascer* 
taining  the  intention  of  the  parties  as  to  the  time  at  which  the  property  in 
hhe  goods  is  to  pass  to  the  buyer: 

Rule  L  Where  there  is  an  unconditional  contract  for  the  sale  of  specifio 
goods,  in  a  deliverable  state,  the  property  in  the  goods  passes  to  the  buyer 
when  the  contract  is  made,  and  it  is  immaterial  whether  the  time  of  pay- 
ment or  the  time  of  delivery,  or  both,  be  postponed. 

Rule  2.  Where  there  is  a  contract  for  the  sale  of  specific  goods  and  the 
seller  ia  bound  to  do  something  to  the  goods,  for  the  purpose  of  putting 
them  into  a  deliverable  state,  the  property  does  not  pass  until  such  thing 
be  done,  and  the  buyer  has  notice  thereof. 

Rule  d.  Where  there  is  a  contract  for  the  sale  of  specific  goods  in  a  de- 
liverable state,  but  the  seller  is  bound  to  weigh,  measure,  test,  or  do  some 
other  act  or  thing  with  reference  to  the  goods  for  the  pui*po8e  of  ascertain- 
ing the  price,  the  property  does  not  pass  until  such  act  or  thing  be  done» 
and  the  buyer  has  notice  thereof. 

Rule  4  When  goods  are  delivered  to  the  buyer  on  approval  or  "on  sale 
or  return  "  or  other  similar  terms  the  property  therein  passes  to  the  buyer: 
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(a)  When  he  signifies  his  approval  or  acceptance  to  the  seller  or  does  any 
other  act  adopting  the  transaction: 

(&)  If  be  does  not  signify  his  approval  or  acceptance  tp  the  seller  but  re- 
tains the  goods  without  giving  notice  of  rejection,  then,  if  a  time  has  been 
fixed  for  the  return  of  the  goods,  on  the  expiration  of  such  tirae,  and,  if  no 
time  has  been  fixed,  on  the  expiration  of  reasonable  tima  What  is  a  rea- 
sonable time  is  a  question  of  fact. 

Rale  5b  (1)  Where  there  is  a  contract  for  the  sale  of  unascertained  or 
future  goods  by  description,  and  goods  of  that  description  and  in  a  deliver- 
able state  are  unconditionally  appropriated  to  the  contract,  either  by  the 
seller  with  the  assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the 
seller,  the  property  in  the  goods  thereupon  passes  to  the  buyer.  Such  assent 
may  be  express  or  implied,  and  may  be  given  either  before  or  after  the  ap- 
propriation is  made: 

(2)  Where,  in  pursuance  of  the  contract,  the  seller  delivers  the  goods  to 
the  buyer  or  to  a  carrier  or  other  bailee  or  custodier  (whether  named  by  the 
buyer  or  not)  for  the.  purpose  of  transmission  to  the  buyer,  and  does  not 
reserve  the  right  of  disposal,  he  is  deemed  to  have  unconditionally  appro- 
priated the  goods  to  the  contract 

19.  (1)  Where  there  is  a  contract  for  the  sale  of  specific  goods  or  where 
goods  are  subsequently  appropriated  to  the  contract,  the  seller  may,  by  the 
terms  of  the  contract  or  appropriation,  reserve  the  right  of  disposal  of  the 
goods  until  certain  conditions  are  fulfilled.  In  such  case,  notwithstanding 
the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  or 
custodier  for  the  purpose  of  transmission  to  the  buyer,  the  property  in  the 
goods  does  not  pass  to  the  buyer  until  the  conditions  imposed  by  the  seller 
are  fulfilled. 

(2)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods  are  de- 
liverable to  the  order  of  the  seller  or  his  agent,  the  seller  is  jprt ma /oeis 
deemed  to  reserve  the  right  of  disposal 

(8)  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price,  and  trans- 
mits the  bill  of  exchange  and  bill  of  lading  to  the  buyer  together  to  secure 
acceptance  or  payment  of  th^  bill  of  exchange,  the  buyer  is  bound  to  re- 
turn the  bill  of  lading  if  he  does  not  honor  the  bill  of  exchange,  and  if  he 
wrongfully  retains  the  bill  of  lading  the  property  in  the  goods  does  not  pass 
to  him. 

20.  Unless  otherwise  agpreed,  the  goods  remain  at  the  seller's  risk  until 
the  property  therein  is  transferred  to  the  buyer,  but  when  the  property 
therein  is  transferred  to  the  buyer,  the  goods  are  at  the  buyer's  risk  whether 
delivery  has  been  made  or  not 

Provided  that  where  delivery  has  been  delayed  through  the  fault  of  either 
buyer  or  seller  the  goods  are  at  the  risk  of  the  party  in  fault  as  regards  any 
loss  which  might  not  have  occurred  but  for  such  fault 

Provided  also  that  nothing  in  this  section  shall  afF«ct  the  duties  or  liabil- 
ities of  either  seller  or  buyer  as  a  bailee  or  custodier  of  the  goods  of  the 
other  party. 
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TRANSFER  OF  TITLE. 

21«  (1)  Subject  to  the  provisions  of  this  Act»  where  goods  are  sold  by  a 
person  who  is  not  the  owner  thereof,  and  who  does  not  sell  them  under  the 
authority  or  with  the  consent  of  the  owner,  the  buyer  acquiras  no  better 
title  to  the  goods  than  the  seller  had,  unless  the  owner  of  the  goods  is  by 
his  conduct  precluded  from  denying  the  sellers  authority  to  sell. 

(2)  Provided  also  that  nothing  in  this  Act  shall  affect  — 

(a)  The  provisions  of  the  Factors  Acts,  or  any  enactment  enabling  the 
apparent  owner  of  goods  to  dispose  of  them  as  if  he  were  the  true  owner 
tliQreof; 

(b)  The  validity  of  any  contract  of  sale  under  any  special  common-law 
or  statutory  power  of  sale  or  under  the  order  of  a  court  of  competent  juris- 
diction. 

22.  (1)  Where  goods  are  sold  in  market  overt,  according  to  the  usage  of 
the  market  the  buyer  acquires  a  good  title  to  the  goods,  provided  he  buys 
them  in  good  faith  and  without  notice  of  any  defect  or  want  of  title  on  the 
part  of  the  seller. 

(3)  Nothing  in  this  section  shall  affect  the  law  relating  to  the  sale  of 
horses. 

(3)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

23.  When  the  seller  of  goods  has  a  voidable  title  thereto,  but  his  title  has 
not  been  avoided  at  the  time  of  the  sale,  the  buyer  acquires  a  good  title  to 
the  goods,  provided  he  buys  them  in  good  faith  and  without  notice  of  the 
seller's  defect  of  title. 

24.  (1)  Where  goods  have  been  stolen  and  the  offender  is  prosecuted  to 
conviction,  the  property  in  the  goods  so  stolen  revests  in  the  person  who 
was  the  owner  of  the  goods,  or  his  personal  representative,  notwithstand- 
ing any  intermediate  dealing  with  them,  whether  by  sale  in  market  overt 
or  otherwisa 

(2)  Notwithstanding  any*enactment  to  the  contrary,  where  goods  have 
been  obtained  by  fraud  or  other  wrongful  means  not  amounting  to  larceny* 
the  property  in  such  goods  shall  not  revest  in  the  person  who  was  the  owner 
of  the  goods,  or  his  personal  representative,  by  reason  only  of  the  conviction 
of  the  offender. 

(S)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

25..  (1)  Where  a  person  having  sold  goods  continues  or  is  in  possession  of 
the  goods,  or  of  the  documents  of  title  to  the  goods,  the  delivery  or  trans- 
fer by  that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods 
or  documents  of  title  under  any  sale,  pledge,  or  other  disposition  thereof, 
to  any  person  receiving  the  same  in  good  faith  and  without  notice  of  the 
previous  sale,  shall  have  the  same  effect  as  if  the  person  making  the  deliv- 
ery or  transfer  were  expressly  authorized  by  the  owner  of  the  goods  to 
make  the  same. 

(2)  Where  a  person  having  bought  or  agreed  to  buy  goods  obtains,  with 
the  consent  of  the  seller,  possession  of  the  goods  or  the  documents  of  title 
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to  the  goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mercantile 
agent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any  sale, 
pledge,  or  other  disposition  thereof,  to  any  person  receiving  the  same  in. 
good  faith  and  without  notice  of  any  lien  or  other  right  of  the  original 
seller  in  respect  of  the  goods,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  a  merdantile  agent  in  possession  of 
the  goods  or  doctiments  of  title  with  the  consent  of  the  owner. 

(3)  In  this  section  the  term  "mercantile  agent"  has  the  same  meaning^ 
as  in  the  Factors  Acts. 

20.  (1)  A  writ  otfleri  facias  or  other  writ  of  execution  against  goods  shall 
bind  the  property  in  the  goods  of  the  execution  debtor  as  from  the  time 
when  the  writ  is  delivered  to  the  sheriff  to  be  executed;  and,  for  the  better 
manifestation  of  such  time,  it  shall  be  the  duty  of  the  sheriff,  without  fee, 
upon  the  receipt  of  any  such  writ  to  indorse  upon  the  back  thereof  the  hour, 
day,  month  and  year  when  he  received  the  same. 

Provided  that  no  such  writ  shall  prejtidice  the  title  to  such  goods  ac- 
quired by  any  person  in  good  faith  and  for  valuable  consideration,  unless 
such  person  had  at  the  time  when  he  acquired  his  title  notice  that  such 
writ  or  any  other  writ  by  virtue  of  which  the  goods  of  the  execution  debtor 
might  be  seized  or  attached  had  been  delivered  to  and  remained  unexe- 
cuted in  the  hands  of  the  sheriff. 

(3)  In  this  section  the  term  **  sheriff  "  includes  any  officer  charged  witlk 
the  enforcement  of  a  writ  of  execution. 

(8)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

PART  III. 

PERFORMANCE  OF  THE  CONTRACT. 

27.  It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer  to 
accept  and  pay  for  them,  in  accordance  with  the  terms  of  the  contract  of 
sala 

28.  Unless  otherwise  agreed,  delivery  of  the  goods  and  payment  of  the 
price  are  concurrent  conditions,  that  is  to  say,  the  seller  must  be  ready  and 
willing  to  give  possession  of  the  goods  to  the  buyer  in  exchange  for  the 
price,  and  the  buyer  must  be  ready  and  willing  to  pay  the  price  in  exchange 
for  possession  of  the  goods. 

29.  (1)  Whether  it  is  for  the  buyer  to  take  possession  of  the  goods  or  for 
the  seller  to  send  them  to  the  buyer  is  a  question  depending  in  each  case  on 
the  contract,  express  or  implied,  between  the  parties.  Apart  from  any 
such  contract,  express  or  implied,  the  place  of  delivery  is  the  seller's  place 
of  business,  if  he  have  one,  and  if  not,  his  residence:  Provided  that,  if  the 
contract  be  for  the  sale  of  specific  goods,  which  to  the  knowledge  of  the 
parties  when  the  contract  is  made  are  in  some  other  place^  then  that  place 
is  the  place  of  delivery. 


SALB  OF  GOODS  AOT,  1893.  14S5 

(2)  Where  under  the  ooutract  of  sale  the  seller  is  bound  to  send  the  goods 
to  the  buyer,  but  no  time  for  sending  them  is  fixed,  the  seller  is  bound  to 
send  them  within  a  reasonable  tima 

(8)  Where  the  goods  at  the  time  of  sale  are  in  the  possession  of  a  third 
person,  there  is  no  delivery  by  seller  to  buyer  unless  and  until  such  third 
person  acknowledges  to  the  buyer  that  he  holds  the  goods  on  his  behalf; 
provided  that  nothing  in  this  section  shall  affect  the  operation  of  the  issue 
or  transfer  of  any  document  of  title  to  goods. 

(4)  Demand  or  tender  of  delivery  may  be  treated  as  ineffectual  unless 
made  at  a  reasonable  hour.  What  is  a  reasonable  hour  is  a  question  of 
fact 

(5)  Unless  otherwise  agreed,  the  expenses  of  and  incidental  to  putting 
the  goods  into  a  deliverable  state  must  be  borne  by  the  seller. 

80.  (1)  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods  less  than 
he  contracted  to  sell,  the  buyer  may  reject  them,  but  if  the  buyer  accepts 
the  goods  so  delivered  he  must  pay  for  them  at  the  contract  rate. 

(2)  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods  larger  than 
he  contracted  to  sell,  the  buyer  may  accept  the  goods  included  in  the  con- 
tract and  reject  the  rest,  or  he  may  reject  the  whole.  If  the  buyer  accepts 
the  whole  of  the  goods  so  delivered  he  must  pay  for  them  at  the  contract 
rate. 

(8)  Where  the  seller  delivers  to  the  buyer  the  goods  he  contracted  to  sell 
mixed  with  goods  of  a  different  description  not  included  in  the  contract, 
the  buyer  may  accept  the  goods  which  are  in  accordance  with  the  contract 
and  reject  the  rest,  or  he  may  reject  the  whole. 

(4)  The  provisions  of  this  section  are  subject  to  any  usage  of  trade,  spe- 
cial agreement,  or  course  of  dealing  between  the  parties. 

31.  (1)  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound  to  accept 
delivery  thereof  by  instalments. 

(2)  Where  there  is  a  contract  for  the  sale  of  goods  to  be  delivered  by 
stated  instalments,  which  are  to  be  separately  paid  for,  and  the  seller  makes 
defective  deliveries  in  respect  of  one  or  more  instalments,  or  the  buyer  neg- 
lects or  refuses  to  take  delivery  of  or  pay  for  one  or  more  instalments,  it  is 
a  question  in  each  case  depending  on  the  terms  of  the  contract  and  the  cir- 
cumstances of  the  case,  whether  the  breach  of  contract  is  a  repudiation  of 
the  whole  contract  or  whether  it  is  a  severable  breach  giving  rise  to  a  claim 
for  compensation  but  not  to  a  right  to  treat  the  whole  contract  as  repudi- 
ated. 

82.  (1)  Where^  in  pursuance  of  a  contract  of  sale,  the  seller  is  authorized 
or  required  to  send  the  goods  to  the  buyer,  delivery  of  the  goods  to  a  car- 
rier, whether  named  by  the  buyer  or  not,  for  the  purpose  of  transmission 
to  the  buyer  is  prima  fade  deemed  to  be  a  delivery  of  the  goods  to  the 
buyer. 

(2)  Unless  otherwise  authorized  by  the  buyer,  the  seller  must  make  such 
contract  with  the  carrier  on  behalf  of  the  buyer  as  may  be  reasonable  hav- 
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ing  regard  to  the  nature  of  the  goods  and  the  other  circumstances  of  the 
casa  If  the  seller  omit  so  to  do,  and  the  goods  are  lost  or  damaged  in  course 
of  transit)  the  buyer  may  decline  to  treat  the  delivery  to  the  carrier  as  a 
delivery  to  himself,  or  may  hold  the  seller  responsible  in  damages. 

(3)  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller  to  the 
buyer  by  a  route  involving  sea  transit,  under  circumstances  in  which  it  is 
usual  to  insure,  the  seller  must  give  such  notice  to  the  buyer  as  may  en- 
able him  to  insure  them  during  their  sea  transit,  and,  if  the  seller  fails  to 
do  so,  the  goods  shall  be  deemed  to  be  at  his  risk  during  such  sea  transits 

83.  Where  the  seller  of  goods  agrees  to  deliver  them  at  his  own  risk  at  a 
place  other  than  that  where  they  are  when  sold,  the  buyer  must,  neverthe> 
less,  unless  otherwise  agreed,  take  any  risk  of  deterioration  in  the  goods 
necessarily  incident  to  the  course  of  transit. 

84.  (1)  Where  goods  are  delivered  to  the  buyer,  which  he  has  not  previ- 
ously examined,  he  is  not  deemed  to  have  accepted  them  unless  and  until 
he  has  had  a  reasonable  opportunity  of  examining  them  for  the  purpose  of 
ascertaining  whether  they  are  in*conformity  with  the  contract 

(2)  Unless  otherwise  agreed,  when  the  seller  tenders  delivery  of  goods  to 
the  buyer,  he  is  bound,  on  request,  to  afford  the  buyer  a  reasonable  oppor- 
tunity of  examining  the  goods  for  the  purpose  of  ascertaining  whether  they 
are  in  conformity  with  the  contract 

85.  The  buyer  i?  deemed  to  have  accepted  the  goods  when  he  intimates 
to  the  seller  that  he  has  accepted  them,  or  when  the  goods  have  been  de- 
livered to  him,  and  he  does  any  act  in  relation  to  them  which  is  incon- 
sistent with  the  ownership  of  the  seller,  or  when,  after  the  lapse  of  a  rea- 
sonable time,  he  retains  the  goods  without  intimating  to  the  seller  that  he 
has  rejected  them. 

86.  Unless  otherwise  agpreed,  where  goods  are  delivered  to  the  buyer,  and 
he  refuses  to  accept  them,  having  the  right  so  to  do,  he  is  not  bound  to  re- 
turn them  to  the  seller,  but  it  is  sufficient  if  he  intimates  to  the  seller  that 
he  refuses  to  accept  them. 

87.  When  the  seller  is  ready  and  willing  to  deliver  the  goods,  and  re- 
quests the  buyer  to  take  delivery,  and  the  buyer  does  not  within  a  reason- 
able time  after  such, request  take  delivery  of  the  goods,  he  is  liable  to  the 
seller  for  any  loss  occasioned  by  his  neglect  or  refusal  to  take  delivery,  and 
also  for  a  reasonable  charge  for  the  care  and  custody  of  the  gooda  Pro- 
vided that  nothing  in  this  section  shall  affect  the  rights  of  the  seller  where 
the  neglect  or  refusal  of  the  buyer  to  take  delivery  amounts  to  a  repudiar 
tion  of  the  contract 

PART  IV. 

RIGHTS  OF  UNPAID  SELLER  AGAINST  THE  GOOD& 

38.  (1)  The  seller  ol^  goods  is  deemed  to  be  an  '* unpaid  seller"  within  the 
meaning  of  this  Act  — 
(a)  When  the  whole  of  the  price  has  not  been  paid  or  tendered; 
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(b)  When  a  bill  of  exchange  or  other  negotiable  instru  i 
ceived  as  conditional  payment,  and  the  condition  on  whic  I 
has  not  been  fulfilled  by  reason  of  the  dishonor  of  the  ins 
ivise. 

(2)  In  this  part  of  this  Act  the  term  "  seller ''  includes  i  i 
in  the  position  of  a  seller,  as,  for  instance,  an  agent  of  t] 
the  bill  of  lading  has  been  indorsed,  or  a  consignor  or  ag  i 
self  paid,  or  is  directly  responsible  for,  the  price. 

89.  (1)  Subject  to  the  provisions  of  this  Act,  and  of  ai  i 
behalf,  notwithstanding  that  the  property  in  the  goods  m  i 
the  buyer,  the  unpaid  seller  of  goods,  as  such,  has  by  imp 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the 
in  possession  of  them; 

(&)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  st : 
in  transitu  after  he  has  parted  with  the  possession  of  thei  ( 

(c)  A  right  of  resale  as  limited  by  this  Act 

(2)  Where  the  property  in  goods  has  not  passed  to  the  1 1 
seller  has,  in  addition  to  his  other  remedieSi  a  right  of  wit! . 
similar  to  and  oo-extensive  with  his  rights  of  lien  and  sto]  i 
where  the  proi>erty  has  passed  to  the  buyer. 

40.  In  Scotland  a  seller  of  goods  may  attach  the  same  : 
hands  or  possession  by  arrestment  or  poinding;  and  sue 
poinding  shall  have  the  same  operation  and  effect  in  a  cona  ] 
wise  as  an  arrestment  or  poinding  by  a  third  party. 

UNPAID  seller's  LIEN. 

41.  (1)  Subject  to  the  provisions  of  this  Act,  the  unpai : 
who  is  in  possession  of  them  is  entitled  to  retain  possessio 
payment  or  tender  of  the  price  in  the  following  cases,  nai: 

(a)  Where  the  goods  have  been  sold  without  any  stipulal 

(b)  Where  the  goods  have  been  sold  on  credit,  but  the  U 
expired; 

(c)  Where  the  buyer  becomes  insolvent. 

(2)  The  seller  may  exercise  his  right  of  lien  nof  withstand 
possession  of  the  goods  as  agent  or  bailee  or  custodier  for  I 

42.  Where  an  unpaid  seller  has  made  part  delivery  of  tl: 
exercise  his  right  of  lien  or  retention  on  the  remainder,  i 
delivery  has  been  made  under  such  circumstances  as  to  sh<: 
to  waive  the  lien  or  right  of  retention. 

43.  (1)  The  unpaid  seller  of  goods  loses  his  lien  or  ri|; 
thereon — 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bai 
for  the  purpose  of  transmission  to  the  buyer  without  reser 
disposal  of  the  goods: 

(b)  When  the  buyer  or  his  agent  lawfully  obtains  possess 

(c)  By  waiver  thereofi 

94 
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(3)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of  retention  thereout 
does  not  lose  his  liea  or  right  of  retention  bj  reason  only  that  he  has  ob- 
tained judgment  or  decree  for  the  prioe  of  the  goods. 

STOPPAGB  m  TRANsrrn. 

44.  Subject  to  the  provisions  of  this  Act,  when  the  buyer  of  goods  be- 
comes insolvent,  the  unpaid  seller  who  has  parted  with  the  possession  of 
the  goods  has  the  right  of  stopping  them  in  transitUy  that  is  to  say,  he  may 
resume  possession  of  the  goods  as  long  as  they  are  in  course  of  transit,  and 
may  retain  them  until  payment  or  tender  of  the  prioa 

45.  (1)  Goods  are  deemed  to  be  in  course  of  transit  from  the  time  when 
they  are  delivered  to  a  carrier  by  land  or  waten  or  other  bailee  or  custodier 
for  the  purpose  of  transmission  to  the  buyer,  until  the  buyer,  or  his  agent 
in  that  behalf,  takes  delivery  of  them  from  such  carrier  or  other  baUee  or 
custodier. 

(2)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of  the  goods 
before  their  arrival  at  the  appointed  destination,  the  transit  is-at  an  end. 

(3)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination,  the 
carrier  or  other  bailee  or  custodier  acknowledges  to  the  buyer,  or  his  agent, 
that  he  holds  the  goods  on  his  behalf  and  continues  in  possession  of  them 
as  bailee  or  custodier  for  the  buyer,  or  his  agent,  the  transit  is  at  an  end, 
and  it  is  immaterial  that  a  further  destination  for  the  goods  may  have  been 
indicated  by  the  buyer. 

(4)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee 
or  custodier  continues  in  possession  of  them,  the  transit  is  not  deemed  to  be 
at  an  end,  even  if  the  seller  has  refused  to  receive  them  back. 

(5)  When  goods  are  dMivered  to  a  ship  chartered  by  the  buyer  it  is  a 
question  depending  on  the  circumstances  of  the  particular  case,  whether 
they  are  in  the  possession  of  the  master  as  ti  carrier,  or  as  agent  to  the 
buyer. 

(6)  Where  the  carrier  or  other  bailee  or  custodier  wrongfully  refuses  to 
deliver  the  goods  to  the  buyer,  or  his  agent  in  that  behalf,  the  transit  is 
deemed  to  be  at  an  end.  ^ 

(7)  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer,  or  his 
agent  in  that  belialf,  the  remainder  of  the  goods  may  be  stopped  in  transitu^ 
unless  such  part  delivery  has  been  made  under  such  circumstances  as  to 
show  an  agreement  to  give  up  possession  of  the  whole  of  the  goods. 

46.  (1;  The  unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu 
either  by  taking  actual  possession  of  the  goods,  or  by  giving  notice  of  his 
claim  to  the  carrier  or  other  bailee  or  custodier  in  whose  possession  the 
goods  are.  Such  notice  may  be  given  either  to  the  person  in  actual  posses- 
sion of  the  goods  or  to  his  principal.  In  the  latter  case  the  notice,  to  be 
effectual,  must  be  given  at  such  time  and  under  such  circumstances  that 
the  principal,  by  the  exercise  of  reasonable  diligence,  may  communicate  it 
to  his  servant  or  agent  in  time  to  prevent  a  delivery  to  the  buyer. 
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(3)  When  notice  of  stoppage  in  transitu  is  given  1  < 
carrier,  or  other  bailee  or  custodier  in  possession  of  th 
deliver  the  goods  to,  or  according  to  the  directions    i 
expenses  of  such  redelivery <must  be  borne  by  the  sellei 

RESALE  BY  BUYER  OR  SELLER. 

47.  Subject  to  the  provisions  of  this  Act,  the  unpaid   i 
or  retention  or  stoppage  in  transitu  is  not  affected  b 
disposition  of  the  goods  which  the  buyer  may  have  ma  I 
has  assented  thereta 

Provided  that  where  a  document  of  title  to  goods  I 
transferred  to  any  person  as  buyer  or  owner  of  the  goo  i 
transfers  the  document  to  a  person  who  takes  the  docu  i 
and  for  valuable  consideration,  then,  if  such  last-mem  i 
by  way  of  sale,  the  unpaid  seller's  right  of  lien  or  reten 
transitu  is  defeated,  and  if  such  last-mentioned  trans  i 
pledge  or  other  disposition  for  value,  the  unpaid  seller's 
tention  or  stoppage  in  transitu  can  only  be  exercised  si 
of  the  transferee. 

48.  (1)  Subject  to  the  provisions  of  this  section,  a  coi 
rescinded  by  the  mere  exercise  by  an  unpaid  seller  of  i  i 
retention  or  stoppage  in  transitu, 

(2)  Where  an  unpaid  seller  who  has  exercised  his  rig  I 
tion  or  stoppage  in  transitu  resells  the  goods,  the  buy( : 
title  thereto  as  against  the  original  buyer. 

(8)  Where  the  goods  are  of  a  perishable  nature,  or  i 
seller  gives  notice  to  the  buyer  of  his  intention  to  res 
does  not  within  a  reasonable  time  pay  or  tender  the  pric ; 
may  resell  the  goods  and  recover  from  the  original  buye  i 
loss  occasioned  by  his  breach  of  contract^ 

(4)  Where  the  seller  expressly  reserves  a  right  of  resal  ■ 
should  make  default,  and,  on  the  buyer  making  default 
the  original  contract  of  sale  is  thereby  rescinded,  but  wi 
any  claim  the  seller  may  have  for  damages 

PART  V. 

ACTIONS  FOR  BREACH  OF  THE  CONT] 

REMEDIES  OF  THE  SELLER. 

49.  (1)  Where,  under  a  contract  of  sale,  the  property 
passed  to  the  buyer,  and  the  buyer  wrongfully  neglecti 
for  the  goods  according  to  the  terms  of  the  contract,  thei 
tain  an  action  against  him  for  the  price  of  the  goods. 

(2)  Where,  under  a  contract  of  sale,  the  price  is  payabli 
irrespective  of  delivery,  and  the  buyer  wrongfully  negl 
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ps7  such  price,  the  seller  ma;  maiotaiD  on  action  for  the  price,  although 
Che  property  in  the  goods  has  not  passed,  and  tha  goods  have  not  been  ap- 
propriated to  the  contract. 

(3)  Nothing  in  this  section  ahal)  prejndic«  the  right  of  the  seller  in  Soot- 
land  to  recover  interest  on  the  price  from  the  date  of  tender  of  the  goods, 
or  from  the  date  on  which  the  price  was  payable,  as  the  case  may  be. 

oO.  (1)  Where  the  buyer  wrongfully  neglectB  or  refuses  to  accept  and 
pay  for  the  goods,  the  seller  may  nutintain  an  action  ag&inst  him  for  dan> 
ages  for  non-acceptanoa 

(2)  The  measoiB  of  damages  is  the  estimated  loss  directly  and  natnmlly 
resulting,  in  the  ordinary  course  of  events,  from  the  buyer's  breaoh  of  ood- 

(3)  Where  there  is  an  available  market  for  the  goods  in  question  the 
measure  of  damages  is  prima  facie  to  be  ascertained  by  the  difference  be- 
tween the  contract  price  and  the  market  or  current  price  at  the  time  or 
times  when  the  goods  ought  to  have  been  accepted,  or,  if  no  time  was  fixed 
for  acceptance,  then  at  the  time  of  the  refusal  to  aoccepU 

REMEDIES  OF  THE  HDTEB. 

SI.  (1)  Where  the  seller  wrom^nlly  n^lects  or  refuses  Co  deliver  the 
goods  to  the  buyer,  the  buyer  may  maintain  an  action  against  the  seller  for 
damages  for  non -delivery. 

(3)  The  measure  of  damages  is  the  estimated  loss  directly  and  naturally 
resulting,  in  the  ordinary  oonise  of  events,  from  the  seller's  breach  of  con- 

(8)  Where  there  ia  an  available  market  for  the  goods  in  question  the 
measure  of  damages  ia  prima  facie  to  be  ascertained  by  the  difference  be- 
tween the  contract  price  and  the  market  or  current  price  of  the  goods  at 
the  time  or  times  when  they  ought  to  have  been  delivered,  or.  if  no  time 
was  fixed,  then  at  the  time  of  the  refusal  to  deliver. 

53.  In  any  action  for  breach  of  contract  to  deliver  specific  or  ascertained 
gooda  the  court  mB,y,  if  it  thinka  fit,  on  the  application  of  the  plaintiff,  by 
its  judgment  or  decree  direct  that  the  contract  shall  be  performed  specific- 
ally, without  giving  the  defendant  the  option  of  retaining  the  goods  on 
payment  of  damages.  The  judgment  or  decree  may  he  unconditional,  or 
upon  such  terma  and  conditions  as  to  damages,  payment  of  the  pricet  and 
otherwise,  as  (o  the  court  may  seem  just,  and  the  application  by  the  [daint- 
iS  may  be  made  at  at  any  time  before  judgment  or  decree. 

The  provisions  of  this  section  shall  be  deemed  to  be  supplementary  to, 
and  not  in  derogation  of,  the  right  of  specific  implement  in  Scotland. 

«3.  (1)  Where  there  is  a  breach  of  warranty  by  the  seller,  or  where  the 
buyer  elects,  or  is  compelled,  to  treat  any  breach  of  a  condition  on  the  port 
of  the  seller  as  a  breach  of  warranty,  the  buyer  is  not  by  reason  only  of  such 
breaoh  of  warranty  entitled  to  reject  the  goods;  but  he  may 

(a)  set  np  againat  the  seller  the  breach  of  warranty  in  diminution  or  ex- 
tinction of  the  price;  <w 
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(5)  maintain  an  action  against  the  seller  for  damages  for  the  breach  of 
warranty. 

(2)  The  measnre  of  damages  for  breach  of  warranty  is  the  estimated  loss 
directly  and  naturally  resulting,  in  the  ordinary  coarse  of  events,  from  the 
breach  of  warranty. 

(8)  In  the  case  of  breach  of  warranty  of  quality  such  loss  is  prima  facie 
the  difference  between  the  value  of  the  goods  at  the  time  of  delivery  to  the 
buyer  and  the  value  they  would  have  had  if  they  had  answered  to  the  war- 
ranty. 

(4)  The  fact  that  the  buyer  has  set  up  the  breach  of  warranty  in  diminu- 
tion or  extinction  of  the  price  does  not  prevent  him  from  maintaining 
an  action  for  the  same  breach  of  warranty  if  he  has  suffered  farther  dam- 
age. 

(5)  Nothing  in  this  section  shall  prejudice  or  affect  the  buyer's  right  of 
rejection  in  Scotland  as  declared  by  this  Act. 

54.  Nothing  in  this  Act  shall  affect  the  right  of  the  buyer  or  the  seller 
to  recover  interest  or  special  damages  in  any  case  where  by  law  interest  or 
special  damages  may  be  recoverable,  or  to  recover  money  paid  where  the 
consideration  for  the  payment  of  it  has  failed. 

PART  VI. 

SUPPLEMENTARY. 

55.  Where  any  right,  duty,  or  liability  would  arise  under  a  contract  of 
sale  by  implication  of  law,  it  may  be  negatived  or  varied  by  express  agree- 
ment or  by  the  course  of  dealing  between  the  parties,  or  by  usage,  if  the 
usage  be  such  as  to  bind  both  parties  to  the  contract 

56.  Where,  by  this  Act,  any  reference  is  made  to  a  reasonable  time  the 
question  what  is  a  reasonable  time  is  a  question  of  fact. 

57.  Where  any  right,  duty,  or  liability  is  declared  by  this  Act,  it  may, 
unless  otherwise  by  this  Act  provided,  be  enforced  by  action. 

58.  In  the  case  of  a  sale^  by  auction  — 

(1)  Where  goods  are  put  up  for  sale  by  auction  in  lots,  each  lot  is  prima 
facte  deemed  to  be  the  subject  of  a  separate  contract  of  sale: 

(2)  A  sale  by  auction  is  complete  when  the  auctioneer  announces  its  com- 
pletion by  the  fall  of  the  hammer,  or  in  other  customary  manner.  Until 
such  announcement  is  made  any  bidder  may  retract  his  bid: 

(3)  Where  a  sale  by  auction  is  not  notified  to  be  subject  to  a  right  to  bid 
on  belialf  of  the  seller,  it  shall  not  be  lawful  for  the  seller  to  bid  himself 
or  to  employ  any  person  to  bid  at  such  sale,  or  for  the  auctioneer  know- 
ingly to  take  any  bid  from  the  seller  or  any  such  person:  Any  sale  contra- 
vening this  rule  may  be  treated  as  fraudulent  by  the  buyer: 

(4)  A  sale  by  auction  may  be  notified  to  be  subject  to  a  reserved  or  upset 
price,  and  a  right  to  bid  may  also  be  reserved  expressly  by  or  on  behalf  of 
the  seller. 
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Where  a  right  to  bid  is  expressly  reserved,  but  not  otherwise,  the  seller, 
or  any  one  person  on  his  behalf,  may  bid  at  the  auction. 

59.  In  Scotland  where  a  buyer  has  elected  to  accept  goods  which  he 
might  have  rejected,  and  to  treat  a  breach  of  contract  as  only  giving  rise 
to  a  claim  for  damages,  he  may,  in  an  action  by  the  seller  for  the  price^ 
be  required,  in  the  discretion  of  the  court  before  which  the  action  depends, 
to  consign  or  pay  into  court  the  price  of  the  goods,  or  part  thereof^  or  to 
give  other  reasonable  security  for  the  due  payment  thereot 

60.  The  enactments  mentioned  in  the  schedule  to  this  Act  are  hereby 
repealed  as  from  the  commencement  of  this  Act  to  the  extent  in  that 
schedule  mentioned. 

Provided  that  such  repeal  shall  not  affect  anything  done  or  suffered,  or 
any  right,  title  or  interest  acquired  or  accrued  before  the  commencement 
of  this  Act>  or  any  legal  proceeding  or  remedy  in  respect  of  any  such  thin^» 
right,  title,  or  interest 

61.  (1)  The  rules  in  bankruptcy  relating  to  contracts  of  sale  shall  con- 
tinue to  apply  thereto,  notwithstanding  anything  in  this  Act  contained. 

(3)  The  rules  of  the  common  law,  including  the  law  merchant,  save  in 
so  far  as  they  are  inconsistent  with  the  express  provisions  of  this  Act,  and 
in  particular  the  rules  relating  to  the  law  of  principal  and  agent  and  the 
effect  of  fraud,  misrepresentation,  duress  or  coercion,  mistake,  or  other  in- 
validating cause,  shall  continue  to  apply  to  contracts  for  the  sale  of  goods. 

(3)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  shall  affect  the 
enactments  relating  to  bills  of  sale,  or  any  enactment  relating  to  the  sale 
of  goods  which  is  not  expressly  repealed  by  this  Act 

(4)  The  provisions  of  this  Act  relating  to  contracts  of  sale  do  not  apply 
to  any  transaction  in  the  form  of  a  contract  of  sale  which  is  intended  to 
operate  by  way  of  mortgage,  pledge,  charge,  or  other  security. 

(5)  Nothing  in  this  Act  shall  prejudice  or  affect  the  landlord's  right  of 
hypothec  or  sequestration  for  rent  in  Scotland. 

62.  (1)  In  this  Act,  unless  the  context  or  subject-matter  otherwise  re- 
quires,— 

**  Action  "  includes  counterclaim  and  set  off,  and  in  Scotland  condescend- 
ence and  claim  and  compensation: 
'* Bailee"  in  Scotland  includes  custodier: 
"  Buyer  "  means  a  person  who  buys  or  agrees  to  buy  goods: 
"  Contract  of  sale  "  includes  an  agreement  to  sell  as  well  as  a  sale: 
**  Defendant "  includes  in  Scotland  defender,  respondent,  and  claimant  in 
a  multiplepoinding: 

"  Delivery '-  means  voluntary  transfer  of  possession  from  one  person  to 
another: 

**  Document  of  title  to  goods "  has  the  same  meaning  as  it  has  in  the 
Factors  Acts: 

"Factors  Acts  "  means  the  Factors  Act,  1889,  the  Factors  (Scotland)  Act, 
1890,  and  any  enactment  amending  or  substituted  for  the  same: 
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"  Fault "  means  wrongful  act  or  default: 

''Future  goods"  means  goods  to  be  manufactured  or  acquired  by  the 
seller  after  the  making  of  the  contract  of  sale: 

"  Goods "  include  all  cliattels  personal  other  than  things  in  action  and 
money,  and  in  Scotland  all  corporeal  movables  except  money.  The  term 
includes  emblements,  industrial  growing  crops,  and  things  attached  to  or 
forming  part  of  the  land  which  are  agreed  to  be  severed  before  sale  or 
under  the  contract  of  sale: 

"Lien  *'  in  Scotland  includes  right  of  retention: 

''Plaintiff  includes  pursuer,  complainer,  claimant  in  a  multiplepoinding 
and  defendant  or  defender  counterclaiming: 

"  Property ''  means  the  general  property  in  goods>  and  not  merely  a  special 
property: 

**  Quality  of  goods  "  includes  their  state  or  condition: 

"Sale"  includes  a  bargain  and  sale  as  well  as  a  sale  and  delivery: 

''Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods: 

"Specific  goods*'  mean  goods  identified  and  agreed  upon  a;t  the  time  a 
contract  of  sale  is  mad& 

"  Warranty  "  as  regards  England  and  Ireland  means  an  agreement  with 
reference  to  goods  which  are  the  subject  of  a  contract  of  sale,  but  collateral 
to  the  main  purpose  of  such  contract,  the  breach  of  which  gives  rise  to  a 
claim  for  damages,  but  not  to  a  right  to  reject  the  goods  and  treat  the  con- 
tract as  repudiated. 

As  regards  Scotland  a  breach  of  warranty  shall  be  deemed  to  be  a  failure 
to  perform  a  material  part  of  the  contract 

(2)  A  thing  is  deemed  to  be  done  "  in  good  faith  "  within  the  meaning  of 
this  Act  when  it  is  in  fact  done  honestly,  whether  it  be  done  negligently 
or  not 

(3)  A  person  is  deemed  to  be  insolvent  within  the  meaning  of  this  Act 
who  either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of  business, 
or  cannot  pAj  his  debts  as  they  become  due,  whether  he  has  committed  an 
act  of  bankruptcy  or  not  and  whether  he  has  become  a  notour  bankrupt 
or  not 

(4)  Goods  are  in  a  "  deliverable  state  "  within  the  meaning  of  this  Act 
when  they  are  in  such  a  state  that  the  buyer  would  under  the  contract  be 
bound  to  take  delivery  of  ^heuL 

68.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one 
thousand  eight  hundred  and  ninety-four. 
64  This  Act  may  be  cited  as  the  Sale  of  Goods  Act,  189a 
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[References  are  to  sections.] 
ABANDONMENT— 
of  lien,  see  Lien. 

**  ABOUT"— 

how  construed,  as  to  time,  1134 
as  to  quantity,  1160. 

ABSCONDING  DEBTOR— 

right  to  stop  goods  consigned  to,  1541. 

ABSOLUTE  SALE  — 
defined,  7. 

ACCEPTANCE  — 

L  ACXTBFTANCB  OB  ASSENT  TO  OfFEB  TO  SELL  (seC  CONTRACT  OF  SaUS). 

n.  Under  Statute  of  Frauds  (see  Statute  of  Frauds). 
ni  Bt  Buyer  in  Pursuance  of  Contract. 
in  general*  1368. 

what  meant  by  acceptance,  1364 
in  what  cases  requisite,  1865. 
1.  Acceptance  in  Caae  of  Present  Sale, 
acceptance  here  contemporaneous  with  contract,  1866. 
receipt  where  delivety  postponed,  1367. 
waiver  of  irregular  delivery,  136& 
2b  Acceptance  in  Caae  of  Executory  Contract, 
necessity  and  nature  of  acceptance  here,  1869. 
what  is  meant  by  acceptance  in  these  cases,  1370, 1871. 
what  buyer  is  bound  to  accept,  1872. 
when  and  where  buyer  is  boimd  to  accept,  1878. 
waiver  of  irregular  delivery,  1874 
buyer's  right  of  inspection  before  acceptance,  1875, 1876. 

time^  place  and  method  of  test,  1877. 

right  to  use  or  consume  goods  in  test,  1878L 
express  acceptance,  1879. 
implied  acceptance;  retention  beyond  reasonable  time,  1380, 1381. 

retention  beyond  agreed  time,  1382. 

acceptance  after  test  agreed  upon;  failure  to  give  notice,  1888, 1884 

waiver  of  the  notice,  1385, 1386. 

acts  of  ownership  indicating  acceptance^  1887. 
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References  are  to  sections:  Vol.  I,  {{  1-707;  VoL  n,  {{  706-186QL 

ACCEPTANCE  (continued)— 
effect  of  aoceptance,  1888. 
as  waiver  of  time,  1889. 
as  waiver  of  quantity,  1890. 
as  waiver  of  quality — 

1.  Where  there  was  no  warranty,  1891. 

2.  Where  there  was  implied  warranty  or  condition,  1392^  1893» 
8L  Where  there  was  an  express  warranty,  1894  1895b 

efifect  of  acceptance  where  contract  provides  that  it  shall  be  conclu- 
sive, 189e. 

effect  of  acceptance  when  brought  about  by  fraud,  mistake  or  prom- 
ise to  remedy,  1897. 

effect  of  acceptance  or  rejection  in  part,  1898-1401. 

rejection;  method  and  effect,  1402^  1408. 

IV.  Of  Articles  in  Payment. 

of  forged  or  invalid  note  as  payment,  1439. 

of  note  of  insolvent  as  payment,  1480. 

of  note  as  payment  when  induced  by  fraud,  1431. 

of  dishonored  or  forged  check  as  payment,  1436. 

of  bill  or  note  not  due  extends  time  of  payment^  1428. 

V.  Op  Performance. 
effect  of,  as  waiver,  1078. 

VL  Of  Part  Performance  (see  Part  PerformanceX 

ACCESSIONS— 

to  goods  sold  conditionally,  686,  642. 

ACTION  (see  Remedies;  Specific  Performance)  — 
for  price,  title  passed  and  goods  delivered,  1658. 
when  credit  given,  1659. 
when  bill  or  note  was  to  be  given,  1664 
actual  delivery  and  acceptance  necessary  to  sustain,  for  goods  sold 

and  delivered,  1666. 
title  passing,  though  goods  not  delivered,  1667. 
where  seller  has  yet  to  do  something  to  the  goods,  1668. 
where  seller  holds  as  bailee  for  buyer,  1669. 
where  seller  claims  his  lien,  1670, 1671. 
where  seller  stops  goods  in  transit,  1672.  t 

where  buyer  fails  or  refuses  to  take  goods,  1674-1682. 
for  residue  of  price  after  resale  in  pursuance  of  lien,  1673. 
for  damages,  proper  remedy  when  title  not  passed  and  goods  not  de- 
livered, 1689. 
for  damages  and  recovery  of  goods  when  title  not  passed  but  goods 

delivered,  1684-168a 
for  full  contract  price  after  tender  allowed  in  some  jurisdictions,  1694- 
169a 
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Referenoea  are  to  sections:  Vol.  I,  $$  1-707;  Vol.  n,  SS  798-1860. 

ACmON  (continued)  — 

for  damages,  when  performance  countermanded,  1699l 

for  damages,  when  order  countermanded,  1700, 1701. 

for  damages,  usual  remedy  for  breach  of  seller's  contract  to  sell  and 

convey,  1784, 1736. 
form  oU  in  suit  for  breach  of  warranty  of  kind,  eta,  1809, 1810. 
when  warranty  express  or  implied,  1810. 

choice  o(  where  bill  or  note  is  not  taken  in  absolute  payment,  1427. 
for  deceit,  buyer  against  seller,  1889  ei  9eq, 

seller  against  buyer,  166^ 
to  foreclose  seller's  lien,  1620. 
by  conditional  vendor,  619. 
does  recovery  of  goods  bar,  620. 

ADDITIONS  — 

to  property  conditionally  sold,  686. 

ADMINISTRATORS  — 
sales  by,  195. 
acceptance  of  goods  by,  under  statute  of  frauds,  866. 

ADVANCES— 

consignment  on  account  of  previous^  751  et  9eq, 

ADVERTISEMENTS  — 
warranties  in,  1340. 

AFFIRMATION  — 

direct  and  positive,  constitutes  warranty,  1285. 

AGENCY— 

to  buy,  sale  to  be  distinguished  from,  41,  42. 
to  sell,  sale  to  be  distinguished  from,  43-50. 

AGENTS  — 

sales  and  purchases  by,  171  et  seq, 

authority  to  sell  conferred  by  law,  174 
conferred  by  act  of  party,  175  et  eeq, 
implied,  176. 
how  construed,  175, 176. 
authority  to  buy,  187  et  seq, 
express,  187. 
implied,  188  et  aeq. 
how  construed,  187, 188. 
signing  by,  of  note  or  memorandum  to  s&tlsfy  statute  of  frauds,  452 

etseq, 
delivery  to,  1178. 

right  of,  to  stop  goods  in  transit,  1588,  1587. 
waiver  of  notice  of  rejection  by,  1886^ 


^ 
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AGENTS  (continued)— 

warranties  by  agents,  1278, 1279. 

agent's  implied  authority  to  warrant  title,  1280. 

agent's  implied  authority  to  warrant  quality*  1281-1288. 

custom;  judicial  notice,  1284 

customary  warranties  on  sales  of  machinery,  1285, 1286. 

sale  by.  sample,  1287. 

authority  limited  to  a  particular  warranty,  1288. 
limitations  upon  power  to  warrant;  unusual  warranties^  128d-12d2L 
authority  exhausted,  when,  1293. 
authority  to  warrant  soundness  of  horses*  1294 
authority  of,  to  receiTe  payment  may  be  expressly  authorized,  1443L 
not  implied  from  possession  of  bill,  144S. 

implied  from  possession  of  goods  or  other  indicia  of  ownership  by- 
agent,  1446. 
not  implied  from  authority  to  sell  merely  or  to  solicit  orders,  1447. 
when  traveling  salesmen  may  receive  payment,  1448. 
when  payment  to  agent  part  of  terms  of  sale,  1449. 
how  notice  of  want  of  authority  to  be  given,  1450. 
when  agent  is  ostensible  principal,  1451, 1452. 
when  agent  is  in  possession  of  securities,  1458. 
whether  implied  from  relation  of  parties,  1454 
agent  to  receive  payment,  may  take  money  only,  1455. 
agent  may  not  receive  in  payment  note  of  debtor  payable  to  himself^ 
1455. 

or  one  due  his  principal,  1455. 

or  note  or  bond  of  himself,  1455. 

or  note  of  a  third  person,  1455. 

or  draft  or  order  on  a  stranger,  1455. 

or  merchandise  of  any  kind,  1455, 

or  depreciated  currency,  1455. 

or  corporate  bonds,  1455. 

or  set  off  a  claim  due  himself,  1455. 

or  take  property  for  his  own  use  in  payment,  1455. 

or  check,  1460. 
when  may  take  certificates  of  deposit,  1455. 
may  not  release  or  compromise  a  debt,  1456. 
may  receive  part  payment,  1457. 
may  not  extend  time,  1458. 
may  not  receive  before  due,  1459. 
authority  to  take  note  or  check  does  not  imply  authority  to  indorse  and 

collect,  1461. 
agent  authorized  to,  may  not  deal  with  the  funds,  1463. 
authority  to  make  payment*  1465. 
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AGREEMENT  FOR  FUTURE  AGREEMENT  TO  SELL  — 
how  differs  from  present  sale,  2. 

AGREEMENT  TO  SELL  — 
how  differs  from  sale,  2. 

«  ALL  CONVENIENT  SPEED  "  — 
how  construed,  1134. 

"ALL  RIGHT"— 

assertion  that  animal  is,  as  warranty,  1260. 

AI.TERATION  — 

of  memorandum  under  statute  of  frauds,  472. 
in  time  or  plaoe  of  delivery,  1151. 

ALTERATIONS  — 

to  existing  chattels,  title  passes  when,  762. 

A.MBIGUITY  — 

in  terms  of  contract,  effect  of  on  specific  performance,  1788. 

AJNIMALS  - 

to  be  bom,  sale  of,  200. 

ANNEXING  TO  REALTY  — 

goods  conditionally  sold,  644  et  seq. 

A.NNOUNCEMENTS  — 
as  offers  of  goods,  224 

ANTICIPATORY  BREACH  (see  Renunciation;  Repudiation;  Counter- 
MANDma). 

APPARENT  OWNER  (see  Ostensible  Title)  — 
sales  by,  154  et  seq, 

APPEARANCE  OF  TITLE  — 

from  possession  of  goods,  157, 167. 
from  possession  of  documents,  166. 

APPEARANCES  OF  OWNERSHIP  (see  Apparent  Title;  Ostensible 
Title;  Defeasiblb  Title;  Indicia  of  Ownership). 

APPRAISAL— 

sale  of  goods  **  to  be  appraised,"  674 

APPROPRIATION  OF  GOODS  TO  CONTRACT  — 
1.  Of  Appropriation  in  Gfeneral 
general  necessity  for  appropriation,  721. 
what  meant  by  appropriation,  722. 
who  interested  in  question,  728. 
who  may  make  the  appropriation,  724,  725. 
what  constitutes  appropriation  in  general,  726. 

appropriation  consists  of  acts,  not  mere  intention,  727. 
acts  must  be  in  fulfillment  of  contract,  728. 
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APPROPRIATION  OF  GOODS  TO  CONTRACT  (continued)— 
assent  to  the  appropriation,  729. 

buyer's  assent  made  necessary  by  terms  of  contract,  780. 
buyer's  assent  required  by  implication;  sale  by  sample,  731. 
how  buyer's  assent  g^ven  when  required,  732. 

2.  Of  Appropriation  when  Seller  is  to  Deliver  Goods, 
how  when  seller  is  to  select  and  deliver  the  goods,  733. 

3.  Of  Appropriation  where  Buyer  is  to  Come  for  Goods. 
how  when  buyer  is  to  come  and  get  the  goods,  734. 

effect  of  putting  goods  into  buyer's  conveyance,  73& 

4  Of  Appropriation  where  Seller  is  to  Send  Goods  by  Carrier, 
how  when  seller  is  to  send  goods  by  carrier,  736-739. 
intention  governs,  740. 

payment  of  freight  as  evidence,  741. 

agreement  that  goods  shall  not  be  paid  for  unless  they  arrive,  742l 

further  of  the  intention,  743-745. 
goods  must  be  sent  in  conformity  with  order,  746. 
due  care  must  be  used  in  shipping,  747. 

remedy  over  against  carrier  mast  be  preserved,  748. 

duty  to  insure,  749. 
what  constitutes  delivery  to  the  carrier,  750. 

6.  Of  Appropriation  where  Goods  Consigned  on  Account  of  Previous  Ad- 
vances, 
how  when  goods  consigned  on  account  of  previous  advances,  751,  753L 

APPROVAL  — 

sales  on,  by  buyer,  657  et  seq, 
by  third  persons,  672  et  seq, 

ARRIVE  — 

sale  of  goods  "  to  arrive,"  652  et  seq, 

ASCERTAINMENT  OF  PRICE  — 

as  condition  precedent,  515  et  seq.,  527,  nota 

ASSENT  (see  CoNTRAcrr  op  Sale)  — 

of  buyer  to  appropriation  of  goods,  729  et  seq. 

«AT  ONCE"— 

meaning  of,  1134 

ATTACHMENT  — 

of  goods  by  buyer's  creditors,  does  not  defeat  stoppage  in  transitu,  1571. 
See  Stoppage  m  Transitu. 

ATTORNEY'S  FEES  — 

as  necessaries  for  infant,  182i 
for  wife^  185. 
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l:  Vol.  I,  H 1-7971  ToL  n,  H  W8-I880. 

ATTORNMENT— 

1100688117  for,  if  goods  in  hands  of  bailee,  1193. 

divests  aeller'a  lien,  1493, 14H. 

eSect  of,  on  stoppage  in  tranmtu,  15T(mS83. 
AUCTION— 

sales  by,  within  statute  of  fnuds,  827,  SSL 
AUCTIONEER  — 

signing  noto  or  memoiandnm  under  statute  of  fraada,  401,  48& 
AUGUST— 

"first  balf  of,"  ends  when,  118& 
AUTHORITY  TO  BUY  (see  Aoemto;  Hosbahd;  WjfE!  Chd-D;  Corpora- 
tion; Paktnebship). 
AUTHORITY  TO  SELL  (see  AaxHTs;  Infahts;  MAPumn  WouAS). 
AVOIDANCE  OF  SALE  (see  Rebcibsion;  TsaKiNATioif  07  CoNTaAOT]— 

by  ooDsent,  eee  Tkbmination  by  CONaKsT. 

for  failnifl  of  consideration,  see  FaiLubb  OF  Consideratioit. 

for  mistake,  see  Mistakk 

for  mfsrepreeeniation,  see  Hisrefbesentation. 

for  fraud,  see  Frattix 

for  illegality,  see  Illboautt. 

for  insanity,  78. 

for  infancy,  96-08, 107-109, 113-114 
BAILEE— 

transfer  of  title  to  goods  in  possession  of,  49L 

seller  as  bailee  of  buyer,  493. 

delivery  of  goods  in  hands  of,  1193. 
BAILMENT  — 

how  differs  from  sale.  19  et  »eq. 

with  privilege  of  purchaser,  31. 

option  to  buy  or  pay  for  use,  33. 

distinguished  from  conditional  enie,  563. 
BANK  BILia  — 

sales  of,  within  statute  of  frauds,  331. 
BARGAIN  AND  SALE  — 

defined.  & 
BARTER  (see  EzohahOE)  — 

bow  differs  from  sale,  13-15. 

uses  of  distinction,  16. 

waiver  of  tort  and  suing  in  attumpait,  17. 

authority  to  sell  does  not  justify  barter,  17. 

law  of  sale  usually  applies,  18. 

oontractti  for,  within  statute  of  frauds,  328. 
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"  BETWEEN  "— 

two  days,  how  construed,  1186w 

BICYCLE— 

as  "necessaries"  for  infant,  183L 

BILL  OF  LADING— 

possessor  of,  having  appearance  of  title,  16(L 
delivery  of,  effect  on  transfer  of  title,  740. 
sale  or  pledge  of  goods  by,  792. 
taking,  to  seller's  order,  774  et  seq. 

purpose  and  effect,  777,  778, 
attached  to  draft  on  buyer,  779. 

reserves  title  in  seller,  779  et  seq. 

custom  does  not  affect,  781. 

sending  invoice  or  copy  does  not  affect,  782L 
consigning  goods  to  buyer's  order,  788  et  seq, 
transfer  of,  during  transit  transfers  title,  790. 
delivery  by,  1194 

transfer  by,  divests  seller's  lien,  1498. 
assignment  of,  defeating  right  of  stoppage,  1563.     See  Stoppaob  in 

Transitu. 
liability  of  purchaser  of,  for  breach  of  warranty,  1816^ 

BILL  OF  PARCELS  — 

oral  warranty  may  accompany,  1255. 

BILL  OR  NOTE  (see  Payment;  Negotiable  Instruments;  Acceptance) — 
acceptance  of,  as  waiver  of  seller's  lien,  1481. 
effect  of,  upon  right  to  stop  in  transitu^  1604 

BONA  FIDE  PURCHASER  — 

from  insane  person,  74,  75,  78,  79. 

from  infant,  110. 

from  drunken  persons,  88. 

from  one  holding  by  defeasible  title,  146-158. 

from  one  holding  by  ostensible  title,  154  et  seq, 

from  fraudulent  grantee,  977. 

sale  for  cash  good  against,  555. 

conditional  sale  good  against,  599. 

BOOKS  — 

entries  in,  to  satisfy  statute  of  frauds,  430. 

BOUGHT  AND  SOLD  NOTES  — 

as  memorandum  under  statute  of  frauds,  468  et  9eq,    See  Statute  of 
Frauds. 

BRANDING— 

of  goods,  statutes  requiring,  1050. 
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BREACH  OF  CONTRACT  (see  Acttion;  Remedies;  Da 

BREACH  OF  WARRANTY  (see  Warranty;  Dakaqs 
rescission  for,  1806u 

BREEDER— 

implied  warranty  by,  of  animals  sold,  1854, 1855. 

BROKER  (see  Bought  and  Sold  Notes)  — 

signing  by,  nnder  statute  of  frauds,  463  et  seq, 
.  right  to  recover  for  gambling  deals,  1089. 

BULKY  GOODS  — 
delivery  of,  1197. 

BURDEN  OF  PROOF  — 

when  payment  by  check  is  alleged,  1485. 

BUTCHER  — 

implied  warranty  of  meat  sold  by,  1856  et  seq, 

"CALL"— 

meaning  of,  1084,  n. 

CAPACITY  OF  PARTIES— WHO  MAY  BUY  AND  i 
L  Op  Capacity  m  General. 
general  rule  as  to  competency,  58. 
presumption  of  competency,  59. 
causes  and  classification  of  incompetency,  60. 

L  Natural  Incompetency, 
what  here  included,  61. 

a,  Persons  of  Unsound  Mind, 
scope  of  present  treatment,  QZ, 
insane  persons  as  parties  to  contracts  generally,  63L 
degree  of  incapacity  which  avoids,  64. 
weakness  of  mind  and  imposition  combined,  65. 
mere  inadequacy,  of  price,  66. 
partial  insanity;  monomania;  sane  interval,  67. 

presumption  as  to  sane  intervals,  68. 
effect  of  judicial  determination  of  insanity,  69. 

only  prima  fade  evidence  as  to  period  covered, ' 

petitioner  for  proceeding  not  estopped  by  it,  71. 
whether  contracts  of  insane  person  void  or  voidable, 
avoiding  contract;  executed  and  executory,  78. 

protection  of  innocent  party,  74,  75. 

insane  person  must  have  received  benefit,  76. 

return  of  consideration  necessary,  77. 

right  to  recover  from  bona  fide  purchaser,  78,  79i 
who  may  disaffirm,  80. 

creditor  may  not,  81. 

sane  party  may  not,  82L 

95 
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CAPACITY  OF  PARTIES— WHO  MAY  BUY  AND  SELL  (continued) 
affirmance  of  contract,  83. 

contract  of  insane  person  for  necessaries,  binding,  84. 
liability  limited  to  value  received,  85. 

b.  Incompetency  of  Drunkards, 
contracts  of  drunken  persons,  86u 

voidable^  not  void,  87. 

honaflde  holders,  88. 
habitual  drunkards,  89. 
partial  intoxication  coupled  with  fraud,  90. 
drunkards  under  guardianship,  91. 

e.  Incompetency  of  Spendthrifts, 
contracts  of  spendthrifts,  eta,  92l 

2.  Legal  Incompetency, 
in  general,  93. 

a.  Incapacity  of  Infanta 
in  general,  94 
infant's  contracts  voidable,  not  void,  95. 

what  meant  by  voidable,  90. 

who  may  avoid,  97. 

when  avoided,  98L 

when  ratified,  99. 

how  much  to  be  ratified,  100. 

effect  of  ratification,  101. 

knowledge  of  non-liability,  102. 

consideration  for  ratification,  103. 

ratification,  how  effected,  104  105. 
sale  or  exchange  by  infant  voidable,  100. 

when  avoided,  107. 

how  avoided,  108L 

return  of  consideration,  109. 

6onaJ2(2e  purchasers,  110. 
chattel  mortgage  voidable^  IIL 

when  avoided,  112. 

returning  consideration,  118. 

how  avoided,  114 
purchases  voidable,  if  not  necessaries,  115. 

when  avoided,  110. 

how  avoided,  117. 

return  of  consideration,  118. 

ineffectual  defenses;  recoupment;  injury  to  goods,  119L 

effect  of  disaffirmance;  revests  seller's  title,  120. 

ratification  of  purchases,  121. 
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CAPACITY  OF  PARTIES— WHO  MAY  BUY  AND  SELL  (continued)  — 
liability  of  infant  for  necessaries,  122. 

for  what  amount  bound,  123,  124 

interest,  126. 

goods  must  have  been  furnished  on  infant's  account,  120. 

infant  not  liable  if  already  supplied,  127. 

seller  supplies  goods  at  his  peril,  128. 

infant  living  with  parents,  eta,  presumed  to  be  supplied,  129. 
what  constitutes  necessaries,  180. 

how  determined;  burden  of  proof,  181. 

illustrations,  182. 
b.  Incapacity  of  Married  Women, 
what  here  considered,  188. 
common-law  disability,  184 
equitable  doctrines  as  to  separate  estate,  185i 
statutes  removing  disability,  180. 

to  what  extent,  187. 

what  contracts  she  may  make,  188. 

statutory  liability  for  family  necessaries,  189L 
•c  Capacity  of  Corporations, 
in  general,  140. 
corporations  as  sellers,  141. 
corporations  as  buyers,  142L 
d.  Capacity  of  Partnerships, 
in  general,  148. 
partnerships  as  sellers,  144 
partnerships  as  buyers,  14^ 

XL  Sales  by  Persons  SLlvino  Only  ▲  Defeasible  Title. 
such  a  person  in  possession  may  pass  good  title  to  bona  fide  purchaser, 
148. 
one  holding  subject  to  secret  lien,  147. 
fraudulent  vendee,  148. 
one  who  obtained  goods  by  trick,  149. 
fraudulent  grantee  of  debtor,  150. 
fraudulent  debtor,  15L 
conditional  vendee,  152. 
purchaser  for  cash  who  has  not  paid,  153. 

HL  Sales  by  Pepsons  Havino  Only  an  Ostensible  Title. 
in  general,  one  cannot  convey  better  title  than  he  has,  154,  155. 
possession  alone  insufficient  evidence  of  title,  150. 
possession  coupled  with  indicia  of  ownership,  157. 

what  requisite,  158, 159L 

illustrations,  160-164 

limitations,  165. 
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CAPACITY  OF  PARTIES  — WHO  MAY  BUY  AND  SELL  (continued)-^ 
appearance  of  title  from  possession  of  bill  of  lading  or  warehouse  re- 
ceipt, 166i 
ostensible  title  of  vendor  in  possession,  167. 
ostensible  title  under  Factors  Acts,  168, 169. 
ostensible  title  by  conduct^  170. 

IV.  Sales  and  Purchases  by  Persons  AcTma  fob  OxHEsa 
in  general,  171. 

nature  of  authority,  172. 

1.  Autlwrity  to  8eU  Personal  Property. 
how  considered,  178. 

(L  Authority  to  Sell  Conferred  by  Law. 
chief  illustrations,  174 

{>.  Authority  Conferred  by  Act  of  Party* 
express  authority  to  sell,  173. 
implied  authority  to  selU  176. 

none  implied  from  mere  possession,  177. 
none  implied  from  mere  relationship;  husband  and  wife;  parent  aiu) 

child.  17a 
none  implied  from  authority  to  do  other  kinds  of  acts,  179. 

2.  Authority  to  Buy  Personal  Property, 
how  considered,  180. 

o^  Authority  to  Buy  Conferred  by  Law. 
chief  instances,  181. 
authority  of  wife  to  buy  necessaries  on  husband's  credit,  182L 

where  parties  are  living  together,  183. 

where  parties  are  living  apart,  184 

what  constitute  necessaries,  185. 
authority  of  infant  child  to  buy  necessaries  on  parent's  credit*  186L 

h.  Authority  to  Buy  Conferred  by  Act  of  Party, 
express  authority  to  buy,  187. 
implied  authority  to  buy,  188. 

not  implied  from  mere  relationship  of  parties,  189. 

V.  Sales  by  Persons  AcriNa  in  an  Official  Capacity. 
in  general,  190. 

authority  must  be  strictly  construed,  191. 

officer  must  keep  within  the  term  and  territory  of  his  office,  192L 

officer  cannot  deal  with  himself,  193. 

purchasers  at  execution,  tax,  and  similar  sales,  194 

purchasers  at  executors',  administrators'  and  guardians'  sales^  19(1 

trustees'  sales,  196. 

CARRIAGE  — 

as  "  necessaries  "  for  infant,  182. 
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ReferenoM  «re  to  sectlora:  yol.  I,  H  l-W;  VoL  n,  »  raS-lBM. 
CARRIER  — 

no  implied  power  to  accept  under  statute  of  frauds  80S. 
as  agent  to  receive,  393, 
debverjr  to.  as  transfer  of  title  — 
where  seller  is  to  deliver,  738. 
where  buyer  is  to  come  for  goods,  784 
where  seller  is  to  Bend  bj  carrier,  736-788. 
etFect  of  deliverr,  739: 
depreciation,  loes  or  injury,  who  bears,  78ft 
effect  of  intention.  740,  74& 
payment  of  freight,  how  affects,  74t 
notice  of  shipment,  740. 
agreement  that  title  shall  not  pass,  7i2, 
goods  mnst  confonn  to  order,  746. 
excess,  74& 
deficiency,  746. 
time,  748. 
place,  74& 
due  care  must  be  used  in  shipping,  747. 
directions  must  be  observed,  746. 
carrier  designatod,  746. 
duty  to  insure,  749. 

what  constitutes  sufficient  delivery,  7S0. 
sending  by  carrier  does  not  pass  title  if  seller  reserves  Jtu  diaponeadi, 

709ef  seg. 
delivery  to  as  delivery  to  buyer,  1175-1181. 119S. 
selection  of,  1183. 

delivery  must  be  made  with  due  car«,  1188. 
delivery  by,  1196. 
see  Delivert. 
CASH- 

Bbility  to  pay,  1735. 
payment  in,  see  P&THENT. 
CASH  SALES  — 

meaning  and  effect  of,  540,  541. 
CAVEAT  EMPTOR — 

no  warranty  implied  on  sale  of  ascertained  chattel  open  to  inspection, 
1811. 
mere  inconvenience  of  examination  does  not  affect  role.  1312. 
no  implied  warranty  of  quality  as  to  obvious  defects,  1313, 
no  implied  warranty  in  such  oises  even  though  seller  knew  that 

chattel  was  bought  for  specific  purpose,  1314,  1316. 
or  that  the  defect  be  latent,  1816. 
unless  the  seller  of  goods  with  latent  detects  be  the  manufacturer 

or  grower,  1817, 1318. 
no  warranty  of  soundness  from  payment  of  sound  price,  1319. 
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Beferaicei  ara  to  mnAiaan  m  1, 1|  I-7«Ti  ToL  n,  H  nS-ISgO. 
CEETIFICATION  OF  CHECK  — 

does  not  remove  presumption  that  oheck  is  not  payment,  1484 
CHANGE  IN  FORM  — 

of  property  conditionally  sold,  638. 
CHANOE  OF  POSSESSION  (see  Dbuvkrt)  — 

to  sustain  sale  as  against  creditors,  063  et  teq. 
as  against  snbeequent  purchasers,  080  et  aeg. 
CHATTEL  (see  TrnMS  Sold)— 

title  to,  when  passes,  see  Titl^  Tb&nsfer  of. 

CHATTEL  MORTOAOE  (see  Wabhantt  of  Title)  — 
distinguished  from  oonditional  Bal«^  08% 
by  infant,  111-114. 
if  avoided,  title  revests,  ISOl 
CHATTEI^- 

when  contraot  for  sale  of  may  be  speoifically  enforced,  1717  et  teq. 
of  unique  character,  1719. 
of  peculiar  importance,  1720. 
connected  with  enjoyment  of  estate,  173S. 

CHECK  (see  Neootiable  Ikstktjments;  Paymkst)  — 
'  as  part  payment  under  statute  of  frauds,  413. 

npt  payment^  If  dishonored,  5401 
CHEESE— 

to  be  made,  sale  ot,  20(L 
CHILD—    ■ 

no  implied  power  to  buy  for  parent,  189l 

no  implied  power  to  sell  parent's  property,  17& 

power  to  buy  necessaries  on  parent's  oredit,  18& 
CIRCULARS- 

language  in,  as  warranties,  134(L 
CLOTHING— 

as  "necessaries"  for  hifsnt,  ISL 
for  wifSk  165. 
CLUBS— 

furnishing  liquors  by,  as  a  sale,  0& 
a  O.  D.  (see  Job  DispoNeHDt)  — 

effect  of  sending  goods,  7SS. 

when  and  where  title  passes,  798  ef  seg. 
COLTS  (see  AnnuLS). 
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OOMMERCIAL  agencies  (Bee  Fraud)— 
misrepresentatione  to*  b^  buyer,  894,  89Sl 
how  long  to  be  relied  upon,  896> 
duty  to  Qotiff  if  changed,  S9& 

eMtement  made  by  '■  agency  "  on  its  own  account,  897. 
material  olteiation  in  dealer's  statemeDt.  897. 
COHHINaLlNa  OF  GOODS  (see  CONrcaiON  of  GkwDS). 
COMUON  CARRIER  (see  Casrieb^ 

COMPBTENCS'  (see  Capacity  or  Parties;  Incompetency;  In&anb  Pek- 
BOKb;  Infakts;  SPEUDTHBtFis;  Married  WoueN;  Gorporationb; 
Parthebships;  Drdkearis)  — 
general  mle  as  to,  68. 
presumption  of,  6ft 

oanaee  and  clasBiflcation  of  incompetenoy,  GOl 
COMPLETION  — 

of  goods,  see  TTiiFmisHED  Ooois. 
COMPROMISE— 

respecting  liens,  not  a  sale,  6& 
CONCEALED  AETICLES— 

not  sold,  S7& 
CONCEALMENT  OF  INSOLVENCY  — 

as  ftand  on  seller,  906. 
CONCEALMENT  OP  LATENT  DEFECTS— 

as  fraud.  869,  9SS. 
CONCEALMENT  OF  TRUTH- 

as  fraud,  eea 

CONDITIONAL  SALE  OF  SPECIFIC  CHATTELS  — 
what  classes  of  cases  to  be  considered,  S04-40A. 
L  Where  Goods  axe  to  be  Pbepabkd  por  Deliveby. 
wbere  ^leoido  goods  are  to  be  completed  or  prepared  for  delivery,  no 

title  passes  until  this  is  done.  507,  eoa 
unless  a  contrary  intention  appears,  S09-011. 

but  title  will  pass  when  required  act  is  done,  S13. 
effect  of  part  performance  of  condition,  513. 
effect  of  earnest  or  part  payment,  514. 
XL  Where  Goods  are  to  be  Measured,  Weiohed  ob  Testeix 
title  to  goods  not  delivered  presumptively  does  not  pass  if  goods  are 
yet  to  be  weighed,  measured  or  tested  to  ascertain  price,  515-617. 
presumption  not  oonolusive,  618. 
broader  rule  in  some  States,  619. 
nor  where  goods  are  yet  to  be  measured,  eto>,  with  a  view  to  identift- 
cation,  C20,  SSL 
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CONDITIONAL  SALE  OF  SPECIFIC  CHATTELS  (continued)  — 

nor  where  goods  are  yet  to  be  measured,  eta,  in  order  to  ascertain  if 

they  comply  with  contract,  522,  523. 
by  whom  weighing,  eta,  to  be  done,  624 
how  where  whole  body  of  goods  is  delivered  to  buyer,  525-^27. 
what  delivery  sufficient,  52S. 
hcrw  when  contemplated  method  fails,  529,  580. 
effect  of  part  performance,  581. 
effect  of  earnest  or  part  payment,  582. 

UL  When  Buyeb  is  to  do  SoMETHiNa  Other  than  Pat  Pbicel 
what  here  included,  538. 
title  will  not  pass  till  act  performed,  584,  585. 
unless  a  contrary  intention  appears,  580. 

IV.  When  Payment  of  Pbioe  a  Condition  Precedent. 
what  here  included,  587. 

1.  Payment  of  Price  as  Implied  Condition  Precedent 
in  general;  payment  as  condition  precedent  when  sale  for  cash,  538, 

589. 
payment  as  implied  condition  where  sale  expressly  for  cash,  540. 

meaning  of  "cash  sale,"  541. 

title  may  pass  though  possession  retained;  payment  and  delivery 
concurrent,  542. 

or  title  may  not  pass  until  payment,  543,  544 

check  or  draft  not  payment,  545. 
giving  of  note  or  security  as  condition  precedent,  546,  547. 

consideration  for  condition,  548. 
waiver  of  condition  of  payment  or  security,  549. 

delivery  to  carrier  as  waiver,  550. 
further  of  waiver,  551-553. 
goods  may  be  retaken  if  condition  not  performed,  664 

even  from  honaflde  purchaser,  555. 

dearly  from  attaching  creditors,  eta,  656. 

usage  does  not  defeat,  557. 

2L  Payment  of  Price  as  Express  Condition  Precedent,  and  Tierein  of  "  Con- 
ditioruU  Sales*'  or  ** Instalment  Contracts.** 
formal  contracts  of  soKialled  **  conditional  sales^"  55& 
confusion  respecting  name,  559. 
what  is  conditional  sale,  560. 

what  varieties  possible.  561, 562. 

what  here  meant  by  "conditional  sale,"  568. 
validity  and  form  of  "conditional  sale."  564 

contract  in  form  absolute  shown  to  be  conditional,  565i 

express  promiBO  to  pay  does  not  render  absolute,  56d 
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CONDITIONAL  SALE  OF  SPECIFIC  CHATTELS  (cc 
construction  of  such  contracts,  567. 

declaration  of  parties  not  conclusive,  568. 

instruments  in  form  of  lease  held  conditional  co 
67L 

instruments  in  form  of  lease  held  sales  upon  ooi 
572,57a 

instruments  in  form  of  lease  held  absolute  sale 
chattel  mortgages,  574-576. 

instruments  in  form  of  conditional  sale  held  abs< 
or  mortgages,  577-579. 

the  rule  in  Pennsylvania,  580, 581. 

bailment  and  conditional  sale  distinguished,  582 

conditional  sale  and  chattel  mortgage  distingui^ 

the  true  theory,  584 
on  conditional  contract  to  sell  no  title  passes  until  \ 

note  not  payment,  586. 
nature  of  interest  acquired  by  vendee,  587. 

whether  assignable  or  leviable,  588. 

entitled  to  legal  protection,  589. 

performance  of  condition  inures  to  benefit  of  tr 
nature  of  interest  retained  by  vendor,  591. 

interest  may  be  sold,  seized,  eta,  592. 

may  assign  interest  with  contract^  593. 
the  right  of  possession,  594-596. 
condition  good  against  creditors  of  vendee,  597, 598. 
condition  good  against  b<maftde  purchasers.  599, 600 

but  not  where  goods  bought  for  resale,  601,  602. 
statutes  requiring  filing  or  recording  of  contract,  60 
default  by  purchaser;  what  constitutes,  605. 
effect  of  vendee's  default,  606-608. 
waiver  of  default  by  seller,  609-612. 
remedies  of  seller  upon  default,  618,  014 
what  choice  offered,  615. 
election  of  remedy,  616. 

rescission,  617. 

recaption,  618. 

personal  action,  619L 
does  recovery  of  goods  bar  action  for  price?  620-623. 

waiver  by  vendor  of  right  to  retake  property,  62 
vendee  usually  has  no  election,  625. 
vendee's  right  to  take  possession  on  default;  entry  oi 

626, 627. 
necessity  of  demand  before  recovery,  628. 
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CONDITIONAL  SALE  OF  SPECIFIC  CHATTELS  (oootmued) 
leturn  of  payments  if  property  retaken  by  seller,  029. 

equities  of  purchaser,  630. 

how  when  action  against  third  person,  631. 

return  of  notes  reoeived,  G32,  633. 
destruction  of  property  before  payment,  634,  635u 
additions  to  or  increase  of  property  before  payment,  636L 

additions  to  stock  of  goods  sold,  637. 
changes  in  form  or  nature  of  property,  638-611. 
accession  and  confusion  of  goods,  642L 
substitution  of  goods,  64& 
effect  of  annexing  goods  to  land,  644-647. 
conflict  of  laws,  648-65a 

y.  COHTRAOTS  OF  SaIjE  SUBJECT  TO  OTHEB  CONDITIONS. 

in  general,  651. 

1.  Sale  of  Goods**  to  Arrive,'' 

such  contracts  conditioned  on  arrival  of  the  goods^  652L 
contracts  limiting  time  of  shipment,  653L 
giving  notice  of  name  of  ship,  654 
classiflcation  of  cases,  655. 

2.  Sale  of  Goods  *'  to  he  Shipped/' 
such  contracts  conditional,  656u 

8w  Sale  on  ApprovdL 

sale  if  goods  ard  approved,  657. 

title  and  risk  pending  approval,  658L 

within  what  time  option  to  be  exercised,  659. 

effect  of  failure  to  return  within  time  fixed,  660L 

necessity  for  notice  of  disapproval,  661* 

how  notice  to  be  given,  662. 
4  Sale  if  Chads  Satisfactory  to  Buyer. 

sale  if  buyer  satisfied,  663. 

who  to  be  satisfied,  664 

if  buyer  not  satisfied,  no  sale,  666L 

reasons  for  his  dissatisfaction,  666. 

duty  to  test  goods,  667. 

duty  to  act  in  good  faith,  66& 

within  what  time  decision  to  be  made^  669l 

duty  to  give  notice  or  return,  670i 

how  buyer*s  satisfaction  indicated,  67L 

5.  Sale  of  Goods  Approved  by  Third  Person. 
no  sale  unless  goods  approved,  672. 
third  person  must  act  in  good  faith,  678L 

6.  Sale  of  Goods  to  he  Appraised, 

title  does  not  pass  until  appraisal,  674 
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CONDITIONAL  SALE  OF  SPECIFIC  CHATTELS  (continued)  — 
7.  ScUe  or  Return. 
sale  with  option  to  return  or  pay,  675,  676. 
nature  of  title  acquired  by  vendee;  risk  of  loss,  677. 
option  usually  vendee's  only;  security  of  seller,  678b 

stipulations  reserving  title,  679. 
form  of  option,  680. 

within  what  time  option  exercised,  68L 
effect  of  not  returning  in  time  prescribed,  683. 
how,  when  buyer  puts  it  out  of  his  power  to  return,  689. 
how,  when  return  becomes  impossible,  684 
how  return  effected,  685. 

8l  Sale  with  Option  in  Vendee  to  Retake. 
title  in  vendee  until  option  exercised,  686. 
waiver  of  option,  687. 

9.  ScUe  with  Right  in  Vendee  to  Repurchase, 
title  in  vendee  until  right  exercised,  688. 
.  such  contracts  strictly  construed,  689. 
within  what  time  right  exercised,  690.' 
interest  in  goods  before  repurchase,  691. 

m  Saleto  be  Void  if  Vendor  Pays. 
such  contracts  valid,  698. 

It  Sale  to  be  Void  if  Vendee  Doee  Not  PaU> 
such  contracts  valid,  698L 

CONDITIONAL  SALE  — 

avoidance  of,  by  infant,  120. 

CONDITIONAL  VENDEE  — 

nature  of  interest  acquired,  587.    See  Conditional  Sale. 
sale  by,  159. 

CONDITIONAL  VENDOR— 

nature  of  interest  retained,  591  et  aeq.    See  Conditional  Salb. 

CONDITIONAL  WARRANTY— 
remedy  for  breach  of,  1812  et  eeq. 
terms  of,  must  be  fulfilled  by  buyer,  1883, 1884 

CONDITIONS— 
in  general,  120a 

performance  by  seller  of  express  conditions,  1204 
performance  by  seller  of  implied  conditions,  often  called  implied  war- 
ranties, 1205. 
tipulations  in  executory  contracts  as  conditions,  1206-12081 
identity  of  kind  a  condition  precedent.  1209. 
oorrespondence  to  description  a  condition  precedent,  1210. 
opportunity  for  inspection,  1211. 
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CONDITIONS  (cOTtinued)  — 

oonformi^  to  iample  a  condition  precedent,  1313. 

merchantability  a  condition  precedent,  1213. 

Htnees  for  intended  nae  a  condition  precedent,  1314. 

time,  place  and  qnantity  as  oonditiona  precedent;  time,  1315. 
quantitf,  131 S. 
place.  1217. 

difference  in  legal  effect  betwaeo  condition  a&d  warrant;,  131& 

conditicAi  precedent  beooming  wananty  aftec  sc^efitanaek  i21i^  ISSOl 

effect  of  aooeptanoe  apon  implied,  U93l 
CONDUCT— 

warrantf  bf,  1240, 
CONFLICT  OF  LAWS  — 

aa  to  conditional  aalei,  US-4U()L 

as  to  illegal  sales  of  liqnon,  1097. 

aa  to  illegal  oontnute,  1043. 

as  to  Snndar  Baiea,  lOStt. 
CONFOEMnr  TO  OEDEE— 

nectissarr  that  title  may  pom  by  dellveir  to  oarrler,  748. 
CONFUSION  OF  OOODS— 

effect  on  goods  sold  oonditionallj,  M& 
CONSIDERATION  — 

required  to  sustain  wamn^,  1247. 

failure  ot,  see  Failtibb  Or  COHSiDKKA.TtOlt 
"CONSIDERED  BOUND"  — 

construction  o^  1377. 
CONSIGNMENT  — 

contiaot  of,  construed  as  sale,  4S-O0i 

of  goods,  when  title  passea,  730-74L 

on  account  of  previous  adranoes,  751  et  leq. 
CONSTRUCTION— 

of  warranties,  1390. 
CONTRACT— 

avoidance  of,  see  Atoidaitox  Or  Contraot. 
CONTRACT  OF  SALE  — 

under  statute  of  frauds,  see  Statute  Of  Frauds. 
CONTRACT  OF  SALE  — IN  GENEBAL— 

of  the  contract  in  general,  3IS. 
L  Or  Mutual  Assent. 

necesaity  of  mutual  assent,  317. 

assent  need  not  be  express^  31SL 
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CONTRACT  OF  SALE  — IN  GENERAL  (continued)  — 
assent  mnst  be  mutual,  unconditional  and  oo-ezisten 
mere  negotiatl<wa  not  amounting  to  proposition  and  a< 
mero  announoementa  or  price  lists  not  offers,  8^  32i 
offer  must  be  accepted,  226. 
offer  must  be  accepted  as  made,  3S7,  338. 
oonnter-proposition  operates  as  a  rejection,  229. 

what  constitute  such  ooimter-proposition,  230,  % 

if  counter-proposition  accepted,  oontract  results, 

original  proposition  not  open  to  acceptance  a 
oounter-proposition.  2113. 
terms  of  sale  must  be  full;  t^reed  upon,  234. 
negotiations  in  contemplation  of  more  formal  contrn 
acceptance  moat  be  communicated,  23& 
manner  of  accepting,  330. 

wjiat  constitutes,  240. 

Boceptanoe  hy  conduct,  241-248, 
time  of  acceptance,  344,  345. 
question  of  acceptance,  how  determined,  246. 
oommnnication  by  mail,  telegraph,  etc.,  317. 

method  of  acceptance  in  these  cases,  248-250. 

time  of  acceptance  in  these  ooees,  251. 
right  to  withdraw  offer,  263. 

voluntary  offer  maj  be  withdrawn,  though  timi 
ceptance,  353. 

-volnntar;  offer  may  be  revoked,  though  declared 

unaccepted  offer  not  such  a  contract  as  esoludes  [ 

agreement  for  consideration  not  to  withdraw  off 

how  offer  revoked,  357. 

mailing  letter,  etc,  not  enough,  253. 

offer  under  seal,  359. 

lapse  of  offer;  notice,  360. 

waiver  of  revocation,  361. 
withdrawal  of  acceptance.  26% 
n.  tTKiiATEaAJ.  Contracts. 

nnilateral  contracts,  263, 364 
in.  Or  THB  Bftecp  of  Mistake  in  Makino  the  Cor 
mistakes  of  partiee  in  making  the  contract,  265. 
mistake  as  to  nature  of  transaction,  306. 
mistake  as  to  identity  of  party.  367--360. 
mist'Oke  regarding  the  thing  sold,  370. 

eziatence  of  thing  sold,  371. 

identity  of  thing  sold,  372. 

unknown  articles  contained  or  concealed  in  thin 
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CONTRACT  OF  SALE— IN  QENEBAIj  (contintted)— 
mistake  as  to  qaantltf,  271 
mistake  aa  to  kind,  quali^  or  choiBoter,  270)  276> 
mistake  aa  to  looation,  277. 
mistake  as  to  terms  of  oontraot;  prioe*  a7& 
mistake  as  to  possibility  of  performance,  279i 
CONVEYANCEB  — 

to  defraud  oreditotB,  see  Fraud  OH  Cbbditobs. 
CORPOEATB  RBC0ED9  — 

as  "  note  or  memorandum  "  under  statute  of  frauds,  431. 
CORPORATE  STOCKS  AND  BONIK  — 

epeoiflo  performance  of  contract  for  sale  of,  1737. 
CORPORATIONS  — 

as  bujrers  and  sellers,  140-14SI 
COSTS— 

in  actios  by  sub-vendee  against  first  vendee,  recoverable  from  first 

vendor  for  failure  to  sappl]^  K<K>ds,  1769. 
when  majr  be  recovered  by  evicted  vendee  against  vendor,  1798. 
COUNSEL  FEES  — 

as  neoeesaries  for  infant,  183. 
for  wife,  185. 
COUNTERMANDINO  ORDER  (see  Rbkomciatioh;  Repudiahon;  Rom- 

DIES)- 

remedy  of  seller  where  buyer  countermands  order,  1S9& 
after  part  delivery,  1700. 
when  goods  partly 'manufactured,  1701. 
before  manufacture  begun,  1703-170S. 

effect  on  seller's  rights,  17U«-170a 

treating  as  present  breach,  1709-1712. 

treating  contract  as  rescinded  and  recovering  quantum  vaM>at,  1713. 
COUNTER  PROPOSITION  (see  Contracjt  op  SiiiE)  — 

operates  as  rejection  of  offer,  229-^33. 
CREDIT— 

payment  not  due  until  expiration  of  term  of,  1410. 

right  to  rescind  term  of,  when  procured  by  fraud,  913, 1411. 

waiver  of  seller's  lien  by  giving,  14T9. 

expiration  of  term  of,  revives  seller's  lien,  1521, 

damages  for  failure  to  give  term  of,  as  agreed,  1754, 1755. 
CREDITORS  — 

sate  for  cash  good  as  against,  550. 

conditional  sale  good  as  against,  607. 

sales  in  fraud  of,  see  Fraud  dton  Cbeditors. 
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-CHOPS  — 

to  be  raisad,  may  be  sold,  200  et  »eq. 

ealee  of,  within  statute  of  fraads,  310. 

to  be  grown,  title  passes  when,  763. 

delivery  ot  1110. 
■C3UST0M.H0USB— 

deposit  of  goods  in,  as  terminating  transit,  1684 
J>AUAOES  — 

I,  Fob  Sbluee^  Bbfdsal  to  SeIiL. 
a.  Usually  Differenoe  Between  Coutraot  Prioe  and  Uai  I 
17Mi 

how,  wlieo  prioe  paid  in  adranoe,  1741. 

how,  when  no  market  at  place  of  delivery,  174& 

how,  when  goods  have  no  market  value,  1713. 

how,  when  goods  have  neither  market  nor  aotoal  valu ; 

how,  when  no  diSerenoe  between  contract  prioe  and  v : 

liow,  when  goods  to  be  delivered  in  instalments,  1746. 

how,  when  goods  to  be  delivered  "  on  or  before  "  a  cert  i 

how,  when  no  time  fixed  for  delivery,  1718. 

how,  when  deUvery  postponed  at  seller's  request,  174B. 

how,  when  seller  repudiates  contract  in  advaace,  ITaO- 

how,  when  seller  refuses  to  give  credit  as  agreed,  1754. 
4^  When  Special  Circumstances  in  Contemplation,  17S0  li 

kn  of  profits  on  resale  contracted  for,  176L 
resale  not  contemplated,  1763. 
resale  known  to  vendor,  1763. 
extent  of  knowledge  required,  1766. 

cost  of  procuring  substitute,  1T08. 

cost  of  defending  action  brougbt  by  sub-vendee,  1760, 
c  When  Uooda  Intended  for  Special  Use,  1771-1777. 

no  damages  for  speoulative  losses,  1777-1770, 

pleading  special  damages,  1780. 
IL  Foe  Szllek's  Failusb  to  Dkuveil 

measure  of,  1784  ei  aeq. 

trover,  damages  iQ,  1786. 

goods  of  fluctuating  value,  1787. 
m  For  Dblat  im  Delitert. 

measure  of  damages,  1700-1703. 
rv,  Wherb  Tmi  FA.II& 

recovery  of  consideration,  1703. 

for  breach  of  warranty  of  title,  1704 

<vben  right  of  action  accrue^  1703L 
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DAMAGES  (continned)  — 

what  constitutes  eviction,  1706. 
wanantT'  broken  b^  iocumbrance^  1797. 
evidence,  judgment,  1798. 
coata  ot  suit,  I79& 
V.  Foa  Bbeach  op  Wabrantt  or  Qdautt. 
action  for,  laia 

notice  of  defects  not  necessary,  1811. 

or  offer  to  return.  1811. 
vendee  not  bound  to  anticipate  defects,  1814. 
who  liable  for;  principal,  agent,  1815. 
purchase  of  bill  of  lading.  1816. 
a.  Measure  of  Damages  in  General,  1817. 
evidence  ot  value,  1618. 
time  of  eetimating,  181 9i 
plaoe  of  estimating,  ISSa 
In  Measure  where  Goods  Bought  for  Special  FurpoK,  1821. 
for  loesee  incident  to  use,  1833-183IL 
expensee  incurred,  183& 
gains  preTented,  1827. 
purely  speculative  profits  not  compensated,  IS29. 
losses  not  contemplated,  1833. 
a  Where  Goods  Bought  to  be  Resold,  183d 
damages  paid  sub-vendee,  18S4 
payment  ot  prioe  not  necessary  to  recovery,  1839L 

does  not  defeat,  ISSa 
resale  of  goods  does  not  defeat,  1837,  188a 
VI  In  Actions  toe  Deokit  or  Fracd. 

measure  ot,1848. 
YIL  Fob  Buteb's  Reettsal  to  Purchase. 
where  title  not  passed  but  goods  delivered,  1684-1S8& 
where  title  not  passed  and  goods  not  delivered,  1S89-1718. 
where  order  countermanded,  1699-171& 
DAT  — 

how  days  computed,  1135. 
DEALER  (see  Mandfaoturbe:  Wakeantt)— 

implied  warranty  of,  that  goods  are  merchantable.  1340. 

implied  warranty  by,  that  goods  are  fit  for  contemplated  nse^  1843 

extent  of  warranty,  1846  et  teq. 

not  liable  for  secret  defects,  when,  184& 
no  warranty  when  buyer  selects  the  article,  1349. 

or  when  known  and  described  article  is  furnished,  1340. 
Implied  warranty  of  food  sold,  1350  el  leq. 
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J.  I,  II  1-nT;  ToL  n,  H !    I 
DECEIT  — 

actual  fraad,  neoeaaity  ot,  8TG. 
in  Suadar  »le,  no  action  liw,  1056, 
BOtUMi  for,  b7  seller  against  bnjer,  1606. 
by  buyer  against  seller,  1818. 

eee  Dah&oes;  Behedibs;  Acmov^. 
DEFAULT— 

of  one  party  as  excuse  for  noQ-paymeut  by  the  othei 
DEFAULT  IN  DBLIVEET— 

as  justifying  repudiation  of  oontract,  1114  et  aeq. 
DEFAULT  IN  PAYMENT— 

as  justifying  repudiation  of  whole  contract,  1147. 
DEFEASIBLE  TITLE  (see  Ostensible  Title)  — 
sales  by  person  having  only,  146  et  seq. 

by  one  holding  Buhject  to  secret  lien,  147. 
by  fraudulent  vendee,  148. 
by  one  wbo  obtained  by  a  trick,  14& 
by  fraudulent  grantee  of  debtor,  IGO;. 
.  by  fraudulent  debtor,  161. 

liy  conditional  vendee,  152. 
by  purchaser  who  has  not  paid,  153L 
DEFECTS  (see  Warranty;  Waiter;  Damaobs). 
DEFICIENCY  — 

in  goods  ordered,  746. 
DEFICIENT  DEUVERY  — 

effect  ot,  116L 
DELAY— 

damages  for  delay  in  delivery,  ITOOk 
DELITEEY  — 
L  To  Satistt  Statutb  of  Frauds. 
necessity  for,  850, 
delivety  alone  not  enough,  856. 
what  satisfies,  880  et  wg. 
IL  To  Sustain  Sai^b  as  Against  CuEciTOBa 
must  be  actual  change  of  poBsession,  962. 
immediate,  968L 
actual,  964 
continued,  965. 
ezolnaive,  966L 
question  for  jury.  967. 
IIL  To  Sustain  Sale  as  Against  Subsequent  Purol: 
delivery  requisite,  980  et  seq. 
reteTjn..in  of  j,.,—-- ;,,i,  luil;,'(Mif  fraud,  983  d  seg, 
what  delivury  suflicHS,  U80  vt  teq. 
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DELIVERY  (continued)— 

IV.  To  Pass  the  Titia 

delivety  not  indupenmble,  48S,  48flL 

title  does  not  pass  till  goods  prepared  (or  deliveiy,  507  et  »eq. 

risk  of  loss,  where  seller  to  deliver,  738. 

V.  To  Satisfy  Seller's  Obuqatioit. 

of  the  seller's  daty  to  deliver  possesion,  111ft. 
what  is  here  meant  bydetiverf,  1117. 
1.  The  OMigation  to  Deliver. 
the  obligatioD  to  deliver,  U18. 

delivery  aaually  to  be  coacunent  with  pajrraent,  11 19-1131. 
conditions  preoedent  to  delivery;  notice  of  reiulinees  to  deliver  or  re- 
ceive. 1132,  1123. 
a  The  Place  of  Delivery. 
when  no  pUoe  speoifled,  deliverf  to  be  where  goods  were  at  time  of 

sale,  1134 
where  time  is  fixed  but  not  the  pUoe,  1133. 
where  the  place  is  fixed  but  not  the  time,  1136. 
where  place  at  option  of  one  party,  1137. 
agreement  aa  to  place  must  be  complied  with,  1138. 
a  The  Time  of  IMivery. 
time  of  delivery  when  no  time  agree!  upon;  reasonable  tira%  1139. 

when  notice  is  required,  llSft 

agreement  to  deliver  during  indefinite  period,  1131. 

reasonable  time,  how  determined,  1133. 1133. 
delivery  where  time  is  agreed  upon;  construction  of  terms,  1181 

month;  day,  1135. 

computation  of  time,  1186. 

hour  of  day,  1137. 

time  of  the  essenoe  of  contract,  1138. 

performance  at  time  a  condition  precedent,  1139. 
delivery  by  instalments;  breaohof  one  of  successive  performances,  1140l 

the  English  rule,  1141-11431 

tbe  rule  in  the  United  States,  1144 

Norrington  v.  Wright;  default  in  delivery,  114S. 

Pope  V.  Porter;  default  in  dilivery.  1146. 

MoOrath  v.  Gegne^;  default  in  payment,  1147. 

weight  of  authority,  1148-115a 
alterations  by  consent  in  time  or  place  of  delivery,  1151, 1153. 
Tiaami  of  cases,  1153. 
4  The  Thing  to  be  Delivered, 
article  delivered  must  be  the  article  agreed  upon,  1154-1166^ 
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Dia^IVERY  (continued)— 

amount  delivered  must  be  the  amount  agreed  upon,  1157* 
tender  of  too  much;  rejection;  selection,  1158. 
excess  not  charged  for,  1159. 
waiver  of  discrepancy,  1160. 
tender  of  too  little;  rejection;  acquiescence,  1161. 
retention  of  part  delivered;  implied  promise  to  pay  therefor,  1162. 
severable  contract;  recovery  for  part  performance,  1163, 1164. 
severable  contract;  failure  as  to  part,  1165. 
quantity  indefinite;  "more  or  less;"  "about,"  1166-1169. 
quantity  indefinite;  option  as  to  quantity;  election,  1170, 1171. 

&  To  Whom  Delivery  is  to  be  Made. 
must  be  to  buyer  or  some  one  who  represents  him  for  that  purpose^ 

117a 
delivery  to  agent  sufficient,  1178. 
delivery  to  one  of  joint  purchasers  sufficient,  1174 
delivery  to  carrier,  when  sufficient,  1175. 
how  question  arises,  1176. 
how  question  determined,  1177. 

is  matter  of  agreement;  construction  of  agreement,  1178-1180. 
undertaking  of  seller  to  "send,"  "ship"  or  "forward"  goods,  how  sat- 
isfied, 1181 
selection  of  carrier,  1183. 

delivery  to  the  carrier  must  be  made  with  due  care,  1188. 
undertaking  of  seller  to  deliver  the  goods,  how  satisfied,  1184. 

€L  What  Conetitutee  Delivery, 
in  general,  1185. 

delivery  complete  when  goods  properly  placed  at  buyer's  disposal,  1186L 
what  acts  necessary  in  ordinary  cases,  1187, 1188. 

seller  in  readiness  though  buyer  in  default,  1189. 

marking  and  setting  aside,  1190. 

where  goods  are  on  seller's  land;  license,  119L 

where  goods  in  custody  of  a  third  person,  1192. 

where  goods  in  possession  of  bailee;  attornment,  1193. 

delivery  by  transfer  of  bill  of  lading  or  warehouse  receipt,  1194 

delivery  to  carriers,  1195. 

delivery  by  carriers,  1196. 

delivery  where  goods  are  bulky  or  not  capable  of  manual  delivery; 
symbolical  delivery,  1197. 

delivery  where  goods  are  retained  by  seller  or  bailee  of  buyer,  1198L 

delivery  of  growing  crops,  1199. 

delivery  of  articles  situate  on  land  sold,  1200. 

delivery  of  goods  on  vessel  at  sea,  1201. 

delivery  where  goods  already  in  possession  of  buyer,  1202. 


1522  iKD^x. 

Beferences  are  to  secUozui:  VoL  I,  H  1-707;  YoL  n,  {{  796-1860L 

DELIVERY  (continued)  — 

7.  Delivery  and  Payment 

delivery  of  goods  not  essential  to  recovery  of  price,  1413  et  seq. 
and  payment  presumptively  contemporaneous,  1407, 1408L 
and  acceptance  necessary  to  sustain  count  for  goods  sold  and  dell^ 
ered,  1665. 

8,  Damages  for  Non-ddivery, 

buyer's  remedy  in  absence  of,  1717  et  seq. 

damages  for  failure  of,  when  no  time  fixed  for,  174& 

measure  of  damages  for  delay  in,  1790-1792. 

9l  Effect  of  Delivery, 
as  waiver  of  seller's  lien,  1482-1486. 
special  or  qualified,  may  not  divest  seller  of  lien,  1488w 
to  carrier,  effect  on  seller's  lien,  149^  1497. 
in  part,  effect  on  seller's  lien,  1499. 
postponed,  receipt  where,  1867. 
waiver  of  irregular,  1868, 1374 
in  part,  effect  of  upon  right  of  stoppage  in  transitu,  1602l 

DELIVERY  ORDER  — 

estoppel  by  form  of^  to  assert  seller's  lien,  1504-1506^ 

DEMAND  — 

necessity  of,  before  retaking  goods  on  conditional  sale,  028, 

necessity  for,  on  rescission,  928. 

not  necessary  to  recovery  of  price,  1416. 

DENTAL  SERVICES  — 

as  **  necessaries  "  for  infant,  182L 
for  wife,  185. 

DEPRECIATION  — 

of  goods  in  transit,  whose  loss,  739. 

DESCRIPTION  (see  Conformity  to  Desceiption) — 
sale  by,  imports  warranty  of  conformity,  1333  et  seq, 
correspondence  of  goods  to,  a  condition,  1210. 

DESCRIPTIVE  WORDS  — 

import  warranty,  1334  et  seq.    See  Confobmity  to  Description;  Wab- 

RANTY. 

DESIGNATION— 

of  goods  sold,  when  necessaiy,  697, 713, 721.    See  Appropriation;  Sep- 
aration; Mass. 

DESTRUCTION— 

of  property  sold  conditionally,  whose  loss,  634 

DETERIORATION  — 

risk  during  transit,  who  bears,  739. 
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"DIRECTLy"— 

how  oonstrued,  1184. 
DISABILITY— 

ooe  port;  diaabling  himself  from  perfornuuioe  ezoa  i 
DISAFFIRMANCE  — 

by  infant,  Eee  IHFANT. 
DISAPPROVAL  — 

notice  of,  on  sale  to  be  satisffictory,  661.     See  Sale  •  I 
DISCHARGE  OF  CONTRACT  [see  Termination  of  O  : 

by  part  payment^  1419, 1430. 

agent  to  receive  payment  may  give.  14G1 
DISSATISFACTION  — 

reasona  for,  on  sale  if  satisfactory,  666,    See  Sale  " 
DIVISIBLE  AGREEMENT— 

effect  of  illegality,  1003. 
DRAFT  (see  Neootiablk  iNSTRUStESTS)  — 

not  payment  if  diabonored,  545. 

attached  to  bill  of  lading,  779. 

liability  of  buyer  for  breach  of  warranty,  1816. 
DRUNKARDS— 

sales  and  purchases  by,  86-9L 
DRUNKEN  PERSONS  — 

Bales  and  purchafiea  by,  86-SL 
DUB  CARE  — 

to  be  exercised  in  delivering  to  carrier,  1183; 
DURATION  — 

of  warranty,  1305, 
"DURING"  — 

how  construed,  1134, 1176. 
EARNEST  — 

payment  of,  to  satisfy  statute  of  frauds,  404-408. 
Fhaddb. 

effect  on  transfer  of  title.  Q14,  033, 
EDUCATION - 

as  "  necessaries  "  for  infant,  133. 
EFFECT  OP  CONTRACT— 

in  passing  title,  see  Title,  Transfes  or, 
ELECTION  OF  REMEDIES  — 

by  conditional  vendor,  616  et  aeq. 
vendee  usually  has  none,  625. 

by  defrauded  seller,  908  et  eeq. 
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ESTOPPEL  (see  Appakgnt  Owkes)  — 

tiUo  by,  187  et  teq. 

hj  conduct  to  assert  seller's  lien,  1501-1503. 
,  by  form  of  deUvery  order  or  warrant  to  assert  seller's  lien,  1S04-10M. 

hj  warehouse  receipts  to  assert  seller's  lion,  1507. 
EVICTION  — 

what  conatitntee,  nndar  warranty  of  title,  1T96L 

when  judgmoDt  is  evidence  of,  against  vendor,  17B& 
EXAMINATION  (see  Inbpkctiom). 


of  goods  ordered,  746. 
EXCESSIVE  DELIVERY— 

effect  of,  lisa 
EXCHANGE  (see  RutTEB)— 

how  differs  from  sale,  1S-16> 

contracts  for,  within  statute  of  frauds,  328. 

of  property,  warranty  of  title  implied  on,  1806L 
EXCUSES  FOR  NON-PERFORMANCE  — 

waiver  as,  1070  et  teg. 

that  other  party  in  default.  1081  et  seg. 

that  oontraist  has  been  renounoed,  1087  ef  seg; 

that  buyer  insolvent,  1093-1095. 

that  other  party  unable  to  perform,  1096. 

that  other  par^  has  disabled  himself  to  perform,  1007> 

that  performance  impoesible,  1098  et  teq. 

that  party  has  been  prevented,  1100. 
EXECUTED  SALE  — 

what  meant  by  tenn,  & 
EXECUTORS  — 

sales  by.  19& 
EXECUTOKY  CONTRACTS  — 

slatute  of  frauds  extends  to,  SB3. 
EXECUTORY  SALE  — 

what  meant  by,  SL 
EXISTENCE  — 

of  thing  sold,  see  THua  Sold;  Potektul  EziSTsmm 
"EXPOSING  FOE  SALE"— 

statutes  forbidding,  1047. 
EXPRESS  WARRANTY  (see  Warrantt)— 

as  excluding  implied  warranty,  1S59-126L 

as  excluding  usage,  1S03-12U 
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EXTENSION  OF  TIME  — 

by  acceptance  of  bill  or  note  not  dae,  142& 
agent  to  receive  payment  may  not  grant,  1458. 

FACTOR— 

appointment  of,  when  constitutes  a  sale,  46-^0. 
right  to  stop  goods  in  transit^  1580. 

FACTORS  ACTS— 

appearance  of  title  under,  168. 
*  how  construed,  169. 

FAILURE  OF  CONSIDERATION  — 

of  the  nature  of  the  objection  in  general,  828,  829. 

L  As  A  Defense  to  the  Bcteb. 
in  what  cases  applicable  as  defense  to  buyer,  830. 
how  in  case  goods  not  delivered  at  all,  or  in  pai 

such  as  buyer  bound  to  accept,  881. 
how  when  article  received  of  no  value;  caveat  emj 
how  on  sale  of  invalid  patent,  884. 
how  in  sales  of  commercial  instruments,  835. 
how  on  sale  of  goods  to  which  the  seller  had  no  tit 
how  in  case  goods  conditionally  sold  are  retaken  h 

XL  As  Gboxtnd  of  Action  by  the  Buyer. 
buyer  may  have  action  to  recover  price  paid  wi 
888,  839. 

FAILURE  OF  TITLE  — 
damages  for,  1798  et  seq. 

FAMILY  NECESSARIES  — 

liability  of  married  woman  for,  189. 

FARMER  (see  Gboweb;  Bkeedeb;  Seed)- 

implied  warranty  by,  of  articles  sold  for  food,  1857 

FERTILIZERS  — 

sale  of  tminspected,  1050. 
damages  for  failure  to  furnish,  1774 
for  breach  of  warranty,  1824^  n. 

FILING— 

of  contracts  of  conditional  sale,  608. 

FITNESS  FOR  FOOD  — 

sale  by  dealer  of  provisions  for  consumption  by  bu] 
of  fitness  for  food,  1856. 
how  when  seller  is  not  dealer,  1857. 
other  circumstances  raising  warranty,  1858. 
no  implied  warranty  of  purity  of  water  furnished  1 
1859, 186a 
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FITNESS  FOR  INTENDED  USE  — 

implied  warranty  of  fitness  where  goods  for  particular  use,  1343, 1344* 
to  what  sellers  the  rule  applies,  1345. 
extent  of  the  warranty;  latent  defects,  134d 
reasonable  fitness,  1347. 
article  originally  designed  for  different  use;  second-hand  goods, 

134a 
warranty  not  Implied  where  buyer  selects  the  article  or  a  special 

and  asoertained  article  is  ordered,  1340. 
nor  where  qualities  are  specified  by  the  buyer,  1350. 
specification  by  seller,  1351. 

manufacturer  warrants  kind,  materials  and  workmanship^  1352. 
also  that  goods  are  new  and  of  his  own  make,  1353. 
warranty  of  fltneas  by  breeder  or  grower,  1354^  1355. 

FIXTURES  — 

goods  sold  conditionally  become*  when,  644  et  9eq. 
sales  of,  within  statute  of  frauds,  332  et  seq, 

F.  O.  R— 

meaning  and  effect  of  agreement  to  deliver,  783,  note,  741,  not& 
agreement  to  deliver,  how  affects  ju«  disponendi,  795-797. 

FOOD  (see  Fitneeb  foe  Food;  Wa.branty)  — 
implied  warranty  of  fitness,  on  sale  of,  1356. 
to  what  sellers  rule  applies,  1357  et  seq, 
whether  rule  applies  to  water,  1359. 
as  **  necessaries  "  for  infant,  132. 
for  wife,  185. 

FORCED  SALE  — 
defined,  8. 

FORMAL  CONTRACrr— 
when  necessary,  235,  286^ 

"FORTHWITH"— 
how  construed,  1184 

FRAUD  — 
L  Of  Fraud  in  General. 
definition  of  fraud,  Qj56^ 
must  be  false  representation,  867. 

whether  conceal^ient  of  truth  equivalent,  868. 
concealment  of  latent  defects,  869. 
must  be  present  representation  and  not  mere  promise  as  to  future,  870l 
must  be  representation  as  to  facts  and  not  mere  expression  of  opinion, 

871. 
must  be  representation  of  facts  and  not  of  law,  872,  873. 
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FEtAUD  (continued)— 

representation  must  be  material,  874 

representation  must  have  been  made  with  knowledge  of  its  falsity  or 
without  belief  in  its  truth,  875. 
Derry  v.  Peek,  876. 
representation  must  have  been  made  to  be  acted  upon  by  injured 

party,  877,  878. 
party  complaining  must  have  been  deceived  by  the  representation,  879, 
88a 
right  to  rely  on  representation,  881-683. 
misrepresentation  must  have  caused  proximate  injury,  884  88S. 

SL  Of  Fraud  upon  the  Selleb. 
forms  of  firaud,  886. 
fraudulent  personation,  887,  888L 
possession  fraudulently  obtained,  889. 

fraudulently  disposing  of  goods  conditionally  delivered,  890, 891. 
misrepresentation  by  buyer  as  to  his  solyency  or  ability  to  pay,  892, 898. 

representations  to  agents;  "commercial  agencies,"  894, 895. 

how  long  may  be  relied  upon;  duty  to  notify  of  change,  896. 

statement  made  by  agency  on  its  own  information;  material  al- 
terations of  dealer's  statement,  897. 

representation  must  have  been  relied  upon,  898. 
•other  false  representations  inducing  sale,  899, 900. 
buying  goods  not  intending  to  pay  for  them,  901, 902L 

intention  not  to  pay  coupled  with  insolvency,  008. 

cause  for  rescission  distinct  from  false  representations,  904. 

intention,  how  determined,  905. 

concealment  of  insolvency  or  inability  to  pay  not  enough,  906. 
remedies  of  the  seller,  907. 
election  of  remedy;  reasonable  time,  908L 

evidence  of  Section,  909. 

bringing  action  for  deceit,  910. 

election  to  rescind  bars  personal  remedy,  911. 
must  rescind  in  toto;  rescission  as  to  term  of  credit  only,  913. 

rescission  as  to  mode  of  payment  only,  918. 
must  restore  consideration,  914. 

note  of  vendee  or  a  stranger,  915w 

things  of  no  value,  916. 

when  defendant  not  interested,  917. 

restoration  impossible;  goods  damaged  or  partly  sold,  918. 

restoration  in  actions  of  trover,  919. 

restoration  waived,  920. 
keeping  tender  of  restoration  open,  921. 
^ho  may  rescind,  922. 
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FEAUD  (continued)  — 

against  what  parties  reBciHsion  had;  anf  one  not  bona  Jide  pundtasar 
for  value,  923. 

assignees,  mortgagees,  creditors,  ehx,  9S4. 
foUowing  proceeds  as  a  trost  fund,  S25-937. 
neceesitf  of  demand  before  action,  02^  929. 
m.  Op  Fra.ui>  ijfon  the  Bitteil 
methods  of  defrauding,  BSO. 
misrepresentatioiis  oonceming  title,  93L 
miarepreaentation  oonoeming  quality,  933. 

buying  "with  aU  fanHa,"  933L 

misrepresentations  most  have  deceived  buyer,  93^ 
concealment  of  latent  defect,  98G> 
representations  aa  to  value,  9S6. 

market  value,  B37. 
repretwrtation  us  to  qoantit;,  98^  9391 
remedies  ol  the  buyer,  94IX 

must  restore  article^  94L 

mmt  act  promptly,  M3. 

IV.  Of  FbaCT*  OPON  CBEDTFOBi 

in  general,  Wi. 

the  fltatutocy  provisions,  944 

declaratory  of  common4aw  rules,  B4S. 

transactions  voidable,  not  void,  946> 
sales  to  defeat  creditors  usually  valid  between  the  parties  947,  94& 
basis  and  extent  of  creditors*  right  to  interfere,  949,  950^ 
what  dispositions  obnoziouij  to  the  statntes,  95L 
bona  flde  conveyances  tor  value  cannot  be  impeaobed,  952: 

fraud  of  seller  alone  not  enough,  95SL 

inadequacy  of  consideration,  954 

CODHi  derations  other  than  pecuniary,  95S. 
conveyance  subject  to  secret  lien  or  trust,  956. 
voluntary  conveyances,  957. 

intention  of  parties.  S5& 

relations  of  parties,  B59. 
retention  ot  possession  by  seller  as  badge  of  fraud,  96(X 

regulated  by  statutes  in  some  States,  961. 
what  delivery  or  change  of  poaseesion  neceBsary,  98& 

immediate,  963. 

actual,  904 

continued,  965. 

exclusive,  966l 

sufficiency  usually  question  for  jury,  967. 

doubte  resolved  in  favor  of  oreditor  or  purchaser,  908. 


IHnDBX. 

Beferenoes  are  to  Bections:  V6L  I,  K 1-707;  VoL  II,  %% 

FRAUD  (continued)-- 

who  are  creditors.  969. 

nature  of  demand;  contract  or  tort;  in  judgme 
absolute  or  conditional,  97L 

existing  or  subsequent  creditors;  what  conveyances 
may  avoid,  972L 
what  subsequent  creditors  may  avoid,  978L 
where  creditors  of  both  classes,  974 
subrogation  of  subsequent  to  rights  of  existing 
creditors  with  notice,  976. 

bona  fide  purchasers  from  fraudulent  grantee,  977. 

fraudulent  conveyance  not  good  as  security  for  am( 

V.  Of  Fraxjd  upon  Subsequent  PuRCHASEsa 
in  general,  979. 
delivery  as  a  requisite  to  the  transfer  of  the  title,  98 

reasons  for  rule,  983. 
retention  of  possession  by  seller  as  a  badge  of  fraud, 

conclusiveness  of  presumption,  984 

statutory  provisions,  985. 
what  delivery  suffices,  986L 

illustrations,  987, 98a 

delivery  of  documents,  989. 

seller  as  bailee  of  buyer^  990, 99L 
who  are  purchasers,  992L 

VX  Remedies;  Fraud  (see  Rescission;  Remedies;  £ 
remedies  of  buyer  when  sale  induced  by  fraud,  1839. 
measure  of  damages  recoverable  by  defrauded  buyei 
measure  of  damages  where  misrepresentation  is  ai 

184%  note, 
buyer  may  recoup  damages  in  action  by  seller  upo: 

1844 
rescission  of  term  of  credit  procured  by,  1411. 
where  it  induces  acceptance  of  note  as  absolute  payi 

FRAXTDS^  STATUTfi  OF  (see  Statute  of  Fbaxtds). 

FRAUDULENT  DEBTOR— 
sale  by,  151. 

FRAUDULENT  DISPOSITION— 

of  goods  conditionally  delivered,  89(X 

FRAUDULENT  GRANTEE  — 
sale  by,  160. 

FRAUDULENT  PERSONATION  — 
as  fraud  on  seller,  887. 
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Reteranoea  u«  to  Motious:  ToL  I,  H  I'^B^;  ToL  n,  K  7Se-18Ba 
FRAUDULENT  VENDEE  - 

Bale  by,  148. 
FREIGHT— 

payment  o^  how  affects  tranfiter  of  title,  711. 
FBUIT— 

to  be  raised,  sale  of,  20a 

galea  of,  within  statute  of  tamda,  US. 
FUTURE  DBUVERY— 

tal«B  tor,  validity  ot,  WBO, 
FUTURE  EVENT — 

wananty  as  to^  126& 
" FUTURE-ACQUIRED  GOODS"— 

sales  ot  200-S0& 
" FUTURES  "— 

'  ooDtraote  of  sals  for  fnturs  deHvery,  20& 

validity  of  sales  o(  1030  et  le^ 
GAMBLINa— 

Bales  in  aid  of,  102a 

sales  for  fnture  delivery,  aa,  1030  et  teq. 
GARNISHMENT  — 

effect  on  defeating  stoppage  in  transit,  1S7L 
GENUINENESS  — 

implied  warranty  ot,  188SL 
GIFT— 

bow  distinguished  from  sale,  ISl 
GOOD  FAITH— 

no  defense  to  breach  of  ivarranty,  128& 
GOODS  (see  Tamo  Soujj  "  Fdtdbb- AoquntKD  Goonfl")  — 

title  to,  when  posses,  see  Tmji,  TsANsrxR  or. 

payment  in,  1480-1449. 
GOODS,  WARES  AND  MERCHANDISE- 

what  are,  within  statute  of  frauds,  830  et  teq. 
GOVERNMENT  - 

warranty  against  acts  o(  1:^7. 
GRAIN  (see  Cbops> 
GROCERIES— 

implied  warranty  on  sale  of,  135S  et  seq. 
GROWER— 

implied  warranty  by,  of  articles  sold,  1834,  n.,  1351 

implied  wananty  of  articles  sold  aa  food,  18<>& 
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Refereiioes  are  to  sectloDS:  YoL  I,  K 1-797;  V6L  n,  H  798-lb50. 

GROOVING  CROPS  — 

sales  of,  within  statute  of  fraads,  840, 
delivery  of,  1199. 

GROAVING  TREE3  — 

sales  of,  within  statute  of  frauds,  38& 

specific  performance  of  contract  for  sale  of,  1781. 

GROWN  — 

"^hen  title  passes  to  goods  to  be  grown,  768  et  seq. 

GUARDIANS  (see  Infaut)  — 
sales  by,  195. 

HABITUAL  DRUNKARD— 
as  party  to  sale,  89. 

HIDDEN  ARTICLES— 
not  sold,  27& 

HOPS— 

sales  of,  within  statute  of  frauds,  848L 

HORSE— 

as  "necessaries"  for  infant,  182L 

HOUR  OP  DAY— 

at  which  delivery  may  be  made,  1187. 

HOUSE  OP  ILL-FAME— 

sales  of  goods  for,  1020  et  aeq, 

HUSBAND  — 

authority  to  sell  wif e*s  property,  178. 

HUSBAND  AND  WIFE  (see  Husband;  Wipe;  Marmbd  Woman), 

ICE— 

uncut,  sale  of,  within  statute  of  frauds,  840. 

IDENTIFICATION  — 

of  goods,  essential  to  perfect  sale,  695  et  aeg. 

IDENTITY  OF  KIND  — 

as  a  condition  precedent,  1209. 

IDIOT  (see  Parties;  Insane  Pebsons^ 

ILLEGAL  SALES  (see  iLLBaAUTY). 

ILLEGALITY,  AVOIDANCE  FOR— 
in  general,  998. 

general  principles  of  law  applicable,  994    ' 
courts  will  not  enforce  illegal  contract,  995,  ' 

executory  and  executed,  996. 

reasons,  997. 
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ILLEGALITY,  AVOIDANCE  FOB  (continued)— 

law  will  not  compel  rescission,  996. 

withdrawal  from  incomplete  contract,  099l 
rescission  where  parties  not  in  pari  ddieto,  1000-1002L 

agreements  partlj  illegal;  divisible  agreements,  1008, 1004 

forms  of  the  law  creating  illegality,  1005. 

L  ILLEGALTTY  AT  Ck>MMON  LaW. 

what  the  common  law  prohibits,  lOOG. 

contract  for  sale  of  indecent  or  immoral  thing  invalid,  1007. 

knowledge  presumed,  1008. 
contract  of  sale  for  immoral  or  illegal  purpose,  1009.- 

seller  innocent,  1010. 

seller  cognizant  or  participating,  1011-1014 
-  '  malum  prohibitum  or  malum  in  se,  1015, 1010. 

degree  of  participation  required.  1017-1019. 
sales  in  furtherance  of  social  vices,  1020-1032L 
sales  in  furtherance  of  gambling,  1023. 
sales  in  aid  of  the  public  enemy,  1024, 1025^ 
sales  in  violation  of  liquor  laws,  1026. 

conflict  of  laws,  1027-1029. 
sales  promotive  of  wagering  speculation,  1030-1032, 

legitimate  speculation,  1033-1035. 

form  of  contract  immaterial,  1030. 

mere  agreement  to  repurchase  unobjectionable,  1037. 

or  that  vendee  has  option  as  to  quantity,  1038. 

effect  upon  rights  of  brokers  and  other  agents,  1039. 
sales  in  furtherance  of  unlawful  combinations,  1040l 
sales  designed  to  impose  upon  the  public,  104L 
sales  of  public  office,  1042. 
lex  loci,  104a 

IL  Invalidity  by  Statute. 
what  enactments  render  sale  void,  1044  1045L 

further  of  construction,  1046, 1047. 

repeal  of  statute,  104& 

illustrations  of  effect,  1049-1051. 
Sunday  sales;  statutes  forbidding,  1053. 

their  effect,  105a-1050. 

ratification  of  Sunday  sales,  1057. 

consideration  required,  1058. 

conflict  of  laws,  1059. 

"IMMEDIATELY"  — 
how  construed,  1134 

IMMORAL  THING  (see  Illegality)  — 
contract  for  sale  of,  invalid,  1007. 
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IMPLIED  ACCEPTANCE  — 
what  coDstitutes,  1380. 

IMPLIED  AUTHORITY  (see  Agents;  Husband;  Wife; 

IMPLIED  WAIVER— 

of  irregular  delivery,  1368. 

IMPLIED  WARRANTY  (see  Warranty)  — 
when  excluded  by  express,  1259-1261* 
effect  of  acceptance  upon,  1392, 1393. 

IMPOSITION  — 

combined  with  weakness  of  mind,  6& 

IMPOSSIBILITY— 

what  three  forms,  1098. 

legal  impossibility  excuses,  1099. 

physical  impossibility  excuses^  1100-1102L 

mere  inability  of  particular  party  does  not  excuse^  llOJ: 

INABILITY  — 

of  one  party  as  excuse  for  non-performance  by  the  otb. 

INADEQUACY  OP  PRICE  — 

oombining  with  mental  unsoundness,  66b 

INCOMPLETE  WRITING  — 

does  not  exclude  oral  warranty,  1250L 

INCREASE— 

future,  of  animals,  sale  of,  200. 
of  property  conditionally  sold,  636. 

INCREMENT— 

of  property  sold  conditionally,  686. 

INCUMBRANCES  — 

warranty  of  title  extends  to,  1304 

INDECENT  THINGS  (see  Illegality)  — 
contract  for  sale  invalid,  1007. 

INDICIA  OF  OWNERSHIP  (see  Ostensiblb  Title)  — 
what  constitutes^  157  et  aeq, 

INFANT- 

infant's  contracts  voidable,  not  void,  95i 
what  meant  by  voidable,  96. 
who  may  avoid,  97. 
when  avoided,  98. 
when  ratified,  99. 
how  much  to  be  ratified,  100. 
effect  of  ratification,  101. 
knowledge  of  non-liability,  102L 
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INFANT  (continued)— 

consideratioa  for  latification,  10& 

ratification,  how  effected,  104,  109> 
sal«  or  ezchADge  bj  infant  voiilabU^  10& 

when  avoided,  107. 

bow  avoided,  108. 

return  of  consideration,  109. 

bona  fide  purchasers,  110. 
chattel  mortgage  voidable^  IIL 

when  avoided,  112. 

returning  consideration,  118, 

how  avoided,  114. 
pmohaees  voidable,  if  not  necessaries,  115. 

when  avoided,  11& 

bow  avoided,  117. 

return  of  consideration,  118.    ■ 

Ineffectual  defenses;  recoupment;  Injury  to  goods,  119. 

effect  ot  disafflrmance;  revests  seller's  titles  120. 

ratitlcation  of  porohasee,  121. 
Uabilitj  of  infant  for  necessaries,  122. 

(or  what  amount  bound,  123,  l&k 

interest,  12S. 

goods  must  have  been  famished  on  infant's  account,  13& 

infant  not  liable  if  already  supplied,  127. 

seller  supplies  goods  at  his  peril,  IS8. 

Infant  living  with  purente,  etc.,  presumed  to  be  supplied,  120, 
what  constitute  neoeesaries,  180. 

how  determined;  burden  of  proof,  181. 

illustration^  183. 
INJUBT  — 

to  goods  in  transit^  whose  los^  TSSi 
mNKEEPER  — 

whether  furnishing  food  by,  ia  a  sal^  64. 
INSANE  PEBSONS  — 

as  parties  to  gales,  63-8IL 
degree  of  Insanity,  M. 
partial  insanity,  67,  68. 
whether  contracts  void  or  voidable,  72-7S. 
innocent  parties  protected,  74, 76. 
return  of  oonsideration  on  avoiding,  77. 
who  may  disaffirm  for,  80-82. 
contracts  for  necessaries.  S4,  8B. 
judicial  determination  of  insanity,  69l 
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INSANITY  |S66  IKSANB  pEBSosal. 
INSECURE  — 

tigfats  of  vendor  deeming  himself  insecure,  623, 
IBBOLVENCY  — 

concealmeot  of,  as  fraud  on  seller.  &DQ. 

of  bujer.  eicusea  seller  from  delivery,  1003. 

of  buyer  before  delivery,  revives  seller's  lien,  ITtOB.  ISfll 

of  buyer  before  eipimtion  of  credit,  revives  seller's  \U  i 

of  buyer  before  delivery  order  complied  with,  revives  i 
ISI4. 

wlien  seller  has  taken  note,  given  receipted  bill,  et  : 
1515-1517. 

seller's  lien  revives  on  instalment  contracts,  1513. 

what  constitutes.  1519,  1530. 

stoppage  in  trangitu  exercised  011I7  in  case  of.  1589. 

evidence  of,  1540,  1541. 

'when  knowledge  of,  aSects  right  of  stoppage  in  Iran  1 
INSPECTION  — 

right  of,  before  acceptance,  13T5, 1376. 

time,  place  and  method  of,  1377. 

right  to  consume  or  use  goods  in  making.  1378. 

right  to,  to  delf  rmine  conformity  of  goods  to  descrif   i 
INSPECTION  OF  GOODS  — 

statutes  requiring,  1050. 
INSTALMENT  CONTRACTS  (see  Conditional  Salks)- 

default  in  delivery  of  one  inBtalment  as  grrmiid  for    1 
1140c£seg. 
INSTALMENT  DELIVERIES  (see  Delitery) — 

breach  of  one  as  ground  for  repudiation  of  whole  CO 

English  rule,  1141-1148. 

■United  States  rule,  J144-J150. 
INSTRUCTIONS  — 

as  to  ebipment,  must  be  observed,  740, 
INSURE  — 

shippeT'e  duty  to,  749. 
INTENTION— 

determines  when  title  passes.  499: 

rules  for  determining.  503. 

to  warrant,  necessity  for,  1237. 
INTENTION  NOT  TO  PAY  (see  FratoI  — 

buying  goods  with  such  intention,  a  fraud,  901  et  » 

when  intention  ma-^t  exist,  002. 

coupled  with  insolvency,  903. 
97 
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INTENTION  NOT  TO  PAY  (coDtinued)  — 

cnuse  for  resoissioa  distinct  from  false  representations,  904. 

how  intention  determined,  905. 

mere  iniaoKenoy  or  coucQalment  not  enough,  906. 
INTERCEPTION  — 

of  goods  in  transila,  1571  et  seq.    See  Stoppage  ix  TKANsmi: 
INTEREST  — 

liability  of  infant  for,  135. 

aa  damagtvi,  see  Damages. 
INTOSICATING  LIQUORS  — 

Bales  of,  when  invalid,  103G. 
INTOXICATION  — 

as  affecting  sale,  90. 
INVENTIONS  — 

sales  of,  withiQ  statute  of  frauds,  331, 

Bpecifio  performance  of  contract  for  sole  of,  1739. 
lEBEVOCABLB— 

offer  is  not,  simply  because  bo  oalled,  254 
JEWELRY,  ORNAMENTa  ETC.— 

as  "necessaries"  for  infant,  133. 
JOINT  PUECHA8EE8  — 

delivery  to  one,  1174 
JUDGMENT  — 

as  evidemie  of  evictian,  1703. 
JUDGMENT  OE  OPINION  — 

expression  of,  not  a  warranty,  134L 
JUDICIAL  SALE— 

deGned,  9. 
JUS  DISPONENDI  — 

reservation  of,  by  shipper,  770  ct  aeq. 

consigning  goods  to  shipper's  order,  774 
purpose  and  effect,  777. 

bill  of  lading  attaolied  to  draft.  779. 
sight  draft,  779,  n. 
time  draft,  779,  n. 

buyer  gets  no  title  till  payment,  780.     . 
sending  buyer  invoice  or  copy  does  not  alter,  78i 

transfer  of  bill  of  lading  during  transit,  790-703. 

C.  0.  D..  effect  as  reserving,  7B3. 

F.  0.  B.,  agreement  to  deliver,  how  affects,  795-797. 
LAND  — 

dehvery  of,  as  delivery  of  chattels  thereon,  1300. 
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LAPSE  OF  OFFER  — 

by  non-acceptanoe,  260. 

LATENT  DEFECTS— 

implied  warranty  against,  by  manufacturer,  1846^ 

LAW^  — 

representation  as  to,  as  fraud,  872;  879L 

LEASES— 

oonstrued  as  conditional  sales,  56&-67QL 

LETTER— 

offer  and  acceptance  by,  see  Cozttract  of  Sale. 

LETTERS  — 

may  constitute  *'note  or  memorandum"  under  statute  of  frauds,  428L 

LEX  LOCI  (see  Confliot  of  Laws). 

LICENSE  — 

of  conditional  vendor  to  enter  upon  vendee's  land,  636L 
to  enter  upon  seller's  land  to  obtain  the  goods,  1191. 

LIEN  OF  SELLER— 

1.  Of  the  Lien  in  Oeneral 
seller  has  a  lien  to  secure  payment,  1474 
what  the  lien  secures,  1475. 
what  claims  the  lien  precedes,  1470. 

lai  Waiver  or  Abandonment  of  the  Lien. 

waiver  of  the  lien;  expressly  or  by  implication,  1477, 1478. 

waiver  by  giving  credit,  1479, 1480. 

waiver  by  taking  bill  or  note,  1481. 
lien  abandoned  by  unconditional  delivery,  1482-1484. 

lien  not  lost  by  delivery  which  passes  the  title  but  does  not  change 
possession,  1485,  I486. 

so  lien  not  lost  if  possession  retained,  though  seller's  attitude  has 
changed,  1487. 

lien  not  lost  by  special  and  qualified  delivery,  1488, 1489. 

lien  not  lost  if  possession  secured  by  fraud,  1490. 

how  when  goods  already  in  possession  of  buyer,  1491. 

how  when  buyer  has  changed  character  of  property,  1493. 

how  when  goods  in  possession  of  bailee,  1493, 1494. 

how  when  goods  on  public  wharf  or  the  premises  of  a  stranger,  1495. 

how  when  goods  are  delivered  to  a  carrier,  1496, 1497. 

transfer  by  bill  of  lading,  1498. 
effect  of  delivery  of  part  of  the  goods,  1499. 
effect  of  part  payment,  1500. 
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BefenDCcs  are  to  sectloiu;  ToL  t,  ft  l-n7;  Ttd.  n,  H  JtS-lSEOL 
LIE>T  OF  SELLER  (continued)  — 

3.  Eit^ipd  in  Favor  of  Sub^mrchaten. 

lien  good  against  Rul>purchaser  unless  seller  estopped;  estoj^  bj 
conduct,  1301-150a 
form  of  deIiTBr7  order  or  warrant  as  estoppel,  1504-1306> 
warehouse  reoeiptsin  the  Daited  States,  1507. 

4.  Reoioai  of  Lien  on  Intolveacy  of  Parehaaer. 

Tenval  of  lienj  insolvenoy  of  purchaser  before  actual  delivers,  ISOt^ 

1509. 
inaoWeucj  of  buyer  before  expiratiOQ  of  credit,  1510, 151L 

insolvency  of  buyer  before  delivery  order  complied  with,  1513-1514. 

same  subject;  taking  note;  giving  receipt«d  bill,  etc,  15I5-I5IT. 

same  subject;  instalment  delivery;  eub6equentappropr)ation,151& 

what  constitutes  insolvency,  1519;  1530. 

6.  Beoival  of  lAen  on  Expiration  of  Credit, 
lien  revives  on  expiration  of  credit,  1531, 

5.  Effect  of  Tender  of  Priee. 

lien  lost  by  tender  of  price,  1633. 

7.  Effect  of  Claiming  Lien. 

claim  of  lien  doeB  not  rescind  sale,  1533. 

while  operative,  prevents  action  for  goods  sold  and  delivered,  1665. 

retained,  yet  action  allowed  for  price,  1670-1072: 

goods  sold  under,  and  residue  of  price  recovered,  1673. 1678^  168ft 

goods  kept  under,  and  deficiency  recovered,  1081, 16S3. 
LIQUORS  — 

sale  of,  when  invalid,  1030. 
LOAD— 

when  title  passes  of  "  boat-load,"  eta,  750,  a. 

eSect  of  putting  Into  buyer's  vehicle,  733. 
LOCATION- 

of  thing  sold,  mistake  as  to,  277. 
LOSS— 

of  goods  in  transit,  who  beora,  TSSl 
LOST  ARTICLES— 

not  sold,  27& 
HAIL  (see  Conteact  OF  Saue)  — 

contracts  by,  347  tt  leq. 
MANUFACTURE— 

countermanding  order  for,  see  CODHTERltAKD;  Repudutichi. 
MANUFACTURE,  CONTRACTS  FOR  — 

not  within  stntuta  of  frauds,  394  et  leq. 
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Beferences  are  to  sections:  Vol.  I,  SS  1-797;  Tol.  n,  SS  7t 

MANUFACTURE,  CONTRACrrS  FOR  (continued)  — 
when  title  passes  on  contract  to  make  goods,  754  et  8< 

not  till  goods  completed,  754 

not  daring  progress  of  work,  755. 
'    payment  in  advance  does  not  alter  rule,  755. 

especially  where  goods  not  yet  separated  from  ol 
where  goods  to  be  manufactured  and  shipped,  757. 

goods  must  correspond  with  order,  158. 
intention  may  alter,  759. 
materials  or  alterations,  761,  763. 

MANUFACTURER  (see  Dealer;  Warranty)  — 
impliedly  warrants  merchantability,  1340. 
impliedly  warrants  goods  fit  for  use  for  which  they 

et  9eq, 
purpose  must  be  known,  1844 
to  what  sellers  rule  applies,  1845. 
extent  of  warranty;  latent  defects,  1846. 
liable  for  secret  defects  growing  out  of  process  of  mi  i 
warrants  against  avoidable  defects,  1846. 
reasonable  fitness  extent  of  warranty,  1347. 

how  when  articles  designed  for  different  use,  13  : 

how  in  case  of  second-hand  goods,  1848^ 
warranty  not  implied  where  buyer  selects  article,  12  I 

or  when  known  and  described  article  is  furnish 

or  specifies  its  qualities,  1349, 1350. 

otherwise  when  seller  specifies,  1851. 
warrants  kind,  materials,  workmanship,  1853. 

that  goods  are  new,  1353. 

and  of  his  own  make,  1353. 
implied  warranty  of  food,  1356^ 

MARGINS  — 

on  sale  for  future  delivery,  208^ 

MARKET  — 

difference  between  contract  price  and  value  of  g<  i 
damages,  1736  et  seq, 
when  price  paid  in  advance,  1741. 
when  no  value  in,  at  place  of  delivery,  1742L 
when  no  value  in,  at  all,  1743. 
when  no  value  in,  or  actual  value,  1744 
when  no  difference  between  value  in,  and  cont   i 

MARKET  PRICE  — 
as  test  of  value,  208. 
not  when  market  controlled  by  ^  trust,"  208. 
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BeferniCM  an  to  lecUinu:  Tid.  I,  H  l-n7;  VoL  n,  H  708-1890: 

MAKKET  VALUE  — 

mlsrepreeentatioiiB  aa  to,  987. 
UABKINO— 

goodo,  as  evidenoe  of  delivery,  1190. 
WAB.RrRn  WOMAN  (Bee  Husbaiid  and  Wife;  Wife)— 
oapaoitj  to  oontraot,  133-187. 

what  contraotB  ahe  may  make,  187, 18GL 
liability  for  "family  neceasariea,"  139. 
power  to  pledge  husband's  credit,  183  et  teq. 
□ecessaries  for,  165l 
UASS— 

contract  for  sale  of  a  portitm  of,  695  et  leq. 
MATERIALS — 

for  chattel  to  be  manufactared,  when  title  passes,  761. 
MEAia— 

furnishing  food  at*  as  a  sale.  Hi. 
MEASURING  — 

as  condition  precedent^  S16  et  aeq.,  534 
MEAT— 

implied  warranty  on  Bale  ot,  1856  et  seq. 
MEDICAL  ATTENDANCE- 

as  "necessaries"  for  infant,  18& 
(or  wife,  18B. 
MEMORANDUM  (see  Stattte  or  Foadis)  — 
what  suflSoient,  432  et  teq. 
alteration  of,  47S  et  teq. 
MENTAL  UNSOUNDNESS  (see  Insane  PEBsoNa;  DbuheasisX 
MERCHANT  ABnjTT — 

as  a  condition  precedent,  1318. 
implied  warranty  o^  on  executory  sale,  1S4(L 
extent  of,  184a 
what  satisfies,  1S41. 

how,  when  there  is  express  warranty  of  quality,  1840. 
MINERAI^  — 

Balee  of,  within  statute  of  frauds,  847. 
MISREPRESENTATION,  INNOCENT  (see  Feaud)  — 
what  here  meant  by  misrepresentation,  655. 
hew  misrepresentation  to  be  distinguished  from  fraud,  8S6,  BSt. 
how  representation  to  be  distinguished  from  a  term  of  the  contract)  81 
Ulustrations,  859, 860. 
importance  of  distinction,  861. 
question  for  the  jury,  663. 


) 


0  secthRu;  ToL  I.  K  l-W;  VoL  II,  H  T 
mSREPRESBKTATION,  INNOCENT  (contioued) — 
effect  of  innocent  misrepieeentation.  863. 
innocent  misrepresentation  rendered  fraudulent  bj 
ing  its  fruity  bU- 
MISREPRESENTATION,  FRAUDULENT  (see  Fraud). 


L  E!ffect  on  Contract 
mistakes  of  parties  in  making  the  oootract,  265. 
mistake  as  to  nature  of  tranaaotion,  26& 
mistake  as  to  identitjr  of  partj,  26T-369. 
mistake  regarding  the  thing  sold,  2Ta 
existence  of  thing  sold,  37t 
Identity  of  thing  sold,  37Z. 
unknown  articles  oontsined  or  concealed  in  thin 
mistake  as  to  quantity,  274. 

mistake  as  to  kind,  quality  or  character,  2TS,  276, 
ntistake  as  to  location,  377. 
mistake  as  to  terms  of  contract;  price,  378. 
mistake  as  to  possibility  of  performance,  3T9. 
&  Avoidance  for. 
kinds  of  mistake  involved,  841. 
mistake  wbioh  would  prevent  formation  will  justifi 
mistake  as  to  quality  of  thing  sold,  B4S.  844 

1.  Mistake  of  buyer  as  to  quality,  seller  bein^ 

mistake,  845, 846. 
a  Mistake  of  buyer  aa  to  quality,  seller  knowingt  I 
&  Mistake  of  buyer  aa  to  quality  promised,  sell . 

that  mistake,  84a 
4  Mistake  of  one  party  as  to  quality  promised  1: ; 
to  the  latter,  849, 8S0. 
further  aa  to  mistake  of  quality,  SSI,  8S3. 

sams  rule  in  equity,  808. 
effect  of  the  mistake,  8S4 
MONET— 

as  "  necessaries  "  for  infant,  183> 

for  wife,  185. 
must  be  genuine  to  be  payment,  1439, 
agent  to  receive  payment  may  take  money  oalj,  14l  I 
HONOHANIA  (see  iNauis  Pebsonb)  — 

how  affects  sale,  67. 
MONOPOUES  — 

Bales  promotive  of,  1040, 
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"MORE  OR  LESS"  — 

how  construed  as  affecting  qoantily,  116& 
MORTGAGE  — 

how  diffeis  from  sale,  86> 
MUTUAL  ASSENT  (see  Coktbact  Of  Sau). 


inaaue  peisoa's  oontmot  for,  binding,  84 

.    what  cxinBtltutes,  84. 
infant's  oontract  for,  binding,  133-129L 

what  constitutes,  180-132. 
married  womau'R  authority  to  buy,  I8S-184 

what  oon^titutes,  IW. 
ohild*s  power  to  buy  on  father's  credit.  186. 
NEGOTIABLE  INSTRUMENTS  (see  Accept anob)  — 
bill  or  note  of  debtor  in  pajmeut,  1133, 1434. 
bill  or  note  of  third  person  in  pajment,  143S. 
note  of  seller  cannot  be  produced  in  payment,  14S7. 
check  in  payment.  1438. 

when  forged  or  dishonored,  143& 
burden  of  proof,  1435. 
draft  in  payment,  1448. 

when  forged  or  dishonored.  1436. 
agent  to  receive  payment  may  not  take,  1455L 
authority  to  receive  note  or  check  does  not  imply  authority  to  indoraa 

and  collect,  14eL 
agent  to  collect  note  or  other  demand  may  not  sell,  1463. 
specifio  performance  of  contracts  for  sals,  1730, 
NEW— 

implied  warranty  that  goods  are,  1358L 
NEW  PARTIES  — 

introduotion  of,  into  contract,  80& 
"NEST  YEAR"— 

agreement  to  deliver,  1184 
NON  C0HP03  MENTIS  (see  Insane  Pebsons). 
NOTE  — ■ 

of  infant,  for  necessaries,  how  far  binding,  ISS,  134 
giving  of,  as  condition  precedent,  546. 
for  price,  on  illegal  sale,  1004 
sales  of,  within  statute  of  fraads,  SSL 
NOTE  OR  BILL  (see  Neqotiablb  iNSTBUHEns;  Aoobftahci^ 


Rererencei  are  to  sertlona:  Vol,  I,  j)  1-TBT;  TdL  n,  K 
NOTE  OR  MEMORANDUM  — 

to  satisfy  atAtute  of  frauds,  iSZetaeg.  See  aiATOT, 
NOTICE  — 

of  readiness  to  deliver,  11S3L 

of  readiness  to  receive,  1123. 

of  place  of  delivery,  1136,  1137. 

of  time  when  goods  will  be  tendered  or  demanded, 

of  sliipiiient,  necesaitj  for,  to  pass  title,  740. 

to  stop  i»  (ranailu,  given  to  whom,  1608, 1009. 

foilars  to  give,  of  rejection,  13Bf!,  1384. 

waiver  of,  of  rejection,  1385. 

OBJECTIONS  — 

statement  of  one  as  waiver  of  others,  1077. 

OBVIOUS  DEFECTS  — 

warranty  does  not  usnalEy  apply  to,  1373. 

especially  if  artifice  used  to  conceal,  1272, 
but  express  warranty  may  be  given,  127& 
OFFER  (see  Conteact  of  Sau;)— 

acceptance  of,  228  et  seq. 

withdrawal  of,  252  et  aeq. 
OFFER  AND  ACCEPTANCE  (see  CoNTaAin  ot  Sau 
■•  OFFERING  FOR  SALE"— 

statutes  forbidding  1047. 
OFFICERS  (see  Pcjblic  OffiozbSV 
OI-TICES- 

sales  of,  invalid,  104& 
OFFICIAL  SALES  — 

no  implied  wananty  on,  1307, 
OLEOMARGARINE  — 

whether  supplying  at  meala  is  a  sale,  S4 
OPINION— 

mere  expression  of,  not  a  warranty,  1241, 1243. 
OPTION— 

as  to  place  of  delivery,  1137. 

as  to  quantity  of  goods,  1131. 

as  to  quantity,  how  exercised,  1170. 
OPTIONS  — 

as  to  future  deliveries,  validity,  1033. 
OPTIONS  TO  BUY  — 

whether  constitute  binding  oontraot,  203  et  le^ 
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RetenncH  Bra  (o  nctlaiii:  ToL  I,  H  I-W;  Vd.  S,  H  nS-lGGa 

ORAL  WARRANTIES  (see  Wakkantt)  — 

when  effective,  1258. 

not  when  written  also,  1S54  et  »eq. 
ORDER— 

goods  seat  bf  oarrier  in  pursuance  o(,  muat  conform  to,  T4& 

for  goods,  not  suoh  a  written  contract  as  excludes  parol  warrantf,  IS5S. 
OSTENSIBLE  TITLE  (aee  Dbteasiblb  Tttlb;  Appoakakcb  or  Titls)— 

sale  by  person  having  merely,  154 

true  owner  not  divested  without  his  consent,  155. 
poesession  ooupled  with  indicia  of  ownership,  197  et  wg. 
former  owner  left  in  posseesion,  167. 
under  Factors  Acts,  ISE^  169. 
by  conduct,  17ft 
OWNERSHIP— 

acts  of.  indicating  aooeptanoe,  1887. 
PARENT  AND  CHILD— 

authority  to  sell,  of  either,  17S;  18ft 
PAROL  EVIDENCE  — 

to  show  warranty,  see  WAsaAHTT. 

to  show  sale  bj  sample,  see  Sakfla 
PART  OF  GOODS— 

under  statute  of  frauds,  898  et  leq. 
PART  PAYMENT— 

,  under  statute  of  fiauds,  409-41ft     See  Statdtb  or  Fiui7D& 

effect  on  transfer  of  title,  614, 588. 
PART  PERFORMANCE  — 

aooeptance  of,  as  waiver,  1071 

effect  of  acceptance  or  rejection  in  part^  1898. 

recovery  for,  lie3-:1165. 
PARTICIPATION  — 

in  illegal  purpose,  effect  on  aal^  1011  et  teq. 

degree  required,  1017  ef  teq. 
PARTIES  Isee  Capacity  of  PAsriEe;  Cokpstbhot}— 

who  may  be,  57-196. 

infants,  94  et  aeq. 

insane  persons,  S3  et  teq. 

drunken  persons,  86  et  teq, 

spendthrifts,  92. 

married  women,  133  et  teq. 

corporations,  110  et  teq. 

partnerships,  143  et  teq. 

persons  having  only  a  defeasible  title,  146-10& 


ReferenFes  are  to  BectkiDB:  Vol.  I.  |S  1-7ST;  VoL  11,  H  T 

PARTIES  (contiiiiiBd) — 

persona  having  only  an  ostensible  title^  151-170. 
agents,  171  et  seq. 
oHlcial  |>ersons,  190  el  seq. 
PARTNERSHIP  — 

as  seller  or  bnyer,  143, 114 
PATENTS  OR  PATENTED  ARTICLES  — 

Bpecifio  performance  of  contract  for  sale  of,  1730. 
sale  of,  within  etatute  of  frauds,  eee  Statute  of  FA. 
failure  of  conaideration,  when  void,  see  Fajldes  OF 
PAYMENT— 
1  In  Geherai. 
of  price,  not  essential  to  transfer  of  title,  493. 
as  implied  condition  precedent,  53S  ft  seq. 
as  express  condition  precedent,  55S  et  seq.    See  CoNH 
and  deliver?,  to  be  concurrent,  543.  lUa 
check  or  draft  not,  If  dishonored.  515. 
effect  of  part,  on  aeller's  lien,  1500. 
U.  When  Payment  m  Dor 
oonsiderations  controlling,  1405. 140S. 
when  no  term  of  credit,  payment  and  delivery  prflsii 
poraneous,  1407. 
same  role  applies  to  executory  oontract.1.  140S. 
where  seller  is  to  do  something  before  payment,  l-IOE. 
where  term  of  credit  is  agreed  upon.  1410, 
where  credit  procured  by  fraud.  1411. 
delivery  of  the  goods  not  neceswiry,  1113-1414. 
by  contract  payment  may  be  due  before  title  passc^i, 
demand  for  payment  not  necessary.  1416. 
IIL  Place  of  Payment. 

when  DO  place  of  payment  specified,  debtor  must  sef 
IV.  The  Akodht  to  be  Paid. 
amount  is  price  agreed  upon,  1418. 
payment  of  part  does  not  discharge  the  whole,  1410. 
exceptions,  1420. 
T,  The  Medium  op  Payment. 
nnless  otherwise  agreed,  payment  to  he  in  lawful  mi 
money  must  be  genuine,  1433. 

payment  by  bill  ornote!  buyer's  note  presumptively  : 
contrary  rule  in  few  States,  1424. 
note  of  third  person.  1425. 
presumptions  not  conclusive,  1126. 
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PAYMENT  (continued)  — 

action  upon  note  or  original  consideration,  1437. 

extension  of  time,  1428. 
acceptance  of  forged  or  invalid  note,  1429. 

note  of  insolvent,  1430. 
acceptance  of  note  induced  by  fraud,  1431. 
conflict  of  laws,  1432. 
check  or  draft  as  payment,  1433. 

certification  does  not  affect,  1484i 

burden  of  proof,  1435. 

dishonored  or  forged  check,  1486L 
payment  in  seller's  own  note  or  debt»  14C7. 

setoff,  143& 
payment  in  goods^  1439-1441. 

if  goods  not  delivered,  payment  due  in  cash,  1442. 

VL  To  Whom  Payment  to  be  Made. 
to  the  seller  or  his  agent,  1443. 

1.  Implied  Authority  to  Receive  Payment 
general  considerations;  1444 

authority  to  receive  payment  not  implied  from  possession  of  bill,  144& 

agent  having  possession  or  other  indicia  of  ownership  may  receive 
payment,  1440. 

agent  to  sell  merely  or  to  solicit  orders,  without  possession  of  goods, 
not  authorized  to  receive  payment,  1447. 

when  traveling  salesmen  may  receive  payment,  1448L 
when  payment  to  agent  part  of  terms,  1440. 
notice  of  want  of  authority,  1450. 

how,  when  agency  unknown,  1451, 1452. 

when  authority  to  receive  payment  implied  from  possession  of  aecu- 
rities,  1453. 

whether  authority  to  receive  payment  implied  from  relation  of  par- 
ties; husband  and  wife;  parent  and  child,  1454 

2.  Construction  of  the  Authority, 
can  receive  nothing  but  money,  1455. 

no  authority  to  release  or  compromise  the  debt>  1456L 

may  receive  part  payment,  1457. 

but  may  not  extend  time,  1458. 

not  authorized  to  receive  before  due,  1450. 

no  authority  to  take  checks,  1400. 

if  authorized  to  take  check,  or  note,  has  no  authority  to  indorse  and 

collect  it,  1401. 
authority  to  collect  does  not  authorize  sale,  1402. 
no  authority  to  deal  with  funds  collected,  1403. 
may  give  receipt  or  discharge,  1404 


BeferencHi  are  to  sacttous:  Vol.  I,  H  1-707;  Vol.  H.  H 
PAYMENT  (coEtiuued)  — 

VJI.  By  Whom  Payment  to  be  Madk 
b7  purchaaer  or  liis  agent.  1160. 
by  stranger,  1466,  1407. 
PENALTY  — 

iinjioaition  of,  aa  invalidating  sale,  1045^ 
PERFORMANCE  — IN  GENERAL  — 
in  general,  1060. 
L  When  Performance  is  Dua 
how  this  queation  determined,  lOfll. 
when  contract  silent,  circumstances  must  determii 
distinguishing  between  condition  precedent  and  m  ' 

1065. 
by  whom  determined.  1066. 
rules  for  determining,  1067, 1069, 
II.  What  Will  Exccse  Performance, 

in  general,  106B. 
J.  Waiver  of  PerfortiiaiKe. 

party  entitled  may  waive  performance,  lOTO. 
elements  of  a  waiver,  1071. 

mere  silence  not  a  waiver,  1073. 
mere  leniency  no  waiver,  1073. 
friendly  attempts  at  adjustment  no  waiver,  1(  ' 
acceptance  of  part  performance  as  waiver,  1075, 11   < 
statement  of  some  objections  as  a  waiver  of  other 
voluntary  and  unconditional  acoeptiini-e  of  defi 
waiver,  1078, 1070. 
where  performance  due  is  in  insitalments,  lOft 
a  That  the  Other  Parly  is  in  Default 
default  of  one  party  as  excuse  for  n on- i)er forma n    i 
bnyers  failing  to  come  or  send  for  the  goods,      i 
part  performance  only  of  entire  contract,  108 
contemporaneous  acts;  default  in  payment,  ]    I 
8.  Senunciation  of  Contract. 
renunciation  of  contract  by  one  party  will  eacua 

other,  1087. 
rights  of  one  party  when  the  otiier  renounces,  10: 

retraction  of  renunciation,  1000. 
stopping  performance  of  exeoutory  contract,  1001 
4  That  the  Buyer  has  Become  In»3lvent. 
when  buyer  on  credit  beoomea  insolvent,  sellei     ) 
form,  1003-1003. 
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PERFORMANCE— IN  GENERAL  (continued)  — 

6.  That  the  Other  Party  is  Unable  to  JPefform, 

buyer  may  repudiate  where  seller  unable  to  oonvey  title,  lOML 

&  That  the  (Xher  I^Hy  has  DiaabSed  Him9df  to  Perform, 
effect  of  disabling  one's  self  to  perform,  1097. 

7.  Impossibility  of  Performanoe, 
in  general,  1098. 

legal  impossibility  excuses,  1099L 
physical  impossibility  excuses*  1100-1103. 
mere  inability  of  party  does  not  excuse,  1103, 1104 
unexpected  expense  does  not  excuse,  1105. 

&  Prevention  of  Performance, 
prevention  by  one  party  equivalent  to  perfonnance  by  the  other,  1106L 
after  part  performance,  1107. 

PERFORMANCE  BY  BUYER— 

to  aocept  the  goods,  see  AcoEPTANCSi 
to  pay  the  price,  see  Payment^ 

PERFORMANCE  BY  SELLER  — 

to  oonvey  title,  see  Trai^sfeb  of  Title. 
to  deliver  possession,  see  Dbuveby. 
to  comply  with  conditions,  see  CoNDiTiONd. 
to  perform  warranties,  see  Wabranty. 

PLACE  (see  Deuveby)  — 

of  delivery,  where  goods  are  at  time  of  sale,  1124 

at  seller's  farm,  shop,  residence,  1124 

where  time  fixed  but  not  place,  1125. 

where  place  fixed  but  not  time,  1120. 

where  plaoe  at  option  of  either  party,  1127. 

agreement  as  to  place  must  be  complied  with,  1128, 1217. 

alterations  in,  by  consent,  1151. 
of  payment,  1417. 

PLEADING  — 

special  damages^  to  be  recovered,  must  be  pleaded,  1780. 

PLEDGE  — 

how  distinguished  from  sale,  87-40. 

PORTION  - 

of  larger  mass,  sale  of,  095  et  seq. 

POSSESSION  — 

not  alone  sufficient  evidence  of  title,  150. 

coupled  with  indicia  of  ownership,  157  et  seq, 
former  owner  left  in,  sale  by,  167. 
right  of  conditional  vendor  to  resume,  620. 


BeTsrenmBare  tosectlona:  VoL  1, 1|  l-777i  VoL  n,  1(1 
POTENTIAL  EXISTENCE  — 

ivliat  constitutes,  200. 
PREPARATION  — 

for  delivery,  condition  precedent  to  transfer  of  title, 
PREPAYMENT  — 

as  condition  precedent,  538  et  acq.,  558  et  seq.     See  CI 
TioNii-  Salr 
PREVENTION  — 

of  performance,  eSect  of,  1106^ 

PREVIOUS  ADVANCES  — 

consignment  on  account  o(  791  et  Kg^ 
PRICE  (see  Payment)  — 
necesaity  for,  3(Hi 
in  money,  J. 
must  be  &ied,  SOS,  206. 

when  not,  reasonable  value,  SOT, 
market  priee,  SOS- 
how  flied,  209  et  Kq. 

by  subsequent  eveuta,  SIL 
by  valuers,  S12. 
miatake  as  to,  278. 

title  may  pass  before  price  paid,  493. 
or  before  price  ascertained,  406. 
ascertainment  of,  aa  condition  precedent,  515  et  seq. 
payment  of,  as  implied  condition  precedent,  688  et  t  ' 
as  express  oondition  precedent,  S5S  et  »eq. 
on  delivery,  !6ei,  1003. 
at  eipiration  of  term  of  credit,  1603. 
where  Koods  have  been  delivered,  16ii4-16Q6. 
tender  of,  destroys  seller's  lien,  1522. 
PRICE  LIST  — 

not  an  oSer  of  goods,  234 
PEIVATB  SALE— 

defined,  1(X 
PROFITS  — 

damages  for  loss  of,  in  genera!,  1704,  1709-1713, 
damages  for  loss  of,  when  resale  contracted  for,  17f 
when  resale  not  cod tem plated.  1702. 
when  resale  known  to  vendor,  1763-1 7ll.'i, 
extent  of  knowledge  required,  1700.  1767, 
may  not  be  recovered  in  damages  if  speoulatire  o 
1779. 
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"  PROMPTLY  "— 

how  construed,  1134. 

PROPERTY  IN  GOODS  — 

tnnsTer  ot,  eee  Tttl^  Traitsfeb  or. 
PROSTITUTE  — 

Bales  to,  1020  et  »eq. 
PROVISIONS  bee  Food;  Wabbamtt)— 

implied  warranty  on  aale  ot,  1356  et  leq, 
PDBLIC  — 

sales  tending  to  impose  upon,  1041. 

PUBLIC  ENEMY  — 

sales  in  aid  of,  1034 
PUBLIC  OFFICE  — 

coDtntcta  for  sale  of,  invalid,  1043, 

PUBLIC  OFFICER— 

Bates  and  purclmsea  bj,  109  et  seq, 

limita  upon  powers,  102, 

cannot  deal  with  himself,  103. 
PUBLIC  SALE  — 

defined,  la 


1034,0. 

QUALITY— 

implied  warranty  aa  to,  see  Warrasty. 

misrepresentations  aa  to.  03^ 

warraaty  of,  how  affected  by  acceptance  of  good:^  1391. 

QUANTITY- 

aacertaiament  of,  as  condition  precedent,  615-537. 

misrepresentations  as  to,  033. 

indefinite,  how  maoh  to  be  delivered,  1160. 

optioD  as  to,  1170. 

stipulated,  must  be  delivered,  1316. 

waiver  of,  b;'  acceptance,  1390. 
QUANTUM  VALEBAT  — 

recovery  on,  when  buyer  repudiates,  161& 
RATIFICATION- 

of  iafant's  purchases,  121. 

of  Sunday  soles,  10S7. 
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BE ASONABLE  TIME  ^ . 
for  deliTory,  11291 
bow  determined,  1182L 
retention  of  goods  beyond,  as  acceptance,  1380. 

wbat  is,  188t 
on  ''sale or  return,"  see  Salb  on  Return. 
on  sale  on  approval,  see  Sale  on  AppROVAii. 

RECAPTION  — 

of  goods  by  conditional  vendor,  618. 

RECEIPT  — 

of  goods,  to  satisfy  statute  of  frauds,  875. 
where  delivery  postponeid,  1867. 

RECEIPT  FOR  MONEY  — 

in  writing;  does  not  exclude  oral  warraniy,  125& 
agent  may  give,  1464. 

RECORDING  — 

of  contracts  of  conditional  sale,  608. 

RECOUPMENT  — 

of  damages  by  the  buyer,  1844 

REFUSAL  TO  WARRANT— 
effect  of,  1242. 

REJECTION  — 

of  excessive  delivery,  1158b 

of  deficient  delivery,  1161. 

in  part,  effect  of,  upon  warranty,  1808-140L 

method  and  effect,  1402, 140a 

REMEDIES  OF  SELLER  AGAINST  GOODS— 
right  to  lien,  see  Lien  of  Seller. 
right  to  stop  goods  in  transit,  see  Stoppage  in  Transitu. 
right  to  resell,  see  Resell* 

REMEDIES  OF  THE  SELLER  AGAINST  THE  BUYER  PERSONALLY— 

L  Where  the  Tttls  has  Passed. 
in  general,  1653. 

1.  Where  the  Oooda  have  been  DdiverecL 
recovery  of  price  the  chief  object,  1654 
seller  cannot  rescind  for  mere  non-payment  of  price,  1C55. 

may  rescind  for  fraud,  1656. 

may  reserve  lien  by  contract,  1657. 
aeller  may  recover  price  as  for  goods  sold  and  delivered,  16581 

when  credit  given,  1659l 

when  no  credit  given,  166(1 
98 


b:  Vol.  I,  H  1-nr:  Tol.  n,  n  TW-IOO. 

REMEDIES  OF  THE  SELLER  AGAINST  THE  BUYER  PERSONALLY 
(continiied)— 
when  puTment  of  priceisdue;.on  delivery,  1661, 1662. 
at  expiration  ot  term  of  credit,  1668. 
how  when  bill  or  note  was  to  be  given  for  the  price,  1484 
aotnal  delivei?  and  acceptance  neceasaiy  to  snBtain  count  for  goods 

sold  and  deliTered,  1669. 
actions  for  deceit,  I666> 

2.  Where  the  Goods  have  not  been  Delivered. 
title  passing  though  goods  not  deliverod,  1067. 

recovery  of  price  where  seller  yet  to  do  something  to  the  goods;  166SL 
recovery  of  price  where  seller  holds  aa  bailee  for  buyer,  1669. 
recovery  of  prioe  where  seller  claims  his  lien,  16T0. 1671. 
recovery  of  price  where  seller  stops  goods  in  ttsnsit,  1672. 
recovery  of  residue  of  price  after  resale  in  pursuance  of  lien,  1673L 
recovery  of  price  where  buyer  fails  or  refuses  to  take  the  good^  1S74- 
1677. 
other  remedies  in  like  cases,  1678, 1679. 
vendor  may  resell  and  recover  deficiency,  1680. 
right  to  keep  property  as  his  own  and  recover  deficiency,  16S1, 168& 
IL  Wheub  thk  Tffls  has  kot  Passed. 

in  general,  168& 
L  Where  the  Oooda  have  been  Delivered.  ' 
recovery  of  goods  and  damages  for  breach  of  contract,  1684-1688. 

3.  Where  the  Goods  have  rtot  been  Delivered. 

where  title  has  not  passed  and  goods  not  delivered,  action  for  dam- 
ages ia  remedy.  1689. 
measure  of  damages  usually  difference  between  contract  prioe  and 
market  price  at  time  and  place  of  delivery,  1690. 

time  for  delivery,  1691. 

how  market  value  shown;  resale,  16S3. 

scope  of  evidence,  1603. 
full  contract  price  after  tender  allowed  in  some  cases,  1691 

contracts  for  sale  of  stocks,  169S. 

contracts  for  manufacture  of  chattel,  1696. 

contracts  for  production  of  that  which  has  no  market  valo^  1697. 

this  not  the  general  rule,  1698. 
countermanding  performance  of  executory  contract,  1690. 

countermanding  order  after  part  delivery,  1700. 

countermanding  order  for  goods  when  partly  manufactured,  170L 

countermanding  order  before  manufacture  begun,  1703, 1703. 

loss  of  profits,  1T04. 

form  of  repudiation,  1703. 
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REMEDIES  OF  THE  SELLER  AGAINST  THE  BUYER  PERSONALLY 
(continued)  — 
effect  on  seller's  rights  of  repudiation  by  the  buyer,  1706. 
seller  not  obliged  to  treat  it  as  a  present  breach,  1707. 
contract  kept  alive  for  the  benefit  of  both  parties,  1708. 
measure  of  damages  if  seller  does  treat  it  as  present  breach,  1709- 
17ia 
treating  contract  as  rescinded  and  recovering  quantum  valebat,  1713. 

REMEDIES  OF  THE  BUYER  AGAINST  THE  SELLER— 
L  Whebb  the  Title  has  not  Passed. 

in  general,  1716. 
L  Where  the  Goods  have  not  been  Delivered, 
seller's  breach  of  contract  to  sell  and  convey,  1717. 
specific  performance  not  usually  awarded,  171& 
where  chattel  is  unique,  .1719. 
where  chattel  of  peculiar  importance,  1720-1723^ 
where  legal  remedy  inadequate,  1724 
where  chattel  necessary  to  enjoyment  of  estate,  1725. 
contracts  for  sale  and  deliveiy  in  instalments,  1726. 
contracts  for  sale  of  corporate  stocks  and  bonds,  1727, 1728L 
contracts  for  sale  of  inventions,  patents  or  patented  articles,  1729. 
contracts  for  sale  of  debts,  notes,  etc.,  1780. 
contracts  for  sale  of  growing  trees,  1731. 

si)ecifio  performance  not  to  be  made  substitute  for  damages,  1732. 
will  not  be  granted  where  contract  ambiguous,  uncertain  or  unfair, 
178a 
^action  at  law  for  damages  the  usual  remedy,  1734, 1735. 
measure  of  damages  usually  difference  between  contract  price  and 
value  of  goods  at  time  and  place  of  delivery,  1736-1740. 
how,  when  price  paid  in  advance,  1741. 
how,  when  no  market  at  place  of  delivery,  1742. 
how,  when  goods  have  no  market  value,  1743. 
how,  when  goods  have  neither  market  nor  actual  value,  1744. 
how,  when  no  difference  between  contract  price  and  market  value, 

1745. 
how,  when  goods  to  be  delivered  in  instalments,  1746. 
how,  when  goods  to  be  delivered  "on  or  before  "  a  certain  day,  1747. 
how,  when  no  time  fixed  for  delivery,  1748. 
how,  when  delivery  postponed  at  seller's  request,  1749. 
how,  when  seller  repudiates  before  time  for  performance,  1750-1753- 
how,  when  seller  refuses  to  give  credit  as  agreed,  1754, 1755. 
measure  of  damages  where  special  circtmistances  were  in  contempla- 
tion, 1756. 
general  rule  of  damages  for  breach  of  contract;  Hadley  v.  Baxendale, 
1757-1759. 


Befsranoes  are  to  aectlons:  Vol  I,  H  1-^1  ToL  II,  f{7ge-iee0. 
REMEDIES  OF  THE  BUYER  AGAINST  THE  SELLER  (oontlnned) - 
boip  the  rule  applies  to  sales,  1760. 
loea  of  profits  on  resale  contracted  for,  ITSL 
resale  not  contemplated,  1763; 
resale  known  to  vendor,  1763-1765^ 

extent  of  knowledge  required;  particular  price,  1760^  17<I7> 
cost  of  procuring  substitute,  1768. 
costs  of  defending  action  brought  bysub-veadee,  176IL 
sumiuaiy  of  English  cases,  1770. 
measure  of  damages  where  goods  intended  for  particular  use,  1771-1778. 
no  damages  for  epeculatire  or  remote  losses,  1777-177B. 
pleading  special  damages.  1780. 
2.  When  the  Ooodt  have  been  Delivered. 

substaDtiallysame  remedies  as  in  preceding  coses,  1781. 
IL  Whebe  the  Title  has  Passed, 

in  general,  I?8a 
1  Where  the  Qooda  are  not  Delivered. 
specifio  performance  of  agreement  to  deliver,  17S3. 
action  for  damages  for  breach  of  agreement  to  deliver,  ITSli 

measure  of  damages,  17S5. 
trover;  measure  of  damages,  1786. 

how  when  goods  of  fluctuating  value;  GtockB,bond4  eta,  17S7,178& 
2.  Where  the  Oooda  have  been  Delivered. 
what  questions  arise,  17SB. 

a.  Where  there  was  Delay  in  Delivery, 
measure  of  damages  for  delay,  1700-1792. 

b.  Where  Title  Fails  in  Whole  or  in  Part 
recovery  of  consideration,  1793. 

damages  for  breach  of  warranty  of  title,  1794 

when  right  of  action  accrues,  179.1 

what  constitutes  eviction,  1796. 

warranty  broken  by  inoumbrances,  1797. 

evidence  of  eviction;  judgment;  costa  of  suit,  1798. 
a  Where  Goods  Defective  in  Kind,  Quality  or  Condition 
in  general,  1799. 
caveat  emptor,  1800. 

express  stipulation  for  return  or  other  remedy,  IBOL 
rejection  of  goods,  1803,  1803. 
rescission  for  fraud,  1804 
rescission  for  breach  of  warranty,  1805. 

in  pursuance  of  agreement,  1306. 

waiver  of  special  remedy;  suit  for  breach  of  warranty,  1807. 

option  where  law  gives  right  to  reecind,  1808. 
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REMEDIES  OF  THE  BUYER  AGAINST  THE  SELLER  (continued)— 
action  for  breach  of  warranty,  1809. 
what  form  of  action;  contract  or  tort?  1810. 
notice  of  defect;  offer  to  return,  1811. 

conditional  warranty,  1813, 1813. 
▼endee  not  bound  to  anticipate  or  search  for  defects,  1814 
who  liable  for  breach  of  warranty;  principal;  agent,  1815. 

purchaser  of  draft  with  bill  of  lading  attached,  1810. 
measure  of  damages  for  breach  of  warranty;  in  general,  1817, 1818. 

time,  1819. 

place,  1820. 
measure  of  damages  for  breach  of  warranty  when  goods  bought  for 
special  purpose,  1821. 

damages  for  losses  incidental  to  use  or  purpose  contemplated,  1822- 
1825. 

expenses  incurred,  1826b 

gains  prevented,  1827, 182a 

purely  speculative  profits,  1829-1881. 

losses  not  contemplated,  1882. 
measure  of  damages  where  goods  bought  to  be  resold,  1838L 

damages  paid  sub-vendee  for  breach  of  same  warranty,  1884 
buyer  may  recover  for  breach  of  warranty  though  he  has  not  paid  the 
price,  1885. 

or  though  he  has  paid  the  price,  1880. ' 

or  though  he  may  have  resold  the  goods,  1887. 

or  though  he  may  have  made  a  profit  on  them,  1888. 
remedies  for  deceit  or  fraud,  1889. 

elements  of  fraud,  1840. 

reliance  on  representations,  1841. 

representations  must  have  been  proximate  cause  of  injury,  1842L 

measure  of  damages,  1848. 
buyer  may  recoup  damages  in  action  by  seller  for  the  price,  1844 
defense  of  failure  of  consideration,  1845-1847. 

recovery  as  for  failure  of  consideration,  1848-1850. 

. 

RENUNCIATION  (see  Repudiation) — 
by  one  party  excuses  other,  1087. 
rights  of  one  when  other  renounces,  1088. 
retraction  of,  1090. 
of  order  for  goods,  1699. 
damages  where  seller  repudiates  contract  in  advance,  1750. 

REPAIRS  — 

to  chattel,  when  title  to,  passes,  702L 


Reterencn  are  to  tectloiu:  ToL  I,  H  1-TW;  ToL  H,  K  nS-lSSiX 
REPUDIATION  — 

by  buyer  before  performance ,  1694 
after  part  delivery.  1700. 
after  goods  partly  manufacture!],  1701. 
before  manufacture  begun,  1703  et  leq. 
low  of  proQts  on,  1704 
form  of,  1705. 
eSeot  on  seller's  rights,  1703. 

need  not  treat  aa  present  breach,  1707. 
measure  of  damages  it  so  treated,  1709-1713: 
treating  as  rescission  and  recovering  guanlum  vdMxit,  1718. 
by  seller,  damages  for,  1750. 
EEPTJRCHASE  — 

sale  with  option  to,  088  el  teq, 
RESALE— 

oontracts  for,  within  statute  of  frauds,  338L 
of  goods  bought  for  that  purpose,  601. 
damages  for  loss  of,  1761-1760. 

cost  of  procuring  substitute.  176S. 
costs  of  defending  actioa  brought  by  sub-vendee,  1769; 
damages  for  breach  of  warranty  of  goods  resold,  1838. 
damages  paid  sub-vendee,  1884. 
BESELU  SELLER'S  RIGHT  TO  — 
L  When  Title  ha*  Patsed. 
in  general,  1633, 1633. 

to  what  kinds  of  property  right  of  resale  attaches,  1624 
when  right  may  be  exercised,  1035. 

duty  to  hold  goods  until  price  due,  1626, 1637. 
buyer's  right  to  Tedeem  the  goods,  1638. 
seller  as  agent  of  buyer,  1030, 1630. 
buyer  as  agent  of  seller,  1S31. 
nc^ioe  of  resale,  16il3. 

1.  Notice  of  seller's  purpose  to  resell,  1633-168& 
a.  Notice  of  time  and  place  of  resale,  1637. 
place  of  resale,  I6il8. 1639. 
the  manner  of  resale,  1640, 1641. 
time  of  resale,  1643. 

effect  of  resale  in  determining  value,  1643, 
title  of  the  purchaser  at  the  resale,  1644 
a.  Right  of  Resale  on  Executory  Contract 
general  considerations,  1015,  1640. 
choice  of  remedies,  1647,  1648. 
nature  of  right  of  resale.  1649. 
how  resale  sbould  be  made,  1650i 
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RESCISSION  (see  Avoidancb  of  Contract)  — 
in  pursuance  of  mutual  consent,  803  et  aeq, 

formalities  required,  809. 

both  parties  must  concur,  810,  Sll. 
in  pursuance  of  original  agreement^  812  et  acq, 

time,  cause  and  manner,  818-815. 
for  breach  of  warranty  not  usually  allowed,  81& 

permitted  in  some  States,  81&-819.  1805. 

contract  may  provide  for,  821, 1806. 

especially  on  sales  of  instruments,  822. 
form,  time  and  manner,  823-825l 
for  fraudulent  warranty,  830.    See  Fbauix 
for  mere  non-payment  of  price,  826,  1055. 
for  failure  of  consideration,  see  Failxtbe  of  Consideration. 
for  mistake,  see  Mistake. 
for  innocent  misrepresentation,  see  Innooent  Misrepresentation; 

Fraud. 
for  fraud,  see  Fraxjix 
for  illegality,  see  lLLBOAiiiT7. 
of  term  of  credit  only,  912,  1411. 
of  mode  of  payment  only,  918. 
restoration  of  consideration  on,  914-921. 
who  may  rescind,  922. 
against  whom,  928-927. 

of  contract,  not  effected  by  claim  of  seller^s  lien,  1528. 
of  contract,  not  effected  by  exercise  of  right  of  stoppage  in  transittt, 

1612. 
of  contract,  when  ordered  countermanded,  1700. 
where  title  not  passed  and  goods  not  delivered,  1689,  s 

enables  seller  to  recover  quantum  valebat,  1718. 
of  contract  of  conditional  sale,  617. 
return  of  consideration  on,  see  Restoration. 

RESERVATION  OF  JUS  DISPONENDI  (see  JlTB  Disponendi;  Bill  of 
Lading;  Lien). 

RESTAURATEUR  — 

whether  furnishing  meals  by,  is  a  sale,  64 

RESTORATION  OF  CONSIDERATION  — 
on  avoiding  contract,  by  insane  person,  77. 

by  infants,  109,  113,  lia 
on  rescission  by  seller,  914. 

note  of  vendee  or  a  stranger,  916L 

thing  of  no  value,  91& 
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RESTORATION  OF  CONSroBRATION  (oontinuod)— 

impoesible  or  ineqnitable,  91& 

in  actions  of  trover,  B19. 

waiver  ot  82a 

keeping  tender  o^  open,  93L 
RETAKE  — 

sale  with  <^tion  to,  680. 
RETENTION— 

of  part,  liability  inonrred  by,  lltS. 

of  g004l8  beyond  reasonable  time^  18801 
RETENTION  OF  POSSESSION  — 

aa  badge  of  fraud  ae  to  creditors,  960. 
ae  to  subsequent  purohasers,  988. 
RETURN— 

contracts  of  "sale  or  return,"  67S  et  teq, 
EETUKN  OF  CONSIDERATION  — 

oa  reaoission,  see  Restoration  of  ComiDERAnoK. 
RETURN  OP  NOTES  — 

by  conditional  vendor  who  retakes  goods^  SSa 
RETURN  OF  PAYMENTS  — 

if  oonditional  vendor  retakes  goods,  63& 

required  by  statute  in  some  States  62^  note. 
RETRACTION— 

of  renunciation,  1090. 
REVENUE  LAWS-r- 

as  forbidding  saiea,  I046L 
REVOCATION— 

of  offer,  see  Co.ntbaoi  of  Saia 
RISK— 

where  seller  Is  to  deliver  goods,  7S8. 

of  goods  in  bands  of  carrier,  78{L 
BAI^E  — 

defined,  L 

essential  ideas  involved,  L 

forms  of  bargaining  concerning,  2> 
effect  of  intention,  3. 
esaential  eleuients,  4. 

executory  and  executed  sales,  & 
bargain  and  sale,  6> 

absolute  and  conditional  sale^  7. 

Toluntar;  aod  forced  sales,  8. 
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SALE  (continued)  — 
Judicial  sales,  9. 
public  and  private  sales,  10. 
to  be  distinguished  fronfi  gift,  13. 

from  barter  or  exchange,  13-15. 

from  bailment,  19-33. 

from  contract  of  sale  if  approved,  SSL 

from  contract  of  sale  or  return,  84 

from  mortgage,  36. 

from  pledge,  37-40. 

from  agency  to  buy,  41, 43i 

from  agency  to  sell,  43-51. 

from  contract  for  work  and  labor,  62L 

from  compromise  respecting  liens,  53. 
when  title  passes,  see  Titlb,  Tbansfeb  07. 

SALE  FOR  CASH  — 

meaning  and  effect  of,  541  ei  9eq, 

SALE  "IF  SATISFACTORY"  — 
contracts  of,  663  et  9eq, 

SALE  OF  GOODS  TO  BE  APPRAISED^ 
contracts  of,  674 

SALE  ON  APPROVAL— 
when  title  passes,  667  et  $eg. 

SALE  OR  RETURN—     ' 
contracts  of,  675  et  acq, 

SALE  "TO  ARRIVE"— 
when  title  passes  on,  652L 

SALE  "TO  BE  SHIPPED"  — 
when  title  passes,  656i 

SALE  "WITH  OPTIOlt  TO  RETAKE*— 
when  title  passes,  686. 

SAMPLE  (see  Wab&anty)  — 
sale  by,  what  constitutes,  1331« 
warranty  on,  1320. 

extent  of  warranty,  1328. 

co-existence  of  other  warranties,  188L 

efitect  of  usage,  1326. 

effect  of  inspection,  1322. 

parol  evidence  to  show,  1327. 
conformity  of  goods  to,  a  condition,  1212. 
sale  by,  buyer's  assent  to  appropriation  of  goods  to.  731. 
when  title  passes  on  sale  of  goods  by  sample,  to  be  shipped,  757. 
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SAXE  nTTERVAL  (see  Insahk  PebsOKS)  — 

sale  during,  67,  68. 
SATISFACTION  OP  JUDGMENT — 

in  trover  as  &  mle,  G& 
"SATISFACTORY"— 

sale  of  gooda  "if  satisfBotoiy,"  663et  ae^ 
SEA  — 

delfvery  of  goods  at  sea,  1201. 
SEAL  — 

offer  under,  withdrawal  o(  2591 
SECOND-HAND  QOODS— 

no  implied  warrantr  on  sale  of,  lS49i 
SECRET  DEFECTS  — 

liability  of  manotaotarer  fbr,  1846. 

dealer,  not  a  mannfactnrar,  not  liable,  184& 
SECRET  OEN  — 

Bale  by  one  holding  enbieot  to,  147. 
SECURITT— 

giving  o(  as  oondition  pieoedentt  54& 
SEEDS— 

implied  warranty  o(  1334, 1354,  notai 
SELECnON— 

where  seller  tenders  too  maoh,  115& 
SELLER'S  LIEN  (see  Uxs). 
"SELLER'S  PRAISE"— 

not  warranty,  1S4S. 
SEPARATION  (see  HaBs;  FORnoit;  DbshiratioS)- 

when  necessary  to  Identify  good^  697, 713.    See  Apfbopkutiqk. 
SET-OFF— 

payment  by,  148CL 
SETriNa  ASIDE  — 

of  goods,  as  oonstitoting  delivery,  IIMl 

SEVERABLE  CONTRACT  (see  Pittr  Pkbtowuhoi}- 
failure  as  to  part,  1165. 
recovery  for  part  performance^  1163, 1161, 

SHIPMENT— 

of  goods,  as  transfer  of  title,  736  «f  leq.    See  C1IIBIZ& 

SIGNING  — 

of  note  or  memorandum  to  satisfy  statute  of  traads,  449  et  teg. 
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SOCIAL  CLUBS  — 

furnishing  liquor  at,  as  a  sale,  SSL 

SOCIAL  VICES  (see  Illegality)— 
sales  in  aid  ot  illegal,  1020. 

SOLVENCY— 

misrepresentations  as  to^  by  buyer,  8d2  et  9eq. 

SOUND  PRICE— 

no  warranty  implied  from,  1819L 

SOUNDNESS  (seeWAERANTY)— 
interpretation  of;  1270  et  iteq. 

SPECIFIC  CHATTEL  — 

title  to^  when  passes,  488  et  seq, 
see  Tttlb,  Transfer  of. 

SPECULATION— 

sales  promotiYe  ot,  10301 

SPECULATIVE  LOSSES— 

no  damages  for,  1777  et  «eg.,  1829  et  teq* 

SPENDTHRIFT— 
as  party  to  sale,  92l 

"SPRING  SHIPMENT"— 
what  meant  by,  1184 

STALLION  — 

implied  warranty  on  sale  of,  1260, 1854 

STATUTE  OF  ELIZABETH  — 
against  fraudulent  sales,  944 

STATUTE  OF  FRAUDS  — 
sales  prior  to  the  statute,  28L 

L  The  Statute. 
the  seventeenth  section  of  the  Statute  of  Frauds,  282,  288. 
English  Sale  of  Goods  Aot,  284 
statute  in  United  States,  285-290. 
general  effect  of  the  statutes,  291. 

IL  What  are  Contracts  for  the  Sale  of  Goods,  Wares  and  Mer- 

CHANDISBL 

Importance  of  this  question,  292L 

1.  Executory  Contracts, 

statute  applies  to  executory  contracts,  293. 

2.  Coptracta  of  Sale  or  Manufacture. 

statute  applies  only  to  contracts  of  sale  and  not  for  manufacture,  294 
English  cases;  immediate  sale  as  the  test,  295-207. 

impossibility  of  present  delivery  as  the  test;  goods  not  in  existence, 
298,29a 
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STATUTE  OF  FRAUDS  (continued)— 

work  on  one's  own  materials  as  the  test,  800l 

whether  wofJe  or  materials  is  the  essenoe  of  the  ooatracti  asthe 

te8t,80L 
the  present  English  test*  802,  303. 
American  cases;  the  rule  in  New  York,  304^  305L 

the  rule  in  Ifassachusetts,  806, 807. 
the  rule  in  Vermont  Oregon,  Washington  and  Michigan,  306^  310L 
Maine  and  New  Hampshire,  811-318. 
Wisconsin  and  California^  314^  81GL 
'  New  Jersey,  81& 
New  Mexico^  317. 
ColoradowSia 
Minnesota*  8ia 
Missoori,  880. 
Georgia,  891«  82& 
MarjrUnd,  828L 
Iowa,  834^  add. 
the  true  rule,  82(1 

S.  Auction  Sale, 
auction  sales  within  the  statute,  827. 
contracts  of  barter  or  exchange  within  the  statute,  32& 

nL  What  abb  (jk>0D6,  Wares  aitd  Mebchanoisk 
English  rule  includes  only  corporeal  movable  property,  3^ 
rule  in  United  States  more  comprehensive,  330. 
what  included;  stocks;  notes;  inventions^  33L 

fixtures,  882-335. 

growing  trees»  886-880. 

growing  crops,  840-344 

crops  to  be  raised,  84& 

uncut  ice,  846L 

minerals,  847. 

IV.  OV  THB  PbICB  OB  VALUE. 

operation  of  the  statute,  848L 

sale  of  several  articles  aggregating  more  than  the  limits  841^  8501 

sale  of  various  articles  at  auction,  85L 

how  when  amount  uncertain  at  time  of  sale^  85dL 

V.  OV  AOOEFTAKCB  AND  RBOBIFT. 

what  the  statute  requires,  858. 

delivery,  acceptance  and  actual  receipt  required,  854 

L  Of  Delivery  by  the  Seller. 
necessity  of  delivery,  355. 
delivery  alone  not  enough,  856L 
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STATUTE  OF  FRAUDS  (continued)  — 
2l  Of  Acceptance  by  the  Buyer, 
acoeptance  must  be  ^own,  857. 

must  be  voluntary  and  unconditional,  858. 

no  acceptance  while  awaiting  test  or  opportunity  for  examination, 
85ft 
acceptance  may  hi  implied,  860,  86L 
when  acceptance  must  occur,  363. 
who  may  accept;  agent,  863. 

tenant  in  common*  864 

carrier,  865. 

administrator,  866. 
that  buyer  ought  to  accept,  not  enough,  867. 
whether  acceptance  must  be  final  and  conclusive,  868-870. 

acceptance  of  unfinished  article,  871. 
burden  of  proof  as  to  acceptance,  872. 
question  for  the  jury,  873. 
right  of  seller  to  retract  before  acceptance,  374 

8l  Of  Receipt  by  the  Buyer, 
necessity  of  receipt,  875. 
nature  of  receipt  required,  876. 
fact  that  title  would  have  passed,  not  enough,  877. 
constructive  delivery  and  receipt,  878,  37ft 

what  suflScient,  380, 381. 
mere  words  do  not  constitute  delivery  and  receipt,  382,  883. 
delivery  and  receipt  where  goods  still  remain  in  seller's  possession,  884, 
885. 
goods  remaining  in  seller's  possession  as  seller,  386. 
delivery  and  receipt  where  goods  are  in  possession  of  third  person,  387, 

88a 
delivery  and  receipt  where  goods  are  already  in  possession  of  purchaser, 

889. 
delivery  where  seller  and  buyer  occupy  same  premises,  890. 
receipt  by  common  agent,  891,  392. 
carrier  as  agent  to  receive,  393. 
acceptance  and  receipt  may  precede  passing  of  title,  894   * 
receipt  and  acceptance  may  be  complete  though  terms  of  contract  in 

dispute,  895. 
no  title  passes  until  receipt  and  acceptance,  396. 
question  of  receipt  for  the  jury,  397. 

4  Pari  of  the  Goods  Sold, 
acceptance  and  receipt  of  part  of  goods  suffices,  398. 
any  part,  though  small,  enough,  399. 
but  it  must  actually  be  a  part  of  the  goods  sold ;  sample;  specimen,  400. 
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STATUTE  OP  FRAUDS  (continued)— 

at  what  time  part  vaaj  be  accepted  and  rec«ivod,  40L 
after  port  acceptance,  loaa  of  remainder  falls  on  buyer,  403^ 
acceptanoe  and  receipt  of  part  muat  lie  in  pursuance  of  Uie  contmct. 
40a 
&  Eartutt  or  Part  Payment 

a.  Of  Earnest 

earnest  and  part  payment  synonTmoua,  404 

thing  in  earnest  must  be  actually  given,  40S. 

must  be  a  thing  of  some  value,  406. 

deposit  with  third  person  bj  way  of  forfeiture  not  enough,  407. 

effect  of  earnest  in  passing  the  title,  406. 

b.  Of  Fart  Payment 

what  the  statute  requires,  409; 
the  amount  required,  410. 
what  may  be  paid,  411. 

check,  413. 

buyer's  note,  413. 

note  of  stranger,  414 

money  already  in  hands  of  seller,  413L 

satisfaction  of  previous  debt,  410. 

payment  of  seller's  debt  to  third  person,  417. 
mere  unaccepted  part  payment  not  enough,  418. 
when  part  payment  to  be  made,  419.  4S0. 
part  payment  to  agent  suffloes,  431. 
0.  The  Note  or  Memorandum. 
what  the  statute  requires,  432. 

a.  What  is  a  Note  or  Memorandum. 

is  distinct  from  the  agreement  itself,  433l 
at  what  time  to  be  made,  434. 
form  of  note  or  memorandum,  435. 
several  papers,  426,  437. 
letters,  438. 
telegrams,  430. 
books,  430. 

records  of  corporate  meetings,  431. 

not  necessary  that  note  be  addressed  to  or  pass  between  the  parties. 
4S& 

b.  What  Note  or  Memorandum  is  Sufficient 
the  requisites  in  general,  483. 

parties  must  be  named  or  described,  434 
what  description  sufficient,  435. 
agent  named  instead  of  principal,  436. 
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STATUTE  OF  FRA0D8  {continued)  — 

goods  sold  most  be  stated  or  descrilied,  437. 
price  must  be  abown,  4SS. 

terms  of  credit  and  mode  of  payment  must  be  stated,  439, 
time  ftod  place  of  delivery  must  be  stated  if  agreed  upon,  HO, 
aU  other  material  terms  must  be  included,  441. 

consideratioQ  need  not  be  expressed  unless  required  by  statute,  443. 
memorandum  must  show  complete  contract,  443. 
memoranduni  must  im]K)rt  a  sale,  444, 
parol  evidence  not  admissible  to  supply  deficieoRies,  445. 
parol  eTidencB  to  contradict  complete  memorandum,  440,  447. 
but  defendant  may  sbow  memorniidum,  relied  upon  by  pUliitiS,  to  be 
incomplete,  448, 
c  0(  the  Signing  by  the  Parties, 
whether  both  parties  must  sign,  449> 
written  offer  accepted  by  parol,  45ft 
how  to  be  signed,  451. 

d.  0(  Signing  by  Agent 
who  may  be  agent,  452; 
how  appointed,  453. 

several  owners;  one  as  agent  for  all,  4S4 
how  sign,  455-458. 
one  person  as  agent  for  both  parties,  ^9. 

evidence  of  authority.  460. 
signing  by  auctioneer,  461. 

auctioneer  selling  his  own  goods  cannot  sign  for  both,  403. 
broker  as  agent  for  both  parties,  463-468. 
"bought  and  sold  notes"  in  English  practice,  407. 

English  rules  gorerning,  468, 

bought  and  sold  notes  in  the  United  States,  169. 

revocation  of  broker's  antliority,  47ft 
signing  by  one  partner,  471. 

e.  Of  Alteration  of  the  Memorandum, 
effect  of  alteration.  473. 

memorandum  not  to  be  altered  by  parol,  473. 
discharge  or  substitution  of  agreement  may  be  shown,  471. 

STATUTES  — 

requiring  filing  or  recording  of  conditional  contracts,  003. 

STATUTES  FORBIDDING  SALES— 

effect  of,  1044  et  seq. 
STOCK  OF  GOODS- 

additions  to,  conditionally  sold,  637. 
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STOCKS  — 

Bales  of,  withia  statute  of  frauds  SSL 
STOPPAGE  IN  TRANSITU— 
I.  Thb  Sblleb'9  Riqet  of  Stofpjlob  m  Tauismr. 
what  here  iiioluded,  1534. 

1.  The  General  Nature  of  the  Right 

the  origin  and  natuia  of  the  right,  1S25, 1636> 
exists  only  when  title  has  passed,  1537. 
right  favored  in  the  law,  1528. 

2.  Vriio  May  Stop  the  Goods. 

right  may  be  oieroiaed  only  by  vendor  or  one  in  his  position,  1S38. 
by  faotor  who  haa  bought  goods  for  principal,  1030. 
by  person  who  pays  price  for  vendee,  1531. 
but  not  by  vendor  of  seller.  1533. 
nor  by  unpaid  agent  of  seller,  1533. 

principal  who  has  consigned  goods  to  factor  niay  stop,  1531 
surety  for  the  buyer  may  not  stop  the  goods,  1535. 
seller  of  executory  interest  may  exercise  the  right,  1536> 
stoppage  by  agent  for  his  prinoipal;  ratification,  1537. 
8.  Against  Whom  Stoppage  May  he  Effected. 
against  buyer  or  one  standing  in  his  attitude,  1538. 
only  against  an  insolvent  buyer,  153B; 

evidenoe  of  insolvency,  1340. 

absconding,  attachment,  etc.,  not  enough,  1541. 

insolvent  when,  1542-1544 
4  UniUr  Wtiat  Coitditions  Stoppage  May  be  Effected. 
goods  can  be  stopped  only  while  in  transit,  1545, 15-16. 
existence  of  a  transit;  goods  traosported  on  ship  or  other  vehicle 
owned  or  chartered  by  purchaser,  1547. 

shipment  on  vessel  owned  by  buyer,  154& 

shipment  on  vessel  chartered  by  buyer,  154& 
■amesnbjeot;  reserving  control,  1550. 

shipment  by  carrier  designated  by  the  buyer,  1551, 

shipment  through  purchasing  agent  of  buyer,  1552, 
bow  long  the  transit  continues;  in  general,  1553-155& 
buyer  may  intercept  the  goods.  1556. 

is  carrier's  consent  necessary,  1657. 
interception  by  buyer's  agent;  agent  to  reoeive  or  forward,  1558-15CL 
interception  by  sub-pu^baser;  mere  resale  does  not  defeat  stoppage, 

1963. 
Indorsement  of  bill  of  lading,  1563-1567. 

pledgee  of  goods;  bill  of  lading  as  security,  1568. 

absolute  sale  of  goods,  but  purchase  price  unpaid;  right  to  reach 
proceeds,  1509, 1570. 
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STOPPAGE  IN  TRANSITU  (continued)  — 

interception  by  buyer's  creditors;  attachment;  garnishment,  157L 
interception  by  seller  as  a  creditor;  attachment  by  seller,  1572. 
when  transit  ends;  arrival  at  destination,  1573-1577. 

goods  not  yet  unloaded,  1578. 

goods  in  carrier's  or  other  warehouse;  attornment,  1579, 15801 

carrier  as  bailee  for  buyer,  1581-1583. 

deposit  of  goods  in  custom-house,  1584-1587. 

goods  in  hands  of  local  truckman,  1588-1590. 

how,  when  consignee  refuses  to  receive  goods,  1591, 1592L 
who  may  take  possession  for  vendee;  agent,  1593. 

administrator;  assignee,  1594 

not  sheriff,  1595. 

or  mortgagee,  159d. 
actual  or  constructive  possession  by  purchaser,  1597-160L 
effect  of  part  delivery,  1602. 
effect  of  part  payment,  1603. 

effect  of  taking  note,  1004  ' 

S.  Hoto  Stoppage  May  be  Effected. 
no  particular  method  necessary;  notice  to  stop,  1005-1607. 
to  whom  notice  to  stop  should  be  given;  vendee,  1608. 

carrier's  agent,  1609. 
carrier's  lien  must  be  satisfied,  1610. 
6L  J^ect  of  Stopping  the  Ooods. 
restores  right  of  possession,  1611. 
does  not  rescind  the  sale,  1612. 
remedy  of  seller  to  secure  payment,  161Sb 
II  Selleb's  Right  of  Stoppaqb  on  Exbcutobt  Salk 
nature  of  this  right,  1614-16ia 
how  right  exercised;  its  effect,  1617. 

STOPPING  PERFORMANCE  — 

rights  of  one  when  other  stopi^  1091* 

-STRADDLE"— 

meaning  of^  1034^  n. 

STRANGERS  — 

payment  by,  1466, 1467. 

SUBSEQUENT  APPROPRIATION  (see  Afpbopriation> 

SUBSEQUENT  CREDITORS  — 

may  avoid  conveyances,  when,  978. 

SUBSEQUENT  PURCHASERS  (see  Fraud)— 
who  are,  992. 
what  delivery  necessary  as  against*  980  et  9eg^ 
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Baferancca  it  to  tectkaa:  ToL  I,  H  1-nf  1  VoL  I^  K  TM-iaU 
SUBSEQUENTLY-ACQUIRED  TITLE  — 

ftocnies  to  benefit  of  boyer,  1805. 
SUBSTITUTION  OF  GOODS  — 

where  sold  oonditionallf,  648l 
SUBSTITUTION  OF  NEW  CONTRACT— 

for  old  oontcact  of  sale,  806. 
BI7ITS  (see  AcnoNs;  HmrapiKa). 
SUNDAY — 

inoludiog,  in  oomputation  of  time,  1135. 
SUNDAY  SALES  — 

valid  at  cxxnmon  law,  1053. 

oonstructioQ  of  statutes  forbidding  1053. 

effect  of  statutes,  1053. 

coutraot  partly  performed,  1061 

who  may  disaffirm,  1054 

contract  most  actually  be  made  on  Sunday,  lOSSi 

whole  contract  void,  1054 

warranty  on,  not  enforceable,  1066. 

on  action  for  deceit  in,  I066L 

ratification  of,  1057. 

consideration  required,  1058. 

oonQict  of  laws,  1069l 
SYMBOUCAL  DEIJVEET— 

when  sufBcsB,  1107. 
TELEGRAMS — 

as  note  or  memorandum  under  statute  of  frauds,  429. 
TELEGRAPH  (see  Contbaot  or  Sale)- 

contracts  by,  247-a5L 
TENANTS  IN  COMMON  — 

acceptance  by  one,  864 
TENDER  (see  Deutebt;  Pbrfobkanck). 
TENDERS  — 

of  good^  whether  amount  to  contracts,  203. 

TERMINATION  BY  CONSENT  (see  Atoidancb;  Rescission)— 
in  general,  801, 602. 

L  TBBKINA.TION  OF  CONTBACTT  BY  SOBSBQUBNT  MCTUAL  GOHSRHT. 

contract  may  be  disoba^ed  by  agreement,  803. 

executory  contracts,  804 

executed  contiaota,  805. 
substitution  of  a  new  contract,  80S. 

intention  must  be  clear,  807. 


Hefnrnms  are  to  aecUons:  Tal  I.  It  l-TOT;  TaL  n,  (|  TOft-lSSO. 

TERMINATION  BY  CONSENT  (conliimed)  — 
introduction  of  new  parties,  SOS. 
formalitiea  of  rescission;  delivery.  80tk 

one  partf  atone  cannot  rascind;  breach  of  contract  acquiesced  in,  as 
a  reaciasion,  310,  81 L 
IL  TERKIN4T10N    OF  THE  CONTRACT    D)    PURSUANCE   OF    THE    ORIGINAL 
AOREEMBNT, 
parties  niaj  stipulate  for  subsequent  termination,  813. 
riglit  may  be  reserved  to  terminate  for  any  cause.  813. 
or  may  be  limited  to  particular  cause  or  event,  811. 
or  may  be  limited  aa  to  time  and  manner,  815. 
usually  no  rescission  of  executed  sale  for  mare  breach  ot  warranty;  al- 
lowed in  some  States,  816-819. 
may  be  rescission  for  fraudulent  warranty,  820. 

!t  may  provide  for  rescission  for  mere  breach  of  warranty,  SSL 
D  for  breach  of  warranty  on  sale  of  implementt^  823. 

form,  saa 

conditions,  824. 

unless  waived,  conditions  precedent.  825. 
rescission  for  non-payment  of  price,  83Q,  337. 
"TERMS  OF  SALE  (see  CONTRA.CT  OF  Sale)  — 
must  be  fully  agreed  upon,  334  e(  seg. 
mistake  as  to,  378. 
TESTING  — 

BA  condition  precedent,  515  et  ieq.,  63^ 
THING  DELIVERED  (see  Deutkry). 
THING  SOLD  — 

what  may  be  sold,  107. 
raust  be  ascertained,  198. 
most  be  in  existence,  199. 

potential  existence,  200.  301. 
not  yet  acquired  by  seller,  203. 
sale  for  future  delivery,  303. 
lost,  canceled  or  hidden  articles  not  Included,  273^ 
TIME  — 

of  delivery,  may  be  agreed  upon,  1120. 
if  not,  reasonable  time,  1129. 
notice  necessary  to  fix,  1130. 
reasonable  time,  bow  determined,  1133. 
how  terms  as  to.  construed.  1134-1137. 
of  essence  of  contract,  1138. 

delivery  at  time  agreed  a  condition  precedent,  1139, 1315, 
■  i,  by  consent,  1!5I. 
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TIME  (continoed)  — 

what  is  reasonable,  for  rejection.  138L 
letention  of  goods  bef  ond  reaaoiu.Ue,  138ft 
retention  of  goods  beyond  agreed,  1362l 
eSect  of  acceptance  as  wairer  of,  1S89L 
TITLE  (see  Osthxbibls  Tetls;  Defxasiblb  Titlb}  — 
.    evidence  of,  in  seller,  104  et  teq, 
miarepreaentatione  m  to,  B81. 
implied  warnmtf,  see  WABiuim. 
failure  of,  damages,  1793. 
damages  for  breach  of  wsir&ntj'  ol^  1784 
partial  breach,  17M. 
vhen  action  accmee,  1795. 
what  constitntes  eviction,  1796. 
inonmbmnoee,  1797. 
eridenoe  of  eviction,  1798, 
ooetsof  siiit,lT9a 
TITLE,  TRANSFER  OF  — 
1.  When  Title  Pii»»e»,  in  OeneraL 
executory  and  executed  contracts,  47$, 

intention  of  parties  as  the  test  477-470: 
specific  or  nnascertained  goods,  480. 
bow  questions  classified,  481. 
3.  On  Unconditi^nuU  SaU  of  Spedftc  Chattel 
title  posses  at  once  on  unconditional  sale  of  specific  chattel,  4S£^  4$L 
title  may  pass  though  goods  not  delivered,  485,  4S6. 
or  though  seller  is  yet  to  make  delivery,  467,  488. 
or  though  seller  is  to  do  some  other  act  before  delivery,  489. 
or  though  seller  is  to  do  something  to  the  goods  after  deliveiy,  49& 
or  though  goods  are  in  hands  of  seller's  bailee  or  agect,  49L 
or  though  goods  remain  with  seller  ae  bailee  for  buyer,  49& 
title  may  pass  though  price  not  yet  paid,  U8-49S. 

or  though  something  remains  to  be  done  to  aeoartain  the  [vioe, 
496-19a 
the  question  is  oca  of  Intention,  499; 
rules  for  determining  the  intention,  600,  601. 
question  of  intention,  by  whom  deoided,  SOfl> 
&  On  ConditionaX  Sale  of  Specific  Chattel  (see  Coin»TlOirAi.  Sal^. 
4  On  Sale  of  Portion  of  Aaeeriained  Jfosa 
before  title  can  pass  the  goods  mnst  be  ascertained,  60S>  , 

method  of  identification  immaterial,  606. 

contracts  respecting  part  of  a  mass  of  unequal  constituents,  097. 
Uieee  caaes  form  olase  by  themselves,  608. 
essential  features  of  cases  of  this  class,  609-703. 
how  when  whole  mass  doLvered  to  vendee^  703. 
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TITLE,  TRANSFER  OF  (continued)  —  ' 

contracts  respecting  part  of  a  mass  of  like  constitaenta^  704 
intention  material  705. 
usage  may  affect,  700. 
how  question  affected  by  usage,  707-709. 
how  when  no  usage  governs,  710. 

Kimberiy  v.  Patchin  as  a  type,  711,  712. 
cases  holding  separation  necessary,  713. 
Scudder  t.  Worster  as  a  type,  714,  71oi 
the  weight  of  authority,  716*  717. 
5l  On  Sale  of  Ooods  not  yet  Identified  (see  Appropriation). 
6l  On  Sale  of  Goods  to  he  Manufactured  (see  Mahttpactube). 
7.  On  Sale  of  Goods  to  be  Grown  (see  Gbown). 
a  Where  Seller  Reserves  Jus  Disponendi  (see  Jus  DiaPOin&En»)i 

TOBACCO  — 

not  "necessaries''  for  infant^  182. 

"TO  ARRIVE"  — 

contracts  for  sale  of  goods  '*  to  arriTe,"  652  et  aeg. 

^-TO  BE  SHIPPED'*  — 

sale  of  goods  *'  to  be  shipped,"  056b 

TOO  LITTLE  — 

effect  of  tendering,  1161. 

TOO  MUCH  — 

effect  of  tendering,  1158L 

TORT  — 

claimants  as  creditors,  970. 

TRANSFER  OF  TITLE  (see  Title,  Transfbb  oi% 

TRANSIT  (see  Stoppage  m  Transitu). 

TRAVELING- 

as  "  necessaries  "  for  infant,  182. 

TREES  (see  Growing  Trees)  — 

sales  of,  within  statute  of  frauds,  886. 

TRICKSTER  — 

sale  by,  to  bona  fide  purchaser,  149. 

TROVER  — 

buyer  with  title  and  right  to  possession  may  maintain,  1786. 
time  of  conyersi(»i,  1786L 

when  goods  of  fluctuating  value,  1787, 1788. 

TRUE  OWNER  — 

not  divested  of  title  without  his  consent*  155. 

TRUSTEES  — 
sales  by,  196L 
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Hetereneea  are  to  Mctloni:  Vol  I,  H  l-TBT;  ToL  n,  ||  798-lBSI>. 
TRDST  FUND— 

f oUowiag  prooeeds  of  goo>1a  aa,  9% 
"TRUSTS " — 

pric«fl  fixed  by,  S0& 
UNASCERTAINED  CHATTEL—  , 

ooQtracte  for  sale  ot,  6SS  et  aeg.    See  APFROPBUTioir. 
UNCONDITIONAL  SALE— 

of  speoiGo  chattel,  when  title  pesses,  4S3  et  teq.     See  Trru^  TaA58> 

UNFINISHED  GOODS  — 

title  t<^  wtien  posaeB,  507  et  se^ 
UNILATERAL  CONTRACTS  — 

binding  force  of,  S68  et  leq. 
UNLAWFUL  COMBINATIONS— 

eales  in  (artberanoe  of,  lOia 
UNSOUNDNESS— 

in  animals,  what  constitutes.  ISTOl 

need  not  be  inourable,  ISTl. 

various  illustrations  of,  1370,  nota 
"UNTIL"— 

bow  construed,  1186. 
USAGE— 

as  affecting  aale  of  unasoertained  goods,  707  et  seq. 

no  warranty  by,  when  express  warranty  given,  1202-1364> 

effect  o^  on  sale  by  sample,  183& 
VALUE— 

misrepresentatioos  as  to,  986. 
VALUERS  — 

price  may  be  fixed  by,  313. 
VEHICLE— 

putting  goods  into  bnyer^  TSSk 
VENDOR'S  LIEN  (see  Linn). 
VESSEL  AT  SEA— 

delivery  o^  120t 
VOID— 

declaring  conditional  oontraot  of  sale  void,  63!^  a, 
VOID  OR  VOIDABLE— 

contract  of  insane  person,  7& 
of  infant^  95,  WL 
of  drunken  person^  8L 
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Referenoes  are  to  sections:  VoL  J^  ff  1-797;  VoL  n,  SS  70&-18BO. 

VOLUNTARY  ACCEPTANCE  — 

as  waiver  of  further  performance,  107& 

VOLUNTARY  CONVEYANCES— 
fraudulent  as  to  creditors,  957. 

VOLUNTARY  OFFER— 

withdrawal  of,  before  aooeptancQ,  253L 

VOLUNTARY  SALE— 
defined,  & 

WAIVER  — 

of  condition  of  prepayment,  540. 
of  default  of  conditional  vendee,  609. 
of  right  to  retake  property,  624 
of  performance,  1070  et  «eg. 

what  constitutes,  1071. 

mere  silence  not,  1072. 

mere  leniency  not.  1073. 

friendly  attempts  at  adjustment  not,  1074 

acceptance  of  part  performance  as,  1075  et  aeq, 

statement  of  some  objections  as  waiver  of  others,  lOTT. 
of  defective  delivery,  1160. 
of  irregulair  delivery,  1868, 1874. 
of  notice  of  rejection,  1385. 
of  notice  of  rejection  by  agent,  1886. 
of  time,  effect  of  acceptance  as,  1389. 
of  quantity,  effect  of  acceptance  as,  1300. 
of  quality,  effect  of  acceptance  as,  1891-1895. 
of  seller's  lien,  expressly,  1477. 

by  giving  credit,  1479, 148a 

by  taking  bill  or  note,  1481. 

by  unconditional  delivery,  1482-1484 

WAREHOUSE  RECEIPT  — 

possession  of,  as  appearance  of  title,  160. 
delivery  of,  as  delivery  of  goods,  1194 
estops  seller  to  assert  lien,  1507. 

WARRANT  — 

estoppel  by  form  of,  to  assert  seller's  lien,  1504-1606L 

WARRANTY— 

L  Of  Warranty  in  Oensrai* 
warranty  defined,  1222. 
is  a  collateral  agreement*  122SL 


■:  ToL  I.  n  l-»r;  ToL  Q,  B  nS-UBO. 
WABRANTT  (oontiniied)— 

wUTsntr  to  be  dietingnisbed  ftom  refsflseiitatioii,  "IS&i, 
.  illnatistioD  ot  diatinctioa,  122S. 
wh&t  ii«ceaB&i7  to  make  represeutAtion  ft  wamuitr.  1236, 
fartKer  illustration,  1337. 

not  to  be  oonfoaed  with  time  of  wftrrantiiig.  1238L 
how  determined,  1220. 
how  ftff  eoted  by  usaga,  ISSOi 
w&iTftDty  to  be  distiognished  from  oonditiMi,  133L 
-murantf  ftbaolnte  or  conditional,  138^ 
classification  of  wansnties,  12S3. 
n.  Express  Wabrasties. 
express  warrant;^  defined,  i2SL 
what  oonstitutes  a  wamuit; ;  anj  direct  and  positiTe  affiimatioD,  USS^ 

vtaa. 

tatenlion  to  warrant  1237. 

bow  detffl^miaed,  12Sa 

motiTe;  good  faith  no  defense,  1339L 
nference  to  other  warranties  or  to  printed  ■fatAmenta;  warraiify  by 

conduct,  1310. 
mere  expression  of  jodgment  or  opinion  not  awairantj,  1341. 

what  questions  presented,  1243, 

test  for  determining  1343: 

court  or  jury,  1244. 

mere  oommendation  or  "  seller's  pialse"  not  a  warrantj,  13U,  1S4IL 
ixmsideration  for  the  warranty;  time  of  making  it,  I247-124fk 
construction  of  warranties  in  genen^  IMO. 

int«nt  governs,  1351. 

how  words  understood,  13531 
oni  and  written  warranties,  1353.  * 

completed  writing  excludes  oral  wsnanty,  1SS4 

oUierwise  of  incomplete  writing,  1353b 

bow  determined,  1S56L 

impeaching  writing  for  fraud,  12S7. 
written  contract  doee  not  exclude  implied  warranties  12S6, 
express  warrantras  excluding 'implied  wanantj',  1259. 

when  relating  to  different  subject,  1360, 120L 
express  warrantjr  ae  excluding  usages  19S2-1961 
time,  duration  and  place  of  warranty,  ISM. 

wBTrantj  aa  to  future  event,  136flL 

warranty  againot  future  acta  of  govsnunent^  1H7. 
representations  concerning  soundness  in  animals,  136& 

words  used,  1369. 

what  constitutes  unsoundness  1370. 

disease  need  not  be  permanent  or  Incurable,  1371. 
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WARRANTY  (continued)  — 

warranty  against  known  defects;  osoallj  none,  1272. 

but  may  be  given,  127& 

how  determined,  1274 
express  warranty  after  inspection,  1278L 
limitations  upon  warranty,  1276b 

to  the  extent  of  seller's  knowledge,  1277* 
warranties  by  agents,  1278, 127d. 
agent's  implied  authority  to  warrant  title,  1280L 
agent's  implied  authority  to  warrant  quality,  1281-1288L 

custom;  judicial  notice,  1284 

customary  warranties  on  sales  of  machinery,  128€s  1286i» 

sale  by  sample,  1287. 

authority  limited  to  a  particular  warranty,  1263. 
limitations  upon  power  to  warrant;  unusual  warranties^  1289-12d9L 
authority  exhausted,  when,  1208. 
authority  to  warrant  soundness  of  horses,  1294 

in  Implied  Warranties. 
implied  warranty  defined,  1205.  ^ 

implied  warranty  when  express  warranty  etists,  1206. 
time  and  place  of  implied  warranty,  1207. 
deterioration  during  shipment,  1208L 
implied  warrantiee  classified,  12001 
t  Implied  Warraniy  of  Title, 
under  what  circumstances  a  warranty  prises  in  general,  1300i 
the  English  rule,  1801. 
the  rule  in  the  United  States,  1802: 
to  what  classes  of  goods  the  rule  applies,  1803. 
warranty  of  title  protects  against  incumbrances,  1804 
subsequently-acquired  title  inures  to  benefit  of  buyer,  1805. 
warranty  implied  on  exchange  of  property,  1308. 
no  implied  warranty  of  title  in  official  sales,  eta,  1807. 
none  where  seller  is  known  to  be  mere  agent,  1808. 
none  where  circumstances  negative  the  presumption,  1809. 
2.  Implied  Warranties  of  QtuUity. 

in  general,  1810. 
&  Caveat  Emptor. 
no  warranty  implied  on  sale  of  ascertained  chattel  open  to  inspection, 
ISlt 
mere  inconvenience  of  examination  does  not  affect  rule,  1812. 
no  implied  warranty  of  quality  as  to  obvious  defects,  1813. 
no  implied  warranty  in  such  cases  even  though  seller  knew  that 

chattel  was  bought  for  specific  purpose,  1814  1815i 
or  that  the  defect  be  latent^  1816L 
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WARRANTY  (continued)  — 

unless  the  seller  of  goods  with  latent  defects  be  the  manufactarer 

or  grower,  1817, 18ia 
no  warranty  of  soundness  from  payment  of  sound  price,  1819L 

b.  Of  Conformity  to  Sampla 
on  sale  by  sample,  warranty  implied  that  bulk  is  equal  to  sample  ii> 
quality,  1820. 
what  constitutes  a  sale  by  sample^  182L 
effect  of  inspection,  1832-182i. 
how  question  determined,  1820^ 
effect  of  usage,  1820. 
parol  evidence,  1827. 
extent  of  warranty,  1828-138a 
oo-ezistence  of  other  warranties,  188L 

!  CL  G^nuinenesa 

implied  warranty  of  genuineness  on  sale  of  bonds,  notes,  eta,  1882L 

d.  Conformity  to  Description, 
sale  by  description;  the  English  rule,  1888. 

sale  by  description  in  the  United  States  imports  warranty  of  identity 
of  kind,  1884^  1885. 
description  incorporating  quality,  1880. 
limits  of  rule,  1887. 
how  determined,  1888. 
description  coupled  with  other  tests  or  limitations,  1389. 

a  Merchantability, 
warranty  of  merchantability  arises  on  executory  sale  of  merchandiser 
1840. 
what  satisEes,  1841. 
how  when  there  is  express  warranty  of  quality,  1842. 

/•  Fitness  for  Intended  Use. 

implied  warranty  of  fitness  where  goods  for  i)articular  use,  1848, 1844. 
to  what  sellers  the  rule  applies,  184& 
extent  of  the  warranty;  latent  defects,  1846^ 
reasonable  fitness^  1847. 
article  originally  designed  for  different  use;  second-hand  goodfl^ 

184a 
warranty  not  implied  where  buyer  selects  the  article  or  a  special 

and  ascertained  article  is  ordered,  1849l 
nor  where  qualities  are  specified  by  the  buyer,  1850. 
specification  by  seller,  1851. 

manufacturer  warrants  kind,  materials  and  workmanship,  1852L 
also  that  goods  are  new  and  of  his  own  make,  1858. 
warranty  of  fitness  by  breeder  or  grower,  1854  13561 
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WARRANTY  (continued)  — 
g.  Fitness  for  Food, 
sale  by  dealer  of  provisions  for  consumption  by  buyer  implies  warranty 
of  fitness  for  food*  1850. 
how  when  seller  is  not  dealer,  1857. 
other  circumstances  raising  warranty,  1858. 
no  implied  warranty  of  purity  of  water  furnished  by  water  companies, 
1359, 186a 

IV.  Enfobgeboent  of  Wabranty. 

on  Sunday  sale^  not  enforceable,  1058. 
conditions  of,  must  be  met  by  buyer,  1888, 188^ 
effect  of  acceptance  upon  implied,  1393, 1393. 
effect  of  acceptance  upon  express,  1394^  1395, 
effect  of  rejection  upon,  1898-1403. 

V.  Rhmedies  fob  Bbeach  of  Wabbaitty. 
L  Warranty  of  TitU, 

damages  for  breach  of,  1794 

when  right  of  action  accrues,  1795. 
what  constitutes  eviction  under,  1798. 
when  broken  by  incumbrances,  1797. 
2l  Warranty  of  Kindt  Qtuility  and  Condition. 
breach  of,  no  ground  for  rescission,  1805. 
when  right  to  rescind  under  agreement  may  be  waived  and  suit 

brought  for  breach  of,  1807. 
how  when  law  gives  right  to  rescind,  1808. 
form  of  action  for  breach  of,  1809, 1810. 
notice  not  condition  precedent  to  action  for  breach  of,  1811. 
may  be  conditional,  1812^  181& 
vendee  not  bound  to  search  for  defects  under,  1814 
who  liable  for  breach  of,  1815. 
purchaser  of  draft  with  bill  of  lading  attached  may  become  liable  on, 

181& 
measure  of  damages  for  breach  of,  1817.. 

with  relation  to  value  of  articles  as  it  should  be,  1818. 

with  relation  to  time  of  delivery,  1819. 

with  relation  to  place  of  delivery,  1820. 
measure  of  damage  for  breach  of,  when  goods  bought  for  special  pur- 
pose, 1821. 

losses  incidental  to  such  use  or  purpose,  1822-1825. 

expenses  incurred  in  doing  what  the  seller  ought  to  have  done,  1828. 

remote  or  speculative  expenses  not  included,  1828,  note. 

gains  prevented,  1827, 182a 

does  not  include  speculative  profits,  1829-1831. 

does  not  include  losses  not  contemplated,  1832L 


BBtertaam  an  to  Bectlom;  ToL  1,  |{  l-TVT;  ToL  tl,  H  TDS-lSttL 
WARRANTY  (continued)  — 

measure  of  damageH  for  breach  of,  where  goods  bought  to  be  resold, 
ia33. 

damages  p&id  sub-vendee  for  breach  of  same,  1834. 

liability  to  Bub-vendee  for  breftcli  of  same,  sufficient,  1634,  note. 

buyer  may  recover  for  breach  of,  though  price  la  not  paid.  183i 
or  though  price  is  paid.  1836. 
or  thoagh  goods  are  resold,  1837. 
or  though  profit  haa  been  made  on  them.  1S33. 
WATER  — 

implied  WBiraotj  on  sale  o^  of  fitness  for  use,  1359,  13G0. 
WEAKNESS  OF  MIND  (see  Insane  Persons). 
WEIGHING  — 

OS  condition  precedent,  61S  et  seq.,  634. 
WEIGHT  — 

Btatutea  gpeoifylng  standard  of,  103a 
WIFE  (Bee  Mabbikd  Woman)  — 

no  general  antbority  to  buy  or  sell,  ITS,  189. 

power  to  buy  neoeasaries,  183  et  seq. 
what  are  necessaries,  133. 
"IVITH  ALL  FAULTS  "— 

effect  of  buying  so,  933. 

eRect  of  description  as  raisiug  warranty  on  such  a  sale,  1339; 
WITHDRAWAL  (see  Contkact  of  Sale)  — 

of  offer  before  acceptance,  293  et  teq, 

of  acceptance,  302. 
WOOL— 

to  be  grown,  sale  of,  200. 
WORK  AND  LABOR  — 

contracts  for,  distinguished  from  sale,  53, 
WRITING  — 

when  excludes  oral  warranty,  1354  et  aeq. 


